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HEALTH  SECURITY  ACT 


July  14,  1994. — Ordered  to  be  printed 


Mr.  Gibbons,  from  the  Committee  on  Ways  and  Means, 
submitted  the  following 


REPORT 

together  with 

ADDITIONAL,  MINORITY,  AND  SUPPLEMENTAL  VIEWS 

[To  accompany  H.R.  3600  which  on  November  20,  1993,  was  referred  jointly  to 
the  Committee  on  Energy  and  Commerce,  to  the  Committee  on  Ways  and  Means, 
and  to  the  Committee  on  Education  and  Labor  for  consideration  of  such  provisions 
in  titles  I,  III,  VI,  VIII,  X,  and  XI  and  part  1  of  subtitle  C  of  title  V  as  fall  within 
its  jurisdiction  pursuant  to  clause  1(g)  of  rule  X;  and  concurrently,  for  a  period  end¬ 
ing  not  later  than  two  weeks  after  all  three  committees  of  joint  referral  report  to 
the  House  (or  a  later  time  if  the  Speaker  so  designates),  to  the  Committee  on  Armed 
Services  for  consideration  of  subtitle  A  of  title  VIII  and  such  provisions  of  title  I 
as  fall  within  its  jurisdiction  pursuant  to  clause  1(c)  of  rule  X,  to  the  Committee 
on  Veterans’  Affairs  for  consideration  of  subtitle  B  of  title  VIII  and  such  provisions 
of  title  I  as  fall  within  its  jurisdiction  pursuant  to  clause  l(u)  of  rule  X,  to  the  Com¬ 
mittee  on  Post  Office  and  Civil  Service  for  consideration  of  subtitle  C  of  title  VIII 
and  such  provisions  of  title  I  as  fall  within  its  jurisdiction  pursuant  to  clause  l(o) 
of  rule  X,  to  the  Committee  on  Natural  Resources  for  consideration  of  subtitle  D  of 
title  VIII  and  such  provisions  of  title  I  as  fall  within  its  jurisdiction  pursuant  to 
clause  l(n)  'of  rule  X,  to  the  Committee  on  the  Judiciary  for  consideration  of  sub¬ 
titles  C  through  F  of  title  V  and  such  other  provisions  as  fall  within  its  jurisdiction 
pursuant  to  clause  1(1)  of  rule  X,  to  the  Committee  on  Rides  for  consideration  of  sec¬ 
tions  1432(d),  6006(f),  and  9102(e)(5),  and  to  the  Committee  on  Government  Oper¬ 
ations  for  consideration  of  subtitle  B  of  title  V  and  section  5401] 

The  Committee  on  Ways  and  Means,  to  whom  was  referred  the 
bill  (H.R.  3600)  to  ensure  individual  and  family  security  through 
health  care  coverage  for  all  Americans  in  a  manner  that  contains 
the  rate  of  growth  in  health  care  costs  and  promotes  responsible 
health  insurance  practices,  to  promote  choice  in  health  care,  and  to 
ensure  and  protect  the  health  care  of  all  Americans,  having  consid¬ 
ered  the  same,  report  favorably  thereon  with  an  amendment  and 
recommend  that  the  bill  as  amended  do  pass. 

(l) 
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I.  Amendment 

The  amendment  is  as  follows: 

Strike  out  all  after  the  enacting  clause  and  insert  in  lieu  thereof 
the  following: 

SECTION  1.  SHORT  TITLE;  TABLE  OF  TITLES  AND  SUBTITLES. 

(a)  Short  Title. — This  Act  may  be  cited  as  the  “Health  Security  Act”. 

(b)  Table  of  Titles  and  Subtitles  in  Act. — The  following  are  the  titles  and  sub¬ 
titles  contained  in  this  Act: 


TITLE  I— UNIVERSAL  COVERAGE 

TITLE  II — INDIVIDUAL  AND  EMPLOYER  RESPONSIBILITIES 

Subtitle  A — Individual  Responsibilities 
Subtitle  B — Employer  Responsibilities 

TITLE  III— BENEFITS 

Subtitle  A — Guaranteed  National  Benefit  Package 

Subtitle  B — Coverage  of  Outpatient  Prescription  Drugs  and  Other  Changes  in  Medicare  Benefits 

TITLE  IV— STATE  PROGRAMS 

Subtitle  A — State  Provider  Reimbursement  Systems 
Subtitle  B — State  Benefit  Management  Programs 

Subtitle  C — State  Comprehensive  Managed  Mental  Health  and  Substance  Abuse  Programs 

TITLE  V— HEALTH  PLANS  AND  HEALTH  ALLIANCES 

Subtitle  A — Standards  for  Carriers  and  Insured  Health  Benefit  Plans 
Subtitle  B — Standards  for  Sponsors  and  Self-Insured  Health  Benefit  Plans 
Subtitle  C — Standards  for  Supplemental  Health  Plans 
Subtitle  D — Transitional  Insurance  Reforms 
Subtitle  E — Health  Alliances 

TITLE  VI— COST  CONTAINMENT  IN  THE  PRIVATE  SECTOR 

Subtitle  A — National  Health  Expenditure  Estimates 
Subtitle  B — State  Health  Expenditure  Estimates 
Subtitle  C — Stand-By  Federal  Cost  Containment 
Subtitle  D — Maximum  Payment  Rates 
Subtitle  E— Administrative  and  Judicial  Review 
Subtitle  F — National  Health  Cost  Commission 

TITLE  VH— PUBLIC  HEALTH  INITIATIVES 

Subtitle  A — Health  Workforce  Priorities 

Subtitle  B — Additional  Provisions  Regarding  Primary  Care 

Subtitle  C — Essential  Health  Facilities 

Subtitle  D — Lead  Paint  Abatement 

Subtitle  E — Federal  Grants  for  Managed  Care  Plans 

Subtitle  F — Emergency  Medical  Services  in  Rural  Areas 

Subtitle  G — Biomedical  Research  Program  Account 

Subtitle  H — United  States-Mexico  Border  Health  Commission 

TITLE  VIII— MEDICARE  AND  MEDICAID 

Subtitle  A — Medicare  Part  C  Program 

Subtitle  B — Benefits  for  Low-Income  Individuals;  State  Maintenance  of  Effort 

Subtitle  C — Cost  Containment  in  the  Medicare  Programs 

Subtitle  D — Additional  Medicare  Savings 

Subtitle  E — Minor  and  Technical  Medicare  Amendments 

TITLE  IX— QUALITY  AND  CONSUMER  PROTECTION 

Subtitle  A — Quality  Management  and  Improvement 

Subtitle  B — Information  Systems  and  Administrative  Simplification 

Subtitle  C — Fraud  and  Abuse 

Subtitle  D — Physician  Ownership  and  Referral 

TITLE  X— LONG-TERM  CARE 

Subtitle  A — Long-Term  Care  Program 

Subtitle  B — Federal  Standards  for  Private  Long-Term  Care  Insurance  Policies 

TITLE  XI— REVENUES 

Subtitle  A — Increase  in  Excise  Taxes  on  Tobacco  Products 
Subtitle  B — Treatment  of  Employer- Provided  Health  Care 

Subtitle  C — Extending  Medicare  Coverage  of,  and  Application  of  Hospital  Insurance  Tax  to,  All  State  and  Local 
Government  Employees 

Subtitle  D — Treatment  of  Organizations  Providing  Health  Care  Services  and  Related  Organizations 
Subtitle  E— Treatment  of  Accelerated  Death  Benefits  Under  Life  Insurance  Contracts 
Subtitle  F — Employment  Status  Provisions 

Subtitle  G — Tax  Treatment  of  Funding  of  Retiree  Health  Benefits 
Subtitle  H — Excise  Taxes  on  Insured  and  Self-Insured  Health  Plans 
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Subtitle  I — Other  Provisions 


SEC.  2.  GENERAL  DEFINITIONS. 

For  purposes  of  this  Act,  except  as  otherwise  specifically  provided: 

( 1)  AFDC  RECIPIENT. — The  term  “AFDC  recipient”  means,  for  a  month,  an  in¬ 
dividual  who  is  receiving  aid  or  assistance  under  any  plan  of  the  State  approved 
under  title  I,  X,  XIV,  or  XVI,  or  part  A  or  part  E  of  title  IV,  of  the  Social  Secu¬ 
rity  Act  for  the  month. 

(2)  Class  of  enrollment. — The  term  “class  of  enrollment”  means  a  class  for 
enrollment  of  families  specified  in  section  3(b). 

(3)  Eligible  individual. — The  term  “eligible  individual”  has  the  meaning 
given  such  term  in  section  1001(c). 

(4)  Guaranteed  national  benefit  package. — The  term  “guaranteed  na¬ 
tional  benefit  package”  means  the  package  of  health  benefits  described  in  title 
XXI  of  the  Social  Security  Act,  as  added  by  section  2001. 

(5)  Medicaid  program. — The  term  “medicaid  program”  means  a  State  plan 
for  medical  assistance  approved  under  title  XIX  of  the  Social  Security  Act. 

(6)  Medicare  part  A  beneficiary. — The  term  “medicare  part  A  beneficiary” 
means  an  individual  who  is  entitled  to  benefits  under  part  A  of  the  medicare 


program. 

(7)  Medicare  part  c. — The  term  “medicare  part  C”  means  the  program  of 
health  insurance  benefits  under  part  A  of  title  XXIII  of  the  Social  Security  Act 
(as  added  by  section  8001). 

(8)  Medicare  program. — The  term  “medicare  program”  means  the  programs 
under  title  XVTII  of  the  Social  Security  Act. 

(9)  Qualified  health  plan. — The  term  “qualified  health  plan”  means  a 
health  plan  that  is  certified  (or  deemed  to  be  certified)  as  meeting  the  require¬ 
ments  of  part  B  or  C  of  title  XXII  of  the  Social  Security  Act,  as  added  by  sub¬ 
titles  A  and  B  of  title  V,  and,  except  as  otherwise  provided,  does  not  include 
the  medicare  program  or  medicare  part  C. 

( 10)  SSI  RECIPIENT. — The  term  “SSI  recipient”  means,  for  a  month,  an  individ- 


(A)  with  respect  to  whom  supplemental  security  income  benefits  are  being 
paid  under  title  XVI  of  the  Social  Security  Act  for  the  month, 

(B)  who  is  receiving  a  supplementary  payment  under  section  1616  of  such 
Act  or  under  section  212  of  Public  Law  93-66  for  the  month, 

(C)  who  is  receiving  monthly  benefits  under  section  1619(a)  of  the  Social 
Security  Act  (whether  or  not  pursuant  to  section  1616(c)(3)  of  such  Act)  for 


(D)  who  is  treated  under  section  1619(b)  of  the  Social  Security  Act  as  re¬ 
ceiving  supplemental  security  income  benefits  in  a  month  for  purposes  of 

title  XIX  of  such  Act.  T1  liU  , 

(11)  Secretary. — The  term  “Secretary”  means  the  Secretary  of  Health  and 


Human  Services.  „  ,  _.  ^  A  ,  ,  . 

(12)  State  —The  term  “State”  means  the  50  States,  the  District  of  Columbia, 
Puerto  Rico,  the  Virgin  Islands,  Guam,  the  Northern  Mariana  Islands,  and 

American  Samoa.  _  ,  _.. 

(13)  United  States. — The  term  “United  States  means  the  50  States,  the  Dis¬ 
trict  of  Columbia,  Puerto  Rico,  the  Virgin  Islands,  Guam,  American  Samoa,  and 
Northern  Mariana  Islands. 


SEC.  3.  DEFINITIONS  AND  RULES  RELATING  TO  FAMILY  MEMBERS. 

(a)  Family  Defined— In  this  Act,  unless  otherwise  provided,  the  term  “family”— 

(1)  means,  with  respect  to  an  eligible  individual  who  is  not  a  young  depend¬ 
ent,  the  individual;  and 

(2)  includes  the  following  persons  (if  any): 

(A)  The  individual’s  spouse  if  the  spouse  is  an  eligible  individual. 

(B)  The  individual’s  young  dependents  (and,  if  applicable,  the  young  de¬ 
pendents  of  the  individual’s  spouse)  if  they  are  eligible  individuals 

In  this  section,  the  term  “young  dependent”  has  the  meamng  given  such  term  in 
section  59B(e)(5)  of  the  Internal  Revenue  Code  of  1986. 

(b)  Classes  of  Enrollment;  Terminology  — In  this  Act: 

(1)  In  general. — Each  of  the  following  is  a  separate  class  of  enrollment: 

(A)  Coverage  only  of  an  individual  (referred  to  in  this  Act  as  the  individ- 

ual”  enrollment  or  class  of  enrollment). 

(B)  Coverage  of  an  unmarried  individual  and  one  or  more  children  (re¬ 
ferred  to  in  this  Act  as  the  “single  parent”  enrollment  or  class  of  enroll¬ 
ment). 
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(C)  Coverage  of  a  married  couple  and  one  or  more  children  (referred  to 
in  this  Act  as  the  “family”  enrollment  or  class  of  enrollment). 

(2)  Couples  enrolled  in  different  plans. — In  the  case  of  a  couple — 

(A)  without  young  dependents  in  which  each  spouse  is  enrolled  in  a  dif¬ 
ferent  health  plan,  each  spouse  is  considered  to  be  enrollel  in  an  individual 
class  of  enrollment,  and 

(B)  with  young  dependents  in  which*  a  spouse  is  enrolled  in  one  plan  and 
the  other  spouse  and  young  dependents  are  enrolled  in  another  plan,  the 
former  spouse  is  considered  to  be  enrolled  in  an  individual  class  of  enroll¬ 
ment  and  the  latter  spouse  and  young  dependents  are  considered  to  be  en¬ 
rolled  in  a  single  parent  class  of  enrollment. 

(c)  Spouse;  Married;  Couple.— In  this  Act: 

(1)  In  GENERAL. — The  terms  “spouse”  and  “married”  mean,  with  respect  to  a 
person,  another  individual  who  is  the  spouse  of  the  person  or  married  to  the 
person,  as  determined  under  applicable  State  law. 

(2)  Couple. — The  term  “couple”  means  an  individual  and  the  individual’s 
spouse. 


TITLE  I— UNIVERSAL  COVERAGE 


TABLE  OF  CONTENTS  OF  TITLE 

Sec.  1001.  Entitlement  to  health  benefits. 

Sec.  1002.  Protection  of  consumer  choice. 

SEC.  1001.  ENTITLEMENT  TO  HEALTH  BENEFITS. 

(a)  In  General. — In  accordance  with  this  Act,  each  eligible  individual  is  entitled 
to  the  benefits  covered  under  the  guaranteed  national  benefit  package  under  title 
III. 

(b)  Health  Security  Card. — Each  eligible  individual  is  entitled  to  be  issued  a 
health  security  card  by  the  qualified  health  plan  (or  under  the  medicare  program 
or  medicare  part  C)  in  which  the  individual  is  enrolled. 

(c)  Eligible  Individual  Defined. — 

(1)  In  general. — In  this  Act,  the  term  “eligible  individual”  means  an  individ¬ 
ual  who  is — 

(A)  a  citizen  or  national  of  the  United  States; 

(B)  an  alien  permanently  residing  in  the  United  States  under  color  of  law 
(as  defined  in  subsection  (eXU);  or 

(C)  a  long-term  nonimmigrant  (as  defined  in  subsection  (e)(2)). 

(2)  Exclusion.— Such  term  does  not  include — 

(A)  a  prisoner,  or 

(B)  an  undocumented  alien. 

(d)  Treatment  of  Part  A  Medicare  Beneficiaries. — In  the  case  of  an  individual 
entitled  to  benefits  under  part  A  of  the  medicare  program,  the  provision  of  benefits 
under  that  program  is  deemed,  for  purposes  of  subsection  (a)  and  meeting  coverage 
requirements  under  title  III,  to  constitute  an  entitlement  to  benefits  covered  under 
the  guaranteed  national  benefit  package. 

(e)  Definitions— In  this  section: 

(1)  Alien  permanently  residing  in  the  united  states  under  color  of 
LAW. — The  term  “alien  permanently  residing  in  the  United  States  under  color 
of  law”  means  an  alien  lawfully  admitted  for  permanent  residence  (within  the 
meaning  of  section  101(aX20)  of  the  Immigration  and  Nationality  Act),  and  in¬ 
cludes  any  of  the  following: 

(A)  An  alien  who  is  admitted  as  a  refugee  under  section  207  of  the  Immi¬ 
gration  and  Nationality  Act. 

(B)  An  alien  who  is  granted  asylum  under  section  208  of  such  Act. 

(C)  An  alien  whose  deportation  is  withheld  under  section  243(h)  of  such 
Act. 

(D)  An  alien  who  is  admitted  for  temporary  residence  under  section  210, 
210A,  or  245A  of  such  Act. 

(E)  An  alien  who  has  been  paroled  into  the  United  States  under  section 
212(dX5)  of  such  Act  for  an  indefinite  period  or  who  has  been  granted  ex¬ 
tended  voluntary  departure  as  a  member  of  a  nationality  group. 

(F)  An  alien  who  is  the  spouse  or  unmarried  child  under  21  years  of  age 
of  a  citizen  of  the  United  States,  or  the  parent  of  such  a  citizen  if  the  citizen 
is  over  21  years  of  age,  and  with  respect  to  whom  an  application  for  adjust¬ 
ment  to  lawful  permanent  residence  is  pending. 
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(G)  An  alien  within  such  other  classification  of  permanent  resident  aliens 
as  the  Secretary  may  establish  by  regulation. 

(2)  LONG-TERM  NONIMMIGRANT. — The  term  “long-term  nonimmigrant”  means 
a  nonimmigrant  described  in  subparagraph  (E),  (H),  (I),  (K),  (L),  (N),  (O),  (Q), 
or  (R)  of  section  101(aX15)  of  the  Immigration  and  Nationality  Act. 

(3)  Prisoner. — The  term  “prisoner”  means,  as  specified  by  the  Secretary,  an 
individual  during  a  period  of  imprisonment  under  Federal,  State,  or  local  au¬ 
thority  after  conviction  as  an  adult. 

(f)  Additional  Recommendations  and  Rules.— 

(1)  Recommendations  concerning  aliens.— The  Secretary,  in  consultation 
with  the  Attorney  General,  shall  make  recommendations  to  Congress  with  re¬ 
spect  to  classes  of  eligibility  for  aliens  and  modifications  of  rules  concerning  eli¬ 
gibility  and  coverage  for  aliens. 

(2)  RULES. — The  Secretary  shall  consider — 

(A)  appropriate  treatment  of  diplomatic  personnel  and  employees  of  inter¬ 
national  organizations, 

(B)  appropriate  rules  for  minors  who  are  not  dependents  of  eligible  indi¬ 
viduals,  and 

(C)  appropriate  rules  for  the  treatment  of  spouses  who  are  dependents  of 
ineligible  individuals. 

(3)  Reciprocal  treatment  of  other  nonimmigrants.— With  respect  to  those 
classes  of  individuals  who  are  lawful  nonimmigrants  but  who  are  not  long-term 
nonimmigrants  (as  defined  in  subsection  (e)(2)),  the  Secretary,  in  consultation 
with  the  Attorney  General,  shall  submit  to  Congress  such  recommendations  re¬ 
lating  to  reciprocal  agreements  between  the  United  States  and  foreign  states 
with  respect  to  coverage  of  some  or  all  classes  of  such  nonimmigrants  as  may 
be  appropriate. 

(g)  Effective  Date. — This  section  takes  effect  on  January  1,  1998. 

SEC.  1002.  PROTECTION  OF  CONSUMER  CHOICE. 

Nothing  in  this  Act  shall  be  construed  as  prohibiting  the  following: 

( 1)  An  individual  from  choosing  the  individual’s  own  health  care  provider. 

(2)  An  individual  from  purchasing  any  health  care  services. 

(3)  An  individual  from  purchasing  supplemental  insurance  (offered  consistent 
with  this  Act)  to  cover  health  care  services  not  covered  under  the  guaranteed 
national  benefit  package. 

(4)  Employers  from  providing  coverage  (consistent  with  this  Act)  for  benefits 
in  addition  to  the  guaranteed  national  benefit  package. 

TITLE  II— INDIVIDUAL  AND  EMPLOYER 
RESPONSIBILITIES 


TABLE  OF  CONTENTS  OF  TITLE 

Sec.  2001.  Amendment  of  1986  code. 

Subtitle  A — Individual  Responsibilities 

Sec.  2101.  Individual  share  of  medicare  part  C  premiums. 

Subtitle  B — Employer  Responsibilities 

Sec.  2201.  Health-related  employer  taxes  and  credits. 

Sec.  2202.  Reporting  requirements. 

Sec.  2203.  Transitional  continuation  coverage  requirement  for  group  health  plans. 

Sec.  2204.  Taxes  on  employers  failing  to  meet  certain  other  health  coverage-related  requirements. 

SEC.  2001.  AMENDMENT  OF  1986  CODE. 

Except  as  otherwise  expressly  provided,  whenever  in  this  title  an  amendment  or 
repeal  is  expressed  in  terms  of  an  amendment  to,  or  repeal  of,  a  section  or  other 
provision,  the  reference  shall  be  considered  to  be  made  to  a  section  or  other  provi¬ 
sion  of  the  Internal  Revenue  Code  of  1986. 

Subtitle  A— Individual  Responsibilities 

SEC.  2101.  INDIVIDUAL  SHARE  OF  MEDICARE  PART  C  PREMIUMS. 

(a)  General  Rule. — Subchapter  A  of  chapter  1  (relating  to  determination  of  tax 
liability)  is  amended  by  adding  at  the  end  the  following  new  part: 


6 


“PART  VIII— INDIVIDUAL  SHARE  OF  MEDICARE  PART  C 

PREMIUMS 


“Sec.  59B.  Individual  share  of  medicare  part  C  premiums. 

“SEC.  59B.  INDIVIDUAL  SHARE  OF  MEDICARE  PART  C  PREMIUMS. 

“(a)  Imposition  of  Tax. — In  the  case  of  an -individual,  there  is  hereby  imposed 
(in  addition  to  any  other  tax  imposed  by  this  subtitle)  a  tax  for  the  taxable  year 
in  the  amount  equal  to  the  medicare  part  C  premium  liability  (if  any)  of  such  indi¬ 
vidual  for  such  taxable  year. 

“(b)  Exemption  for  Low-Income  Individuals. — 

“(1)  In  general. — No  tax  shall  be  imposed  by  subsection  (a)  on  any  taxpayer 
whose  modified  adjusted  gross  income  for  the  taxable  year  does  not  exceed  the 
threshold  amount. 

“(2)  Phase-in  of  tax  — 

“(A)  In  general. — If  the  modified  adjusted  gross  income  of  the  taxpayer 
for  the  taxable  year  exceeds  the  threshold  amount  by  less  than  the  phase- 
in  amount,  the  amount  of  the  tax  imposed  by  subsection  (a)  for  such  taxable 
year  shall  be  the  phase-in  percentage  of  the  medicare  part  C  premium  li¬ 
ability  of  such  taxpayer  for  such  taxable  year. 

“(B)  Phase-in  percentage. — For  purposes  of  subparagraph  (A),  the 
phase-in  percentage  shall  be  determined  under  tables  prescribed  by  the 
Secretary  which — 

“(i)  shall  have  income  brackets  of  not  more  than  $50,  and 
“(ii)  provide  for  a  ratable  increase  in  the  amount  of  tax  imposed  by 
subsection  (a)  for  modified  adjusted  gross  incomes  between  the  thresh¬ 
old  amount  and  the  sum  of  the  threshold  amount  and  the  phase-in 
amount. 

“(C)  Phase-in  amount. — For  purposes  of  subparagraphs  (A)  and  (B),  the 
phase-in  amount  is  the  amount  equal  to  the  applicable  percentage  (deter¬ 
mined  in  accordance  with  the  following  table)  of  the  threshold  amount. 


The  applica- 


“In  the  case  of  taxable  years  ending  with  or  within —  ble  percent¬ 

age  is — 

1998,  1999,  or  2000  .  100  percent 

2001  or  2002  .  120  percent 

2003  or  thereafter  .  140  percent. 


“(c)  Medicare  Part  C  Premium  Liability. — For  purposes  of  this  section— 

“(1)  In  GENERAL. — The  medicare  part  C  premium  liability  of  any  individual 
for  any  taxable  year  is  the  excess  (if  any)  of — 

“(A)  the  sum  of  the  applicable  medicare  part  C  premiums  for  each  month 
of  medicare  part  C  coverage  during  the  taxable  year,  over 
“(B)  the  sum  of — 

“(i)  the  aggregate  mandatory  employer  taxes  with  respect  to  the  em¬ 
ployment  of  such  individual  during  the  calendar  year  in  which  the  tax¬ 
able  year  begins,  and 

“(ii)  the  aggregate  elective  employer  taxes  with  respect  to  the  employ¬ 
ment  of  such  individual  during  such  calendar  year. 

For  purposes  of  this  paragraph,  the  term  ‘month  of  medicare  part  C  coverage’ 
means  any  month  as  of  the  first  day  of  which  the  individual,  the  spouse  of  the 
individual,  or  any  young  dependent  of  the  individual  is  a  medicare  part  C  cov¬ 
ered  individual. 

“(2)  Limitation  on  mandatory  employer  taxes  taken  into  account.— The 
amount  of  mandatory  employer  taxes  which  are  taken  into  account  under  para¬ 
graph  (l)(BXi)  with  respect  to  any  individual  for  any  taxable  year  shall  not  ex¬ 
ceed  80  percent  of  the  amount  referred  to  in  paragraph  (1XA). 

“(3)  Applicable  medicare  part  c  premium. — 

“(A)  Taxpayers  with  young  dependents— Except  as  provided  in  sub- 
paragraph  (C),  if,  as  of  the  first  day  of  a  month,  the  individual  (or,  in  the 
case  of  a  joint  return,  either  spouse)  has  a  young  dependent  who  is  a  medi¬ 
care  part  C  covered  individual,  the  applicable  medicare  part  C  premium  for 
such  month  is — 
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“(i)  the  applicable  family  premium  for  such  month  in  the  case  of  a 
joint  return  filed  by  spouses  both  of  whom  are  medicare  part  C  covered 
individuals  for  such  month,  and 

“(ii)  the  applicable  single  parent  premium  for  such  month  in  any 
other  case. 

“(B)  Taxpayers  without  YOUNG  dependents.— Except  as  provided  in 
subparagraph  (C),  if,  as  of  the  first  day  of  a  month,  the  individual  does  not 
have  (or,  in  the  case  of  a  joint  return,  neither  spouse  has)  a  young  depend¬ 
ent  who  is  a  medicare  part  C  covered  individual,  the  applicable  medicare 
part  C  premium  for  such  month  is — 

“(i)  the  applicable  individual  premium  for  such  month,  or 

“(ii)  in  the  case  of  a  joint  return,  the  sum  of  the  applicable  individual 

Siremiums  for  each  spouse  who  is  a  medicare  part  C  covered  individual 
or  such  month. 

“(C)  Spouses  not  filing  joint  returns  by  reason  of  divorce  or  oth¬ 
erwise. — If— 

“(i)  the  individual  was  married  as  of  the  first  day  of  a  month, 

“(ii)  the  applicable  medicare  part  C  premium  for  such  month  would 
have  been  the  applicable  family  premium  if  the  individual  had  filed  a 
joint  return  for  the  taxable  year  which  includes  such  month  with  the 
spouse  of  such  individual  as  of  such  first  day,  and 
“(iii)  the  individual  does  not  file  a  joint  return  for  such  taxable  year, 
the  applicable  medicare  part  C  premium  for  such  month  is  V2  the  applicable 
family  premium. 

“(D)  Applicable  premiums. — The  applicable  individual  premium,  the  ap¬ 
plicable  family  premium,  and  the  applicable  single  parent  premium  of  an 
individual  for  any  month  shall  be  determined — 

“(i)  under  tables  prescribed  under  section  2321(a)  of  the  Social  Secu¬ 
rity  Act  by  the  Secretary  of  Health  and  Human  Services  which  are  ef¬ 
fective  for  such  month,  and 

“(ii)  on  the  basis  of  the  State  (or  place  outside  the  United  States)  in 
which  such  individual  has  his  principal  place  of  abode  as  of  the  first 
day  of  such  month. 

“(d)  Medicare  Part  C  Covered  Individual. — For  purposes  of  this  section — 

“(1)  In  general. — An  individual  shall  be  treated  as  a  medicare  part  C  covered 
individual  for  any  month  unless — 

“(A)  for  such  month,  such  individual  is  covered  under  a  qualified  health 
plan  or  medicare  part  A,  and 

“(B)  such  individual  furnishes  to  the  Secretary  (at  such  time  and  in  such 
manner  as  the  Secretary  may  prescribe)  the  required  certification  of  such 
coverage  for  such  month. 

“(2)  Qualified  health  plan.— 

“(A)  IN  GENERAL. — The  term  ‘qualified  health  plan’  has  the  meaning  given 
such  term  by  section  2  of  the  Health  Security  Act. 

“(B)  Certain  other  plans  included. — The  term  ‘qualified  health  plan’ 
includes  any  State  benefit  management  program  approved  under  subtitle  B 
of  title  IV  of  the  Health  Security  Act. 

“(3)  Medicare  part  a. — The  term  ‘medicare  part  A’  means  the  insurance  pro¬ 
gram  established  by  part  A  of  title  XVIII  of  the  Social  Security  Act. 

“(e)  Other  Definitions  and  Special  Rules. — For  purposes  of  this  section — 

“( 1)  Threshold  amount.— 

“(A)  In  GENERAL. — Except  as  provided  in  subparagraph  (B),  the  term 
‘threshold  amount’  means — 

“(i)  $7,400  in  the  case  of  a  return  with  respect  to  which  1  personal 
exemption  is  allowable  under  section  151, 

“(ii)  $11,500  in  the  case  of  a  return  with  respect  to  which  2  or  3  per¬ 
sonal  exemptions  are  allowable  under  section  151,  and 
“(iii)  $16,000  in  the  case  of  a  return  with  respect  to  which  4  or  more 
personal  exemptions  are  allowable  under  section  151. 

“(B)  Certain  separate  returns. — The  threshold  amount  shall  be  zero  in 
the  case  of  a  taxpayer  who — 

“(i)  is  married  as  of  the  close  of  the  taxable  year  but  does  not  file  a 
joint  return  for  such  taxable  year,  and 

“(ii)  does  not  live  apart  from  his  spouse  at  all  times  during  the  last 
6  months  of  the  taxable  year. 

“(C)  Inflation  adjustments. — In  the  case  of  a  taxable  year  beginning  in 
a  calendar  year  after  1997,  each  dollar  amount  contained  in  subparagraph 
(A)  shall  be  increased  by  an  amount  equal  to — 
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“(i)  such  dollar  amount,  multiplied  by 

“(ii)  the  cost-of-living  adjustment  determined  under  section  1(f)(3)  for 
the  calendar  year  in  which  the  taxable  year  begins,  by  substituting  ‘cal¬ 
endar  year  1994’  for  ‘calendar  year  1992’  in  subparagraph  (B)  thereof. 

“(2)  Modified  adjusted  gross  income. — The  term  ‘modified  adjusted  gross 
income’  means  adjusted  gross  income — 

“(A)  determined  without  regard  to  sections  911,  931,  and  933,  and 
“(B)  increased  by  the  amount  of  interest  received  or  accrued  by  the  indi¬ 
vidual  during  the  taxable  year  which  is  exempt  from  tax. 

The  determination  under  the  preceding  sentence  shall  be  made  without  regard 
to  any  carryover  or  carryback. 

“(3)  Mandatory  employer  taxes. — The  term  ‘mandatory  employer  taxes’ 
means  the  tax  imposed  by  section  3455  determined  without  regard  to  any  elec¬ 
tion  under  section  3455(b)(2). 

“(4)  Elective  employer  taxes. — The  term  ‘elective  employer  taxes’  means 
the  taxes  imposed  by  section  3455  which  are  not  mandatory  employer  taxes. 

“(5)  YOUNG  DEPENDENT. — The  term  ‘young  dependent’  means,  with  respect  to 
periods  in  any  calendar  year,  any  individual  if — 

“(A)  an  exemption  is  allowable  under  section  151(c)  with  respect  to  such 
individual  to  the  taxpayer  for  a  taxable  year  beginning  in  such  calendar 
year,  and 

“(B)  such  individual — 

“(i)  has  not  attained  the  age  of  19  as  of  the  close  of  such  calendar 
year,  or 

“(ii)  is  a  student  (as  defined  in  section  151(c)(4))  who  has  not  attained 
age  24  as  of  the  close  of  such  calendar  year. 

“(6)  Required  certification. — The  term  ‘required  certification’  means  the 
statement  required  to  be  provided  under  section  6050Q(b)  (or  a  copy  thereof)  or 
any  other  statement  approved  by  the  Secretary  for  purposes  of  this  section. 

“(7)  Allocation  of  employer’s  share  of  premiums  for  spouses  not  filing 
JOINT  RETURN. — Individuals  who  are  married  to  each  other  as  of  the  first  day 
of  any  month  and  who  do  not  file  a  joint  return  with  each  other  for  the  taxable 
year  which  includes  such  month  may  allocate  mandatory  and  elective  employer 
taxes  for  such  month  to  such  extent  and  subject  to  such  conditions  as  the  Sec¬ 
retary  shall  prescribe. 

“(f)  Coordination  With  Other  Provisions.— 

“(1)  Treatment  as  medical  expense. — For  purposes  of  section  213,  the  tax 
imposed  by  this  section  for  any  taxable  year  shall  be  treated  as  an  expense  paid 
during  such  taxable  year  for  medical  care  of  the  taxpayer. 

“(2)  Not  treated  as  tax  for  certain  purposes.— The  tax  imposed  by  this 
section  shall  not  be  treated  as  a  tax  imposed  by  this  chapter  for  purposes  of 
determining — 

“(A)  the  amount  of  any  credit  allowable  under  this  chapter,  or 
“(B)  the  amount  of  the  minimum  tax  imposed  by  section  55. 

“(3)  Treatment  under  subtitle  F.— For  purposes  of  subtitle  F,  the  tax  im¬ 
posed  by  this  section  shall  be  treated  as  if  it  were  a  tax  imposed  by  section  1. 

“(4)  Taxes  imposed  by  possessions. — The  tax  imposed  by  this  section  shall 
not  apply  to  a  bona  fide  resident  of  a  possession  with  respect  to  which  the  re¬ 
quirements  of  section  2301(c)(3XA)  of  the  Social  Security  Act  are  met. 

“(g)  Exemptions.— 

“(1)  In  GENERAL. — No  tax  shall  be  imposed  by  this  section  on  any  individual 
for  any  taxable  year  if  such  individual  is — 

“(A)  a  young  dependent  of  any  taxpayer  for  a  taxable  year  of  such  tax¬ 
payer  which  begins  in  the  calendar  year  in  which  such  taxable  year  begins, 
“(B)  a  nonresident  alien,  or 
“(C)  for  each  month  of  such  taxable  year — 

“(i)  a  member  of  a  family  receiving  aid  under  a  State  plan  approved 
under  part  A  or  E  of  title  IV  of  the  Social  Security  Act,  or 
“(ii)  an  SSI  recipient  (as  defined  in  section  2  of  the  Health  Security 
Act). 

Subparagraph  (CXii)  shall  not  apply  to  an  individual  filing  a  joint  return  unless 
both  spouses  are  SSI  recipients  (as  so  defined). 

“(2)  Certain  individuals  not  taken  into  account  in  determining  amount 
OF  TAX. — For  purposes  of  this  section,  an  individual  shall  be  treated  as  not 
being  a  medicare  part  C  covered  individual  for  any  month  if — 

“(A)  the  first  day  of  such  month  is  included  in  any  period  for  which  such 
individual  is  a  qualified  individual  (as  defined  in  section  911(d)(1)), 
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(B)  as  of  the  first  day  of  such  month,  there  is  in  effect  for  such  individ¬ 
ual — 

“(i)  a  qualified  religious  exemption  (as  defined  in  section  3465(c)(1)), 
or 

“(ii)  a  qualified  disabled  veteran  exemption  (as  defined  in  section 
3465(c)(2)), 

“(C)  as  of  the  first  day  of  such  month,  such  individual  is  on  active  duty 
as  a  member  of  the  uniformed  services  (as  defined  in  section  101  of  title 
10,  United  States  Code),  or 

“(D)  as  of  the  first  day  of  such  month,  such  individual  is  imprisoned 
under  Federal,  State,  or  local  authority. 

“(3)  Special  rule  for  individuals  residing  abroad  who  receive  medicare 
PART  C  SERVICES. — Paragraph  (2)(A)  shall  not  apply  to  any  individual  for  any 
taxable  year  if,  at  any  time  during  such  taxable  year,  such  individual  receives 
services  under  medicare  part  C  (as  defined  in  section  3467). 

“(h)  Regulations. — The  Secretary  may  prescribe  such  regulations  as  may  be  ap¬ 
propriate  to  carry  out  the  purposes  of  this  section,  including — 

“(1)  regulations  determining  the  applicable  premium  for  spouses  having  dif¬ 
ferent  principal  places  of  abode,  and 

“(2)  regulations,  prescribed  after  consultation  with  the  Secretary  of  Health 
and  Human  Services,  treating  health  plans  of  foreign  governments  or  foreign 
employers  outside  the  United  States  as  qualified  health  plans.” 

(b)  Adjustments  to  Withholding. — Subsection  (a)  of  section  3402  (relating  to  in¬ 
come  tax  collected  at  source)  is  amended  by  adding  at  the  end  the  following  new 
paragraph: 

“(3)  Special  rule  for  tax  imposed  by  section  59B. — 

“(A)  In  GENERAL. — In  determining  the  amount  required  to  be  deducted 
and  withheld  from  wages  paid  to  an  individual  during  any  month  by  such 
individual’s  employer,  the  tax  imposed  by  section  59B  shall  be  taken  into 
account. 

“(B)  WAGES  not  reduced  by  exemptions.— In  determining  the  amount 
to  be  deducted  and  withheld  by  reason  of  subparagraph  (A),  the  amount  of 
wages  shall  not  be  reduced  as  provided  in  paragraph  (2).” 

(c)  Relief  From  Estimated  Tax  Penalties  Where  Employment  Terminated. — 
Paragraph  (3)  of  section  6654(e)  (relating  to  failure  by  individual  to  pay  estimated 
income  tax)  is  amended  by  adding  at  the  end  the  following  new  subparagraph: 

“(C)  Underpayment  of  medicare  part  C  premiums  for  months  after 
involuntary  termination  of  employment.— If  the  Secretary  determines 
that — 

“(i)  an  individual’s  employment  was  involuntarily  terminated  during 
the  taxable  year,  and 

“(ii)  the  medicare  part  C  portion  of  any  underpayment  for  such  year 
was  due  to  reasonable  cause  and  not  due  to  willful  neglect, 
no  addition  to  tax  shall  be  imposed  under  subsection  (a)  with  respect  to 
such  portion.  For  purposes  of  the  preceding  sentence,  the  medicare  part  C 
portion  of  an  underpayment  is  the  amount  of  the  underpayment  to  the  ex¬ 
tent  that  it  does  not  exceed  the  amount  of  the  tax  imposed  by  section  59B 
which  is  attributable  to  the  portion  of  such  taxable  year  after  such  termi¬ 
nation.” 

(d)  Technical  Amendments. — 

(1)  Subsection  (a)  of  section  6012  is  amended  by  inserting  after  paragraph  (9) 
the  following  new  paragraph: 

“(10)  Every  individual  if— 

“(A)  such  individual,  or  the  spouse  or  any  young  dependent  (as  defined 
in  section  59B(e)(5))  of  such  individual,  is  a  medicare  part  C  covered  indi¬ 
vidual  (as  defined  in  section  59B(d))  for  any  month  in  the  taxable  year,  and 

“(B)  such  individual  is  not  exempt  from  the  tax  imposed  by  section  59B 
by  reason  of  subsection  (b)(  1)  or  (g)  thereof.” 

(2)  Section  31  is  amended  by  adding  at  the  end  the  following  new  subsection: 

“(d)  Certain  Payments  of  Medicare  Part  C  Premiums. — The  amount  paid  by 

an  individual  to  the  Secretary  of  Health  and  Human  Services  under  section  2323(b) 
of  the  Social  Security  Act  shall  be  allowed  to  such  individual  as  a  credit  against  the 
tax  imposed  by  this  subtitle  for  the  taxable  year  which  includes  the  month  for  which 
such  amount  was  required  to  be  paid.  Individuals  who  are  married  to  each  other 
as  of  the  first  day  of  any  month  and  who  do  not  file  a  joint  return  with  each  other 
for  the  taxable  year  which  includes  such  month  may  allocate  the  amounts  described 
in  the  preceding  sentence  for  such  month  to  such  extent  and  subject  to  such  condi¬ 
tions  as  the  Secretary  shall  prescribe.” 
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(3)  Subparagraph  (A)  of  section  1(0(6)  is  amended  by  inserting  “section 
59B(e)(l)(C),”  after  paragraph  (2)(A),”. 

(4XA)  Subsection  (b)  of  section  6521  is  amended  to  read  as  follows: 

“(b)  Individual  and  Employer  Medicare  Part  C  Premiums. — In  the  case  of  the 
tax  imposed  by  section  59B  (relating  to  individual  share  of  medicare  part  C  pre¬ 
miums)  and  the  tax  imposed  by  section  3455  (relating  to  employer  share  of  medicare 
part  C  premiums),  if — 

“(1)  an  amount  is  erroneously  treated  under  section  59B  as  the  medicare  part 
C  premium  liability  of  an  individual,  or  an  amount  is  erroneously  treated  under 
section  3455  as  the  employer  share  of  the  applicable  medicare  part  C  premium 
with  respect  to  such  individual, 

“(2)  the  correction  of  the  error  would  require  an  assessment  of  one  such  tax 
and  the  refund  or  credit  of  the  other  tax,  and 

“(3)  at  any  time  the  correction  of  the  error  is  authorized  as  to  one  such  tax 
but  is  prevented  as  to  the  other  tax  by  any  law  or  rule  of  law  (other  than  sec¬ 
tion  7122,  relating  to  compromises), 

then,  if  the  correction  authorized  is  made,  the  amount  of  the  assessment,  or  the 
amount  of  the  credit  or  refund,  as  the  case  may  be,  authorized  as  to  the  one  tax 
shall  be  reduced  by  the  amount  of  the  credit  or  refund,  or  the  amount  of  the  assess¬ 
ment,  as  the  case  may  be,  which  would  be  required  with  respect  to  such  other  tax 
for  the  correction  of  the  error  if  such  credit  or  refund,  or  such  assessment,  of  such 
other  tax  were  not  prevented  by  any  law  or  rule  of  law  (other  than  section  7122, 
relating  to  compromises).” 

(B)  Subsection  (a)  of  section  6521  is  amended  by  adding  at  the  end  the  follow¬ 
ing  new  sentence:  “For  purposes  of  this  subsection,  the  terms  ‘self-employment 
income’  and  ‘wages’  shall  have  the  same  meanings  as  when  used  in  section 
1402(b).” 

(e)  Clerical  Amendment. — The  table  of  parts  for  subchapter  A  of  chapter  1  is 
amended  by  adding  at  the  end  the  following  new  item: 

“Part  VIII.  Individual  share  of  medicare  part  C  premiums.” 

(f)  Effective  Date. — The  amendments  made  by  this  section  shall  apply  to 
months  beginning  after  December  31,  1997,  in  taxable  years  ending  after  such  date. 

Subtitle  B — Employer  Responsibilities 

SEC.  2201.  HEALTH-RELATED  EMPLOYER  TAXES  AND  CREDITS. 

(a)  General  Rule. — Subtitle  C  (relating  to  employment  taxes)  is  amended  by  re¬ 
designating  chapter  25  as  chapter  26  and  by  inserting  after  chapter  24  the  following 
new  chapter: 

“CHAPTER  25— HEALTH-RELATED  EMPLOYER  TAXES  AND  CREDITS 


“Subchapter  A.  Employer  Taxes. 

“Subchapter  B.  Employer  Credits. 

“Subchapter  C.  General  Provisions. 

“Subchapter  A — Employer  Taxes 


“Part  I.  Tax  on  noncomplying  large  employers. 

“Part  II.  Employer  share  of  medicare  part  C  premiums. 

“Part  III.  Tax  with  respect  to  employees  covered  by  certain  other  health  plans. 

“PART  I— TAX  ON  NONCOMPLYING  LARGE  EMPLOYERS 


“Sec.  3451.  Imposition  of  tax. 

“SEC.  3451.  IMPOSITION  OF  TAX. 

“(a)  Imposition  of  Tax. — In  addition  to  other  taxes,  there  is  hereby  imposed  on 
every  large  employer  an  excise  tax,  with  respect  to  the  employment  of  any  employee 
during  any  month  unless,  for  such  month — 

“(1)  such  employee  is  a  qualified  employer-covered  employee  of  such  employer, 
or 

“(2)  such  employee  is  a  voluntarily  excluded  employee. 
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“(b)  Amount  of  Tax. — The  amount  of  the  tax  imposed  by  subsection  (a)  with  re¬ 
spect  to  any  employee  for  any  month  shall  be  an  amount  equal  to  25  percent  of  the 
wages  paid  during  such  month  by  such  employer  to  such  employee. 

“(c)  Tax  Not  To  Apply  To  Employment  of  Certain  Employees. — 

“(1)  Employees  permitted  to  be  excluded  from  coverage  under  private 
EMPLOYER  PLANS. — No  tax  shall  be  imposed  by  this  section  on  the  employment 
for  any  month  of  any  of  the  following  employees: 

“(A)  Certain  part-time  employees. — Any  employee  whose  normal  work 
week  is  reasonably  expected  as  of  the  1st  day  of  such  month  to  be  less  than 
25  hours. 

“(B)  Seasonal  or  temporary  employees.— -Any  employee  who  is  not  rea¬ 
sonably  expected  as  of  the  1st  day  of  such  month  to  be  employed  by  the 
employer  for  a  period  of  120  consecutive  days  during  any  365-day  period 
that  includes  such  1st  day. 

“(C)  Delay  for  certain  part-time  employees.— Any  employee  whose 
normal  work  week  is  reasonably  expected  as  of  the  1st  day  of  such  month 
to  be  at  least  25  hours,  but  less  than  35  hours,  and  the  normal  work  week 
of  the  employee  during  the  preceding  3  months  was  less  than  25  hours. 

“(2)  Generally  excludable  employees. — 

“For  exemption  from  tax  for  employment  of  generally  excludable  employees,  see  section 
3465. 

“(d)  Definitions. — For  purposes  of  this  section — 

“(1)  Large  employer. — 

“(A)  In  GENERAL. — The  term  ‘large  employer1  means,  with  respect  to  any 
calendar  year,  any  employer  if,  on  each  of  20  days  during  the  preceding  cal¬ 
endar  year  (each  day  being  in  a  different  week),  such  employer  (or  any 
predecessor)  employed  more  than  100  employees  for  some  portion  of  the 
day. 

“(B)  Aggregation  rules. — For  purposes  of  subparagraph  (A) — 

“(i)  all  employers  treated  as  a  single  employer  under  subsection  (a) 
or  (b)  of  section  52  shall  be  treated  as  a  single  employer,  and 
“(ii)  all  employees  of  the  members  of  an  affiliated  service  group  (as 
defined  in  section  414(m))  shall  be  treated  as  employed  by  a  single  em¬ 
ployer. 

“(2)  Voluntarily  excluded  EMPLOYEE— The  term  ‘voluntarily  excluded  em¬ 
ployee’  means,  with  respect  to  a  month,  any  of  the  following  employees  if  the 
employee  was  offered  coverage  in  accordance  with  section  3466(c): 

“(A)  Other  health  coverage. — Any  employee  if  there  is  in  effect  as  of 
the  first  day  of  such  month  a  withholding  exemption  certificate  stating  that 
such  employee  is  covered  under  medicare  part  A  or  a  qualified  health  plan 
other  than  a  plan  of  such  employer. 

“(B)  Individuals  electing  medicare  part  c. — Any  employee  if  there  is 
in  effect  as  of  the  first  day  of  such  month  a  withholding  exemption  certifi¬ 
cate  stating  that  such  employee — 

“(i)  is  an  eligible  individual  (as  defined  in  section  1001(c)  of  the 
Health  Security  Act)  described  in  section  2301(b)(4)  of  the  Social  Secu¬ 
rity  Act,  and 

“(ii)  waives  coverage  under  all  qualified  health  plans  of  the  employer 
for  such  month. 

“(C)  Waiver  during  transition  period. — In  the  case  of  a  month  before 
January  1998,  any  employee  who  waives  coverage  under  all  qualified  health 
plans  of  the  employer  for  such  month. 

“(e)  Waiver  of  Tax  in  Certain  Cases. — If— 

“(1)  a  large  employer  failed — 

“(A)  to  correctly  determine  that  it  is  a  large  employer,  or 

“(B)  to  cover  any  employee  as  a  qualified  employer-covered  employee  of 
such  employer  (other  than  an  employee  referred  to  in  paragraph  (1)  or  (2) 
of  subsection  (c)), 

“(2)  such  failure  is  due  to  reasonable  cause  and  not  to  willful  neglect,  and 
“(3)  the  employer  takes  such  corrective  action  as  the  Secretary  may  require, 
the  Secretary  may  waive  part  or  all  of  the  tax  imposed  by  subsection  (a)  if  the  Sec¬ 
retary  determines  that  the  payment  of  such  tax  would  be  excessive  relative  to  the 
failure  involved. 
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“PART  II— EMPLOYER  SHARE  OF  MEDICARE  PART  C 

PREMIUMS 


“Sec.  3455.  Imposition  of  tax. 

“SEC.  3455.  IMPOSITION  OF  TAX. 

“(a)  Imposition  of  Tax. — In  addition  to  other  taxes,  there  is  hereby  imposed  on 
every  employer  an  excise  tax,  with  respect  to  the  employment  of  any  medicare  part 
C  covered  employee  during  any  calendar  month,  equal  to  the  employer  share  of  the 
applicable  medicare  part  C  premium  for  such  month. 

“(b)  Employer  Share  of  Medicare  Part  C  Premium. — For  purposes  of  sub¬ 
section  (a) — 

“(1)  In  general. — The  employer  share  of  the  applicable  medicare  part  C  pre¬ 
mium  for  any  calendar  month  is  an  amount  equal  to  80  percent  of  the  applica¬ 
ble  medicare  part  C  premium  for  such  month. 

“(2)  Employer  election  to  increase  share. — At  the  election  of  the  em¬ 
ployer,  paragraph  (1)  shall  be  applied  by  substituting  for  ‘80  percent’  any  per¬ 
centage  specified  by  the  employer  which  is  greater  than  80  percent  and  not 
greater  than  100  percent.  Any  percentage  so  specified  shall  apply  to  the  month 
for  which  made  and  all  succeeding  months  beginning  before  the  date  it  is  re¬ 
voked  by  the  employer.  Any  percentage  so  specified  shall  apply  to  all  medicare 
part  C  covered  employees  of  such  employer. 

“(3)  Reduction  for  part-time  employees. — 

“(A)  In  general. — In  the  case  of  any  part-time  employee  (as  defined  in 
section  3467),  the  employer  share  of  the  applicable  medicare  part  C  pre¬ 
mium  for  any  month  is  the  applicable  fraction  (as  defined  in  section  3467) 
of  the  amount  determined  under  paragraphs  ( 1)  and  (2). 

“(B)  Employer  election  to  increase  share. — Any  employer  may  elect 
to  specify,  with  respect  to  any  part-time  employee  for  any  month,  an  appli¬ 
cable  fraction  which  is  greater  than  the  applicable  fraction  which  would 
(but  for  this  subparagraph)  apply  to  such  employee  for  such  month  but  not 
greater  than  1.  Any  fraction  so  specified  shall  apply  to  such  employee  for 
the  month  for  which  made  and  all  succeeding  months  beginning  before  the 
date  it  is  revoked  by  the  employer. 

“(c)  Applicable  Medicare  Part  C  Premium. — For  purposes  of  this  section — 

“(1)  In  GENERAL. — Except  as  otherwise  provided  in  this  subsection,  the  appli¬ 
cable  medicare  part  C  premium  for  a  medicare  part  C  covered  employee  for  any 
month  is  the  applicable  individual  premium  for  such  month. 

“(2)  Employees  with  young  dependents. — If,  for  any  month,  an  employee 
has  a  young  dependent  who  is  not  covered  by  a  qualified  health  plan  or  medi¬ 
care  part  A — 

“(A)  In  general. — Except  as  provided  in  subparagraph  (B),  the  applicable 
medicare  part  C  premium  for  such  employee  for  such  month  is — 

“(i)  the  applicable  family  premium  for  such  month  if  such  employee 
is  married  and  both  spouses  are  not  covered  by  any  qualified  health 
plan  or  medicare  part  A,  and 

“(ii)  the  applicable  single  parent  premium  for  such  month  in  any 
other  case. 

“(B)  Full  family  premium  paid  by  another  employer.— If,  for  such 
month,  another  employer  pays  an  unreduced  applicable  family  premium  for 
such  month  with  respect  to  such  employee  or  the  spouse  of  such  employee, 
the  applicable  medicare  part  C  premium  for  such  employee  for  such  month 
is  zero.  For  purposes  of  this  subparagraph,  the  term  ‘unreduced’  means, 
with  respect  to  any  premium,  a  premium  which  is  not  reduced  under  sub¬ 
section  (b)(3). 

“(3)  Employees  with  spouses  for  whom  no  employer  pays  part  c  pre¬ 
mium. — If,  for  any  month — 

“(A)  an  employee  is  married  but  does  not  have  a  young  dependent  who 
is  not  covered  by  a  qualified  health  plan  or  medicare  part  A, 

“(B)  neither  such  employee  nor  such  employee’s  spouse  is  covered  by  a 
qualified  health  plan  or  medicare  part  A,  and 

“(C)  no  other  employer  pays  the  employer’s  share  of  an  unreduced  (as  de¬ 
fined  in  paragraph  (2)(B))  applicable  medicare  part  C  premium  for  such 
spouse  for  such  month, 

then  the  applicable  medicare  part  C  premium  for  such  employee  for  such  month 
is  twice  the  applicable  individual  premium  for  such  month. 
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“(4)  Applicable  premiums. — The  applicable  individual  premium,  the  applica¬ 
ble  family  premium,  and  the  applicable  single  parent  premium  of  an  employee 
for  any  month  shall  be  determined — 

“(A)  under  tables  prescribed  under  section  2321(a)  of  the  Social  Security 
Act  by  the  Secretary  of  Health  and  Human  Services  which  are  effective  for 
such  month,  and 

“(B)  on  the  basis  of  the  State  or  place  outside  the  United  States  (which 
such  employee  certifies  in  the  withholding  exemption  certificate  which  is  in 
effect  as  of  the  first  day  of  such  month)  in  which  such  employee  has  his 
principal  place  of  abode. 

“(5)  Certain  individuals  not  taken  into  account  in  determining  amount 
OF  TAX. — An  individual  who  is  married  to  an  individual  described  in  subpara¬ 
graph  (B),  (C),  or  (D)  of  section  59B(g)(2)  shall  be  treated  as  not  married  for 
purposes  of  this  subsection. 

“(6)  Failure  to  disclose  principal  place  of  abode.— If  an  employee  does 
not  have  in  effect  with  his  employer  a  withholding  exemption  certificate  which 
certifies  the  employee’s  principal  place  of  abode,  such  employee’s  principal  place 
of  abode  shall  be  treated  for  purposes  of  paragraph  (4XB)  as  being  in  the  State 
which  includes  such  employee’s  principal  place  of  employment  with  his  em¬ 
ployer. 

“(7)  Determinations  made  on  basis  of  withholding  certificate. — Deter¬ 
minations  of  the  applicable  medicare  part  C  premium  for  an  employee  for  any 
month  shall  be  made  on  the  basis  of  such  employee’s  withholding  exemption 
certificate  (if  any)  which  is  in  effect  as  of  the  first  day  of  such  month  unless 
the  employer  has  actual  knowledge  that  the  information  provided  on  such  cer¬ 
tificate  is  incorrect. 

“(d)  Definitions. — For  purposes  of  this  section — 

“(1)  Medicare  part  c  covered  employee.— An  employee  of  the  employer 
shall  be  treated  as  a  medicare  part  C  covered  employee  for  any  month  unless — 

“(A)(i)  such  employee  is  a  qualified  employer-covered  employee  of  such 
employer  for  such  month,  or 

“(ii)  there  is  in  effect  as  of  the  first  day  of  such  month  a  withholding  ex¬ 
emption  certificate  stating  that  such  employee  is  covered  under  a  qualified 
health  plan  (other  than  a  plan  of  such  employer)  or  medicare  part  A,  and 

“(B)(i)  each  young  dependent  (if  any)  of  such  employee  is  covered  for  such 
month  under  the  qualified  health  plan  of  the  employer  under  which  such 
employee  is  covered,  or 

“(ii)  there  is  in  effect  as  of  the  first  day  of  such  month  a  withholding  ex¬ 
emption  certificate  stating  that  each  young  dependent  (if  any)  of  such  em¬ 
ployee  is  covered  under  a  plan  described  in  subparagraph  (A)(ii). 

“(2)  Young  DEPENDENT. — The  term  ‘young  dependent’  has  the  meaning  given 
such  term  by  section  59B(e)(5). 

“(3)  Employee. — For  purposes  of  this  section,  the  term  ‘employee’  includes  a 
former  employee  of  an  employer  if  the  requirements  of  section  4980C(g)  apply 
to  such  employer  and  the  employer  elects  to  satisfy  such  requirements  as  de¬ 
scribed  in  section  4980C(g)(2XB). 

“(e)  Credit  for  Taxes  Paid  Based  on  Incorrect  Information.— If— 

“(1)  on  or  before  January  31  of  any  calendar  year,  an  employer  determines 
(in  such  manner  as  the  Secretary  shall  prescribe)  that  such  employer  overpaid 
the  tax  imposed  by  this  section  with  respect  to  an  employee  for  any  month  dur¬ 
ing  the  preceding  calendar  year  by  reason  of  incorrect  information  shown  on 
any  withholding  exemption  certificate  of  such  employee  which  was  in  effect  for 
such  month,  and 

“(2)  the  statement  furnished  to  such  employee  under  section  6051  on  or  before 
such  January  31  for  the  preceding  calendar  year  reflects  the  tax  which  would 
have  been  paid  by  such  employer  if  the  information  shown  on  such  certificate 
had  been  correct, 

then  the  excess  of  the  tax  paid  under  this  section  by  such  employer  during  such  pre¬ 
ceding  calendar  year  over  the  amount  of  tax  referred  to  in  paragraph  (2)  shall  be 
treated  as  an  overpayment  of  the  tax. 

“(f)  Tax  Treated  as  Employer-Provided  Health  Coverage. — 

“(1)  Income  tax. — For  purposes  of  chapter  1,  payment  of  the  taxes  imposed 
by  this  section  shall  be  treated  as  the  providing  of  coverage  by  the  employer 
under  an  accident  or  health  plan. 

“(2)  Employment  taxes. — For  purposes  of  this  subtitle,  no  amount  shall  be 
included  in  the  remuneration  of  any  individual  by  reason  of  the  payment  of  the 
taxes  imposed  by  this  section. 
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“PART  III— TAX  WITH  RESPECT  TO  EMPLOYEES 
COVERED  BY  CERTAIN  OTHER  HEALTH  PLANS 


“Sec.  3458.  Imposition  of  tax. 

“SEC.  3458.  IMPOSITION  OF  TAX. 

“(a)  Imposition  of  Tax. — In  addition  to  other  taxes,  there  is  hereby  imposed  on 
every  employer  an  excise  tax,  with  respect  to  the  employment  of  any  employee  de¬ 
scribed  in  subsection  (b)  during  any  month,  equal  to  80  percent  of  the  applicable 
individual  premium  (as  defined  in  section  3455(c)(4))  for  such  month  with  respect 
to  each  sucn  employee.  In  applying  section  3455(cX4)  for  purposes  of  the  preceding 
sentence,  such  employee’s  principal  place  of  abode  shall  be  treated  as  being  in  the 
State  which  includes  such  employee’s  principal  place  of  employment  with  such  em¬ 
ployer. 

“(b)  Employees  Described. — For  purposes  of  subsection  (a),  an  employee  is  de¬ 
scribed  in  this  subsection  for  any  month  if — 

“(1)  such  employee  is  covered  for  such  month  under  a  qualified  health  plan 
other  than  a  plan  of  his  employer  and  (but  for  such  coverage)  such  employer 
would  be  liable  for  tax  under  section  3451  or  3455  with  respect  to  the  employ¬ 
ment  of  such  employee  for  such  month,  or 
“(2)  such  employee  is  a  medicare  part  C  covered  individual  (as  defined  in  sec¬ 
tion  59B(d))  for  such  month,  and  the  applicable  medicare  part  C  premium  for 
such  employee  is  zero  by  reason  of  section  3455(cX2XB). 

For  purposes  of  paragraph  ( 1),  it  shall  be  assumed  that  the  employee  would  not  be¬ 
come  a  qualified  employer-covered  employee  of  his  employer. 

“(c)  Reduction  of  Tax  for  Part-time  Employees. — With  respect  to  any  part- 
time  employee,  the  tax  imposed  by  this  section  for  any  month  shall  be  an  amount 
equal  to  the  applicable  fraction  of  the  amount  determined  under  subsection  (a). 

“Subchapter  B — Employer  Credits 


“Sec.  3461.  Family  premium  credit. 

“Sec.  3462.  Small  employer  credit. 

“SEC.  3461.  FAMILY  PREMIUM  CREDIT. 

“(a)  General  Rule. — Every  employer  shall  be  entitled  to  treat  an  amount  equal 
to  the  applicable  percentage  of  such  employer’s  family  premium  amount  for  any  cal¬ 
endar  quarter  as  a  payment  by  such  employer  of  such  employer’s  employment  tax 
liability  for  such  calendar  quarter. 

“(b)  Family  Premium  Amount. — 

“(1)  In  GENERAL. — For  purposes  of  this  section,  the  family  premium  amount 
of  an  employer  for  any  calendar  quarter  is  an  amount  equal  to  the  sum  of — 
“(A)  such  employer’s  aggregate  liability  for  tax  under  section  3455  for 
such  quarter  with  respect  to  employees  for  whom  the  applicable  medicare 
part  C  premium  is  the  applicable  family  premium,  and 
“(B)  the  aggregate  imputed  part  C  family  premiums  for  such  quarter  for 
qualified  employer-covered  employees  of  such  employer  receiving  family 
coverage  under  any  qualified  health  plan  of  such  employer. 

“(2)  Part  c  family  premium  liability.— The  determination  under  paragraph 
(1)(A)  shall  be  made  without  regard  to  any  election  under  section  3455(b)(2). 

“(3)  Imputed  part  c  family  premium.— 

“(A)  In  GENERAL. — For  purposes  of  paragraph  (1XB),  the  imputed  part  C 
family  premium  for  any  qualified  employer-covered  employee  is  an  amount 
equal  to  80  percent  of  the  applicable  family  premium  determined  under  sec¬ 
tion  3455  on  the  basis  of  the  State  which  includes  such  employee’s  principal 
place  of  employment  with  his  employer. 

“(B)  Lower  percentage  in  certain  cases.— If,  in  determining  the 
amount  of  the  employer  contribution  to  any  qualified  health  plan  of  such 
employer  with  respect  to  any  part-time'- employee  who  is  a  qualified  em¬ 
ployer-covered  employee,  the  applicable  fraction  applied  by  the  employer  is 
less  than  1,  the  imputed  part  C  family  premium  for  such  employee  is  such 
fraction  of  the  amount  determined  under  subparagraph  (A). 

“(c)  Applicable  Percentage.— For  purposes  of  this  section— 

“(1)  In  GENERAL. — The  applicable  percentage  for  any  calendar  year  is  the  per¬ 
centage  which  the  Secretary  estimates  (in  consultation  with  the  Secretary  of 
Health  and  Human  Services)  will  result  in  the  aggregate  amount  of  the  deemed 
payments  determined  under  this  section  for  all  employers  for  such  year  being 
equal  to  the  product  of  the  phase-in  percentage  and  the  Secretary’s  estimate  of 
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the  taxes  imposed  by  section  3458  which  will  be  paid  for  such  year.  Proper  ad¬ 
justments  shall  be  made  in  the  applicable  percentage  determined  for  succeeding 
calendar  years  to  the  extent  that  the  applicable  percentage  determined  for  such 
calendar  year  was  greater  than  or  less  than  the  correct  percentage. 

“(2)  Phase-in  percentage. — For  purposes  of  paragraph  (1),  the  phase-in  per¬ 
centage  is — 

“(A)  25  percent  for  calendar  years  1998  and  1999, 

“(B)  40  percent  for  calendar  year  2000, 

“(C)  60  percent  for  calendar  year  2001,  and 
“(D)  100  percent  for  calendar  years  after  2001. 

“(d)  Coordination  With  Depository  Requirements.— Any  employer  who  is  enti¬ 
tled  to  treat  any  amount  as  a  payment  under  subsection  (a)  for  any  calendar  quarter 
may  reduce,  in  such  manner  as  the  Secretary  may  by  regulations  prescribe,  by  a 
like  amount,  the  amount  otherwise  required  to  be  deposited  during  such  quarter  by 
reason  of  the  employment  tax  liability  of  such  employer. 

“(e)  Special  Rules. — 

“(1)  Payment  treated  as  made  on  due  date.— Notwithstanding  subsection 
(d),  for  purposes  of  determining  interest,  any  deemed  payment  under  subsection 
(a)  for  any  calendar  quarter  shall  be  treated  as  made  on  the  due  date  for  the 
return  for  such  quarter. 

“(2)  Denial  of  deduction. — The  amount  of  any  deduction  otherwise  allow¬ 
able  under  chapter  1  for  the  taxes  imposed  by  this  chapter  or  for  expenditures 
under  any  qualified  health  plan  of  such  employer  shall  be  reduced  by  any  pay¬ 
ment  treated  as  made  under  subsection  (a). 

“(f)  Employment  Tax  Liability. — For  purposes  of  this  section,  the  term  ‘employ¬ 
ment  tax  liability’  means  liability  for  the  taxes  imposed  by  this  chapter  and  chapters 
21  and  24. 

“SEC.  3462.  SMALL  EMPLOYER  CREDIT. 

“(a)  GENERAL  Rule. — Every  eligible  small  employer  shall  be  entitled  to  treat  an 
amount  equal  to  the  applicable  percentage  of  such  employer’s  total  premium  amount 
for  any  calendar  year  as  a  payment  by  such  employer  of  such  employer’s  employ¬ 
ment  tax  liability  (as  defined  in  section  3461(f))  for  such  calendar  year. 

“(b)  Total  Premium  Amount. — 

“(1)  In  general. — For  purposes  of  this  section,  the  total  premium  amount  of 
an  employer  for  a  calendar  year  is  an  amount  equal  to  the  excess  of — 

“(A)  the  sum  of — 

“(i)  such  employer’s  aggregate  liability  for  tax  under  sections  3455 
and  3458  for  such  year,  and 

“(ii)  the  aggregate  imputed  part  C  premiums  for  such  year  for  quali¬ 
fied  employer-covered  employees  of  such  employer  receiving  coverage 
under  any  qualified  health  plan  of  such  employer,  over 
“(B)  the  aggregate  deemed  payments  by  the  employer  for  such  year  under 
section  3461. 

“(2)  Imputed  part  C  premium. — For  purposes  of  paragraph  (1),  the  imputed 
part  C  premium  for  any  qualified  employer-covered  employee  is  an  amount 
equal  to  80  percent  of  the  applicable  medicare  part  C  premium  determined 
under  section  3455  for  such  employee  on  the  basis  of  the  State  which  includes 
such  employee’s  principal  place  of  employment  with  his  employer  and  the  type 
of  coverage  provided  to  such  employee  under  the  qualified  health  plan.  Rules 
similar  to  the  rules  of  section  3461(b)(3)(B)  shall  apply  for  purposes  of  the  pre¬ 
ceding  sentence. 

“(3)  Certain  individuals  not  taken  into  account. — The  total  premium 
amount  of  an  employer  shall  be  determined  without  regard  to — 

“(A)  in  the  case  of  an  employer  which  is  a  corporation,  any  employee  who 
owns  (directly  or  by  application  of  section  318)  more  than  10  percent  of — 

“(i)  the  outstanding  stock  of  such  corporation,  or 

“(ii)  the  total  combined  voting  power  of  all  stock  of  the  corporation, 
“(B)  in  the  case  of  an  employer  which  is  an  estate  or  trust,  any  grantor, 
beneficiary,  or  fiduciary  of  the  estate  or  trust,  and 
“(C)  any  member  of  the  family  (within  the  meaning  of  section  267(cX4)) 
of— 

“(i)  an  individual  described  in  subparagraph  (A)  or  (B), 

“(ii)  in  the  case  of  an  employer  which  is  a  sole  proprietorship,  the  sole 
proprietor,  or 

“(iii)  in  the  case  of  an  employer  which  is  a  partnership,  any  partner 
who  owns  more  than  10  percent  of  the  capital  interest  or  profits  inter¬ 
est  of  such  partnership. 
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In  the  case  of  an  employer  who  is  not  a  corporation,  the  total  premium  amount 
also  shall  be  determined  without  regard  to  any  individual  not  performing  serv¬ 
ices  in  a  trade  or  business  of  the  employer. 

“(c)  Applicable  Percentage. — For  purposes  of  this  section — 

“(1)  In  general. — Except  as  otherwise  provided  in  this  subsection,  the  appli¬ 
cable  percentage  is — 

“(A)  37.5  percent  for  calendar  years  after  1997  and  before  2003, 

“(B)  20  percent  for  calendar  year  2003, 

“(C)  10  percent  for  calendar  year  2004,  and 

“(D)  0  for  calendar  years  after  2004.  ( 

“(2)  Smaller  employers. — In  the  case  of  an  employer  who  would  be  an  eligi¬ 
ble  small  employer  if  ‘25  employees’  were  substituted  for  ‘50  employees’  in  sub¬ 
section  (d)(1),  the  applicable  percentage  is — 

“(A)  50  percent  for  calendar  years  after  1997  and  before  2003, 

“(B)  30  percent  for  calendar  year  2003, 

“(C)  15  percent  for  calendar  year  2004,  and 
“(D)  0  for  calendar  years  after  2004. 

“(3)  Phaseout  of  credit  where  higher  average  employee  wage.— If  the 
average  employee  wage  of  an  eligible  small  employer  for  any  calendar  year  ex¬ 
ceeds  $12,000,  the  applicable  percentage  which  would  (but  for  this  paragraph) 
apply  for  such  calendar  year  shall  be  reduced  (but  not  below  zero)  by  the  num¬ 
ber  of  percentage  points  which  bears  the  same  ratio  to  such  applicable  percent¬ 
age  as  such  excess  bears  to  $14,000. 

“(d)  Eligible  Small  Employer.— For  purposes  of  this  section— 

“(1)  In  general. — The  term  ‘eligible  small  employer’  means,  with  respect  to 
any  calendar  year,  any  employer  unless — 

“(A)  on  each  of  20  days  during  such  year  (each  day  being  in  a  different 
week),  such  employer  (or  any  predecessor)  employed  more  than  50  employ¬ 
ees  for  some  portion  of  the  day,  or 

“(B)  the  average  employee  wage  of  such  employer  for  such  year  exceeds 
$26,000. 

“(2)  Average  employee  wage. — The  average  employee  wage  of  an  employer 
for  any  calendar  year  is  an  amount  equal  to — 

“(A)  the  total  payroll  of  such  employer  for  such  calendar  year,  divided  by 
“(B)  the  number  of  full-time  equivalent  employees  of  such  employer  for 
such  calendar  year. 

“(3)  Total  payroll. — The  total  payroll  of  an  employer  for  any  calendar  year 
is  an  amount  equal  to  the  sum  of— 

“(A)  the  total  wages  paid  by  the  employer  during  such  calendar  year, 

“(B)  in  the  case  of  a  sole  proprietorship,  the  net  earnings  from  self-em¬ 
ployment  of  the  proprietor  from  such  trade  or  business  for  the  taxable  year 
ending  with  or  within  such  calendar  year,  and 
“(C)  in  the  case  of  a  partnership,  the  net  income  of  the  partnership  for 
the  taxable  year  ending  with  or  within  such  calendar  year  which  will  be 
treated  as  net  earnings  from  self-employment  by  the  partners. 

“(4)  Net  earnings  from  self-employment.— The  term  ‘net  earnings  from 
self-employment’  has  the  meaning  given  such  term  by  section  1402;  except  that 
the  amount  thereof  may  never  be  less  than  zero. 

“(5)  Full-time  equivalent  employees.— The  number  of  full-time  equivalent 
employees  of  an  employer  for  any  calendar  year  is  the  sum  of — 

“(A)  the  number  of  employees  who  worked  on  a  substantially  full-time 
basis  for  the  employer  throughout  the  calendar  year,  and 
“(B)  a  fraction  for  each  other  employee  based  on  the  number  of  hours 
such  employee  worked  during  the  calendar  year  compared  to  a  full-time 
full-year  employee. 

For  purposes  of  this  paragraph,  the  proprietor  shall  be  treated  as  an  employee 
of  a  sole  proprietorship,  and  each  partner  who  has  net  earnings  from  self-em- 
ployment  from  a  partnership  shall  be  treated  as  an  employee  of  such  partner¬ 
ship.  V  r 


“(6)  Aggregation  rules. — For  purposes  of  this  subsection — 

“(A)  all  employers  treated  as  a  single  employer  under  subsection  (a)  or 
(b)  of  section  52  shall  be  treated  as  a  single  employer,  and 
“(B)  all  employees  of  the  members  of  an  affiliated  service  group  (as  de- 
.  _  “ned  in  section  414(m))  shall  be  treated  as  employed  by  a  single  employer 
(e)  Coordination  With  Depository  Requirements.— 

(1)  In  general. — Any  employer  who  reasonably  expects  to  be  entitled  to 
treat  any  amount  as  a  payment  under  subsection  (a)  for  any  calendar  year  may 
reduce,  in  such  manner  as  the  Secretary  may  by  regulations  prescribe,  by  a  like 
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amount,  the  amount  otherwise  required  to  be  deposited  during  such  year  by 
reason  of  the  employment  tax  liability  (as  defined  in  section  3461(f))  of  such  em¬ 
ployer. 

“(2)  Quarterly  determinations. — The  amount  of  reduction  permitted  under 
paragraph  (1)  for  any  calendar  quarter  shall  be  based  on  a  separate  estimate 
for  such  quarter  of  the  amount  of  deemed  payments  to  which  the  employer  rea¬ 
sonably  expects  to  be  entitled  under  subsection  (a)  for  the  calendar  year  which 
includes  such  quarter  and  shall  be  properly  adjusted  (under  regulations  pre¬ 
scribed  by  the  Secretary)  to  reflect  the  amount  by  which  prior  reductions  under 
subsection  (a)  during  such  calendar  year  were  in  excess  of,  or  less  than,  the 
amounts  which  would  be  proper  under  such  estimate. 

“(3)  Year-end  adjustments. — 

“(A)  Excess  of  deemed  payments  allowable  over  depository  benefit 
CLAIMED. — If  the  amount  of  deemed  payments  to  which  an  employer  is  enti¬ 
tled  under  subsection  (a)  for  any  calendar  year  exceeds  the  amount  claimed 
by  the  employer  under  paragraph  (1)  during  such  year,  such  excess  shall 
be  treated  for  purposes  of  this  title  as  an  overpayment  made  by  such  em¬ 
ployer.  For  purposes  of  determining  interest,  such  overpayment  shall  be 
treated  as  made  on  January  31  of  the  following  calendar  year. 

“(B)  Depository  benefit  claimed  exceeds  deemed  payment  allow¬ 
able. — If  the  amount  claimed  by  the  employer  under  paragraph  (1)  during 
the  calendar  year  exceeds  the  amount  oi  deemed  payments  to  which  such 
employer  is  entitled  under  subsection  (a)  for  such  year,  such  excess  shall 
be  treated  for  purposes  of  this  title  as  an  underpayment  of  the  tax  imposed 
by  this  chapter  for  such  calendar  year.  For  purposes  of  determining  inter¬ 
est,  such  underpayment  shall  be  allocated  ratably  among  the  calendar 
quarters  in  such  year  (or  in  such  other  manner  as  the  Secretary  may  by 
regulations  prescribe). 

“(f)  Special  Rules. — 

“(1)  Payment  treated  as  made  on  due  date. — Notwithstanding  subsection 
(e),  for  purposes  of  determining  interest,  a  payment  shall  be  treated  as  made 
under  subsection  (a)  on  the  due  date  for  the  return  for  each  calendar  quarter 
in  an  amount  equal  to  the  amount  of  the  reduction  permitted  under  subsection 
(e)  for  such  quarter. 

“(2)  Denial  of  deduction. — The  amount  of  any  deduction  otherwise  allow¬ 
able  under  chapter  1  for  the  taxes  imposed  by  this  chapter  or  for  expenditures 
under  any  qualified  health  plan  of  such  employer  shall  be  reduced  by  any  pay¬ 
ment  treated  as  made  under  subsection  (a). 

“Subchapter  C — General  Provisions 

“Sec.  3465.  Generally  excludable  employees. 

“Sec.  3466.  Qualified  employer-covered  employees. 

“Sec.  3467.  (3ther  definitions  and  special  rules. 

“SEC.  3465.  GENERALLY  EXCLUDABLE  EMPLOYEES. 

“(a)  In  General. — No  tax  shall  be  imposed  by  subchapter  A  with  respect  to  the 
employment  of  any  employee  during  any  month  if  such  employee  is  a  generally  ex¬ 
cludable  employee  for  such  month. 

“(b)  Generally  Excludable  Employee. — For  purposes  of  this  chapter,  the  term 
‘generally  excludable  employee’  means  any  employee  for  any  month  if— 

“(1)  such  employee  began  work  for  the  employer  after  the  first  day  of  such 
month, 

“(2)  there  is  in  effect  as  of  the  first  day  of  such  month  a  withholding  exemp¬ 
tion  certificate  stating  that  such  employee  reasonably  expects  to  be  a  young  de¬ 
pendent  (as  defined  in  section  59B(eX5))  of  any  taxpayer  for  the  taxable  year 
of  such  taxpayer  which  includes  such  month, 

“(3)  as  of  the  first  day  of  such  month,  there  is  in  effect  for  such  employee — 
“(A)  a  qualified  religious  exemption,  or 
“(B)  a  qualified  disabled  veteran  exemption, 

“(4)  as  of  the  first  day  of  such  month,  such  individual  is  on  active  duty  as 
a  member  of  the  uniformed  services  (as  defined  in  section  101  of  title  10,  United 
States  Code),  . 

“(5)  the  only  services  performed  by  such  employee  for  the  employer  during 
such  month  are  services  the  income  from  which  is  excluded  from  gross  income 
for  purposes  of  section  151(cXlXA)  by  reason  of  section  151(c)(5),  or 

“(6)  the  amount  of  wages  paid  by  the  employer  to  such  employee  during  such 
month  does  not  exceed  $100. 

“(c)  Definitions  and  Special  Rules. — For  purposes  of  this  section — 
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“(1)  Qualified  religious  exemption. — 

“(A)  In  general. — The  term  ‘qualified  religious  exemption’  means  an  ex¬ 
emption  granted  by  the  Secretary  of  Health  and  Human  Services  to  an  indi¬ 
vidual — 

“(i)  who  is  a  member  of  a  recognized  religious  sect  or  division  thereof 
with  respect  to  which  such  Secretary  makes  the  findings  referred  to  in 
subparagraphs  (C),  (D),  and  (E)  of  section  1402(g)(1), 

“(ii)  who  is  an  adherent  of  established  tenets  or  teachings  of  such  sect 
or  division  as  described  in  such  section,  and 
“(iii)  who  submits  an  application  for  such  exemption  which  contains 
or  is  accompanied  by  the  evidence  described  in  section  1402(g)(lXA) 
and  a  waiver  described  in  section  1402(g)(1)(B). 

For  purposes  of  the  clause  (iii),  section  1402(g)(1)(B)  shall  be  treated  as  in¬ 
cluding  a  reference  to  medicare  part  C. 

“(B)  Limitation. — An  exemption  granted  under  this  paragraph  shall 
cease  to  apply  beginning  on  the  date  such  Secretary  determines  that  the 
individual,  or  the  sect  or  division,  ceased  to  meet  the  requirements  of  sub- 
paragraph  (A). 

“(2)  Qualified  disabled  veteran  exemption. — 

“(A)  In  general. — The  term  ‘qualified  disabled  veteran  exemption’  means 
an  exemption  granted  by  the  Secretary  of  Health  and  Human  Services  to 
an  eligible  person  (within  the  meaning  of  section  1710(a)(1)  of  title  38,  Unit¬ 
ed  States  Code)  who  waives  all  benefits  and  payments  under  all  qualified 
health  plans  of  any  employer  and  under  medicare  part  C  with  respect  to 
the  guaranteed  national  benefit  package  described  in  title  XXI  of  the  Social 
Security  Act. 

“(B)  Minimum  period  of  exemption. — Such  an  exemption  may  not  be 
granted  for  a  period  of  less  than  1  year  and  shall  not  take  effect  earlier 
than  the  month  beginning  after  the  month  in  which  the  eligible  person  re¬ 
quests  such  waiver. 

“(C)  Termination  by  individual.— Such  an  exemption  may  be  termi¬ 
nated  by  the  eligible  person.  Such  a  termination  shall  not  take  effect  earlier 
than  the  month  beginning  after  the  month  in  which  notice  of  such  termi¬ 
nation  is  sent  to  the  Secretary  of  Health  and  Human  Services.  No  subse¬ 
quent  exemption  under  this  paragraph  may  be  granted  to  such  person  until 
1-year  after  the  date  such  termination  took  effect. 

“(3)  Inflation  adjustment  of  wage  amount.— In  the  case  of  months  in  any 
calendar  year  after  1997,  the  dollar  amount  contained  in  subsection  (b)(6)  shall 
be  increased  by  an  amount  equal  to — 

“(A)  such  dollar  amount,  multiplied  by 

“(B)  the  cost-of-living  adjustment  determined  under  section  1(f)(3)  for  the 
calendar  year  which  includes  such  month,  by  substituting  ‘calendar  year 
1994’  for  ‘calendar  year  1992’  in  subparagraph  (B)  thereof. 

If  any  increase  determined  under  the  preceding  sentence  is  not  a  multiple  of 
$5,  such  increase  shall  be  rounded  to  the  nearest  multiple  of  $5. 

“SEC.  3466.  QUALIFIED  EMPLOYER-COVERED  EMPLOYEES. 

“(a)  In  General. — For  purposes  of  this  chapter,  the  term  ‘qualified  employer-cov¬ 
ered  employee’  means  any  employee  if  (and  only  if) — 

“(1)  such  employee  is  covered  under  a  qualified  health  plan  of  his  employer, 

“(2)  such  employee’s  coverage  under  such  plan  is  in  accordance  with  sub¬ 
section  (b), 

“(3)  such  employee  was  offered  such  coverage  in  accordance  with  subsection 
(c),  and 

“(4)  the  employer  makes  a  contribution  for  such  coverage  in  accordance  with 
subsection  (d). 

“(b)  Coverage  Requirements.— 

“(1)  In  GENERAL. — An  employee’s  coverage  under  a  qualified  health  plan  is  in 
accordance  with  this  subsection  if —  v 

“(A)  such  plan  (which  may  be  a  high  deductible  plan,  as  defined  in  section 
2204(5)  of  the  Social  Security  Act)  was  selected  by  the  employee  from  plans 
offered  consistent  with  subsection  (c), 

“(B)  family  members  of  the  employee  are  covered  under  such  plan  if  such 
family  coverage  is  elected  in  accordance  with  such  subsection,  and 
“(C)  such  coverage  does  not  terminate  by  reason  of  termination  of  employ¬ 
ment  until  the  end  of  the  month  in  which  such  termination  occurs. 

“(2)  Coverage  defined.— For  purposes  of  this  subsection,  an  individual  is 
considered  to  be  covered  with  respect  to  a  plan  at  such  time  as  the  plan  bears 
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a  legal  responsibility  for  provision  of  (or  payment  for)  services  for  which  benefits 
are  included  under  the  plan. 

“(c)  Offering  Required.— 

“(1)  In  GENERAL. — Coverage  is  offered  in  accordance  with  this  subsection  with 
respect  to  an  employee  only  if  the  employee  is  offered  coverage  under  a  choice 
of  qualified  health  plans,  including  at  least — 

“(A)  1  managed  care  plan  (as  defined  in  section  2204(7)  of  the  Social  Se¬ 
curity  Act),  if  available  to  the  employer  with  respect  to  the  employee,  and 

“(B)  1  unlimited-choice-of-provider  plan  (as  defined  in  section  2204(15)  of 
such  Act),  which  may  be  a  point-of-service  plan  (as  defined  in  section 
2204(9)  of  such  Act). 

“(2)  Offering  family  coverage.— 

“(A)  In  GENERAL. — Coverage  is  offered  in  accordance  with  this  subsection 
with  respect  to  an  employee  only  if  coverage  also  is  offered  for  family  mem¬ 
bers  under  the  plan  in  which  the  employee  obtains  coverage. 

“(B)  Family  members  defined. — For  purposes  of  this  section,  the  term 
‘family  member’  means,  with  respect  to  an  employee — 

“(i)  the  employee’s  spouse,  if  the  spouse  is  an  eligible  individual  (as 
defined  in  section  1001(c)  of  the  Health  Security  Act),  and 
“(ii)  any  young  dependent  of  the  employee,  if  the  dependent  is  an  eli¬ 
gible  individual  (as  so  defined). 

“(3)  Terms  of  offering. — An  employer  shall  not  be  treated  as  offering  cov¬ 
erage  in  accordance  with  this  subsection  unless  the  following  requirements  are 
met: 

“(A)  Annual  open  enrollment  periods.— The  employer  has  an  annual 
open  enrollment  period  of  at  least  45  days  during  which  employees  may 
change  the  plan  under  which  they  are  provided  coverage. 

“(B)  Changes  in  enrollment  during  ist  year  of  employment.— Once 
during  the  1st  year  of  employment  with  an  employer,  each  employee  may 
change  the  plan  under  which  the  employee  is  provided  coverage.  Such  a 
change  shall  be  effective  on  the  first  day  of  the  first  month  beginning  at 
least  45  days  after  the  date  the  employer  receives  a  notice  of  change  of  cov¬ 
erage. 

“(C)  Changes  in  family  status.— The  offer  of  family  coverage  under 
paragraph  (2)  is  made  (in  accordance  with  regulations  prescribed  by  the 
Secretary)  at  such  times  and  in  such  manner  as  may  be  necessary  to  take 
into  account  changes  in  family  status  and  changes  in  employment  of  family 
members. 

“(d)  Required  Contribution. — 

“(1)  In  GENERAL. — An  employer  makes  a  contribution  for  coverage  under  a 
qualified  health  plan  in  accordance  with  this  subsection  with  respect  to  an  em¬ 
ployee  only  if — 

“(A)  the  employer  pays  the  employer  contribution  amount  specified  in 
paragraph  (2)  for  an  employee  (and  family  members)  covered  under  a  quali¬ 
fied  health  plan  under  subsection  (b),  and 

“(B)  the  portion  of  the  premium  for  coverage  not  paid  by  the  employer, 
net  of  the  value  of  any  premium  certificates  provided  under  subpart  1  of 
part  B  of  title  XXIII  of  the  Social  Security  Act  or  other  premium  subsidies 
provided  with  respect  to  the  employee,  is  withheld  from  wages  paid  the  em¬ 
ployee. 

“(2)  Employer  contribution  amount.— 

“(A)  Full-time  employees. — For  purposes  of  paragraph  (1) — 

“(i)  Covered  under  MANAGED  CARE  plans.— In  the  case  of  an  em¬ 
ployee  who  is  covered  under  a  managed  care  plan  (as  defined  in  section 
2204(7)  of  the  Social  Security  Act),  the  employer  contribution  amount 
specified  in  this  paragraph  is  equal  to  at  least  80  percent  of  the  pre¬ 
mium  for  the  qualified  managed  care  plan  offered  under  subsection  (c) 
to  the  employee  that  has  the  lowest  premium  for  the  class  of  enroll¬ 
ment  involved  (as  defined  in  section  3(b)  of  the  Health  Security  Act). 

“(ii)  Covered  under  unlimited-choice-of-provider  plan.— In  the 
case  of  an  employee  who  is  covered  under  an  unlimited-choice-of-pro- 
vider  plan  (other  than  a  high  deductible  plan)  the  employer  contribu¬ 
tion  amount  specified  in  this  paragraph  is  equal  to  at  least  80  percent 
of  the  premium  for  the  qualified  unlimited-choice-of-provider  plan  of¬ 
fered  under  subsection  (b)  to  the  employee  that  has  the  lowest  premium 
for  the  class  of  enrollment  involved  (as  defined  in  section  3(b)  of  the 
Health  Security  Act)  and  that  is  not  a  high  deductible  plan. 
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“(iii)  Covered  under  high  deductible  plan. — In  the  case  of  an  em¬ 
ployee  who  is  covered  by  a  qualified  health  plan  that  is  a  high  deduct¬ 
ible  plan,  the  employer  contribution  amount  specified  in  this  paragraph 
is  the  same  percent  of  the  premium  for  such  coverage  as  the  percent 
that  would  apply  under  clause  (ii)  if  the  employee  were  covered  under 
an  unlimited-choice-of-provider  plan  that  is  not  a  high  deductible  plan. 
“(B)  Reduction  for  part-time  employees. — 

“(i)  In  general. — In  the  case  of  a  part-time  employee  (as  defined  in 
section  3467),  the  amount  specified  in  this  paragraph  is  an  amount 
that  is  not  less  than  the  applicable  fraction  (as  defined  in  such  section) 
of  the  amount  otherwise  provided  under  subparagraph  (A). 

“(ii)  Employer  election  to  increase  share.— An  employer  may 
elect  to  specify,  with  respect  to  any  part-time  employee  for  any  month, 
an  applicable  fraction  which  is  greater  than  the  applicable  fraction 
which  would  (but  for  this  clause)  apply  to  such  employee  for  such 
month  but  not  greater  than  1.  Any  fraction  so  specified  shall  apply  to 
the  employee  for  the  month  for  which  made  and  all  succeeding  months 
beginning  before  the  date  it  is  revoked  by  the  employer. 

“(C)  Contribution  to  medical  savings  account  required  if  coverage 

UNDER  HIGH  DEDUCTIBLE  MEDICAL  SAVINGS  ACCOUNT  PLAN. — 

“(i)  In  general. — An  employer  shall  not  be  treated  as  making  a  con¬ 
tribution  for  coverage  under  a  qualified  health  plan  in  accordance  with 
this  subsection  in  the  case  of  an  employee  covered  under  a  high  deduct¬ 
ible  plan,  unless  the  employer  also  makes  a  contribution  in  the  amount 
of  the  medical  savings  contribution  amount  specified  in  clause  (ii)  into 
a  medical  savings  account  (as  defined  in  section  7705(a))  on  behalf  of 
the  employee.  Such  a  contribution  shall  be  made  not  later  than  the 
date  of  the  premium  payment  to  which  it  relates. 

“(ii)  MSA  CONTRIBUTION  AMOUNT.— For  purposes  of  clause  (i),  the 
term  ‘medical  savings  contribution  amount’  means,  for  an  employee 
covered  under  a  high  deductible  plan,  an  amount  equal  to  the  excess 
of— 


“(I)  the  employer  contribution  amount  that  would  apply  under 
this  paragraph  if  the  employee  were  covered  under  an  unlimited- 
choice-of-provider  plan  that  was  not  a  high  deductible  plan,  over 
“(II)  the  employer  contribution  amount  made  for  coverage  under 
the  high  deductible  plan. 

(D)  High  deductible  PLAN. — For  purposes  of  this  paragraph,  the  term 
‘high  deductible  plan’  has  the  meaning  given  such  term  by  section  2204(5) 
of  the  Social  Security  Act. 

“(3)  Determination  of  premium.— 

“(A)  In  general. — For  purposes  of  this  subsection,  the  term  ‘premium’ 
means,  with  respect  to — 

“(i)  a  qualified  health  plan  that  is  offered  by  a  carrier  (as  defined  in 
section  2204(2)  of  the  Social  Security  Act),  the  premium  established  by 
the  carrier  for  the  plan  with  respect  to  the  guaranteed  national  benefit 
package  described  in  title  XXI  of  such  Act;  or 
“(ii)  any  other  qualified  health  plan,  a  reasonable  estimate  of  the  ag¬ 
gregate  accident  and  health  coverage  expenditures  of  the  plan  (as  de¬ 
termined  under  section  4376(d))  for  the  period  involved  with  respect  to 
such  guaranteed  national  benefit  package  which — 

“(I)  is  determined  on  an  actuarial  basis  for  different  classes  of  en¬ 
rollment  (consistent  with  part  C  of  title  XXII  of  the  Social  Security 
Act),  and 


(II)  takes  into  account  such  factors  as  the  Secretary,  in  consulta¬ 
tion  with  the  Secretary  of  Health  and  Human  Services,  may  pre¬ 
scribe.  v 

(B)  Premium  based  on  class  of  enrollment. — The  premium  with  re¬ 
spect  to  an  employee  for  a  month  shall  be  based  on  the  class  of  enrollment 
(as  define*  in  section  3(b)  of  the  Health  Security  Act)  with  respect  to  which 

oye€  1S  Provided  coverage  as  of  the  first  day  of  the  month. 

(C)  Additional  rules.— Rules  similar  to  the  rules  in  clauses  (ii)  and  (iii) 
of  subparagraph  (B),  and  subparagraph  (C),  of  section  4980B(f)(4)  shall 
apply  to  the  determination  of  the  premium,  except  that  the  adjustment 
under  subparagraph  (BXiiXII)  of  such  section  shall  be  by  the  sum  described 
in  section  6001(c)  of  the  Health  Security  Act). 
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“(4)  Compliance  with  premium  certificate  requirements. — An  employer  is 
not  considered  to  have  made  a  contribution  for  coverage  with  respect  to  an  em¬ 
ployee  in  accordance  with  this  subsection  unless — 

“(A)  the  employer  provides  the  employee,  upon  request,  with  such  docu¬ 
mentation,  in  such  form  and  in  such  a  timely  manner,  as  the  Secretary  of 
Health  and  Human  Services  specifies,  as  the  employee  may  require  to  apply 
for  and  obtain  a  premium  certificate  under  subpart  1  of  part  A  of  title  XXIII 
of  the  Social  Security  Act;  and 

“(B)  if  the  employee  tenders  to  the  employer  a  premium  certificate  issued 
under  such  subpart,  the  employer  reduces  by  the  value  of  the  certificate  the 
amount  of  any  premium  required  to  be  paid  by  the  employee  for  periods  be¬ 
ginning  after  the  date  of  tender  of  the  certificate  unless  otherwise  provided. 
“SEC.  3467.  DEFINITIONS  AND  SPECIAL  RULES. 

“(a)  Qualified  Health  Plan;  Medicare  Part  A. — For  purposes  of  this  chapter, 
the  terms  ‘qualified  health  plan’  and  ‘medicare  part  A’  have  the  meanings  given  to 
such  terms  by  paragraphs  (2)  and  (3)  of  section  59B(d). 

“(b)  Full-time  Employee;  Part-Time  Employee;  Applicable  Fraction.— For 
purposes  of  this  chapter — 

“(1)  Full-time  EMPLOYEE. — The  term  ‘full-time  employee’  means  any  em¬ 
ployee  of  an  employer  whose  normal  work  week  for  such  employer  is  not  less 
than  35  hours. 

“(2)  Part-time  employee. — The  term  ‘part-time  employee’  means  any  em¬ 
ployee  who  is  not  a  full-time  employee. 

“(3)  Applicable  fraction. — The  applicable  fraction  is  a  fraction — 

“(A)  the  numerator  of  which  is  the  number  of  hours  in  the  employee’s 
normal  work  week,  and 
“(B)  the  denominator  of  which  is  35. 

“(4)  Treatment  of  employees  whose  full-time  normal  work  week  is  less 
than  35  HOURS. — Under  regulations  prescribed  by  the  Secretary — 

“(A)  In  general. — An  employee  shall  be  treated  as  a  full-time  employee 
if  such  employee  is  employed  by  the  employer  on  a  continuing  basis  that, 
taking  into  account  the  structure  or  nature  of  the  employment  in  the  indus¬ 
try  in  which  such  employee  is  employed,  represents  full-time  employment. 

“(B)  Part-time  employees. — With  respect  to  an  industry  in  which  an  em¬ 
ployee  is  treated  as  a  full-time  employee  solely  by  reason  of  subparagraph 
(A),  the  applicable  fraction  of  an  employee  employed  in  such  industry  who 
is  not  so  treated  shall  be  the  fraction  which  such  employee’s  normal  work 
week  bears  to  full-time  employment  (as  determined  under  subparagraph 
(A)). 

“(C)  Exception. — Subparagraphs  (A)  and  (B)  and  subsection  (c)  shall  not 
apply  for  purposes  of  section  3462. 

“(5)  Aggregation  rules. — For  purposes  of  this  subsection — 

“(A)  all  employers  treated  as  a  single  employer  under  subsection  (a)  or 
(b)  of  section  52  shall  be  treated  as  a  single  employer,  and 
“(B)  all  employees  of  the  members  of  an  affiliated  service  group  (as  de¬ 
fined  in  section  414(m))  shall  be  treated  as  employed  by  a  single  employer. 
“(c)  Treatment  of  Employees  of  Educational  Organizations. — For  purposes 
of  this  chapter — 

“(1)  In  general. — Notwithstanding  subsection  (b)(4),  an  employee  of  an  edu¬ 
cational  organization  shall  be  treated  as  a  full-time  employee  if  such  employee’s 
normal  work  week  is  the  customary  hours  that  constitute  full-time  employment 
for  such  organization  (as  determined  by  such  organization). 

“(2)  Part-time  employees. — The  applicable  fraction  of  an  employee  of  an  edu¬ 
cational  organization  who  is  not  treated  as  a  full-time  employee  under  para¬ 
graph  (1)  shall  be  the  fraction  which  such  employee’s  normal  work  week  bears 
to  the  customary  hours  that  constitute  full-time  employment  for  such  organiza¬ 
tion  (as  so  determined). 

“(3)  Summer  months,  etc. — In  the  case  of  a  period  between  2  successive  aca¬ 
demic  years  or  terms,  if— 

“(A)  an  employee  of  an  educational  organization  performs  services  in  the 
first  of  such  academic  years  or  terms, 

“(B)  such  employee  performs  substantially  reduced  services  (if  any)  dur¬ 
ing  such  period,  and 

“(C)  there  is  a  reasonable  assurance  that  such  employee  will  perform 
such  services  in  the  second  of  such  academic  years  or  terms, 
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then  the  employee  shall  be  treated  as  an  employee  of  such  organization  during 
such  period  and  as  having  the  same  normal  work  week  (and  compensation)  as 
such  employee  had  in  the  first  of  such  years  or  terms. 

“(4)  Employee  of  educational  organization  defined. — For  purposes  of  this 
subsection,  an  individual  is  an  employee  of  an  educational  organization  if  such 
individual — 

“(A)  is  an  employee  of  an  institution  of  higher  education  (as  defined  in 
section  1201(a)  of  the  Higher  Education  Act  of  1965)  or  an  elementary  or 
secondary  school  (as  defined  in  section  1471  of  the  Elementary  and  Second¬ 
ary  Education  Act  of  1965),  and 

“(B)  is  employed  in  a  capacity  described  in  so  much  of  section  13(a)(1)  of 
the  Fair  Labor  Standards  Act  as  ends  with  ‘secondary  schools)’. 

“(d)  No  Cover  Over  To  Possessions. — Notwithstanding  any  other  provision  of 
law,  no  amount  collected  under  this  chapter  shall  be  covered  over  to  any  possession 
of  the  United  States. 

“(e)  Other  Definitions. — For  purposes  of  this  chapter,  the  terms  ‘State’,  ‘wages’, 
‘employer’,  ‘employment’,  and  ‘employee’  have  the  same  respective  meanings  as 
when  used  in  chapter  21:  except  that,  for  purposes  of  this  chapter,  the  following  pro¬ 
visions  of  chapter  21  shall  not  apply: 

“(1)  Paragraph  (1)  of  section  3121(a). 

“(2)  Paragraph  (5)  of  section  3121(b). 

“(3)  Paragraph  (7)  of  section  3121(b)  (other  than  subparagraph  (C)  or  (F) 
thereof). 

“(4)  Paragraph  (9)  of  section  3121(b). 

“(f)  Medicare  Part  C. — For  purposes  of  this  chapter,  the  term  “medicare  part  C” 
means  the  program  of  health  insurance  benefits  under  part  A  of  title  XXIII  of  the 
Social  Security  Act. 

“(g)  Regulations. — The  Secretary  may  prescribe  such  regulations  as  may  be  ap¬ 
propriate  to  carry  out  the  purposes  of  this  chapter,  including  regulations  prescribing 
1  or  more  simplified  methods  (including  brackets  of  hours)  for  determining  the  ap¬ 
plicable  fraction  and  full-time  equivalent  employees.” 

(b)  Modification  of  Withholding  Exemption  Certificate  Requirements. — 
Subsection  (f)  of  section  3402  is  amended  by  adding  at  the  end  the  following  new 
paragraph: 

“(8)  Certificate  to  include  information  related  to  medicare  part  c  sta¬ 
tus.— 

(A)  Initial  certificate. — On  the  withholding  exemption  certificate  fur¬ 
nished  by  an  employee  under  paragraph  (2XA),  the  employee  shall  certify— 
“(i)  whether  the  employee — 

“(I)  is  covered  under  medicare  part  A  or  a  qualified  health  plan 
(as  defined  in  section  59B(d))  other  than  a  plan  of  such  employer, 
or 

“(II)  reasonably  expects  to  be  a  young  dependent  (as  defined  in 
u  section  59B(e)(5))  of  any  taxpayer, 

“(ii)  whether  the  employee  has  a  young  dependent  (as  so  defined), 

“(iii)  State  (or  place  outside  the  United  States)  in  which  such  em¬ 
ployee  has  his  principal  place  of  abode,  and 
“(iv)  such  other  information  as  the  Secretary  may  require. 

“(B)  Change  of  status. — If,  on  any  day,  there  is  a  change  in  any  item 
of  information  required  to  be  certified  under  subparagraph  (A)  on  the  with¬ 
holding  exemption  certificate  then  in  effect  with  respect  to  an  employee 
such  employee  shall  within  10  days  thereafter  furnish  the  employer  with 
a  new  withholding  exemption  certificate  containing  the  information  de¬ 
scribed  in  subparagraph  (A).” 

(c)  Modification  of  Penalty  for  Failure  To  Make  Deposit  of  Taxes.— Section 
(relating  to  failure  to  make  deposit  of  taxes)  is  amended  by  adding  at  the  end 

the  following  new  subsection: 

(c)  Reductions  in  Deposits  By  Reason  of  Health-Related  Credits — No  pen¬ 
alty  shall  be  imposed  by  subsection  (a)  on  any  underpayment  attributable  to  the  de¬ 
positors  estimate  of  any  deemed  payment  under  subchapter  B  of  chapter  25  (relat¬ 
ing  to  health-related  employer  credits)  unless  there  is  no  reasonable  basis  for  such 
estimate. 

(d)  Clerical  Amendment.— The  table  of  chapters  for  subtitle  C  is  amended  by 
striking  the  item  relating  to  chapter  25  and  inserting  the  following: 

Chapter  25.  Health-related  employer  taxes  and  credits. 

“Chapter  26.  General  provisions  relating  to  employment  taxes.” 

(e)  Effective  Date.— 
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(1)  In  general. — Except  as  provided  in  paragraph  (2),  the  amendments  made 
by  this  section  shall  take  effect  on  January  1,  1998. 

(2)  Application  of  section  3451  to  larger  employers. — Section  3451  of  the 
Internal  Revenue  Code  of  1986  (as  added  by  this  section)  shall  take  effect  on 
January  1,  1996. 

SEC.  2202.  REPORTING  REQUIREMENTS. 

(a)  Employer  Share  of  Medicare  Part  C  Premium  Shown  on  W-2.— Sub¬ 
section  (a)  of  section  6051  (relating  to  receipts  for  employees)  is  amended  by  striking 

and”  at  the  end  of  paragraph  (8),  by  striking  the  period  at  the  end  of  paragraph 
(9)  and  inserting  a  comma,  and  by  inserting  after  paragraph  (9)  the  following  new 
paragraphs: 

“(10)  the  total  mandatory  employer  taxes  (as  defined  in  section  59B(e)(3)) 
with  respect  to  such  employee,  and 

“(11)  the  total  elective  employer  taxes  (as  defined  in  section  59B(e)(4))  with 
respect  to  such  employee.” 

(b)  Returns  Relating  to  Qualified  Health  Plans  and  Medicare  Part  A,  Di¬ 
rect  Premium  Payments  to  HHS,  and  Medicare  Part  C  Coverage  of  Employ¬ 
ees. — Subpart  B  of  part  III  of  subchapter  A  of  chapter  61  (relating  to  information 
concerning  transactions  with  others)  is  amended  by  adding  at  the  end  the  following 
new  sections: 

“SEC.  6050Q.  RETURNS  RELATING  TO  QUALIFIED  HEALTH  PLANS  AND  MEDICARE  PART  A. 

“(a)  Requirement  of  Reporting. — The  administrator  of  any  qualified  health  plan 
(as  defined  in  section  59B(d))  and  the  Secretary  of  Health  and  Human  Services  with 
respect  to  medicare  part  A  (as  defined  in  such  section)  shall  make  a  return  for  each 
calendar  year  setting  forth — 

“( 1)  the  name  and  TIN  of  each  individual  covered  under  such  plan  or  program 
at  any  time  during  such  taxable  year  as  a  primary  insured  or  as  the  spouse  of 
a  primary  insured, 

“(2)  the  name  and  TIN  (to  the  extent  available)  of  each  individual  covered 
under  such  plan  or  program  at  any  time  during  such  taxable  year  as  a  young 
dependent  (as  defined  in  section  59B(eX5))  of  a  primary  insured,  and 
a(3)  the  months  during  such  calendar  year  for  which  such  individuals  were 
so  covered. 

Such  return  shall  be  made  at  such  time  and  in  such  form  as  the  Secretary  may  by 
regulations  prescribe. 

“(b)  Statements  to  Primary  Insured  Individuals. — Every  administrator  (and 
the  Secretary  of  Health  and  Human  Services)  required  to  make  a  return  under  sub¬ 
section  (a)  shall  furnish  to  each  individual  whose  name  is  required  to  be  set  forth 
in  such  return  by  reason  of  being  a  primary  insured  a  written  statement  showing — 
“(1)  the  name  of  the  qualified  health  plan  (or  medicare  part  A)  and  the  ad¬ 
dress  of  its  administrator  (or  of  the  Secretary),  and 
“(2)  the  information  required  to  be  shown  on  the  return  with  respect  to  such 
primary  insured. 

The  written  statement  required  under  the  preceding  sentence  shall  be  furnished  to 
the  person  on  or  before  January  31  of  the  year  following  the  calendar  year  for  which 
the  return  under  subsection  (a)  was  required  to  be  made. 

“(c)  Statement  to  Spouse  or  Young  Dependents  of  Primary  Insured  on  Re¬ 
quest. — At  the  request  of  an  individual  who,  at  any  time  during  a  calendar  year, 
was  the  spouse  or  a  young  dependent  (as  defined  in  section  59B(e)(5))  of  a  primary 
insured  who  is  required  to  receive  a  statement  under  subsection  (b)  from  an  admin¬ 
istrator,  such  administrator  shall  furnish  to  such  individual  a  copy  of  such  state¬ 
ment  with  respect  to  such  insured  for  such  calendar  year. 

“SEC.  6050 R.  RETURNS  RELATING  TO  MEDICARE  PART  C  PREMIUM  PAYMENTS  TO  DEPART¬ 
MENT  OF  HEALTH  AND  HUMAN  SERVICES. 

“(a)  Requirement  of  Reporting. — The  Secretary  of  Health  and  Human  Services 
shall  make  a  return  for  each  calendar  year  setting  forth — 

“(1)  the  name  and  TIN  of  each  individual  from  whom  such  Secretary  received 
payments  during  such  year  under  section  2323(b)  of  the  Social  Security  Act  for 
coverage  under  medicare  part  C  (as  defined  in  section  3467),  and 
“(2)  the  amount  of  such  payments  during  such  year. 

Such  return  shall  be  made  at  such  time  and  in  such  form  as  the  Secretary  may  by 
regulations  prescribe. 

“(b)  Statements  to  Individuals. — The  Secretary  of  Health  and  Human  Services 
shall  furnish  to  each  individual  whose  name  is  required  to  be  set  forth  in  such  re¬ 
turn  a  written  statement  showing  the  aggregate  payments  described  in  subsection 
(a)  received  by  such  Secretary  from  such  individual.  The  written  statement  required 
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under  the  preceding  sentence  shall  be  furnished  to  the  person  on  or  before  January 
31  of  the  year  following  the  calendar  year  for  which  the  return  under  subsection 
(a)  was  required  to  be  made. 

“SEC.  6050S.  RETURNS  RELATING  TO  EMPLOYER  MEDICARE  PART  C  PREMIUM  PAYMENTS. 

“Every  employer  who  pays  tax  under  section  3455  (relating  to  employer  share  of 
medicare  part  C  premiums)  with  respect  to  the  employment  of  any  employee  during 
any  calendar  year  shall  make  a  return  for  such  year  setting  forth — 

“(1)  the  name  and  TIN  of  each  such  employee, 

“(2)  the  class  of  enrollment  on  which  such  tax  was  determined  with  respect 
to  each  such  employee  for  each  month  of  such  year, 

“(3)  the  name  and  TIN  of  the  spouse  of  such  employee, 

“(4)  the  name  and  TIN  (to  the  extent  available)  of  each  young  dependent  (as 
defined  in  section  59B(eX5))  of  such  employee. 

Such  return  shall  be  made  at  such  time  and  in  such  form  as  the  Secretary  may  by 
regulations  prescribe.” 

(c)  Monthly  Statements  to  Employees  To  Specify  Employer  Share  of  Medi¬ 
care  Part  C  Premium. — Section  6051  (relating  to  receipts  for  employees)  is  amend¬ 
ed  by  adding  at  the  end  the  following  new  subsection: 

(g)  Employer  Share  of  Medicare  Part  C  Premium. — Every  employer  required 
to  pay  a  tax  under  section  3455  with  respect  to  any  employee  for  any  month  shall 
furnish  to  each  such  employee  a  written  statement  showing  the  aggregate  amount 
of  such  tax  paid  by  such  employer  with  respect  to  such  employee  for  such  month. 
Such  statement  shall  be  furnished  with  the  employer’s  payment  of  wages  for  the 
payroll  period  which  includes  the  last  day  of  such  month  or  at  such  times  as  may 
be  specified  by  the  Secretary  by  regulations.” 

(d)  Uniform  Penalty  Provisions  Made  Applicable. — 

(1)  Subparagraph  (B)  of  section  6724(d)(1)  is  amended  by  inserting  after  the 
item  relating  to  clause  (viii)  the  following  new  items  (and  redesignating  the  fol¬ 
lowing  clauses  accordingly): 

“(ix)  section  6050Q(a)  (relating  to  returns  regarding  qualified  health 
plans  and  medicare  part  A), 

“(x)  section  6050R(a)  (relating  to  returns  relating  to  medicare  part  C 
premium  payments  to  Department  of  Health  and  Human  Services), 

(xi)  section  6050S  (relating  to  returns  relating  to  employer  medicare 
part  C  premium  payments),”. 

^ ^  3 sec^*on  6724(d)  is  amended  by  inserting  after  subpara¬ 

graph  (P)  the  following  new  subparagraph  (and  by  redesignating  the  following 
subparagraphs  accordingly): 

(Q)  subsection  (b)  or  (c)  of  section  6050Q  (relating  to  returns  regarding 
qualified  health  plans  and  medicare  part  A), 

“(R)  section  6050R(b)  (relating  to  returns  relating  to  medicare  part  C  pre- 
mium  payments  to  Department  of  Health  and  Human  Services),”. 

(e)  Disclosure  of  Information  By  Secretary. — 

(1)  Subsection  (1)  of  section  6103  is  amended  by  adding  at  the  end  the  follow¬ 
ing  new  paragraphs: 

(15)  Disclosure  of  return  information  to  carry  out  health  premium 

certificate  PROGRAM— The  Secretary  shall,  upon  written  request  from  the  Sec- 
retary  of  Health  and  Human  Services,  disclose  to  officers  and  employees  of  the 
Department  of  Health  and  Human  Services  return  information  for  purposes  of 
determining  or  verifying  whether  any  taxpayer  is  entitled  to  a  premium  certifi¬ 
cate  under  subpart  1  of  part  A  of  title  XXIII  of  the  Social  Security  Act  and  the 
amount  thereof.  Such  return  information  shall  be  limited  to _ 

“(A)  such  taxpayer’s  marital  status, 

“(B)  the  adjusted  gross  income  of  such  taxpayer, 

4n!  H?6  mterfst  Reived  by  such  taxpayer  which  is  exempt  from  tax,  and 

\D)  the  number  of  personal  exemptions  of  such  taxpayer. 

Return  information  disclosed  under  this  paragraph  may  be  used  by  such  officers 
and  employees  only  for  the  purposes  of,  and  to  the  extent  necessary  in  making 
such  determination  or  verification.  B 

(16)  Disclosure  of  return  information  relating  to  subsidies  to  states 
ADOPTING  STATE  BENEFIT  management  programs. — The  Secretary  Shall  3n 

rTCSt  fr°m  thr  Secretary  of  Health  and  Human  Services,  disclose  to 
officers  and  employees  of  the  Department  of  Health  and  Human  Services  return 
mfonnation  necessary  to  determine  or  verify  the  proper  amount  payable  under 
section  2324(c)(1)(C)  of  the  Social  Security  Act  to  a  State  which  has  a  State  ben¬ 
efit  management  program  approved  under  subtitle  B  of  title  IV  of  the  Health 
Security  Act.  Return  information  disclosed  under  this  paragraph  may  be  used 
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by  such  officers  and  employees  only  for  the  purposes  of,  and  to  the  extent  nec¬ 
essary  in,  making  such  determination  or  verification.” 

(2)  Paragraph  (4)  of  section  6103(p)  is  amended  by  striking  “or  (14)”  each 
place  it  appears  and  inserting  “(14),  (15),  or  (16)”. 

(0  Clerical  Amendment. — The  table  of  sections  for  subpart  B  of  part  III  of  sub¬ 
chapter  A  of  chapter  61  is  amended  by  adding  at  the  end  the  following  new  items: 

uSec.  6050Q.  Returns  relating  to  qualified  health  plans  and  medicare  part  A. 

“Sec.  6050R.  Returns  relating  to  medicare  part  C  premium  payments  to  Department  of 
Health  and  Human  Services. 

“Sec.  6050S.  Returns  relating  to  employer  medicare  part  C  premium  payments.” 

(g)  Effective  Date. — The  amendments  made  by  this  section  (other  than  sub¬ 
section  (e))  shall  apply  to  calendar  years  after  1997. 

SEC.  2203.  TRANSITIONAL  CONTINUATION  COVERAGE  REQUIREMENT  FOR  GROUP  HEALTH 
PLANS. 

Clause  (i)  of  section  4980B(f)(2)(B)  is  amended  by  adding  at  the  end  the  following 
new  sentence:  “In  the  case  of  an  individual  whose  period  of  coverage  under  this 
clause  would  (but  for  this  sentence)  end  after  the  date  of  the  enactment  of  the 
Health  Security  Act  and  before  January  1,  1998,  such  period  shall  in  no  event  ter¬ 
minate  by  reason  of  this  clause  before  January  1,  1998.” 

SEC.  2204.  TAXES  ON  EMPLOYERS  FAILING  TO  MEET  CERTAIN  OTHER  HEALTH  COVERAGE-RE¬ 
LATED  REQUIREMENTS. 

(a)  In  General. — Chapter  43  is  amended  by  adding  at  the  end  the  following  new 
section: 

“SEC.  4980C.  FAILURE  TO  SATISFY  CERTAIN  OTHER  HEALTH  COVERAGE-RELATED  REQUIRE¬ 
MENTS. 

“(a)  General  Rule. — There  is  hereby  imposed  a  tax  on  the  failure  of  any  em¬ 
ployer  to  meet  any  of  the  following  requirements  with  respect  to  any  individual  if 
the  employer  is  required  to  meet  such  requirements  with  respect  to  such  individual: 

“(1)  The  requirements  of  subsection  (e)  (relating  to  maintenance-of-effort  in 
providing  health  benefits  to  employees). 

“(2)  The  requirements  of  subsection  (f)  (relating  to  nondiscrimination  require¬ 
ments  in  providing  excess  health  benefits  to  full-time  employees). 

“(3)  The  requirements  of  subsection  (g)  (relating  to  maintenance-of-effort  re¬ 
quirements  with  respect  to  former  employees). 

“(b)  Amount  of  Tax. — 

“(1)  In  general. — The  amount  of  the  tax  imposed  by  subsection  (a)  on  any 
failure  with  respect  to  an  individual  shall  be  $100  for  each  day  in  the  non- 
compliance  period  with  respect  to  such  failure. 

“(2)  Noncompliance  period. — For  purposes  of  this  section,  the  term  ‘non- 
compliance  period’  means,  with  respect  to  any  failure,  the  period  comparable  to 
the  noncompliance  period  under  section  4980B  with  respect  to  failures  under 
such  section. 

“(3)  Minimum  tax  for  noncompliance  period  where  failure  discovered 
after  notice  of  examination. — A  rule  similar  to  the  rule  of  section 
4980B(b)(3)  shall  apply  for  purposes  of  this  subsection. 

“(c)  Limitations  on  Amount  of  Tax. — Rules  similar  to  the  rules  of  section 
4980B(c)  shall  apply  for  purposes  of  this  section. 

“(d)  Liability  for  Tax. — The  liability  for  the  tax  imposed  by  this  section  on  any 
failure  shall  be  determined  under  the  rules  of  section  4980B(e)  (other  than  para¬ 
graph  (2)(B)  thereof). 

“(e)  Maintenance-of-Effort  In  Providing  Health  Benefits  to  Employees.— 

“(1)  Employers  to  which  subsection  applies. — This  subsection  shall  apply 
to  any  employer  if  such  employer  (or  any  predecessor)  offered  as  of  January  1, 
1994,  health  benefits  to  any  employee. 

“(2)  Requirements. — An  employer  meets  the  requirements  of  this  subsection 
only  if  the  employer  offers,  throughout  the  5-year  period  beginning  on  the  date 
of  the  enactment  of  the  Health  Security  Act,  at  least  the  level  of  health  benefits 
offered  as  of  January  1,  1994,  to — 

“(A)  the  employees,  spouses,  and  dependents  to  whom  such  benefits  were 
offered  as  of  such  date,  and 

“(B)  similarly  situated  employees,  spouses,  and  dependents. 

“(3)  Collective  bargaining  agreements. — To  the  extent  health  benefits  are 
provided  pursuant  to  a  collective  bargaining  agreement  between  employee  rep¬ 
resentatives  and  1  or  more  employers  which  was  ratified  before  the  date  of  the 
enactment  of  the  Health  Security  Act,  the  5-year  period  referred  to  in  para¬ 
graph  (2)  shall  not  expire  before  the  date  on  which  such  agreement  terminates 
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(determined  without  regard  to  any  extension  thereof  on  or  after  the  date  of  the 
enactment  of  the  Health  Security  Act).  The  preceding  sentence  shall  cease  to 
apply  with  respect  to  any  such  agreement  on  the  effective  date  of  any  modifica¬ 
tion  of  such  agreement  on  or  after  June  29,  1994. 

“(4)  Effective  date. — The  requirements  of  this  subsection  shall  apply  to  ben- 
«  ^  xrS  °“ered  on  or  after  the  date  of  the  enactment  of  the  Health  Security  Act 
(f)  Nondiscrimination  Requirements  in  Providing  Additional  Health  Bene¬ 
fits  to  Full-Time  Employees. — 

“(1)  Employers  to  which  subsection  applies.— This  subsection  shall  apply 
to  any  employer  who  makes  an  additional  health  benefit  payment  on  behalf  of 
any  full-time  employee. 

^ ^REQUIREMENTS. — An  employer  meets  the  requirements  of  this  subsection 
only  if  all  full-time  employees  are  offered  the  same  amount  of  additional  health 
benefit  payments.  The  requirements  of  this  paragraph  shall  be  applied  sepa- 
ra£fo*\  aspect  to  employees  enrolled  in  different  classes  of  enrollment. 

u*  u  HARBOR  RULES  RELATING  TO  PREMIUM  PAYMENTS. — In  any  case  in 

which  an  additional  health  benefit  payment  is  an  additional  premium  payment 
for  a  qualified  health  plan  (as  defined  in  section  59B(dX2)),  the  employer  shall 
not  be  treated  as  failing  to  meet  the  requirements  of  this  subsection  if  such  pay¬ 
ment  meets  the  requirements  of  any  (or  any  combination)  of  the  following  sub- 
paragraphs: 

“(A)  Level  percentage  contribution  for  plan  selected.— The  addi- 
tlon.aJ.  payinent  amount  is  a  fixed  percentage  of  the  premium  under  each 
qualified  health  plan  offered.  Such  percentage  may  vary  based  on  class  of 
enrollment  (as  defined  in  section  3(b)  of  the  Health  Security  Act) 

(B)  Level  percentage  contribution  for  category  of  plan  —The  ad¬ 
ditional  payment  amount  is  a  fixed  percentage  of  the  premium  for  the  low¬ 
est  cost  plan  within  each  category  of  qualified  health  plans  offered  Such 
Percentage  may  vary  based  on  class  of  enrollment  (as  so  defined). 
jJ- •  Equalizing  dollar  amounts  of  required  contributions. — The 
additional  payment  amount  is  the  minimum  dollar  amount,  within  such  a 
class  of  enrollment,  that  is  required  to  assure  that  the  total  dollar  contribu- 
tmn  by  the  employer  (including  both  the  minimum  required  contribution 
and  the  additional  payment  amount)  for  all  employees  is  equal  to  the  great¬ 
er  of —  b 


“(i)  the  minimum  level  of  employer  contribution  required  for  a  man¬ 
aged  care  plan,  or 

..  “(ii)  the  minimum  level  of  employer  contribution  required  for  an  un- 
hmited-choice-of-provider  plan, 

without  regard  to  the  plan  selected.  Such  dollar  amount  may  vary  based 
on  class  of  enrollment.  J 

(D)  Level  dollar  amounts  of  additional  contributions. — The  pav- 
ment  is  a  fixed  equal  dollar  amount  per  full-time  employee,  without  regard 
to  the  plan  selected.  Such  premium  contribution  may  vary,  or  not  varv 
based  on  such  a  class  of  enrollment.  y' 

For  purposes  of  applying  this  paragraph,  the  term  ‘premium’  includes,  with  re¬ 
spect  to  a  high  deductible  medical  savings  plan,  a  contribution  to  a  medical  sav¬ 
ings  account. 

“(4)  Different  treatment  of  unlimited-choice-of-provider  plans  and 
MANAGED  CARE  plans.  If  any  additional  benefit  consists  of  a  reduct mn  L  tee 

ZtS^*e  ^fe  /f?U1ored  ™der  the  guaranteed  national  benefit  package 
described  in  title  XXI  of  the  Social  Security  Act —  ° 

ment }  andH  reducti°n  sha11  1x5  treated  as  an  additional  health  benefit  pay- 

“(B)  the  requirements  of  this  subsection  shall  be  met  only  if  any  dif¬ 
ference  in  such  reduction  between  unlimited-choice-of-provider  plans  and 
managed  care  plans  meets  such  terms  and  conditions  as  may  be  prescribed 
by  the  Secretary  by  regulations. 

(5)  Definitions. — For  purposes  of  this  subsection — 

(A)  Additional  health  benefit  payment.— The  term  ‘additional  health 
nrim ri /I means  any  payment  designed  to  be  used  exclusively  (or 
pnmanly)  towards  the  cost  of  health  insurance  coverage  and  does  not  in¬ 
clude  any  tax  imposed  by  chapter  25. 

(B)  Excess  health  benefit. — The  term  ‘excess  health  benefit’  has  the 
meaning  given  such  term  by  subsection  (e). 

TIT  ET^E-Theterm  ‘tell-time  employee’  means  any  fiill- 
time  employee  (as  defined  in  section  3467)  with  respect  to  whom  the  em¬ 
ployer  is  required  to  make  a  contribution  under  section  3466(d). 
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“(6)  Aggregation  RULES. — For  purposes  of  this  subsection — 

“(A)  all  employers  treated  as  a  single  employer  under  subsection  (a)  or 
(b)  of  section  52  shall  be  treated  as  a  single  employer,  and 
“(B)  all  employees  of  the  members  of  an  affiliated  service  group  (as  de¬ 
fined  in  section  414(m))  shall  be  treated  as  employed  by  a  single  employer. 
“(7)  Exception  for  collective  bargaining  agreement.— This  subsection 
shall  not  apply  with  respect  to  additional  health  benefits  provided  pursuant  to 
a  bona  fide  collective  bargaining  agreement  or  to  a  multiemployer  plan. 

“(8)  Effective  date.— 

“(A)  In  general. — This  subsection  shall  apply  to  benefits  provided — 

“(i)  by  a  large  employer  (as  defined  in  section  3451(d))  on  or  after 
January  1,  1996,  or 

“(ii)  by  another  employer  on  or  after  January  1,  1998. 

“(B)  Relationship  to  transitional  maintenance-of-effort  require¬ 
ments. — An  employer  shall  not  be  considered  to  have  failed  to  comply  with 
the  requirements  of  this  subsection  because  of  the  provision  of  additional 
health  benefit  payments  that  are  required  to  be  provided  pursuant  to  sub¬ 
section  (e). 

“(g)  Maintenance-of-Effort  Requirements  With  Respect  to  Former  Employ¬ 
ees. — 

“(1)  Employers  to  which  subsection  applies.— This  subsection  shall  apply 
to  any  employer  if  such  employer  (or  any  predecessor),  as  of  October  1,  1993, 
was  paying  any  portion  of  the  health  costs  for  a  qualified  retiree  or  a  qualified 
spouse  or  child. 

“(2)  Requirements.— 

“(A)  In  general. — An  employer  meets  the  requirements  of  this  subsection 
only  if — 

“(i)  each  individual  who  is  a  qualified  retiree  or  a  qualified  spouse  or 
child  is  offered  coverage  under  each  qualified  health  plan  of  such  em¬ 
ployer  that  is  offered  to  any  full-time  employee  of  the  employer,  and 
“(ii)  with  respect  to  such  individuals  who  elect  coverage  under  a 
qualified  health  plan  of  such  employer,  the  employer  contribution  for 
each  month  is  an  amount  equal  to  80  percent  of  the  cost  of  providing 
such  coverage. 

“(B)  Option  to  provide  employer  contribution  to  medicare  part  c. — 
For  periods  beginning  on  or  after  January  1,  1998,  an  employer  also  shall 
meet  the  requirements  of  this  subsection  if — 

“(i)  each  individual  who  is  a  qualified  retiree  or  a  qualified  spouse  or 
child  is  offered  coverage  under  medicare  part  C  (as  defined  in  section 
3467),  and 

“(ii)  the  employer  contribution  for  each  month  for  each  such  individ¬ 
ual  who  elects  coverage  (or  is  covered)  under  the  medicare  part  C  is  an 
amount  equal  to  the  employer’s  share  of  applicable  medicare  part  C 
premium  for  such  month  (as  determined  under  section  3455). 

“(3)  Qualified  retiree  defined. — For  purposes  of  this  subsection,  the  term 
‘qualified  retiree’  means  an  eligible  individual  who — 

“(A)  has  attained  age  55  but  not  age  65, 

“(B)  is  not  a  full-time  employee,  and 
“(C)  is  not  a  medicare  part  A  beneficiary. 

“(4)  Qualified  spouse  or  child  defined. — For  purposes  of  this  subsection, 
the  term  ‘qualified  spouse  or  child’  means,  in  relation  to  a  qualified  retiree,  an 
eligible  individual  with  respect  to  whom  the  requirements  in  one  of  the  follow¬ 
ing  subparagraphs  is  met: 

“(A)  The  individual  (i)  is  under  65  years  of  age  and  is  (and  has  been  for 
a  period  of  at  least  one  year)  married  to  a  qualified  retiree  or  (ii)  is  a  child 
of  the  qualified  retiree. 

“(B)  In  the  case  of  a  person  who  was  a  qualified  retiree  at  the  time  of 
the  person’s  death — 

“(i)  the  individual  was  (and  had  for  a  period  of  at  least  one  year  been) 
married  to  the  retiree  at  the  time  of  the  person’s  death, 

“(ii)  the  individual  is  under  65  years  of  age, 

“(iii)  the  individual  is  not  a  full-time  employee, 

“(iv)  the  individual  is  not  remarried,  and 

“(v)  the  deceased  spouse  would  still  be  a  qualified  retiree  if  such 
spouse  had  not  died. 

“(C)  The  individual  is  a  child  of  an  individual  described  in  subparagraph 

(B). 
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“(5)  EMPLOYER. — For  purposes  of  this  subsection,  the  term  ‘employer’  includes, 
with  respect  to  any  qualified  retiree  under  a  State  or  local  retirement  system 
(or  the  qualified  spouse  or  child  of  such  a  retiree),  such  system. 

“(6)  Effective  date. — This  subsection  shall  apply  to  coverage  for  periods  be¬ 
ginning  on  or  after  the  date  of  the  enactment  of  the  Health  Security  Act.” 

(b)  Clerical  Amendment. — The  table  of  sections  for  chapter  43  is  amended  by 
adding  at  the  end  the  following  new  item:  ' 

“Sec.  4980C.  Failure  to  satisfy  certain  other  health  coverage-related  requirements.” 

t 


TITLE  III— BENEFITS 


TABLE  OF  CONTENTS  OF  TITLE 


Sec.  3000.  References  in  title. 

Subtitle  A — Guaranteed  National  Benefit  Package 

Sec.  3001.  Establishment  of  package. 

Sec.  3002.  Study  on  coverage  of  emergency  dental  services. 

Subtitle  B — Coverage  of  Outpatient  Prescription  Drugs  and  Other  Changes  in  Medicare  Benefits 

Part  1 — Coverage  of  Outpatient  Prescription  Drugs 
Sec.  3101.  Coverage  of  outpatient  prescription  drugs. 

Sec.  3102.  Payment  rules  and  related  requirements  for  covered  outpatient  drugs. 

Sec.  3103.  Medicare  rebates  for  covered  outpatient  drugs. 

Sec.  3104.  Prescription  drug  payment  review  commission. 

Sec.  3105.  Coverage  of  home  infusion  drug  therapy  services. 

Part  2— Changes  in  Medicare  Benefits  to  Conform  to  Guaranteed  National  Benefit  Package 

Sec.  3111.  Imposition  of  cap  on  out-of-pocket  expenditures. 

Sec.  3112.  Repeal  of  limit  on  lifetime  reserve  days  of  inpatient  hospital  services. 

Sec.  3113.  Coverage  of  services  for  infants  and  children. 

Sec.  3114.  Expanding  coverage  of  preventive  benefits. 

Sec.  3115.  Coverage  of  pregnancy-related  services  and  family  planning. 

Sec.  3116.  Expanding  coverage  of  mental  health  and  substance  abuse  services. 

Sec.  3117.  Expanded  coverage  of  certain  chiropractic  services. 

Sec.  3118.  Managed  care  options. 

Sec.  3119.  Effective  date. 

SEC.  3000.  REFERENCES  IN  TITLE. 

(a)  Amendments  to  Social  Security  Act.— Except  as  otherwise  specifically  pro¬ 
vided,  whenever  in  this  title  an  amendment  is  expressed  in  terms  of  an  amendment 
to  or  repeal  of  a  section  or  other  provision,  the  reference  shall  be  considered  to  be 
made  to  that  section  or  other  provision  of  the  Social  Security  Act. 

(b)  References  to  OBRA.— In  this  title,  the  terms  “OBRA-1986”,  “OBRA-1987” 
“OBRA-1989”,  “OBRA- 1990”,  and  “OBRA- 1993”  refer  to  the  Omnibus  Budget  Rec¬ 
onciliation  Act  of  1986  (Public  Law  99-509),  the  Omnibus  Budget  Reconciliation  Act 
of  1987  (Public  Law  100-203),  the  Omnibus  Budget  Reconciliation  Act  of  1989  (Pub¬ 
lic  Law  101-239),  the  Omnibus  Budget  Reconciliation  Act  of  1990  (Public  Law  101- 
508),  and  the  Omnibus  Budget  Reconciliation  Act  of  1993  (Public  Law  103-66),  re¬ 
spectively. 


Subtitle  A— Guaranteed  National  Benefit  Package 

SEC.  3001.  ESTABLISHMENT  OF  PACKAGE. 

The  Social  Security  Act  is  amended  by  adding  at  the  end  the  following  new  title: 
‘TITLE  XXI— GUARANTEED  NATIONAL  BENEFIT  PACKAGE 
“Part  A— Benefits  Described 

“SEC.  2101.  COVERAGE  OF  EXPANDED  MEDICARE  BENEFITS. 

“(a)  In  General. — Except  as  otherwise  provided  in  section  2102,  section  2103  and 
part  B,  for  purposes  of  this  Act  and  the  Health  Security  Act,  the  guaranteed  na¬ 
tional  benefit  package  shall  consist  of  the  same  items  and  services  for  which  pay¬ 
ment  may  be  made  under  title  XVIII  (as  amended  by  the  Health  Security  Act)  to 
individuals  entitled  to  benefits  under  part  A,  and  enrolled  under  part  B,  of  title 
XVIII,  subject  to  the  same  exclusions  from  coverage  as  are  provided  under  section 
1862(a). 


29 


“(b)  Enhanced  Medicare  Benefits  Described.— In  addition  to  the  items  and 
services  covered  under  title  XVIII  as  of  the  date  of  the  enactment  of  this  title,  the 
guaranteed  national  benefit  package  shall  include  the  following  items  and  services 
for  which  coverage  is  provided  under  title  XVIII  as  a  result  of  the  amendments  to 
such  title  made  by  the  Health  Security  Act: 

“(1)  Outpatient  prescription  drugs  (as  added  by  section  3101  of  the  Health  Se¬ 
curity  Act). 

“(2)  Limitations  on  out-of-pocket  expenditures  (as  added  by  section  3111  of 
such  Act). 

“(3)  Unlimited  days  of  coverage  for  inpatient  hospital  services  (as  added  by 
section  3112  of  such  Act). 

“(4)  Newborn,  well-baby,  and  well-child  services  and  hearing  aids  (as  added 
by  section  3113  of  such  Act). 

“(5)  Expanded  coverage  of  screening  mammography  (provided  under  section 
3114(a)  of  such  Act)  and  screening  pap  smears  (provided  under  section  3114(b) 
of  such  Act). 

“(6)  Screening  fecal-occult  blood  tests,  screening  flexible  sigmoidoscopies,  and 
screening  colonoscopy  (as  added  by  section  3114(c)  of  such  Act). 

“(7)  Screening  for  sexually-transmitted  diseases  (as  added  by  section  3114(d) 
of  such  Act). 

“(8)  Pregnancy-related  services  and  family  planning  (as  added  by  section  3115 
of  such  Act). 

“(9)  Expanded  coverage  for  mental  health  and  substance  abuse  services  (as 
provided  under  section  3116  of  such  Act). 

“(10)  Expanded  coverage  for  certain  chiropractic  services  (as  provided  under 
section  3117  of  such  Act). 

“SEC.  2102.  COVERAGE  OF  ITEMS  AND  SERVICES  NOT  COVERED  UNDER  MEDICARE. 

“(a)  Services  Incident  to  Investigational  Treatments. — 

“(1)  In  general. — The  guaranteed  national  benefit  package  shall  include  cov¬ 
erage  of  any  item  or  service  provided  to  an  individual  incident  to  a  qualifying 
investigational  treatment  conducted  to  determine  the  medical  necessity  or  ap¬ 
propriateness  of  the  item  or  service  if  the  item  or  service  is  included  in  the 
guaranteed  national  benefit  package. 

“(2)  Qualifying  investigational  treatment  defined. — In  this  subsection,  a 
‘qualifying  investigational  treatment’  means  an  investigational  treatment  pro¬ 
vided  under  a  clinical  research  trial  approved  by  the  Secretary  or  a  qualified 
non-governmental  research  entity  (as  defined  in  guidelines  of  the  National  In¬ 
stitutes  of  Health,  including  guidelines  for  designated  cancer  support  grants  of 
the  National  Cancer  Institute),  or  a  peer-reviewed  and  approved  research  pro¬ 
gram  (as  defined  by  the  Secretary),  conducted  for  the  primary  purpose  of  deter¬ 
mining  whether  or  not  a  treatment  is  safe,  efficacious,  or  having  any  other  char¬ 
acteristic  of  a  treatment  which  must  be  demonstrated  in  order  for  the  treatment 
to  be  medically  necessary  or  appropriate. 

“(3)  Exclusions. — Nothing  in  this  subsection  may  be  construed  to  provide  for 
coverage  under  the  guaranteed  national  benefit  package  of  an  item  or  service 
of  a  class  or  type  for  which  the  Secretary  determines  that  payment  is  generally 
made  from  sources  other  than  qualified  health  plans,  including  the  investiga¬ 
tional  agent  or  device  itself  or  the  investigational  procedure,  any  non-health 
services  that  might  be  required  for  a  person  to  receive  the  qualifying  investiga¬ 
tional  treatment,  or  the  costs  of  managing  the  research. 

“(b)  Modification  of  Coverage  for  Screening  Services.— In  consultation  with 
appropriate  experts  in  the  area  of  preventive  medicine  (including  the  Advisory 
Council  on  Immunological  Practices  of  the  Centers  for  Disease  Control  and  Preven¬ 
tion),  the  Secretary  may  modify  the  coverage  of  immunizations  and  other  preventive 
services  otherwise  provided  under  the  guaranteed  national  benefit  package  under 
this  part  to  provide  for  coverage  of  additional  services  or  to  increase  the  frequency 
of  coverage,  but  only  if  any  such  modification  is  determined  to  be  clinically  appro¬ 
priate  and  to  not  result  in  any  increase  in  the  premium  imposed  under  the  health 
insurance  program  established  under  part  A  of  title  XXIII. 

“SEC.  2103.  MODIFICATION  OF  MENTAL  HEALTH  AND  SUBSTANCE  ABUSE  BENEFITS  UNDER 
APPROVED  MANAGED  MENTAL  HEALTH  PROGRAMS. 

“(a)  Substitution  of  Mental  Health  Benefits  Provided  Under  Program  for 
Benefits  Provided  Under  Guaranteed  National  Benefit  Package. — In  the  case 
of  an  individual  who  is  a  resident  of  a  State  operating  a  comprehensive  managed 
mental  health  program  approved  by  the  Secretary  under  section  4201  of  the  Health 
Security  Act  for  a  month,  the  individual  is  considered  to  have  waived  the  right  to 
benefits  for  mental  health  services  under  the  guaranteed  national  benefit  package 
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under  this  title  in  consideration  of  receipt  of  benefits  for  mental  health  services 
through  such  program. 

“(b)  Mental  Health  Services  Described.— In  this  section,  the  term  ‘mental 
health  services’  means  the  following  items  and  services: 

“(1)  Inpatient  psychiatric  services  (as  described  in  section  1812(a)(5). 

“(2)  Any  items  or  services  furnished  under  part  B  for  the  treatment  of  mental, 
psychoneurotic,  and  personality  disorders  of  an  individual  who  is  not  an  inpa¬ 
tient  of  a  hospital. 

“(3)  Intensive  community-based  mental  health  services  (as  described  in  sec¬ 
tion  186  l(fD). 

“(4)  Intensive  residential  services  (as  described  in  section  1861(qq). 


“Part  B — Cost-Sharing 


“SEC.  2111.  APPLICATION  OF  COST-SHARING  SCHEDULES. 


“(a)  In  General. — Benefits  provided  under  the  guaranteed  national  benefit  pack¬ 
age  shall  be  subject  to  one  of  the  following  cost-sharing  schedules  offered  by  a  quali¬ 
fied  health  plan  and  medicare  part  C: 

“(1)  The  standard  cost-sharing  schedule  described  in  section  2113. 

“(2)  The  managed  care  cost-sharing  schedule  described  in  section  2114. 

“(b)  Treatment  of  Deductibles. — 

“( 1)  Application  on  an  annual  basis. — The  deductibles  for  a  year  under  the 
schedules  referred  to  in  subsection  (a)  shall  be  applied  based  upon  expenses  in¬ 
curred  for  items  and  services  covered  under  the  guaranteed  national  benefit 
package  that  are  furnished  in  the  year. 

“(2)  Individual  and  family  general  deductibles. — 

“(A)  Individual. — Subject  to  subparagraphs  (B)  and  (C),  with  respect  to 
an  individual  enrolled  under  a  qualified  health  plan  or  medicare  part  C  (re¬ 
gardless  of  the  class  of  enrollment),  any  individual  general  deductible  in  the 
cost  sharing  schedule  offered  by  the  plan  represents  the  amount  of  count¬ 
able  expenses  (as  defined  in  subparagraph  (D))  that  the  individual  may  be 
required  to  incur  in  a  year  before  the  plan  incurs  liability  for  expenses  for 
items  and  services  covered  under  the  guaranteed  national  benefit  package 
that  are  furnished  to  the  individual. 

“(B)  Family.— Subject  to  subparagraph  (C),  in  the  case  of  an  individual 
enrolled  under  a  qualified  health  plan  or  medicare  part  C  other  than  under 
an  individual  class  of  enrollment  (as  defined  in  section  3(b)  of  the  Health 
Security  Act),  the  individual  general  deductible  under  subparagraph  (A) 
shall  not  apply  to  countable  expenses  incurred  by  any  member  of  the  indi¬ 
vidual’s  family  in  a  year  at  such  time  as  the  family  members  included  in 
such  enrollment  have  incurred,  in  the  aggregate,  countable  expenses  in  the 
amount  of  the  family  general  deductible  for  the  year. 

“(C)  Special  rule  for  high  deductible  plans.— In  the  case  of  an  indi¬ 
vidual  enrolled  under  a  qualified  health  plan  that  is  a  high  deductible  plan 
(as  defined  in  section  2204(5))  in  a  class  of  enrollment  other  than  an  indi¬ 
vidual  class  of  enrollment,  subparagraph  (A)  shall  not  apply  and  the  family 
general  deductible  represents  the  amount  of  countable  expenses  (as  defined 
in  subparagraph  (D))  that  the  members  of  family  may  be  required  to  incur 
in  the  aggregate  in  a  year  before  the  plan  incurs  liability  for  expenses  for 
items  and  services  covered  under  the  guaranteed  national  benefit  package 
that  are  furnished  to  such  members. 


(D)  Countable  expense. — In  this  paragraph,  the  term  ‘countable  ex¬ 
pense  means,  with  respect  to  an  individual  for  a  year,  an  expense  for  an 
item  or  service  covered  under  the  guaranteed  national  benefit  package  that 
is  subject  to  the  general  deductible  and  for  which,  but  for  such  deductible 
and  any  other  cost  sharing  under  this  part,  a  health  plan  is  liable  for  pay¬ 
ment.  The  amount  of  countable  expenses  for  an  individual  for  a  year  under 
this  paragraph  shall  not  exceed  the  individual  general  deductible  for  the 
year. 

“(c)  Treatment  of  Coinsurance  and  Copayments.— After  a  general  or  separate 
deductible  that  applies  to  an  item  or  service  covered  under  the  guaranteed  national 
benefit  package  has  been  satisfied  for  a  year,  coinsurance  and  copayments  are 
amounts  (expressed  as  a  percentage  of  an  amount  otherwise  payable  or  as  a  dollar 
amount,  respectively)  that  an  individual  may  be  required  to  pay  with  respect  to  the 
item  or  service.  H 


“(d)  Rounding  of  Amounts.— Any  amount  expressed  in  dollars  in  this  part  shall 
be  rounded  to  the  nearest  multiple  of  $1.  F 
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“SEC.  2112.  LIMITS  ON  OUT-OF-POCKET  EXPENDITURES. 

“(a)  Annual  Out-of-Pocket  Limit  on  Cost-Sharing  for  Services  Other  Than 
Outpatient  Prescription  Drugs. — The  total  amount  of  cost-sharing  incurred  in  a 
year  (beginning  with  2003)  with  respect  to  items  and  services  covered  under  the 
guaranteed  national  benefit  package  (other  than  outpatient  prescription  drugs)  may 
not  exceed  the  following: 

“(1)  In  the  case  of  an  individual  enrolled  under  a  qualified  health  plan  or 
medicare  part  C  under  an  individual  class  of  enrollment  (as  defined  in  section 
3(b)  of  the  Health  Security  Act) — 

“(A)  for  2003,  an  amount  equal  to  $5,500,  increased  by  the  average  an¬ 
nual  percentage  increase  in  the  per  capita  gross  domestic  product  (in  cur¬ 
rent  dollars,  as  published  by  the  Secretary  of  Commerce)  during  the  5-year 
period  ending  with  1998  and  by  the  national  medicare  growth  factors  estab¬ 
lished  for  each  of  the  years  1999  through  2003  under  section  8201(c)  of  the 
Health  Security  Act;  and 

“(B)  for  each  succeeding  year,  the  amount  determined  under  this  para¬ 
graph  for  the  previous  year,  increased  by  the  national  medicare  growth  fac¬ 
tor  established  for  the  year  under  section  8201(c)  of  the  Health  Security 
Act. 

“(2)  In  the  case  of  an  individual  enrolled  under  a  qualified  health  plan  or 
medicare  part  C  under  any  other  class  of  enrollment — 

“(A)  for  2003,  an  amount  equal  to  $11,000,  increased  by  the  average  an¬ 
nual  percentage  increase  in  the  per  capita  gross  domestic  product  (in  cur¬ 
rent  dollars,  as  published  by  the  Secretary  of  Commerce)  during  the  5-year 
period  ending  with  1998  and  by  the  national  medicare  growth  factors  estab¬ 
lished  for  each  of  the  years  1999  through  2003  under  section  8201(c)  of  the 
Health  Security  Act;  and 

“(B)  for  each  succeeding  year,  the  amount  determined  under  this  para¬ 
graph  for  the  previous  year,  increased  by  the  national  medicare  growth  fac¬ 
tor  established  for  the  year  under  section  8201(c)  of  the  Health  Security 
Act. 

“(b)  Separate  Out-of-Pocket  Limit  on  Cost-Sharing  for  Outpatient  Pre¬ 
scription  Drugs. — The  amount  of  cost-sharing  incurred  in  a  year  with  respect  to 
outpatient  prescription  drugs  may  not  exceed— 

“(1)  for  1996,  $1,000,  increased  by  the  average  annual  percentage  increase  in 
private  sector  per  capita  outpatient  prescription  drug  expenditures  (as  deter¬ 
mined  by  the  Secretary)  during  the  5-year  period  ending  with  the  second  pre¬ 
vious  year; 

“(2)  for  1997,  the  amount  applicable  under  this  paragraph  for  1996,  increased 
by  the  average  annual  percentage  increase  in  private  sector  per  capita  out¬ 
patient  prescription  drug  expenditures  (as  determined  by  the  Secretary)  during 
the  5-year  period  ending  with  the  second  previous  year;  and 

“(3)  for  1998  and  each  succeeding  year,  the  amount  applicable  under  this 
paragraph  for  the  previous  year,  increased  by  the  percentage  increase  computed 
under  section  8206(b)  for  the  year. 

“SEC.  2113.  STANDARD  COST-SHARING  SCHEDULE  DESCRIBED. 

“(a)  Deductible. — 

“(1)  In  GENERAL. — Except  as  provided  in  paragraphs  (3)  and  (4),  with  respect 
to  expenses  incurred  for  items  and  services  in  the  comprehensive  benefit  pack¬ 
age  during  a  year  (other  than  expenses  incurred  for  items  and  services  de¬ 
scribed  in  paragraph  (2)),  the  standard  cost-sharing  schedule  offered  by  a  quali¬ 
fied  health  plan  and  medicare  part  C  shall  have — 

“(A)  for  1996— 

“(i)  an  annual  individual  general  deductible  of  $500,  increased  by  the 
average  annual  percentage  increase  in  the  per  capita  gross  domestic 
product  (in  current  dollars,  as  published  by  the  Secretary  of  Commerce) 
during  the  5-year  period  ending  with  the  second  previous  year,  and 
“(ii)  an  annual  family  general  deductible  of  $750,  increased  by  such 
average  annual  percentage  increase; 

“(B)  for  1997,  the  annual  individual  general  deductible  and  the  annual 
family  general  deductible  applicable  for  1996,  increased  by  the  average  an¬ 
nual  percentage  increase  in  the  per  capita  gross  domestic  product  (in  cur¬ 
rent  dollars,  as  published  by  the  Secretary  of  Commerce)  during  the  5-year 
period  ending  with  the  second  previous  year;  and 

“(C)  for  1998  and  each  succeeding  year,  the  annual  individual  general  de¬ 
ductible  and  the  annual  family  general  deductible  applicable  for  the  pre- 
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vious  year,  increased  by  the  national  medicare  growth  factor  established  for 
the  year  under  section  8201(c)  of  the  Health  Security  Act. 

“(2)  Separate  deductible  for  covered  outpatient  drugs.— With  respect  to 
expenses  incurred  for  covered  outpatient  drugs  in  a  year,  the  standard  cost¬ 
sharing  schedule  offered  by  a  qualified  health  plan  and  medicare  part  C  shall 
have — 

“(A)  for  1996,  an  annual  general  deductible  of  $500,  increased  by  the  av¬ 
erage  annual  percentage  increase  in  private  sector  per  capita  outpatient 
prescription  drug  expenditures  (as  determined  by  the  Secretary)  during  the 
5-year  period  ending  with  the  second  previous  year; 

“(B)  for  1997,  the  amount  applicable  under  this  paragraph  for  1996,  in¬ 
creased  by  the  average  annual  percentage  increase  in  private  sector  per 
capita  outpatient  prescription  drug  expenditures  (as  determined  by  the  Sec¬ 
retary)  during  the  5-year  period  ending  with  the  second  previous  year;  and 
“(C)  for  1998  and  each  succeeding  year,  the  amount  applicable  under  this 
paragraph  for  the  previous  year,  increased  by  percentage  increase  computed 
under  section  8206(b)  of  the  Health  Security  Act  for  the  year. 

“(3)  Waiver  of  deductible  for  certain  services.— No  deductible  shall  be 
applied  under  the  standard  cost-sharing  schedule  offered  by  a  qualified  health 
plan  or  medicare  part  C  with  respect  to  expenses  incurred — 

“(A)  for  newborn  and  well-baby  services  (described  in  section  1861(oo)(l); 
“(B)  for  well-child  services  (described  in  section  1861(pp)(l);  or 
“(C)  for  pregnancy-related  services  consisting  of  prenatal  services  (de¬ 
scribed  in  section  1861(s)(20)). 

“(4)  Special  rules  for  high  deductible  plan.— In  the  case  of  a  high  deduct¬ 
ible  plan  (as  defined  in  section  2204(5)) — 

“(A)  the  reference  in  paragraph  (l)(A)(i)  to  ‘$500’  shall  be  considered  a 
reference  to  an  amount  established  by  the  carrier  offering  the  plan,  except 
that  such  amount  may  not  be  less  than  $1,500  and  may  not  exceed  *$2  500- 
and 

“(B)  the  reference  in  paragraph  (l)(A)(ii)  to  ‘$750’  shall  be  considered  a 
reference  to  an  amount  established  by  the  carrier  offering  the  plan,  except 
that  such  amount  may  not  be  less  than  $2,150  and  may  not  exceed  $3  750 
(b)  Application  of  Medicare  Coinsurance  Rates  and  Copayments.— 

“(1)  In  general. — Except  as  provided  in  paragraph  (2),  the  coinsurance  rates 
applicable  to  an  item  or  service  under  title  XVIII  shall  apply  under  the  stand- 
ard  cost-shanng  schedule  offered  by  a  qualified  health  plan  and  medicare  part 
C  with  respect  to  the  same  item  or  service  covered  under  the  guaranteed  na¬ 
tional  benefit  package. 

“(2)  Waiver  of  coinsurance  and  copayments  for  certain  services _ The 

following  waivers  of  coinsurance  and  copayments  shall  apply  under  the  stand¬ 
ard  cost-sharing  schedule  offered  by  a  qualified  health  plan  and  medicare  part 

v! 


(A)  Inpatient  services. — Inpatient  hospital  services  (as  defined  in  sec¬ 
tion  1861(b))  and  intensive  residential  services  (as  defined  in  section 
186 l(qq))  shall  not  be  subject  to  the  coinsurance  otherwise  applicable  under 
the  second  sentence  of  section  1813(a)(1). 

“(B)  Post-hospital  extended  care  services.— With  respect  to  post-hos- 
phal  extended  care  services  (as  defined  in  section  1861(i))  furnished  in  a 
skilled  nursing  facility  (as  defined  in  section  1861(j)>— 

(i)  such  services  shall  not  be  subject  to  the  coinsurance  otherwise  ap¬ 
plicable  under  section  1813(a)(3);  and  P 

“(ii)  such  services  may  be  furnished  to  an  individual  notwithstanding 
that  the  services  are  not  furnished  during  a  spell  of  illness  (as  de¬ 
scribed  in  section  1861(a)). 

.  '  E\  NHE^L,TH  SE^VICES  ~”Hoine  health  services  (as  described  in  sec¬ 

tion  186  l(m))  shall  not  be  subject  to  the  copayment  otherwise  applicable 
1813(a)(5)  (in  the  case  of  services  described  under  part  A  of 
°[  section  1833(a)(2)(G)  (in  the  case  of  services  described  under 
part  B  of  such  title). 


“SEC.  2114.  MANAGED  CARE  COST-SHARING  SCHEDULE. 

“(a)  In  General  —Items  and  services  covered  under  the  guaranteed  national  ben¬ 
efit  package  provided  through  a  provider  network  (as  defined  in  section  2204(10)) 
of  a  qualified  health  plan  or  medicare  part  C— 

(1)  are  not  subject  to  a  deductible  or  to  payment  of  any  coinsurance  (except 
as  may  be  provided  in  subsection  (b)),  and  ^ 

“(2)  are  subject  to  the  applicable  copayment  described  in  this  section. 
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“(b)  Copayments  Imposed  in  1996.— 

“(1)  In  general. — The  copayment  applicable  under  this  section  with  respect 
to  items  and  services  provided  during  1996  shall  be  equal  to  the  following 
amounts,  adjusted  in  accordance  with  paragraph  (2): 

“(A)  In  the  case  of  physician  visits  and  other  health  professional  visits, 
$15. 

“(B)  In  the  case  of  emergency  room  services  (or  any  other  emergency  serv¬ 
ices)  for  non-emergency  treatment,  $30. 

“(C)  In  the  case  of  hospital  outpatient  and  other  ambulatory  medical  and 
surgical  services,  $15. 

“(D)  In  the  case  of  a  covered  outpatient  drug — 

“(i)  which  is  a  generic  product  or  which  is  not  a  generic  product  if 
an  equivalent  generic  product  is  not  available,  the  lesser  of  $10  or  an 
amount  equal  to  a  coinsurance  of  20  percent;  or 
“(ii)  which  is  not  a  generic  product  if  an  equivalent  generic  product 
is  available,  the  greater  of  $10  or  an  amount  equal  to  a  coinsurance  of 
20  percent. 

“(E)  In  the  case  of  pregnancy-related  services  and  family  planning  serv¬ 
ices  (other  than  prenatal  visits),  $15. 

“(F)  In  the  case  of  intensive  community  mental  illness  and  substance 
abuse  services,  $30. 

“(G)  In  the  case  of  outpatient  mental  health  and  substance  abuse  services 
(other  than  psychotherapy)  $15  per  visit. 

“(H)  In  the  case  of  outpatient  mental  health  and  substance  abuse  services 
consisting  of  psychotherapy,  $25  per  visit. 

“(2)  Indexing  of  amounts  provided. — The  amounts  described  in  paragraph 
(1)  shall  be  increased  by  the  average  annual  percentage  increase  in  the  per  cap¬ 
ita  gross  domestic  product  (in  current  dollars,  as  published  by  the  Secretary  of 
Commerce)  during  the  5-year  period  ending  with  1994. 

“(c)  Copayments  Imposed  in  Subsequent  Years.— The  copayment  applicable 
under  this  section  with  respect  to  items  and  services  provided — 

“(1)  in  1997  is  equal  to  the  amount  applicable  under  this  section  for  1996,  in¬ 
creased  by  the  average  annual  percentage  increase  in  the  per  capita  gross  do¬ 
mestic  product  (in  current  dollars,  as  published  by  the  Secretary  of  Commerce) 
during  the  5-year  period  ending  with  the  second  previous  year;  and 
“(2)  in  1998  and  each  succeeding  year  is  equal  to  the  amount  applicable  under 
this  section  for  the  previous  year,  increased  by  percentage  increase  computed 
under  section  8206(b)  of  the  Health  Security  Act  for  the  year. 

“(d)  Cost-Sharing  Schedule  for  Out-of-Network  Services  Under  Managed 
Care  Plans. — Items  and  services  covered  under  the  guaranteed  national  benefit 
package  provided  under  a  managed  care  plan  other  than  through  the  plan’s  provider 
network  (as  defined  in  section  2204(10))  pursuant  to  section  2219(d)  shall  be  subject 
to  cost-sharing  in  accordance  with  a  schedule  established  by  the  Secretary  in  con¬ 
sultation  with  the  National  Association  of  Insurance  Commissioners. 

“Part  C — Miscellaneous  Provisions 

“SEC.  2121.  QUALIFIED  HEALTH  PLAN  AND  MEDICARE  PART  C  DEFINED. 

“In  this  title,  the  terms  ‘qualified  health  plan’  and  ‘medicare  part  C’  have  the 
meaning  given  such  terms  in  section  2  of  the  Health  Security  Act. 

“SEC.  2122.  RELATION  BETWEEN  PACKAGE  AND  CERTAIN  STATE  LAWS. 

“(a)  Permitting  States  to  Require  Benefits  Under  Qualified  Health  Plans 
to  be  Furnished  by  Certain  Providers.— Nothing  in  this  title  may  be  construed 
to  prohibit  a  State  from  requiring  that  an  item  or  service  covered  under  the  guaran¬ 
teed  national  benefit  package  be  furnished  to  an  individual  enrolled  in  a  qualified 
health  plan  by  any  particular  class  or  type  of  provider  who  is  legally  authorized  to 
provide  such  item  or  service  under  the  law  of  the  State  (or  under  a  State  regulatory 
mechanism  provided  by  State  law)  in  which  the  item  or  service  is  provided. 

“(b)  Requiring  Health  Plans  to  Offer  Benefits  in  Excess  of  National  Pack¬ 
age. — No  State  may  require  a  qualified  health  plan  to  offer  any  item  or  service  not 
included  in  the  guaranteed  national  benefit  package. 

“(c)  Coverage  of  Services  not  Furnished  by  Medicare  Providers.— 

“(1)  In  GENERAL.— Nothing  in  this  part  shall  be  construed  to  prohibit  coverage 
of  an  item  or  service  otherwise  described  in  section  2101  under  the  guaranteed 
national  benefit  package  furnished  to  an  individual  under  a  qualified  health 
plan  solely  on  the  ground  that  the  individual  or  entity  providing  the  item  or 
service  is  not  an  eligible  medicare  provider,  but  only  if  the  individual  or  entity 


34 


is  legally  authorized  to  provide  such  item  or  service  under  the  law  of  the  State 
(or  under  a  State  regulatory  mechanism  provided  by  State  law)  in  which  the 
item  or  service  is  provided. 

“(2)  Eligible  medicare  provider  defined.— In  paragraph  (1),  an  ‘eligible 
medicare  provider’  is  an  individual  or  entity  providing  an  item  or  service  for 
which  payment  mav  be  made  under  title  XVIII  who  is  participating  in  such  title 
or  otherwise  eligible  to  receive  payment  for  providing  such  an  item  or  service 
under  such  title. 

“SEC.  2123.  PROVISION  OF  ITEMS  OR  SERVICES  CONTRARY  TO  RELIGIOUS  BELIEF  OR  MORAL 
CONVICTION. 

A  health  professional  or  a  health  facility  may  not  be  required  to  provide  an  item 
orservice  in  the  guaranteed  national  benefit  package  if  the  professional  or  facility 
objects  to  doing  so  on  the  basis  of  a  religious  belief  or  moral  conviction. 

“SEC.  2124.  REFERENCES  TO  MEDICARE. 

“Any  reference  to  title  XVIII  or  any  provision  of  title  XVIII  in  this  title  shall  be 
deemed  to  be  a  reference  to  such  title  or  such  provision  as  amended  by  the  Health 
Security  Act  except  that  for  any  year  prior  to  1998  for  which  this  title  is  in  effect 
any  such  reference  shall  be  deemed  to  be  a  reference  to  such  title  or  provision  as 
in  effect  on  January  1,  1998.  F 

“SEC.  2125.  EXCLUSION  OF  PAYMENT  OF  COST-SHARING  FOR  CERTAIN  LOW-INCOME  INDIVID- 
UALS. 

i  “Jh®  £uara?teed  national  benefit  package  established  under  this  title  shall  not  in- 
clude  the  waiver  of  medicare  cost-sharing  for  certain  low-income  individuals  pro¬ 
vided  under  section  1894.  y 

“SEC.  2126.  ESTABLISHMENT  OF  COMMISSIONS. 

(a)  Advisory  Commission  on  Mental  Health  and  Substance  Abuse  Serv- 

ICES. — 

“(1)  Establishment  of  commission. — 

“(A)  In  general.— The  Director  of  the  Office  of  Technology  Assessment 
(hereafter  in  this  section  referred  to  as  the  ‘Director’  and  the  ^Office’,  respec- 

SSg,  S£all,r0V1adeof0ur  .thG  nPPointment  of  an  Advisoiy  Commission  on 
Mental  Health  and  Substance  Abuse  Services  (hereafter  in  this  subsection 
referred  to  as  the  Commission  )  to  be  composed  of  individuals  appointed  by 
the  Director  without  regard  to  the  provisions  of  title  5,  United  States  Code 
governing  appointments  in  the  competitive  service 

(B) i  Number;  timing  of  appointment.-TIic  Commission  shall  consist  of 
,lb  ln^vlduals-  Members  of  the  Commission  shall  first  be  appointed  not 
Ja*f!'  of3?  1  ye3r  after.tb®  datf  of  the  enactment  of  this  subsection  for  a 
term  of  3  years,  except  that  the  Director  may  provide  initially  for  such 
as  wnU  insure  that  (on  a  continuing  basis)  the  terms  of  no 
more  than  4  members  expire  in  any  one  year. 

Composition— The  membership  of  the  Commission  shall  include 
t0t  b,eJlmit?d  ^  physicians,  other  health  professionals,  individ 
knowledge  of  and  experience  in  the  delivery  of  mental  health  and 
“/^owooanCe  abuse  servlces>  and  representatives  of  consumers. 
lo«4ngI£SSTUD,ED  BV  COMMISS,ON  — The  Commission  shall  examine  the  fol- 

in"the  .  SgJSS  Si  S£f5?£S E.TESKGSS 

ffiStognsuchese^ce?S  UndeF  WlUCh  ^  Pr0ViderS  reCeive  payment  for 

L a i\tL  The,meanf  available  to  appropriately  manage  the  delivery  of  mental 
health  and  substance  abuse  services  and  coordinate  the  delivery  of  such 
services  with  the  delivery  of  other  health  services,  and  to  achieve^parity  in 
the  scope  of  mental  health  and  substance  abuse  services  covered  under  the 

natl0nal  b?nefd;  Package  under  this  title  with  the  scope  of  other 
health  services  covered  under  the  package. 

.  „„(£?  Tbe  varjations  in  the  utilization  of  and  costs  associated  with  mental 

■"*- among  difrere"'  *****  SS5S 

(D)  The  incidence  and  prevalence  of  severe  mental  illness  and  substance 

fbe  adults  and  juveniles  and  the  relation  between 

the  me"ta*  health  and  substance  abuse  treatment  provided  to  these  individ- 
Ua  tbe,  enJtb  of.tlme  these  individuals  are  incarcerated. 

and  slfctanc? "abuse"  pr0viders  of  mental 
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“(F)  The  standards  used  to  measure  the  quality  of  mental  health  and  sub¬ 
stance  abuse  services  and  to  review  the  utilization  of  such  services. 

“(G)  Such  other  issues  relating  to  mental  health  and  substance  abuse 
services  in  the  United  States  as  the  Commission  considers  appropriate. 

“(3)  Submission  of  annual  report. — Not  later  than  January  1,  1998  (and 
not  later  than  January  1  of  the  first  4  years  thereafter),  the  Commission  shall 
submit  to  Congress  a  report — 

“(A)  describing  the  issues  examined  by  the  Commission  under  paragraph 
(2 )( during  the  preceding  year; 

“(B)  evaluating  the  effectiveness  of  the  guaranteed  national  benefit  pack¬ 
age  under  this  title  in  assuring  adequate  coverage  for  mental  health  and 
substance  abuse  services; 

“(C)  analyzing  the  progress  made  in  achieving  parity  in  the  delivery  of 
mental  health  and  substance  abuse  services  and  the  delivery  of  other 
health  services  for  individuals  in  the  United  States; 

“(D)  evaluating  State  comprehensive  managed  mental  health  programs 
operated  during  the  preceding  year  under  section  4201  of  the  Health  Secu¬ 
rity  Act; 

“(E)  analyzing  trends  in  the  delivery  of  mental  health  and  substance 
abuse  services  and  the  costs  associated  with  the  delivery  of  such  services; 
and 

“(F)  analyzing  whether  any  distinctions  in  limitations  on  coverage  and  de¬ 
terminations  of  payment  amounts  between  mental  health  and  substance 
abuse  services  and  other  services  in  the  guaranteed  national  benefit  pack¬ 
age  under  title  XXI  should  be  maintained,  modified,  or  eliminated. 

“(4)  Applicability  of  other  administrative  provisions. — The  following  pro¬ 
visions  of  section  1886(e)(6)  shall  apply  to  the  Commission  in  the  same  manner 
as  such  provisions  apply  to  the  Prospective  Payment  Assessment  Commission: 

“(A)  Subparagraph  (C)  (relating  to  staffing  and  administration  generally). 

“(B)  Subparagraph  (D)  (relating  to  compensation  of  members). 

“(C)  Subparagraph  (F)  (relating  to  access  to  information). 

“(D)  Subparagraph  (G)  (relating  to  use  of  funds). 

“(E)  Subparagraph  (H)  (relating  to  periodic  GAO  audits). 

“(F)  Subparagraph  (J)  (relating  to  requests  for  appropriations). 

“(5)  Termination. — The  Commission  shall  terminate  30  days  after  submitting 
the  final  report  required  under  paragraph  (3). 

“(b)  National  Health  Advisory  Commission. — 

“(1)  Establishment  of  commission. — 

“(A)  In  general. — The  Director  of  the  Office  of  Technology  Assessment 
(hereafter  in  this  section  referred  to  as  the  ‘Director’  and  the  'Office’,  respec¬ 
tively)  shall  provide  for  the  appointment  of  a  National  Health  Advisory 
Commission  (hereafter  in  this  subsection  referred  to  as  the  ‘Commission’). 

“(B)  Composition. — The  Commission  shall  consist  of  the  following  indi¬ 
viduals: 

“(i)  The  Chair  and  Vice-Chair  of  the  Prospective  Payment  Assess¬ 
ment  Commission. 

“(ii)  The  Chair  and  Vice-Chair  of  the  Physician  Payment  Review 
Commission. 

“(iii)  The  Chair  and  Vice-Chair  of  the  Prescription  Drug  Payment  Re¬ 
view  Commission. 

“(iv)  The  Chair  and  Vice-Chair  of  the  Advisory  Commission  on  Men¬ 
tal  Health  and  Substance  Abuse  Services. 

“(v)  3  other  individuals  appointed  by  the  Director  (without  regard  to 
the  provisions  of  title  5,  United  States  Code,  governing  appointments 
in  the  competitive  service)  with  expertise  in  health  economics,  health 
insurance,  benefits,  and  provider  reimbursement. 

“(C)  Timing  of  appointment. — Members  of  the  Commission  shall  first  be 
appointed  not  later  than  15  months  after  the  date  of  the  enactment  of  this 
subsection  for  a  term  of  3  years,  except  that  the  Director  may  provide  ini¬ 
tially  for  such  shorter  terms  as  will  insure  that  (on  a  continuing  basis)  the 
terms  of  no  more  than  4  members  expire  in  any  one  year. 

“(2)  Duties. — Based  on  detailed  information  provided  by  the  Commissions  re¬ 
ferred  to  in  paragraph  (1),  the  Commission  shall  monitor  the  impact  of  the 
Health  Security  Act  on  individuals,  employers,  and  governments. 

“(3)  Annual  REPORTS. — Not  later  than  January  1,  1998,  and  each  January  1 
thereafter,  the  Commission  shall  submit  to  Congress  a  report  on  the  impact  of 
the  Health  Security  Act  on  individuals,  employers,  and  governments,  and  shall 
include  in  the  report  recommendations  for  changes  in  such  Act,  including  (but 
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not  limited  to)  changes  in  the  guaranteed  national  benefit  package  described  in 
this  title. 

“(4)  Applicability  of  other  administrative  provisions— The  following  pro¬ 
visions  of  section  1886(eX6)  shall  apply  to  the  Commission  in  the  same  manner 
as  such  provisions  apply  to  the  Prospective  Payment  Assessment  Commission: 

“(A)  Subparagraph  (C)  (relating  to  staffing  and  administration  generally). 

“(B)  Subparagraph  (D)  (relating  to  compensation  of  members). 

“(C)  Subparagraph  (F)  (relating  to  access  to  information). 

“(D)  Subparagraph  (G)  (relating  to  use  of  funds).  I 

“(E)  Subparagraph  (H)  (relating  to  periodic  GAO  audits). 

“(F)  Subparagraph  (J)  (relating  to  requests  for  appropriations).”. 

SEC.  3002.  STUDY  ON  COVERAGE  OF  EMERGENCY  DENTAL  SERVICES. 

(a)  Study. — The  Secretary  of  Health  and  Human  Services  shall  conduct  a  study 
of  whether  coverage  for  emergency  dental  services  should  be  included  in  the  guaran¬ 
teed  national  benefit  package  established  under  part  A  of  title  XXI  of  the  Social  Se¬ 
curity  Act  (as  added  by  section  3001). 

(b)  Report. — Not  later  than  1  year  after  the  date  of  the  enactment  of  this  Act, 
the  Secretary  shall  submit  to  Congress  a  report  on  the  study  conducted  under  sub¬ 
section  (a),  and  shall  include  in  the  report  such  recommendations  as  the  Secretary 
considers  appropriate  regarding  the  conditions  under  which  emergency  dental  serv¬ 
ices  should  be  covered  and  the  methodology  under  which  payment  may  be  made  for 
such  services. 


Subtitle  B — Coverage  of  Outpatient  Prescription 
Drugs  and  Other  Changes  in  Medicare  Benefits 

PART  1— COVERAGE  OF  OUTPATIENT  PRESCRIPTION 

DRUGS 

SEC.  3101.  COVERAGE  OF  OUTPATIENT  PRESCRIPTION  DRUGS. 

(a)  Covered  Outpatient  Drugs  as  Medical  and  Other  Health  Services.— 
Section  1861(s)(2XJ)  (42  U.S.C.  1395x(s)(2)(Jj)  is  amended  to  read  as  follows: 

“(J)  covered  outpatient  drugs;”. 

(b)  Definition  of  Covered  Outpatient  Drug.— Section  1861(t)  (42  U  S  C 
1395x(t))  is  amended — 

(1)  in  the  heading,  by  adding  at  the  end  the  following:  Covered  Outpatient 
Drugs  ; 

(2)  in  paragraph  (1) — 

(A)  by  striking  paragraph  (2)”  and  inserting  “the  succeeding  paragraphs 
of  this  subsection”,  and 

(B)  by  striking  the  period  at  the  end  and  inserting  “,  but  only  if  used  for 
a  medically  accepted  indication  (as  described  in  paragraph  (4))  ”•  and 

(3)  by  striking  paragraph  (2)  and  inserting  the  following: 

“(2)  Except  as  otherwise  provided  in  paragraph  (3),  the  term  ‘covered  outpatient 
drug'  means  any  of  the  following  products  used  for  a  medically  accepted  indication 
(as  described  in  paragraph  (4)): 

“(A)  A  drug  which  may  be  dispensed  only  upon  prescription  and — 

(i)  which  is  approved  for  safety  and  effectiveness  as  a  prescription  drug 
under  section  505  or  507  of  the  Federal  Food,  Drug,  and  Cosmetic  Act  or 
which  is  approved  under  section  505(j)  of  such  Act; 

“(uXI)  which  was  commercially  used  or  sold  in  the  United  States  before 
the  date  of  the  enactment  of  the  Drug  Amendments  of  1962  or  which  is 
identical,  simfiar  or  related  (within  the  meaning  of  section  310.6(b)(1)  of 
title  21  of  the  Code  of  Federal  Regulations)  to  such  a  drug,  and  (II)  which 
has  not  been  the  subject  of  a  final  determination  by  the  Secretary  that  it 
is  a  new  drug  (within  the  meaning  of  section  201(p)  of  the  Federal  Food 

t i ^!gQnTdQnoT?etlC q /}  ?rcan  aLctiAon  brouSht  W  the  Secretary  under  sec¬ 
tion  301,  302(a),  or  304(a)  of  such  Act  to  enforce  section  502(f)  or  505(a)  of 
such  Act;  or 

‘‘SSjW  w,hVch  iSudeuClibeo  in  section  107(c>(3)  of  the  Drug  Amendments 
•  J.^62  and  for  which  the  Secretary  has  determined  there  is  a  compelling 
justification  for  its  medical  need,  or  is  identical,  similar,  or  related  (within 
the  meaning  of  section  310.6(b)(1)  of  title  21  of  the  Code  of  Federal  Regula¬ 
tions)  to  such  a  drug  and  (II)  for  which  the  Secretary  has  not  issued  a  no¬ 
tice  of  an  opportunity  for  a  hearing  under  section  505(e)  of  the  Federal 
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Food,  Drug,  and  Cosmetic  Act  on  a  proposed  order  of  the  Secretary  to  with¬ 
draw  approval  of  an  application  for  such  drug  under  such  section  because 
the  Secretary  has  determined  that  the  drug  is  less  than  effective  for  all  con¬ 
ditions  of  use  prescribed,  recommended,  or  suggested  in  its  labeling. 

“(B)  A  biological  product  which — 

“(i)  may  only  be  dispensed  upon  prescription, 

“(ii)  is  licensed  under  section  351  of  the  Public  Health  Service  Act,  and 
“(iii)  is  produced  at  an  establishment  licensed  under  such  section  to 
produce  such  product. 

“(C)  Insulin  certified  under  section  506  of  the  Federal  Food,  Drug,  and  Cos¬ 
metic  Act. 

“(  D)  Enteral  nutrients  (but  only  if  provided  as  a  covered  home  infusion  drug). 
“(E)  Medically-necessary  foods  for  persons  with  Phenylketonuria  (PKU)  and 
other  inborn  errors  of  metabolism,  in  accordance  with  guidelines  developed  by 
the  Secretary. 

“(3)  The  term  ^covered  outpatient  drug1  does  not  include  any  product — 

“(A)  which  is  administered  through  infusion  in  a  setting  described  in  para¬ 
graph  (5)(A)(ii)  unless  the  product  is  a  covered  home  infusion  drug  (as  defined 
in  paragraph  (5)); 

‘(B)  when  furnished  as  part  of,  or  as  incident  to,  any  other  item  or  service 
for  which  payment  may  be  made  under  this  title  (other  than  physicians’  services 
or  services  which  would  be  physicians’  services  if  furnished  by  a  physician);  or 
“(C)  which  is  listed  under  paragraph  (2)  of  section  1927(d)  (other  than  sub- 
paragraph  (B),  (I),  or  (J)  of  such  subparagraph)  as  a  drug  which  may  be  ex¬ 
cluded  from  coverage  under  a  State  plan  under  title  XIX  and  which  the  Sec¬ 
retary  elects  to  exclude  from  coverage  under  part  B. 

“(4)  For  purposes  of  paragraph  (2),  the  term  ‘medically  accepted  indication’,  with 
respect  to  the  use  of  an  outpatient  drug,  includes  any  use  which  has  been  approved 
by  the  Food  and  Drug  Administration  for  the  drug,  and  includes  another  use  of  the 
drug  if — 

“(A)  the  drug  has  been  approved  by  the  Food  and  Drug  Administration;  and 
“(B)(i)  such  use  is  supported  by  one  or  more  citations  which  are  included  (or 
approved  for  inclusion)  in  one  or  more  of  the  following  compendia:  the  American 
Hospital  Formulary  Service-Drug  Information,  the  American  Medical  Associa¬ 
tion  Drug  Evaluations,  the  United  States  Pharmacopoeia-Drug  Information,  and 
other  authoritative  compendia  as  identified  by  the  Secretary,  unless  the  Sec¬ 
retary  has  determined  tnat  the  use  is  not  medically  appropriate  or  the  use  is 
identified  as  not  indicated  in  one  or  more  such  compendia,  or 
“(ii)  the  carrier  involved  determines,  based  upon  guidance  provided  by  the 
Secretary  to  carriers  for  determining  accepted  uses  of  drugs,  that  such  use  is 
medically  accepted  based  on  supportive  clinical  evidence  in  peer  reviewed  medi¬ 
cal  literature  appearing  in  publications  which  have  been  identified  for  purposes 
of  this  clause  by  the  Secretary. 

The  Secretary  may  revise  the  list  of  compendia  in  subparagraph  (B)(i)  designated 
as  appropriate  for  identifying  medically  accepted  indications  for  drugs. 

“(5)(A)  For  purposes  of  paragraph  (3),  the  term  ‘covered  home  infusion  drug’ 
means  a  covered  outpatient  drug  dispensed  to  an  individual  that— 

“(i)  is  administered  intravenously,  subcutaneously,  or  epidurally,  using  an  ac¬ 
cess  device  that  is  inserted  into  the  body  and  an  infusion  device  to  control  the 
rate  of  flow  of  the  drug  (or  through  other  means  of  administration  determined 
by  the  Secretary); 

“(ii)  is  administered — 

“(I)  in  the  individual’s  home, 

“(II)  an  institution  used  as  the  individual’s  home,  but  only  if  the  drug  is 
administered  during  an  inpatient  day  for  which  payment  is  not  made  to  the 
institution  under  part  A  for  inpatient  or  extended  care  services  furnished 
to  the  individual,  or 

“(III)  in  a  facility  other  than  the  individual’s  home  if  the  administration 
of  the  drug  at  the  facility  is  determined  by  the  Secretary  to  be  cost-effective 
(in  accordance  with  such  criteria  as  the  Secretary  may  establish);  and 
“(iii)  with  respect  to  a  drug  furnished  in  a  home  setting — 

“(I)  is  an  antibiotic  drug  and  the  Secretary  has  not  determined,  for  the 
specific  drug  or  the  indication  to  which  the  drug  is  applied,  that  the  drug 
cannot  generally  be  administered  safely  and  effectively  in  such  a  setting, 
or 

“(II)  is  not  an  antibiotic  drug  and  the  Secretary  has  determined,  for  the 
specific  drug  or  the  indication  to  which  the  drug  is  applied,  that  the  drug 
can  generally  be  administered  safely  and  effectively  in  such  a  setting. 
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“(B)  Not  later  than  January  1,  1998,  (and  periodically  thereafter),  the  Secretary 
shall  publish  a  list  of  the  drugs,  and  indications  for  such  drugs,  that  are  covered 
home  infusion  drugs,  with  respect  to  which  home  infusion  drug  therapy  may  be  pro¬ 
vided  under  this  title.”. 

(c)  Conforming  Amendments  Repealing  Separate  Coverage  of  Certain 
Drugs  and  Products. — (1)  Effective  January  1,  J998,  section  1861(s)(2)  (42  U.S.C. 
1395x(s)(2))  is  amended — 

(A)  in  subparagraph  (A),  by  striking  “(including  drugs”  and  all  that  follows 

through  “self-administered)”;  * 

(B)  by  striking  subparagraphs  (G)  and  (I); 

(C)  by  adding  “and”  at  the  end  of  subparagraph  (M);  and 

(D)  by  striking  subparagraphs  (O),  (P),  and  (Q). 

(2)  Effective  January  1,  1998,  section  1861  (42  U.S.C.  1395x)  is  amended  by  strik¬ 
ing  the  subsection  (jj)  added  by  section  4156(a)(2)  of  OBRA-1990. 

(3)  Effective  January  1,  1998,  section  1881(b)  (42  U.S.C.  1395rr(b))  is  amended— 

(A)  in  the  first  sentence  of  paragraph  ( 1)— 

(i)  by  striking  “,  (B)”  and  inserting  “,  and  (B)”,  and 

(ii)  by  striking  “,  and  (C)”  and  all  that  follows  and  inserting  a  period; 

(B)  in  paragraph  (11) — 

(i)  by  striking  “(11)(A)”  and  inserting  “(11)”,  and 

(ii)  by  striking  subparagraphs  (B)  and  (C). 

SEC.  3102.  PAYMENT  RULES  AND  RELATED  REQUIREMENTS  FOR  COVERED  OUTPATIENT 
DRUGS. 

(a)  In  General. — Section  1834  (42  U.S.C.  1395m)  is  amended  by  inserting  after 
subsection  (c)  the  following  new  subsection: 

“(d)  Payment  for  and  Certain  Requirements  Concerning  Covered  Out¬ 
patient  Drugs. — 

“(1)  Deductible. — 

“(A)  In  general. — Payment  shall  be  made  under  paragraph  (2)  only  for 
expenses  incurred  by  an  individual  for  a  covered  outpatient  drug  during  a 
calendar  year  after  the  individual  has  incurred  expenses  in  the  year  for 
such  drugs  (during  a  period  in  which  the  individual  is  entitled  to  benefits 
under  this  part)  equal  to  the  deductible  amount  for  that  year. 

“(B)  Deductible  amount.— 

“(i)  For  purposes  of  subparagraph  (A),  the  deductible  amount  is — 

“(I)  for  1998,  an  amount  equal  to  $500,  increased  by  the  average 
annual  percentage  increase  in  private  sector  per  capita  outpatient 
prescription  drug  expenditures  (as  determined  by  the  Secretary) 
during  the  5-year  period  ending  with  the  second  previous  year  and 
the  percentage  increase  computed  under  section  8206(b)  of  the 
Health  Security  Act  for  1998;  and 
“(II)  for  any  succeeding  year,  the  amount  applicable  under  this 
subparagraph  for  the  previous  year,  increased  by  the  percentage 
increase  computed  under  section  8206(b)  of  the  Health  Security  Act 
for  that  succeeding  year. 

“(ii)  The  Secretary  shall  promulgate  the  deductible  amount  for  1998 
and  each  succeeding  year  not  later  than  October  1  of  the  previous  year 
(2)  Payment  amount. — 

“(A)  In  GENERAL.— Subject  to  the  deductible  established  under  paragraph 
(1),  the  amount  payable  under  this  part  for  a  covered  outpatient  drug  fur¬ 
nished  to  an  individual  during  a  calendar  year  shall  be  equal  to — 

“(i)  80  percent  of  the  payment  basis  described  in  paragraph  (3),  in  the 
case  of  an  individual  who  has  not  incurred  expenses  for  covered  out¬ 
patient  drugs  during  the  year  (including  the  deductible  imposed  under 
paragraph  (1))  in  excess  of  the  out-of-pocket  limit  for  the  year  under 
subparagraph  (B);  and 

“(ii)  100  percent  of  the  payment  basis  described  in  paragraph  (3)  in 
the  case  of  any  other  individual. 

“(B)  Out-of-pocket  limit  described.— 

“(i)  For  purposes  of  subparagraph  (A),  the  out-of-pocket  limit  for  a 
year  is  equal  to — 

(I)  for  1998,  $1000,  increased  by  the  average  annual  percentage 
increase  in  private  sector  per  capita  outpatient  prescription  drug 
expenditures  (as  determined  by  the  Secretary)  during  the  5-year 
period  ending  with  the  second  previous  year  and  by  the  percentage 
increase  computed  under  section  8206(b)  of  the  Health  Security  Act 
for  1998;  and  J 
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“(II)  for  any  succeeding  year,  the  amount  applicable  under  this 
subparagraph  for  the  previous  year,  increased  by  the  percentage 
increase  computed  under  section  8206(b)  of  the  Health  Security  Act 
for  that  succeeding  year. 

“(ii)  The  Secretary  shall  promulgate  the  out-of-pocket  limit  for  1998 
u  and  each  succeeding  year  not  later  than  October  1  of  the  previous  year. 
‘(3)  Payment  basis.— For  purposes  of  paragraph  (2),  the  payment  basis  is  the 
lesser  of — 

“(A)  the  actual  charge  for  a  covered  outpatient  drug,  or 

“(B)  the  applicable  payment  limit  established  under  paragraph  (4) 

“(4)  Payment  limits. — 

“(A)  Payment  limit  for  single  source  drugs  and  multiple  source 
DRUGS  WITH  RESTRICTIVE  prescriptions.— In  the  case  of  a  covered  out¬ 
patient  drug  that  is  a  multiple  source  drug  which  has  a  restrictive  prescrip¬ 
tion,  or  that  is  single  source  drug,  the  payment  limit  for  a  payment  calcula¬ 
tion  period  is  equal  to  the  amount  of  the  administrative  allowance  (estab¬ 
lished  under  paragraph  (5))  plus  the  product  of  the  number  of  dosage  units 
dispensed  and  the  per  unit  estimated  acquisition  cost  for  the  drug  product 
(determined  under  subparagraph  (C))  for  the  period. 

“(B)  Payment  limit  for  multiple  source  drugs  without  restrictive 
prescriptions. — In  the  case  of  a  drug  that  is  a  multiple  source  drug  which 
does  not  have  a  restrictive  prescription,  the  payment  limit  for  a  payment 
calculation  period  is  equal  to  the  amount  of  the  administrative  allowance 
(established  under  paragraph  (5))  plus  the  product  of  the  number  of  dosage 
units  dispensed  and  the  unweighted  median  of  the  unit  estimated  acquisi¬ 
tion  cost  (determined  under  subparagraph  (C))  for  the  drug  products  for  the 
period. 

“(C)  Determination  of  unit  price. — 

“(i)  Initial  payment  calculation  period.— Subject  to  clause  (ii),  the 
Secretary  shall  determine,  for  the  dispensing  of  a  covered  outpatient 
drug  product  in  the  payment  calculation  period  beginning  January  1, 
1998,  the  estimated  acquisition  cost  for  the  drug  product,  based  upon — 
“(I)  in  the  case  of  a  single  source  drug  or  multiple  source  drug 
with  a  restrictive  prescription,  based  upon  information  from  the  pe¬ 
riod  beginning  in  1994  updated  (in  a  compound  manner)  by  the 
percentage  change  in  the  consumer  price  index  for  all  urban  con¬ 
sumers  (U.S.  city  average)  for  the  4  12-month  periods  ending  with 
June  1997;  or 

“(II)  in  the  case  of  a  multiple  source  drug  without  a  restrictive 
prescription,  based  upon  information  from  the  most  recent  year  for 
which  data  is  available. 

“(ii)  Limitation. — With  respect  to  any  covered  outpatient  drug  prod¬ 
uct,  the  estimated  acquisition  cost  in  the  payment  calculation  period 
described  in  clause  (i)  may  not  exceed  93  percent  of  the  published  aver¬ 
age  wholesale  price  for  the  drug,  as  determined  one  month  prior  to  the 
beginning  of  the  payment  calculation  period. 

“(iii)  Subsequent  periods. — The  estimated  acquisition  cost  for  a  cov¬ 
ered  outpatient  drug  product  applicable  under  this  subparagraph  for 
the  dispensing  of  a  drug  product  in  a  payment  calculation  period  begin¬ 
ning  in  January  of  each  year  (beginning  with  1999)  shall  be  equal  to 
the  estimated  acquisition  cost  for  the  product  determined  under  this 
subparagraph  for  the  period  ending  in  January  of  the  previous  year,  in¬ 
creased  by  the  uniform  percentage  increase  determined  under  section 
8206(a)  for  the  class  of  services  that  includes  prescription  drugs  for  the 
year  involved.  Notwithstanding  the  previous  sentence,  with  respect  to 
any  covered  outpatient  drug  product,  such  cost  may  not  exceed  93  per¬ 
cent  of  the  published  average  wholesale  price  for  the  drug,  as  deter¬ 
mined  one  month  prior  to  the  beginning  of  the  payment  calculation  pe¬ 
riod. 

“(iv)  Compliance  with  request  for  information. — If  a  wholesaler 
or  direct  seller  of  a  covered  outpatient  drug  refuses,  after  being  re¬ 
quested  by  the  Secretary,  to  provide  price  information  requested  to 
carry  out  clauses  (i),  (ii),  or  (iii),  or  deliberately  provides  information 
that  is  false,  the  Secretary  may  impose  a  civil  money  penalty  of  not  to 
exceed  $10,000  for  each  such  refusal  or  provision  of  false  information. 
The  provisions  of  section  1128A  (other  than  subsections  (a)  and  (b)) 
shall  apply  to  civil  money  penalties  under  the  previous  sentence  in  the 
same  manner  as  they  apply  to  a  penalty  or  proceeding  under  section 


40 


1128A(a).  Information  gathered  pursuant  to  clause  (i),  (ii),  or  (iii)  shall 
not  be  disclosed  except  as  the  Secretary  determines  to  be  necessary  to 
carry  out  the  purposes  of  this  part  and  to  permit  the  Comptroller  Gen¬ 
eral  and  the  Director  of  the  Congressional  Budget  Office  to  review  the 
information  provided. 

“(D)  Updates  to  payment  limits. — Notwithstanding  any  other  provision 
of  this  paragraph,  the  payment  limit  detertnined  under  this  paragraph  with 
respect  to  a  payment  calculation  period  may  not  exceed  the  payment  limit 
for  the  preceding  year,  increased  by  the  percentage  increase  computed 
under  section  8206(b)  of  the  Health  Security  Act. 

“(5)  Administrative  allowance  for  purposes  of  payment  limit. — 

“(A)  In  general. — Except  as  provided  in  subparagraphs  (B)  and  (C),  the 
administrative  allowance  established  under  this  paragraph  is — 

“(i)  for  1998,  an  amount  equal  to  $5,  adjusted  by  the  percentage 
change  in  the  consumer  price  index  for  all  urban  consumers  (U.S.  city 
average)  for  the  2  12-month  periods  ending  with  June  1997;  and 
“(ii)  for  each  succeeding  year,  the  amount  for  the  previous  year,  ad¬ 
justed  by  the  percentage  change  in  the  consumer  price  index  for  all 
urban  consumers  (U.S.  city  average)  for  the  12-month  period  ending 
with  June  of  that  previous  year. 

“(B)  Reduction  for  mail  order  pharmacies.— The  Secretary  may,  after 
consulting  with  representatives  of  pharmacists,  individuals  enrolled  under 
this  part,  and  of  private  insurers,  reduce  the  administrative  allowances  es¬ 
tablished  under  subparagraph  (A)  for  any  covered  outpatient  drug  dis¬ 
pensed  by  a  mail  order  pharmacy,  based  on  differences  between  such  phar¬ 
macies  and  other  pharmacies  with  respect  to  operating  costs  and  other 
economies. 


“(C)  No  DISPENSING  FEE  FOR  certain  DRUGS  and  PRODUCTS.— No  admin¬ 
istrative  allowance  may  be  provided  under  this  paragraph  with  respect  to 
any  of  the  following  covered  outpatient  drugs: 

“(i)  Erythropoietin  provided  to  dialysis  patients. 

“(ii)  Drugs  and  biologicals  provided  as  an  incident  to  a  physician’s 
service  or  to  a  service  which  would  be  a  physician’s  service  if  furnished 
by  a  physician. 

“(iii)  Covered  home  infusion  drugs. 

“(6)  Assuring  appropriate  prescribing  and  dispensing  practices.— 

“(A)  In  general. — The  Secretary  shall  develop  a  program  to — 

“(i)  provide  on-line  prospective  review  of  prescriptions  on  a  24-hour 
basis  (in  accordance  with  subparagraph  (B))  and  retrospective  review  of 
claims; 


“(ii)  establish  standards  for  counseling  individuals  to  whom  covered 
outpatient  drugs  are  prescribed;  and 

“(iii)  identify  (and  to  educate  physicians,  patients,  and  pharmacists 
concerning) — 

(I)  instances  or  patterns  of  unnecessary  or  inappropriate  pre¬ 
senting  or  dispensing  practices  for  covered  outpatient  drugs, 

(II)  instances  or  patterns  of  substandard  care  with  respect  to 
such  drugs, 

“(III)  potential  adverse  reactions,  and 
“(IV)  appropriate  use  of  generic  products. 

(B)  Prospective  review  — 

“(i)  In  general.— The  program  under  this  paragraph  shall  provide 
tor  on-line  prospective  review  of  each  covered  outpatient  drug  pre¬ 
scribed  for  a  patient  before  the  prescription  is  filled  or  the  drug  is  fur¬ 
nished,  including  screening  for  potential  drug  therapy  problems  due  to 
therapeutic  duplication,  drug-to-drug  interactions,  and  incorrect  drug 
dosage  or  duration  of  drug  treatment.  » 

“(ii)  Discussion  of  appropriate  USE.— In  conducting  prospective  re¬ 
view  under  this  subparagraph,  any  individual  or  entity  that  dispenses 
a  covered  outpatient  drug  shall  offer  to  discuss  with  the  patient  to 
whom  the  drug  is  furnished  or  the  patient’s  caregiver  (in  person  if  prac¬ 
ticable,  or  through  access  to  a  toll-free  telephone  service)  information 
regarding  the  appropnate  use  of  the  drug,  potential  interactions  be¬ 
tween  the  drug  and  other  drugs  dispensed  to  the  individual,  and  such 
other  matters  as  the  Secretary  may  require. 

Secreta^Than-Alj  DUTIES—In  carrying  out  this  subparagraph,  the 
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“(I)  develop  public  domain  software  which  could  be  used  by  car¬ 
riers  and  pharmacies  to  provide  the  on-line  prospective  review;  and 
“(II)  study  the  feasibility  and  desirability  of  requiring  patient  di¬ 
agnosis  codes  on  prescriptions  and  the  feasibility  of  expanding  the 
prospective  review  program  to  include  the  identification  of  drug- 
disease  contraindications,  interactions  with  over-the-counter  drugs, 
and  drug-allergy  interactions. 

“(C)  Prior  authorization.— 

“(i)  Development  of  list  of  misused  drugs.— The  Secretary  shall 
develop  (and  periodically)  update  a  list  of  covered  outpatient  drugs 
which  the  Secretary  has  determined,  based  on  data  collected,  may  be 
subject  to  misuse  or  inappropriate  use.  The  Secretary  shall  provide  a 
means  for  manufacturers  to  appeal  an  initial  decision  to  include  a  drug 
on  the  list. 

“(ii)  Prior  authorization  for  DRUGS  on  list.— The  Secretary  shall 
establish  a  process  under  which  (subject  to  clause  (iii))  the  Secretary 
may  require  advance  approval  for  any  covered  outpatient  drug  included 
on  the  list  developed  under  clause  (i). 

“(iii)  Restrictions  on  denial  of  approval.— The  Secretary  mav  not 
deny  the  approval  of  a  drug  under  the  process  established  under  clause 
(ii)  before  its  dispensing  unless  the  process — 

“(I)  provides  responses  by  telephone  or  other  telecommunication 
device  within  24  hours  of  a  request  for  prior  authorization;  and 
“(II)  provides  for  the  dispensing  of  at  least  a  72-hour  supply  of 
a  covered  outpatient  prescription  drug  in  emergency  situations. 

“(iv)  Study  of  expansion  to  other  drugs.— The  Secretary  shall 
study  the  feasibility  and  desirability  of  requiring  advance  approval 
under  this  subparagraph  of  the  dispensing  of  a  covered  outpatient  drug 
in  cases  where  a  more  cost-effective  therapeutically  equivalent  drug  is 
available. 

“(D)  Drug  USE  review. — As  part  of  the  program  established  under  sub- 
paragraph  (A),  the  Secretary  shall  provide  for  a  drug  use  review  program 
to  provide  for  the  ongoing  periodic  examination  of  claims  data  and  other 
records  on  covered  outpatient  drugs  furnished  to  patients  under  this  title 
in  order  to  identify  patterns  of  fraud,  abuse,  gross  overuse,  or  inappropriate 
or  medically  unnecessary  care  among  physicians,  pharmacists,  and  pa¬ 
tients. 

“(E)  Requirements  relating  to  controlled  substances  and  illegal 
USES. — The  Secretary  shall  require  an  entity  furnishing  covered  outpatient 
drugs  under  this  part  to  report  electronically  to  the  appropriate  State  agen¬ 
cy  on  any  covered  outpatient  drugs  dispensed  to  individuals  enrolled  under 
this  part  that  are  controlled  substances  under  schedules  II  through  V  of  the 
Controlled  Substance  Act,  and  on  the  illegal  use  or  diversion  of  any  such 
drugs  furnished  by  the  entity. 

“(F)  Reports  on  deaths  and  injuries  resulting  from  use  of  drugs. — 
“(i)  In  GENERAL. — The  Secretary  shall  require  individuals  and  entities 
furnishing  items  and  services  for  which  payment  may  be  made  under 
this  title  to  report  electronically  to  the  Secretary  on  any  incidents  with¬ 
in  the  knowledge  of  the  individual  or  entity  of  death  or  serious  injury 
(including  initial  or  prolonged  hospitalization,  impairment,  damage  or 
disruption  in  the  patient’s  body  function,  congenital  anomaly,  or  life- 
threatening  outcome)  resulting  from  the  prescribing,  dispensing,  or  ad¬ 
ministration  of  a  covered  outpatient  drug  dispensed  to  an  individual 
enrolled  under  this  part. 

“(ii)  Privacy  protection. — The  Secretary  shall  establish  standards 
to  protect  from  public  disclosure  the  identity  of  individuals  or  institu¬ 
tions  that  report  information  under  this  subparagraph  and  the  identity 
of  any  individual  (whether  a  patient  or  an  individual  involved  in  the 
prescribing,  dispensing,  or  administration  of  the  drug)  who  is  the  sub¬ 
ject  of  such  information. 

“(G)  Exception  for  managed  care  programs. — The  Secretary  may 
waive  the  application  of  any  provision  of  this  paragraph  to  the  dispensing 
of  covered  outpatient  drugs  by  an  organization  described  in  section 
1833(a)(1)(A)  or  an  eligible  organization  with  an  agreement  in  effect  under 
section  1876  to  the  extent  the  Secretary  finds  that  the  organization  has  in 
effect  a  program  that  meets  the  objectives  of  such  provision. 

“(H)  Adoption  of  medicaid  programs. — To  the  extent  considered  appro¬ 
priate  by  the  Secretary,  the  program  developed  under  this  paragraph  with 
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respect  to  drugs  furnished  in  a  State  may  include  elements  applicable  to 
the  furnishing  of  covered  outpatient  drugs  under  the  State  medicaid  pro¬ 
gram  under  section  1927. 

“(7)  Administrative  improvements.— The  Secretary  shall  develop,  in  con¬ 
sultation  with  the  National  Council  of  Prescription  Drug  Programs  and  rep¬ 
resentatives  of  pharmacies  and  of  other  interested  persons,  a  standard  claims 
form  for  covered  outpatient  drugs  in  accordance  with  title  X  of  the  Health  Secu¬ 
rity  Act. 

“(8)  Billing  requirements. — 

“(A)  Mandatory  assignment. — (i)  Payment  under  this  part  for  a  covered 
outpatient  drug  may  only  be  made  on  an  assignment-related  basis. 

“(ii)  Except  for  deductible,  coinsurance,  or  copayment  amounts  applicable 
under  this  part,  no  person  may  bill  or  collect  any  amount  from  an  individ¬ 
ual  enrolled  under  this  part  or  other  person  for  a  covered  outpatient  drug 
for  which  payment  may  be  made  under  this  part,  and  no  such  individual 
or  person  is  liable  for  payment  of  any  amounts  billed  in  violation  of  this 
clause.  If  a  person  knowingly  and  willfully  bills  or  collects  an  amount  in 
violation  of  the  previous  sentence,  the  Secretary  may  apply  sanctions 
against  such  person  in  accordance  with  section  1842(j)(2).  Paragraph  (4)  of 
section  1842(j)  shall  apply  in  this  clause  in  the  same  manner  as  such  para¬ 
graph  applies  to  such  section. 

“(B)  USE  OF  ELECTRONIC  system.— The  Secretary  shall  establish,  by  not 
later  than  January  1,  1997,  a  point-of-sale  electronic  system  for  use  by  car¬ 
riers  and  pharmacies  in  the  submission  of  information  respecting  covered 
outpatient  drugs  dispensed  to  medicare  beneficiaries  under  this  part.  Such 
system  shall  be  consistent  with  the  standards  established  by  the  National 
Council  of  Prescription  Drug  Programs. 

“(9)  Requiring  pharmacy  supplier  numbers. — 

“(A)  In  general.— Payment  may  not  be  made  under  this  part  with  re¬ 
spect  to  a  covered  outpatient  drug  furnished  by  an  entity  unless  the  entity 
has  obtained  a  supplier  number  from  the  Secretary. 

“(B)  Standards  for  issuing  supplier  numbers.— The  Secretary  may  not 
issue  a  supplier  number  to  an  entity  for  purposes  of  subparagraph  (A)  un¬ 
less  the  entity  demonstrates  to  the  Secretary  that  it  will  maintain  patient 
records  (in  accordance  with  such  standards  as  the  Secretary  may  impose) 

,r,meet  the  other  applicable  requirements  of  this  subsection  and  section 
1848(g). 

“(10)  Definitions. — In  this  subsection: 

“(A)  Multiple  and  single  source  drugs.— The  terms  ‘multiple  source 
drug  and  single  source  drug’  have  the  meanings  of  those  terms  under  sec¬ 
tion  1927(k)(7),  except  that  the  reference  in  such  section  to  a  ‘covered  out¬ 
patient  drug1  shall  be  considered  a  reference  to  a  covered  outpatient  drug 
under  this  part. 

only^f— ESTRICTIVE  PRESCRIPTION  — A  druS  has  a  ‘restrictive  prescription’ 

“(i)  in  the  case  of  a  written  prescription,  the  prescription  for  the  drug 
indicates,  in  the  handwriting  of  the  physician  or  other  person  prescrib¬ 
ing  the  drug  and  with  an  appropriate  phrase  (such  as  ‘brand  medically 
necessary  )  recognized  by  the  Secretary,  that  a  particular  drug  product 
must  be  dispensed,  or 

“(ii)  in  the  case  of  a  prescription  issued  by  telephone — 

“(I)  the  physician  or  other  person  prescribing  the  drug  (through 
use  of  such  an  appropriate  phrase)  states  that  a  particular  drug 
product  must  be  dispensed,  and 

“(II)  the  physician  or  other  person  submits  to  the  pharmacy  in¬ 
volved,  within  30  days  after  the  date  of  the  telephone  prescription 
a  written  confirmation  which  is  in  the  handwriting  of  the  physician 
or  other  person  prescribing  the  drug  and  which  indicates  with  such 
appropriate  phrase  that  the  particular  drug  product  was  reauired 
to  have  been  dispensed.  ' 

(C)  Payment  calculation  period. — The  term  ‘payment  calculation  pe¬ 
riod  means  a  calendar  year.  .  y 

i  q(qs  R^Q  Phak“acies  to  Submit  Claims.— Section  1848(g)(4)  (42  U  S  C 
1395w-4(g)(4))  is  amended—  s  v“- 

( 1)  in  the  heading — 

(A)  by  striking  “Physician”,  and 

...  (BA.by  inserting  “by  physicians  and  suppliers”  after  “claims”- 

(2)  in  the  matter  in  subparagraph  (A)  preceding  clause  (i) _ 
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(A)  by  striking  “For  services  furnished  on  or  after  September  1,  1990, 
within  1  year”  and  inserting  “Within  1  year  (or  90  days  in  the  case  of  cov¬ 
ered  outpatient  drugs)”, 

(B)  by  striking  “a  service”  and  inserting  “an  item  or  service”,  and 

(C)  by  inserting  “or  of  providing  a  covered  outpatient  drug,”  after  “basis,”; 
and 

(3)  in  subparagraph  (A)(i),  by  inserting  “item  or”  before  “service”. 

(c)  Special  Rules  for  Carriers. — 

(1)  Use  of  regional  carriers.— Section  1842(b)(2)  (42  U.S.C.  1395u(b)(2))  is 
amended  by  adding  at  the  end  the  following: 

“(D)  With  respect  to  activities  related  to  covered  outpatient  drugs,  the  Secretary 
may  enter  into  contracts  with  carriers  under  this  section  to  perform  the  activities 
on  a  regional  basis.”. 

(2)  Additional  functions.— Section  1842(b)(3)  (42  U.S.C.  1395u(b)(3))  is 
amended — 

(A)  by  striking  “and”  at  the  end  of  subparagraph  (H); 

(B)  by  adding  “and”  at  the  end  of  subparagraph  (L); 

(C)  by  redesignating  subparagraph  (L)  as  subparagraph  (I);  and 

(D)  by  inserting  after  subparagraph  (I)  (as  so  redesignated)  the  following 
new  subparagraphs: 

“(J)  if  it  makes  determinations  or  payments  with  respect  to  covered  outpatient 
drugs,  will — 

“(i)  receive  information  transmitted  under  the  electronic  system  estab¬ 
lished  under  section  1834(d)(8)(B),  and 

“(ii)  respond  to  requests  by  pharmacies  (and  individuals  entitled  to  bene¬ 
fits  under  this  part)  as  to  whether  or  not  such  an  individual  has  met  the 
prescription  drug  deductible  established  under  section  1834(d)(1)(A)  for  a 
year;  and 

“(K)  will  enter  into  such  contracts  with  organizations  described  in  subsection 
(f)(3)  as  the  Secretary  determines  may  be  necessary  to  implement  and  operate 
(and  for  related  functions  with  respect  to)  the  electronic  system  established 
under  section  1834(d)(8)(B)  for  covered  outpatient  drugs  under  this  part;”. 

(3)  Payment  on  other  than  a  cost  basis.— Section  1842(c)(1)(A)  (42  U.S.C. 
1395u(c)(l)(A))  is  amended — 

(A)  by  inserting  “(i)”  after  “(c)(1)(A)”, 

(B)  in  the  first  sentence,  by  inserting  “,  except  as  otherwise  provided  in 
clause  (ii),”  after  “under  this  part,  and”,  and 

(C)  by  adding  at  the  end  the  following: 

“(ii)  To  the  extent  that  a  contract  under  this  section  provides  for  activities  related 
to  covered  outpatient  drugs,  the  Secretary  may  provide  for  payment  for  those  activi¬ 
ties  based  on  any  method  of  payment  determined  by  the  Secretary  to  be  appro¬ 
priate.”. 

(4)  Batch  prompt  processing  of  claims. — Section  1842(c)  (42  U.S.C. 
1395u(c))  is  amended — 

(A)  in  paragraphs  (2)(A)  and  (3)(A),  by  striking  “Each”  and  inserting  “Ex¬ 
cept  as  provided  in  paragraph  (4),  each”; 

(B)  by  adding  at  the  end  the  following  new  paragraph: 

“(4)(A)  Each  contract  under  this  section  which  provides  for  the  disbursement  of 
funds,  as  described  in  subsection  (a)(1)(B),  with  respect  to  claims  for  payment  for 
covered  outpatient  drugs  shall  provide  for  a  payment  cycle  under  which  each  carrier 
will,  on  a  monthly  basis,  make  a  payment  with  respect  to  all  claims  which  were  re¬ 
ceived  and  approved  for  payment  in  the  period  since  the  most  recent  date  on  which 
such  a  payment  was  made  with  respect  to  the  participating  pharmacy  or  individual 
submitting  the  claim. 

“(B)  If  payment  is  not  issued,  mailed,  or  otherwise  transmitted  within  5  days  of 
when  such  a  payment  is  required  to  be  made  under  subparagraph  (A),  interest  shall 
be  paid  at  the  rate  used  for  purposes  of  section  3902(a)  of  title  31,  United  States 
Code  (relating  to  interest  penalties  for  failure  to  make  prompt  payments)  for  the  pe¬ 
riod  beginning  on  the  day  after  such  5-day  period  and  ending  on  the  date  on  which 
payment  is  made.”. 

(5)  Use  of  other  entities  for  covered  outpatient  drugs. — Section  1842(f) 
(42  U.S.C.  1395u(f))  is  amended — 

(A)  by  striking  “and”  at  the  end  of  paragraph  ( 1), 

(B)  by  striking  the  period  at  the  end  of  paragraph  (2)  and  inserting  “; 
and”,  and 

(C)  by  adding  at  the  end  the  following: 
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“(3)  with  respect  to  activities  related  to  covered  outpatient  drugs,  any  other 
private  entity  which  the  Secretary  determines  is  qualified  to  conduct  such  ac¬ 
tivities.”. 

(6)  Designated  carriers  to  process  claims  of  railroad  retirees. — Section 
1842(g)  (42  U.S.C.  1395u(g))  is  amended  by  inserting  “(other  than  functions  re¬ 
lated  to  covered  outpatient  drugs)”  after  “functions”. 

(e)  Conforming  Amendments. —  * 

(1) (A)  Section  1833(a)(1)  (42  U.S.C.  13951(a)(1))  is  amended — 

(i)  by  striking  “and”  at  the  end  of  clause  (O),  and 

(ii)  by  inserting  before  the  semicolon  at  the  end  the  following:  and  (Q) 
with  respect  to  covered  outpatient  drugs,  the  amounts  paid  shall  be  as  pre¬ 
scribed  by  section  1834(d)”. 

(B)  Section  1833(a)(2)  (42  U.S.C.  13951(a)(2))  is  amended  in  the  matter  pre¬ 
ceding  subparagraph  (A)  by  inserting  “,  except  for  covered  outpatient  drugs,” 
after  “and  (I)  of  such  section”. 

(2)  Section  1833(b)(2)  (42  U.S.C.  13951(b)(2))  is  amended  by  inserting  “or  with 
respect  to  covered  outpatient  drugs”  before  the  comma. 

(3)  Section  1834(j)(3)(F)  (42  U.S.C.  1395m(j)(4)(F)),  as  added  by  section 
8421(a)(1)  and  as  redesignated  by  section  8423(a),  is  amended — 

(A)  in  clause  (i),  by  adding  “and”  at  the  end; 

(B)  by  striking  clauses  (ii),  (iv),  and  (v)  and  redesignating  clause  (iii)  as 
clause  (ii);  and 

(C)  in  clause  (ii)  (as  so  redesignated),  by  striking  the  comma  at  the  end 
and  inserting  a  period. 

(4)  The  first  sentence  of  section  1842(h)(2)  (42  U.S.C.  1395u(h)(2))  is  amended 
by  inserting  “(other  than  a  carrier  described  in  subsection  (f)(3))”  after  “Each 
carrier”. 

(5)  The  first  sentence  of  section  1866(a)(2)(A)  (42  U.S.C.  1395cc(a)(2)(A))  is 
amended — 

(A)  in  clause  (i),  by  inserting  “section  1834(d),”  after  “section  1833(b),”, 
and 

(B)  in  clause  (ii),  by  inserting  “,  other  than  for  covered  outpatient  drugs  ” 
after  “provider)”. 

SEC.  3103.  MEDICARE  REBATES  FOR  COVERED  OUTPATIENT  DRUGS. 

(a)  In  General. — Part  B  of  title  XVIII  is  amended  by  adding  at  the  end  the  fol¬ 
lowing  new  section: 


“rebates  for  covered  outpatient  drugs 


“Sec.  1850.  (a)  Requirement  for  Rebate  Agreement.— In  order  for  payment  to 
be  available  under  this  part  for  covered  outpatient  drugs  of  a  manufacturer  dis¬ 
pensed  or  provided  on  or  after  January  1,  1998,  the  manufacturer  must  have  en¬ 
tered  into  and  have  in  effect  a  rebate  agreement  with  the  Secretary  meeting  the  re¬ 
quirements  of  subsection  (b),  and  an  agreement  to  give  equal  access  to  discounts  in 
accordance  with  subsection  (e). 

“(b)  Terms,  Implementation,  and  Enforcement  of  Rebate  Agreement _ 

“(1)  Periodic  rebates. — 


“(A)  In  general.— A  rebate  agreement  under  this  section  shall  require 
the  manufacturer  to  pay  to  the  Secretary  for  each  calendar  quarter  not 
later  than  30  days  after  the  date  of  receipt  of  the  information  described  in 
paragraph  (2)  for  such  quarter,  a  rebate  in  an  amount  determined  under 
subsection  (c)  for  all  covered  outpatient  drugs  of  the  manufacturer  de- 
scribed  in  subparagraph  (B). 

“(B)  Drugs  included  in  quarterly  rebate  calculation —Drugs  sub- 
J6Ct  toj  ruebate  with  respect  to  a  calendar  quarter  are  drugs  which  are  dis¬ 
pensed  by  a  pharmacy  during  such  quarter  to  individuals  (other  than  indi- 
Yo^ials,enu,  lerd  with  an  eligible  organization  with  a  contract  under  section 
to  the  Secretary  beneflts  Under  this  part>  as  reported  by  such  pharmacies 
“(2)  Information  furnished  to  manufacturers. — 

“(A)  IN  general.— The  Secretary  shall  report  to  each  manufacturer,  not 
later  than  60  days  after  the  end  of  each  calendar  quarter,  information  on 
the  total  number,  for  each  covered  outpatient  drug,  of  units  of  each  dosage 
form,  strength,  and  package  size  dispensed  under  the  plan  during  the  quar- 

ter’  baS1S  °f  the  data  rePorted  to  the  Secretary  described  in  para¬ 
graph  (1)(B).  r 

“(B)  Audit.— The  Comptroller  General  may  audit  the  records  of  the  Sec¬ 
retary  to  the  extent  necessary  to  determine  the  accuracy  of  reports  by  the 
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Secretary  pursuant  to  subparagraph  (A).  Adjustments  to  rebates  shall  be 
made  to  the  extent  determined  necessary  by  the  audit  to  reflect  actual  units 
of  drugs  dispensed. 

“(3)  Provision  of  price  information  by  manufacturer. — 

“(A)  Quarterly  pricing  information. — Each  manufacturer  with  an 
agreement  in  effect  under  this  section  shall  report  to  the  Secretary,  not 
later  than  30  days  after  the  last  day  of  each  calendar  quarter,  on  the  aver¬ 
age  manufacturer  retail  price  and  the  average  manufacturer  non-retail 
price  for  each  dosage  form  and  strength  of  each  covered  outpatient  drug  for 
the  quarter. 

“(B)  Base  quarter  prices. — Each  manufacturer  of  a  covered  outpatient 
drug  with  an  agreement  under  this  section  shall  report  to  the  Secretary,  by 
not  later  than  30  days  after  the  effective  date  of  such  agreement  (or,  if 
later,  30  days  after  the  end  of  the  base  quarter),  the  average  manufacturer 
retail  price,  for  such  base  quarter,  for  each  dosage  form  and  strength  of 
each  such  covered  drug. 

“(C)  Verification  of  average  manufacturer  price. — The  Secretary 
may  inspect  the  records  of  manufacturers,  and  survey  wholesalers,  phar¬ 
macies,  and  institutional  purchasers  of  drugs,  as  necessary  to  verify  prices 
reported  under  subparagraph  (A). 

“(D)  Penalties. — 

“(i)  Civil  money  penalties. — The  Secretary  may  impose  a  civil 
money  penalty  on  a  manufacturer  with  an  agreement  under  this  sec¬ 
tion — 

“(I)  for  failure  to  provide  information  required  under  subpara¬ 
graph  (A)  on  a  timely  basis,  in  an  amount  up  to  $10,000  per  day 
of  delay; 

“(II)  for  refusal  to  provide  information  about  charges  or  prices  re¬ 
quested  by  the  Secretary  for  purposes  of  verification  pursuant  to 
subparagraph  (C),  in  an  amount  up  to  $100,000;  and 

“(III)  for  provision,  pursuant  to  subparagraph  (A)  or  (B),  of  infor¬ 
mation  that  the  manufacturer  knows  or  should  know  is  false,  in  an 
amount  up  to  $100,000  per  item  of  information. 

Such  civil  money  penalties  are  in  addition  to  any  other  penalties  pre¬ 
scribed  by  law.  The  provisions  of  section  1128A  (other  than  subsections 

(a)  (with  respect  to  amounts  of  penalties  or  additional  assessments)  and 

(b) )  shall  apply  to  a  civil  money  penalty  under  this  subparagraph  in  the 
same  manner  as  such  provisions  apply  to  a  penalty  or  proceeding  under 
section  1128A(a). 

“(ii)  Termination  of  agreement. — If  a  manufacturer  with  an  agree¬ 
ment  under  this  section  has  not  provided  information  required  under 
subparagraph  (A)  or  (B)  within  90  days  of  the  deadline  imposed,  the 
Secretary  may  suspend  the  agreement  with  respect  to  covered  out¬ 
patient  drugs  dispensed  after  the  end  of  such  90-day  period  and  until 
the  date  such  information  is  reported  (but  in  no  case  shall  a  suspension 
be  for  less  than  30  days). 

“(4)  Length  of  agreement. — 

“(A)  In  GENERAL. — A  rebate  agreement  shall  be  effective  for  an  initial  pe¬ 
riod  of  not  less  than  one  year  and  shall  be  automatically  renewed  for  a  pe¬ 
riod  of  not  less  than  one  year  unless  terminated  under  subparagraph  (B). 

“(B)  Termination. — 

“(i)  By  THE  SECRETARY. — The  Secretary  may  provide  for  termination 
of  a  rebate  agreement  for  violation  of  the  requirements  of  the  agree¬ 
ment  or  other  good  cause  shown.  Such  termination  shall  not  be  effec¬ 
tive  earlier  than  60  days  after  the  date  of  notice  of  such  termination. 
The  Secretary  shall  afford  a  manufacturer  an  opportunity  for  a  hearing 
concerning  such  termination,  but  such  hearing  shall  not  delay  the  effec¬ 
tive  date  of  the  termination. 

“(ii)  By  a  MANUFACTURER. — A  manufacturer  may  terminate  a  rebate 
agreement  under  this  section  for  any  reason.  Any  such  termination 
shall  not  be  effective  until  the  calendar  quarter  beginning  at  least  60 
days  after  the  date  the  manufacturer  provides  notice  to  the  Secretary. 

“(iii)  Effective  date  of  termination. — Any  termination  under  this 
subparagraph  shall  not  affect  rebates  due  under  the  agreement  before 
the  effective  date  of  its  termination. 

“(iv)  Notice  to  pharmacies. — In  the  case  of  a  termination  under  this 
subparagraph,  the  Secretary  shall  notify  pharmacies  and  physician  or- 
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ganizations  not  less  than  30  days  before  the  effective  date  of  such  ter¬ 
mination. 

“(c)  Amount  of  Rebate.— 

“(1)  Base  rebate. — Each  manufacturer  shall  remit  a  basic  rebate  to  the  Sec¬ 
retary  for  each  calendar  quarter  in  an  amount,  with  respect  to  each  dosage  form 
and  strength  of  a  covered  outpatient  drug  equal  to  the  product  of— 

“(A)  the  total  number  of  units  subject  to  rebate  for  such  quarter,  as  de¬ 
scribed  in  subsection  (b)(1)(B);  and 

“(B)(i)  in  the  case  of  a  single-source  drug  or  an  innovator-multiple  pdurce 
drug,  15  percent  of  the  average  manufacturer  retail  price,  or 

“(ii)  in  the  case  of  a  noninnovator-multiple  source  drug,  insulin  fur¬ 
nished  over-the-counter,  or  an  enteral  nutrient,  10  percent  of  the  aver¬ 
age  manufacturer  retail  price. 

“(2)  Additional  rebate. — Each  manufacturer  shall  remit  to  the  Secretary,  for 
each  calendar  quarter,  an  additional  rebate  for  each  dosage  form  and  strength 
of  a  single-source  or  innovator-multiple-source  drug,  in  an  amount  equal  to — 
“(A)  the  total  number  of  units  subject  to  rebate  for  such  quarter,  as  de¬ 
scribed  in  subsection  (b)(1)(B),  multiplied  by 
“(B)  the  amount,  if  any,  by  which  the  average  manufacturer  retail  price 
for  such  drugs  of  the  manufacturer  exceeds  the  average  manufacturer  retail 
price  for  the  base  quarter,  increased  by  the  percentage  increase  in  the 
Consumer  Price  Index  for  all  urban  consumers  (U.S.  average)  from  the  end 
of  such  base  quarter  to  the  month  before  the  beginning  of  such  calendar 
quarter. 

“(3)  Deposit  of  REBATES. — The  Secretary  shall  deposit  rebates  under  this  sec¬ 
tion  in  the  Federal  Supplementary  Medical  Insurance  Trust  Fund  established 
under  section  1841. 

“(d)  Confidentiality  of  Information. — Notwithstanding  any  other  provision  of 
law,  information  disclosed  by  a  manufacturer  under  this  section  is  confidential  and 
shall  not  be  disclosed  by  the  Secretary  (or  a  carrier),  except — 

“(A)  as  the  Secretary  determines  to  be  necessary  to  carry  out  this  section, 

“(B)  to  permit  the  Comptroller  General  to  review  the  information  provided, 
and 

“(C)  to  permit  the  Director  of  the  Congressional  Budget  Office  to  review  the 
information  provided. 

“(e)  Agreement  to  Give  Equal  Access  to  Discounts.— An  agreement  under 
this  subsection  by  a  manufacturer  of  covered  outpatient  drugs  shall  guarantee  that 
the  manufacturer  will  offer,  to  each  wholesaler  or  retailer  (or  other  purchaser  rep¬ 
resenting  a  group  of  such  wholesalers  or  retailers)  that  purchases  such  drugs  on 
substantially  the  same  terms  (including  such  terms  as  prompt  payment,  cash  pay¬ 
ment,  volume  purchase,  single-site  delivery,  the  use  of  formularies  by  purchasers, 
and  any  other  terms  effectively  reducing  the  manufacturer’s  costs)  as  any  other  pur¬ 
chaser  (including  any  institutional  purchaser)  the  same  price  for  such  drugs  as  is 
offered  to  such  other  purchaser.  In  determining  a  manufacturer’s  compliance  with 
the  previous  sentence,  there  shall  not  be  taken  into  account  terms  offered  to  the  De¬ 
partment  of  Veterans  Affairs,  the  Department  of  Defense,  or  any  public  program. 

“(f)  Definitions. — For  purposes  of  this  section — 

“(1)  Average  manufacturer  retail  price.— The  term  ‘average  manufacturer 
retail  price’  means,  with  respect  to  a  covered  outpatient  drug  of  a  manufacturer 
for  a  calendar  quarter,  the  average  price  (inclusive  of  discounts  for  cash  pay¬ 
ment,  prompt  payment,  volume  purchases,  and  rebates  (other  than  rebates 
under  this  section),  but  exclusive  of  nominal  prices)  paid  to  the  manufacturer 
for  the  drug  in  the  United  States  for  drugs  distributed  to  the  retail  pharmacy 
class  of  trade. 

“(2)  Average  manufacturer  non-retail  price.— The  term  ‘average  manu¬ 
facturer  non-retail  price’  means,  with  respect  to  a  covered  outpatient  drug  of  a 
manufacturer  for  a  calendar  quarter,  the  weighted  average  price  (inclusive  of 
discounts  for  cash  payment,  prompt  payment,  volume  purchases,  and  rebates 
(other  than  rebates  under  this  section),  but  exclusive  of  nominal  prices)  paid  to 
the  manufacturer  for  the  drug  in  the  United  States  by  hospitals  and  other  insti¬ 
tutional  purchasers  that  purchase  drugs  for  institutional  use  and  not  for  resale. 

“(3)  Base  quarter— The  term  ‘base  quarter’  means,  with  respect  to  a  covered 
outpatient  drug  of  a  manufacturer,  the  calendar  quarter  beginning  April  1, 
1993,  or  (if  later)  the  first  full  calendar  quarter  during  which  the  drug  was  mar¬ 
keted  in  the  United  States. 

“(4)  Drug. — The  terms  ‘innovator  multiple  source  drug’,  ‘noninnovator  mul¬ 
tiple  source  drug1 ,  and  ‘single  source  drug1  have  the  meanings  of  those  terms 
under  section  1927(k)(7),  except  that  the  reference  in  such  section  to  a  ‘covered 
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outpatient  drug1  shall  be  considered  a  reference  to  a  covered  outpatient  drug 
under  this  part. 

“(5)  Manufacturer. — The  term  ‘manufacturer’  means,  with  respect  to  a  cov¬ 
ered  outpatient  drug — 

“(A)  the  entity  whose  National  Drug  Code  number  (as  issued  pursuant  to 
section  510(e)  of  the  Federal  Food,  Drug,  and  Cosmetic  Act)  appears  on  the 
labeling  of  the  drug;  or 

“(B)  if  the  number  described  in  subparagraph  (A)  does  not  appear  on  the 
labeling  of  the  drug,  the  person  named  as  the  applicant  in  a  human  drug 
application  (in  the  case  of  a  new  drug)  or  the  product  license  application 
(in  the  case  of  a  biological  product)  for  such  drug  approved  by  the  Food  and 
Drug  Administration.  . 

(b)  Exclusions  From  Coverage. — Section  1862(a)  (42  U.S.C.  1395y(a))  is  amend¬ 
ed — 


(1)  by  striking  “and”  at  the  end  of  paragraph  (15), 

(2)  by  striking  the  period  at  the  end  of  paragraph  (16)  and  inserting  or”, 
and 

(3)  by  inserting  after  paragraph  ( 16)  the  following  new  paragraph: 

“(17)  consisting  of  a  covered  outpatient  drug  (as  described  in  section  186 l(t)) 
furnished  during  a  year  for  which  the  drug’s  manufacturer  does  not  have  in  ef¬ 
fect  a  rebate  agreement  with  the  Secretary  that  meets  the  requirements  of  sec¬ 
tion  1850  for  the  year.”. 


SEC.  3104.  PRESCRIPTION  DRUG  PAYMENT  REVIEW  COMMISSION. 

Part  B  of  title  XVIII  is  amended  by  adding  at  the  end  the  following  new  section: 


“PRESCRIPTION  DRUG  PAYMENT  REVIEW  COMMISSION 

“Sec.  1847.  (a)(1)  The  Director  of  the  Congressional  Office  of  Technology  Assess¬ 
ment  (in  this  section  referred  to  as  the  ‘Director’  and  the  ‘Office’,  respectively)  shall 
provide  for  the  appointment  of  a  Prescription  Drug  Payment  Review  Commission  (in 
this  section  referred  to  as  the  ‘Commission’),  to  be  composed  of  individuals  with  ex- 

Eertise  in  the  provision  and  financing  of  covered  outpatient  drugs  appointed  by  the 
lirector  (without  regard  to  the  provisions  of  title  5,  United  States  Code,  governing 
appointments  in  the  competitive  service). 

“(2)  The  Commission  snail  consist  of  11  individuals.  Members  of  the  Commission 
shall  first  be  appointed  by  no  later  than  January  1,  1996,  for  a  term  of  3  years, 
except  that  the  Director  may  provide  initially  for  such  shorter  terms  as  will  insure 
that  (on  a  continuing  basis)  the  terms  of  no  more  than  4  members  expire  in  any 
one  year. 

“(3)  The  membership  of  the  Commission  shall  include  recognized  experts  in  the 
fields  of  health  care  economics,  medicine,  pharmacology,  pharmacy,  and  prescription 
drug  reimbursement,  as  well  as  at  least  one  individual  who  is  a  medicare  bene¬ 
ficiary  and  one  individual  representing  a  research-based  pharmaceutical  and  bio¬ 
technology  company. 

“(bXU  The  Commission  shall  submit  to  Congress  an  annual  report  no  later  than 
May  1  of  each  year,  beginning  with  1997,  concerning  methods  of  determining  pay¬ 
ment  for  covered  outpatient  drugs  under  this  part,  including  recommendations  on 
the  prescription  drug  allocation  of  national  private  and  medicare  health  care  ex¬ 
penditure  estimates  for  a  year  and  the  annual  target  rate  of  increase  for  such  allo¬ 
cation  under  title  VI  of  the  Health  Security  Act. 

“(2)  Such  report,  in  1998  and  thereafter,  shall  include,  with  respect  to  the  pre¬ 
vious  year,  information  on — 

“(A)  manufacturers’  prices  for  covered  outpatient  drugs, 

“(B)  the  relation  between  the  costs  of  covered  outpatient  drugs  and  the  costs 
of  other  items  and  services  provided  for  the  treatment  of  similar  illnesses  and 
conditions, 

“(C)  increases  in  manufacturers’  prices  for  covered  outpatient  drugs  and  in 
charges  of  pharmacists  for  covered  outpatient  drugs, 

“(D)  the  level  of  utilization  of  covered  outpatient  drugs  by  medicare  bene¬ 
ficiaries,  and 

“(E)  administrative  costs  relating  to  covered  outpatient  drugs. 

“(c)  The  Commission  shall  publish  a  consumer  guide  to  prescription  drugs  to  as¬ 
sist  individuals  in  reducing  expenditures  for  covered  outpatient  drugs  and  to  assist 
providers  in  determining  the  cost-effectiveness  of  such  drugs. 

“(d)  Section  1845(c)(1)  shall  apply  to  the  Commission  in  the  same  manner  as  it 
applies  to  the  Physician  Payment  Review  Commission. 

“(e)  There  are  authorized  to  be  appropriated  such  sums  as  may  be  necessary  to 
carry  out  the  provisions  of  this  section.  Such  sums  shall  be  payable  from  the  Federal 
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Supplementary  Medical  Insurance  Trust  Fund  and  the  Medicare  Part  C  Trust  Fund 
under  section  2324,  in  an  allocation  that  reasonably  reflects  the  proportion  of  ex¬ 
penditures  for  outpatient  prescription  drugs  under  this  part  and  under  part  A  of 
title  XXIII.”. 

SEC.  3105.  COVERAGE  OF  HOME  INFUSION  DRUG  THERAPY  SERVICES. 

(a)  In  General.— Section  1832(a)(2)(A)  (42  U.S.C.  1395k(a)(2)(A))  is  amended  by 
inserting  “and  home  infusion  drug  therapy  services”  before  the  semicolon. 

(b)  Home  Infusion  Drug  Therapy  Services  Defined.— Section  1861  (42  U.S.C. 
1395x)  is  amended — 

(1)  by  redesignating  the  subsection  (jj)  inserted  by  section  4156(a)(2)  of  the 
Omnibus  Budget  Reconciliation  Act  of  1990  as  subsection  (kk);  and 

(2)  by  inserting  after  such  subsection  the  following  new  subsection: 


“Home  Infusion  Drug  Therapy  Services 


“(11)(1)  The  term  ‘home  infusion  drug  therapy  services’  means  the  items  and  serv¬ 
ices  described  in  paragraph  (2)  furnished  to  an  individual  who  is  under  the  care  of 
a  physician — 

“(A)  in  a  setting  described  in  section  1861(t)(5)(A)(ii), 

“(B)  by  a  qualified  home  infusion  drug  therapy  provider  (as  defined  in  para¬ 
graph  (3))  or  by  others  under  arrangements  with  them  made  by  that  provider, 
and 

“(C)  under  a  plan  established  and  periodically  reviewed  by  a  physician. 

“(2)  The  items  and  services  described  in  this  paragraph  are  such  nursing,  phar¬ 
macy,  and  related  services  (including  medical  supplies,  intravenous  fluids,  delivery, 
and  equipment)  as  are  necessary  to  conduct  safely  and  effectively  a  drug  regimen 
through  use  of  a  covered  home  infusion  drug  (as  defined  in  subsection  (tX5)),  but 
do  not  include  such  covered  home  infusion  drugs. 

“(3)  The  term  ‘qualified  home  infusion  drug  therapy  provider’  means  any  entity 
that  the  Secretary  determines  meets  the  following  requirements  (or,  in  the  case  of 
a  home  health  agency  or  an  entity  with  respect  to  which  the  only  items  and  services 
described  in  paragraph  (2)  furnished  by  the  entity  are  enteral  nutrition  therapy 
services,  meets  any  of  the  following  requirements  which  the  Secretary  considers  ap¬ 
propriate): 

“(A)  The  entity  is  capable  of  providing  or  arranging  for  the  items  and  services 
described  in  paragraph  (2)  and  covered  home  infusion  drugs. 

“(B)  The  entity  maintains  clinical  records  on  all  patients. 

“(C)  The  entity  adheres  to  written  protocols  and  policies  with  respect  to  the 
provision  of  items  and  services. 

“(D)  The  entity  makes  services  available  (as  needed)  seven  days  a  week  on 
a  24-hour  basis. 

“(E)  The  entity  coordinates  all  service  with  the  patient’s  physician. 

“(F)  The  entity  conducts  a  quality  assessment  and  assurance  program,  includ¬ 
ing  drug  regimen  review  and  coordination  of  patient  care. 

“(G)  The  entity  assures  that  only  trained  personnel  provide  covered  home  in¬ 
fusion  drugs  (and  any  other  service  for  which  training  is  required  to  provide  the 
service  safely). 

“(H)  The  entity  assumes  responsibility  for  the  quality  of  services  provided  bv 
others  under  arrangements  with  the  entity. 

“(I)  In  the  case  of  an  entity  in  any  State  in  which  State  or  applicable  local 
law  provides  for  the  hcensing  of  entities  of  this  nature,  the  entity  (i)  is  licensed 
pursuant  to  such  law,  or  (ii)  is  approved,  by  the  agency  of  such  State  or  locality 
responsible  for  licensing  entities  of  this  nature,  as  meeting  the  standards  estab¬ 
lished  for  such  hcensing. 

“(J)  The  entity  meets  such  other  requirements  as  the  Secretary  may  deter- 
mine  are  necessary  to  assure  the  safe  and  effective  provision  of  home  infusion 
drug  therapy  services  and  the  efficient  administration  of  the  home  infusion  drue 
therapy  benefit.  .  5 

(c)  Payment. — 


(1)  In  general.— Section  1833  (42  U.S.C.  13951)  is  amended— 

(A)  in  subsection  (a)(2)(B),  by  striking  “or  (E)”  and  inserting  “(E)  or  (F)” 

(B)  in  subsection  (a)(2)(D),  by  striking  “and”  at  the  end, 

(C)  in  subsection  (a)(2)(E),  by  striking  the  semicolon  and  inserting  “•  and” 
graph- by  insertmg  afler  subsection  (a)(2)(E)  the  following  new  subpara- 


“(F)  with  respect  to  home  infusion  drug 
scribed  in  section  1834(j);”,  and 


therapy  services,  the  amounts  de- 
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(E)  in  the  first  sentence  of  subsection  (b),  by  striking  “services,  (3)”  and 
inserting  “services  and  home  infusion  drug  therapy  services,  (3)”. 

(2)  Amount  DESCRIBED. — Section  1834  is  amended  by  adding  at  the  end  the 
following  new  subsection: 

“(j)  Home  infusion  Drug  Therapy  Services.— 

“(1)  In  GENERAL. — With  respect  to  home  infusion  drug  therapy  services,  pay¬ 
ment  under  this  part  shall  be  made  in  an  amount  equal  to  the  lesser  of  the  ac¬ 
tual  charges  for  such  services  or  the  fee  schedule  established  under  paragraph 
(2). 

“(2)  Establishment  of  fee  schedule. — 

“(A)  In  general. — The  Secretary  shall  establish  by  regulation  before  the 
beginning  of  1998  and  each  succeeding  year  a  fee  schedule  for  home  infu¬ 
sion  drug  therapy  services  for  which  payment  is  made  under  this  part.  A 
fee  schedule  established  under  this  subsection  shall  be  on  a  per  diem  basis. 

“(B)  Adjustment  for  services  furnished  by  institutions. — The  fee 
schedule  established  by  the  Secretary  under  subparagraph  (A)  shall  provide 
for  adjustments  in  the  case  of  home  infusion  drug  therapy  services  for 
which  payment  is  made  under  this  part  that  are  furnished  by  a  provider 
of  services  to  avoid  duplicative  payments  under  this  title  for  the  service 
costs  associated  with  such  services.”. 

(d)  Certification.— Section  1835(a)(2)  (42  U.S.C.  1395n(a)(2))  is  amended — 

(1)  by  striking  “and”  at  the  end  of  subparagraph  (E), 

(2)  by  striking  the  period  at  the  end  of  subparagraph  (F)  and  inserting 
and”,  and 

(3)  by  inserting  after  subparagraph  (F)  the  following: 

“(G)  in  the  case  of  home  infusion  drug  therapy  services,  (i)  such  services 
are  or  were  required  because  the  individual  needed  such  services  for  the  ad¬ 
ministration  of  a  covered  home  infusion  drug,  (ii)  a  plan  for  furnishing  such 
services  has  been  established  and  is  reviewed  periodically  by  a  physician, 
and  (iii)  such  services  are  or  were  furnished  while  the  individual  is  or  was 
under  the  care  of  a  physician.”. 

(e)  Certification  of  Home  Infusion  Drug  Therapy  Providers;  Intermediate 
Sanctions  for  Noncompliance.— 

(1)  Treatment  as  provider  of  services. — Section  186 l(u)  (42  U.S.C. 
1395x(u))  is  amended  by  inserting  “home  infusion  drug  therapy  provider,”  after 
“hospice  program,”. 

(2)  Consultation  with  state  agencies  and  other  organizations. — Section 
1863  (42  U.S.C.  1395z)  is  amended  by  striking  “and  (dd)(2)”  and  inserting 
“(ddX2),  and  (H)(3)”. 

(3)  Use  of  state  agencies  in  determining  compliance.— Section  1864(a) 
(42  U.S.C.  1395aa(a))  is  amended — 

(A)  in  the  first  sentence,  by  striking  “an  agency  is  a  hospice  program”  and 
inserting  “an  agency  or  entity  is  a  hospice  program  or  a  home  infusion  drug 
therapy  provider,”;  and 

(B)  in  the  second  sentence — 

(i)  by  striking  “institution  or  agency”  and  inserting  “institution,  agen¬ 
cy,  or  entity”,  and 

(ii)  by  striking  “or  hospice  program”  and  inserting  “hospice  program, 
or  home  infusion  drug  therapy  provider”. 

(4)  Application  of  intermediate  sanctions.— Section  1846  (42  U.S.C. 
1395w-2)  is  amended — 

(A)  in  the  heading,  by  adding  “and  for  qualified  home  infusion  drug 
therapy  providers”  at  the  end, 

(B)  in  subsection  (a),  by  inserting  “or  that  a  qualified  home  infusion  drug 
therapy  provider  that  is  certified  for  participation  under  this  ti tie  no  longer 
substantially  meets  the  requirements  of  section  1861(H)(3)”  after  “under 

this  part”,  and  ,  .  .  .  ,  , 

(C)  in  subsection  (b)(2)(A)(iv),  by  inserting  “or  home  infusion  drug  therapy 
services”  after  “cUnical  diagnostic  laboratory  tests”. 

(f)  Use  of  Regional  Intermediaries  in  Administration  of  Benefit. — Section 
1816  (42  U.S.C.  1395h)  is  amended  by  adding  at  the  end  the  following  new  sub- 
section- 

“(k)  With  respect  to  carrying  out  functions  relating  to  payment  for  home  infusion 
drug  therapy  services  and  covered  home  infusion  drugs,  the  Secretary  may  enter 
into  contracts  with  agencies  or  organizations  under  this  section  to  perform  such 
functions  on  a  regional  basis.”. 
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(g)  Conforming  Amendments.— (1)  Section  1834(h)(4)(B)  (42  U.S.C. 

1395m(h)(4)(B))  is  amended  by  striking  except  that”  and  all  that  follows  through 
“equipment”. 

(2)  Section  1861(n)  (42  U.S.C.  1395x(n))  is  amended  by  adding  at  the  end  the  fol¬ 
lowing:  “Such  term  does  not  include  any  home  infusion  drug  therapy  services  de¬ 
scribed  in  section  1861(11)  or  any  covered  outpatient  drug  used  as  a  supply  related 
to  the  furnishing  of  an  item  of  durable  medical  equipment.”. 

(3)  Section  1861(s)(8)  (42  U.S.C.  1395x(s)(8))  is  amended  by  inserting  after  “den¬ 
tal”  the  following:  “devices  or  enteral  and  parenteral  nutrients,  supplies,  and  equip¬ 
ment”. 

(h)  Effective  Date. — The  amendments  made  by  this  section  shall  apply  to  items 
and  services  furnished  on  or  after  January  1,  1998. 

PART  2— CHANGES  IN  MEDICARE  BENEFITS  TO  CON¬ 
FORM  TO  GUARANTEED  NATIONAL  BENEFIT  PACK¬ 
AGE 

SEC.  3111.  IMPOSITION  OF  CAP  ON  OUT-OF-POCKET  EXPENDITURES. 

(a)  In  General. — Title  XVIII  is  amended  by  adding  at  the  end  the  following  new 
section: 


LIMIT  ON  COST-SHARING  INCURRED  DURING  YEAR 

“Sec.  1894.  (a)  In  General. — Notwithstanding  any  other  provision  of  this  title, 
the  total  amount  of  cost-sharing  incurred  by  an  individual  in  a  year  (beginning  with 
2003)  with  respect  to  items  and  services  provided  to  the  individual  under  this  title 
shall  be  subject  to  a  limit  equal  to — 

“(1)  with  respect  to  items  and  services  furnished  in  2003,  an  amount  equal 
to  $5,500,  increased  by  the  average  annual  percentage  increase  in  the  per  capita 
gross  domestic  product  (in  current  dollars,  as  published  by  the  Secretary  of 
Commerce)  during  the  5-year  period  ending  with  1998  and  by  the  national  med¬ 
icare  growth  factors  established  for  each  of  the  years  1999  through  2003  under 
section  8201(c)  of  the  Health  Security  Act;  and 
“(2)  with  respect  to  items  and  services  furnished  in  any  succeeding  year,  the 
amount  determined  under  this  paragraph  for  the  previous  year,  increased  by 
the  national  medicare  growth  factor  established  for  the  year  under  section 
820 1(c)  of  the  Health  Security  Act. 

“(b)  Notice  for  Beneficiaries  Reaching  Limit.— The  Secretary  shall  provide 
each  individual,  who  is  determined  to  have  incurred  (or  has  had  paid  on  the  individ¬ 
ual’s  behalf)  cost-sharing  in  a  calendar  year  in  the  amount  described  in  subsection 
(a)  with  a  notice  that  states  that  the  individual  has  reached  the  limit  on  out-of-pock¬ 
et  cost  sharing  for  the  year. 

“(c)  Cost-Sharing  Defined. — In  subsection  (a),  the  term  ‘cost-sharing’  means  ex¬ 
penses  incurred  by  an  individual  that  are  attributable  to — 

“(1)  the  deductibles  and  coinsurance  described  in  section  1813; 

“(2)  the  deductibles  established  under  section  1833(b);  and 
“(3)  the  difference  between  the  payment  amount  provided  under  part  B  and 
the  payment  amount  that  would  be  provided  if  ‘100  percent’  and  ‘0  percent’ 
were  substituted  for  ‘80  percent’  and  ‘20  percent’,  respectively,  each  place  either 
appears  in  sections  1833(a),  1833(i)(2),  1833(i)(3),  1833(n)(l)(B)(i)(II) 

1881(b)(2)(A^’ d^^lSSl^bxaP”  ’  1834(h^1^A)’  1834M1),  1835(b)(2),  1866(a)(2)(A)’ 

(b)  Limit  on  Charges  When  Cap  Reached.— Section  1866(a)(2)(A)  (42  U.S.C. 
1395cc(a)(2)(A))  is  amended  by  adding  at  the  end  the  following  new  sentence'  “A 
provider  of  services  may  not  impose  a  charge  under  the  first  sentence  of  this  sub- 
paragraph  for  services  furnished  to  an  individual  during  a  year  after  the  amount 
of  cost-sharing  incurred  by  the  individual  during-  the  year  reaches  the  limit  on  such 
cost-sharing  established  under  section  1894.”. 

SEC.  3112.  REPEAL  OF  LIMIT  ON  LIFETIME  RESERVE  DAYS  OF  INPATIENT  HOSPITAL  SERV- 
ICES. 

(a)  In  General.— Section  1812(a)(1)  (42  U.S.C.  1395d(a)(l))  is  amended  by  strik¬ 
ing  for  up  to  and  all  that  follows  through  “payment  made)” 

(b)  Conforming  AMENDMENTS.^Section  1812  (42  U.S.C.  1395d)  is  further  amend¬ 
ed — 


(1) 

(2) 


in  subsection  (b),  by  striking  paragraph  (1); 
by  striking  subsection  (c);  and 
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(3)  in  subsection  (e),  by  striking  “subsections  (b)  and  (c)”  and  all  that  follows 
through  “extended  care  services”  and  inserting  “subsection  (b),  services”. 

(c)  Administration;  Transition. — The  Secretary  of  Health  and  Human  Services 
may  take  such  actions  as  the  Secretary  finds  appropriate  to  adjust  the  payments 
made  to  hospitals  under  title  XVIII  of  the  Social  Security  Act  for  hospital  services 
to  take  into  account  the  amendments  made  by  this  section. 

SEC.  3113.  COVERAGE  OF  SERVICES  FOR  INFANTS  AND  CHILDREN. 

(a)  Services  Described. — Section  1861(s)  (42  U.S.C.  1395x(s)(2))  is  amended — 

(1)  by  striking  “and”  at  the  end  of  paragraph  (12); 

(2)  by  striking  the  period  at  the  end  of  paragraph  (14)  and  inserting  “;  and”; 
and 

(3)  by  inserting  after  paragraph  ( 14)  the  following  new  paragraphs: 

“(15)  newborn  and  well-baby  services  (as  defined  in  subsection  (oo)(l));”. 

“(16)  well-child  services  (as  defined  in  subsection  (pp)(l))  provided  to  an  indi¬ 
vidual  who  is  under  19  years  of  age;  and 

“(17)  medically  necessary  and  appropriate  hearing  aids  provided  to  an  individ¬ 
ual  who  is  under  19  years  of  age  (in  accordance  with  such  periodicity  schedule 
as  the  Secretary  may  establish  in  consultation  with  the  Academy  of  Otolaryn¬ 
gology-Head  and  Neck  Surgery  and  the  American  Speech-Language  Hearing  As¬ 
sociation).”. 

(b)  Services  Defined.— 

(1)  In  GENERAL.— Section  1861  (42  U.S.C.  1395x)  is  amended  by  adding  at  the 
end  the  following  new  subsection: 


“Newborn  and  Well-Baby  Services 

“(oo)(l)  The  term  ‘newborn  and  well-baby  services’  means  well-baby  care,  includ¬ 
ing  routine  office  visits,  routine  immunizations  (including  the  vaccine  itself),  routine 
laboratory  tests  (including  lead  screening),  and  includes  the  services  of  pediatricians 
during  high-risk  delivery  (as  determined  in  accordance  with  criteria  established  by 

the  Secretary).  .  ,  ,  .  .  ,  , 

“(2)  The  Secretary,  in  consultation  with  the  American  Academy  of  Pediatrics  and 
other  entities  considered  appropriate  by  the  Secretary,  shall  establish  a  schedule  of 
periodicity  which  reflects  the  appropriate  frequency  with  which  the  services  referred 
to  in  paragraph  (1)  should  be  provided.”. 


“Well-Child  Services 


“(ppXl)  The  term  ‘well-child  services’  means  well-child  care,  including  routine  of¬ 
fice  visits,  routine  immunizations  (including  the  vaccine  itself),  routine  laboratory 
tests  (including  lead  screening  in  accordance  with  recommendations  of  the  Centers 
for  Disease  Control  and  Prevention),  child  abuse  assessment,  and  dental  care  (in¬ 
cluding  preventive  dental  services  described  in  paragraph  (2),  routine  fillings,  and 
oral  surgery),  provided  in  accordance  with  the  periodicity  schedule  established  with 

respect  to  the  services  under  paragraph  (3). 

“(2)  In  paragraph  (1),  the  term  ‘preventive  dental  services  means  oral  dental 
examinations,  radiographs,  dental  sealants,  fluoride  application,  and  dental  pro- 


“(3)  The  Secretary  in  consultation  with  the  American  Academy  of  Pediatrics,  the 
Academy  of  Pediatric  Dentistry,  and  other  entities  considered  appropriate  by  the 
Secretary  shall  establish  a  schedule  of  periodicity  which  reflects  the  appropriate 
frequency’ with  which  the  services  referred  to  in  paragraph  (1)  should  be  provided 

to  healthy  ^^^RMING  amendments. — Section  1862(a)  (42  U.S.C.  1395y(a))  is 
amended — 

(A)  in  paragraph  (D—  A  , 

(i)  in  subparagraph  (E),  by  striking  and  at  the  end, 

(ii)  in  subparagraph  (F),  by  striking  the  semicolon  at  the  end  and  in¬ 
serting  a  comma,  and 

(iii)  by  adding  at  the  end  the  following  new  subparagraphs: 

“(G)  in  the  case  of  newborn  and  well-baby  services,  which  are  perforated 1  more 
frequently  than  is  provided  under  the  schedule  of  periodicity  established  by  the 
Secretary  under  section  1861(oo)(2)  for  such  services,  and 

“(H)  in  the  case  of  well-child  services,  which  are  provided  more  frequently 
than  is  provided  under  the  schedule  of  periodicity  established  by  the  Secretary 
under  section  1861(pp)(2)  for  such  services;”;  and 
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(B)  in  paragraph  (7),  by  striking  “section  1861(s)(10)  and  paragraph  (1)(B) 
or  under  paragraph  (1)(F)”  and  inserting  “section  1861(s)(10),  section 
1861(s)(17),  and  subparagraphs  (B),  (F),  (G),  or  (H)  of  paragraph  (1)”. 

(3)  Payment;  waiver  of  cost-sharing. — 

(A)  Amount  of  payment;  waiver  of  coinsurance. — Section  1833(a)(1) 
(42  U.S.C.  13951(a)(1)),  as  amended  by  section  3102(e)(1)(A),  is  amended — 

(i)  by  striking  “and  (Q)”  and  inserting  “(Q)”;  and 

(ii)  by  striking  the  semicolon  at  the  end  and  inserting  the  following: 
“,  (R)  with  respect  to  newborn  and  well-baby  services  (as  described  in 
section  1861(oo)(l)),  the  amounts  paid  shall  be  100  percent  of  the  lesser 
of  the  actual  charge  for  the  services  or  the  amount  determined  by  a  fee 
schedule  established  by  the  Secretary  for  the  purposes  of  this  subpara¬ 
graph,  and  (S)  with  respect  to  well-child  services  (as  described  in  sec¬ 
tion  1861(pp)(l)),  the  amounts  paid  shall  be  100  percent  of  the  lesser 
of  the  actual  charge  for  the  services  or  the  amount  determined  by  a  fee 
schedule  established  by  the  Secretary  for  the  purposes  of  this  subpara¬ 
graph;”. 

(B)  Waiver  of  deductible.— The  first  sentence  of  section  1833(b)  (42 
U.S.C.  13951(b))  is  amended — 

(i)  by  striking  “and  (5)”  and  inserting  “(5)”;  and 

(ii)  by  striking  the  period  at  the  end  and  inserting  the  following:  “, 
(6)  such  deductible  shall  not  apply  with  respect  to  newborn  and  well- 
baby  services  (as  described  in  section  1861(oo)(l)),  and  (7)  such  deduct¬ 
ible  shall  not  apply  with  respect  to  well-child  services  (as  described  in 
section  1861(pp)(l)).”. 

(4)  Clarification  of  coverage  of  certain  rehabilitation  services. — Sec¬ 
tion  1861(p)  (42  U.S.C.  1395x(p))  is  amended  by  adding  at  the  end  the  following: 
Nothing  in  this  section  or  section  1862(a)(1)(A)  shall  be  construed  to  exclude 

any  rehabilitation  service  otherwise  treated  as  an  outpatient  physical  therapy 
service  under  this  section  on  the  ground  that  the  service  is  furnished  to  a  child 
under  19  years  of  age  with  a  congenital  condition.”. 

(c)  General  Conforming  Amendments.— The  Social  Security  Act  is  amended— 

(1)  in  section  1861(sX2)(C)  (42  U.S.C.  1395x(s)(2)(C)),  by  striking  “(C)”  and  in¬ 
serting  “(C)  subject  to  section  1890(b),”; 

(2)  in  section  1861(s)(3)  (42  U.S.C.  1395x(s)(3)),  by  striking  “(3)”  and  inserting 
“(3)  subject  to  section  1890(a)”; 

(3)  by  striking  the  second  and  third  sentences  of  section  1861(s);  and 

(4)  by  inserting  after  section  1889  the  following  new  section: 

“special  rules  for  laboratory  and  diagnostic  tests  and  services 

“Sec.  1890.  (a)  Requiring  Diagnostic  Laboratory  and  Screening  Tests  to  be 
Furnished  in  Certified  Settings. — No  payment  may  be  made  under  this  title  for 
any  diagnostic  and  screening  test  performed  in  any  laboratory  (including  a  labora¬ 
tory  that  is  part  of  a  rural  health  clinic  or  any  institution  considered  a  hospital  for 
purposes  of  section  1814(d)),  including  a  routine  laboratory  test  for  purposes  of  sec¬ 
tion  1861(oo)(l)  or  section  1861(pp)(l),  unless  such  laboratory  meets  the  following 
requirements: 

“(f)  If  the  laboratory  is  situated  in  any  State  in  which  State  or  applicable 
local  law  provides  for  licensing  of  establishments  of  this  nature,  the  labora¬ 
tory— 

“(A)  is  licensed  pursuant  to  such  law,  or 

“(B)  is  approved,  by  the  agency  of  such  State  or  locality  responsible  for 
licensing  establishments  of  this  nature,  as  meeting  the  standards  estab¬ 
lished  for  such  licensing. 

“(2)  The  laboratory  meets — 

“(A)  the  certification  requirements  under  section  353  of  the  Public  Health 
Service  Act;  and 

“(B)  such  other  conditions  relating  to  the  health  and  safety  of  individuals 
with  respect  to  whom  such  tests  are  performed  as  the  Secretary  may  find 
necessary. 

“(b)  Exclusion  of  Diagnostic  Services  Not  Meeting  Requirements  for  Inpa¬ 
tient  Hospital  Services.— 

I].  I1?  GENERAL.— No  item  or  service  may  be  included  as  a  diagnostic  service 
specified  in  section  1861(s)(2)(C)  if  the  item  or  service  would  not  be  included  as 
an  inpatient  hospital  service  under  section  1861(b)  if  furnished  to  an  inpatient 
of  a  hospital.  v 
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“(2)  Exception  for  physicians’  SERVICES— Paragraph  (1)  shall  not  apply 
with  respect  to  any  service  consisting  of  a  physicians’  service.”;  and 

(5)  by  striking  “paragraphs  (15)  and  (16)  of  section  1861(s)”  each  place  it  ap¬ 
pears  in  section  1864(a)  and  the  third  sentence  of  section  1865(a)  and  inserting 
subsections  (a)  and  (b)  of  section  1890”. 

SEC.  3114.  EXPANDING  COVERAGE  OF  PREVENTIVE  BENEFITS. 

(a)  Annual  Screening  Mammography  for  Women  Over  Age  49. — Section 
1834(c)(2)(A)  (42  U.S.C.  1395m(c)(2)(A))  is  amended— 

(1)  in  clause  (iv),  by  striking  “but  under  65  years  of  age,”;  and 

(2)  by  striking  clause  (v). 

(b)  Coverage  of  Screening  Pap  Smear  and  Pelvic  Exams. — 

(1)  Coverage  of  pelvic  exam;  increasing  frequency  of  coverage  of  pap 
SMEAR. — Section  1861(nn)  (42  U.S.C.  1395x(nn))  is  amended — 

(A)  in  the  heading,  by  striking  “Smear”  and  inserting  “Smear;  Screening 
Pelvic  Exam”; 

(B)  by  striking  “(nn)”  and  inserting  “(nn)(l)”; 

(C)  by  striking  “3  years”  and  all  that  follows  and  inserting  “3  years,  or 
during  the  preceding  year  in  the  case  of  a  woman  described  in  paragraph 

(3).”;  and 

(D)  by  adding  at  the  end  the  following  new  paragraphs: 

“(2)  The  term  ‘screening  pelvic  exam’  means  an  pelvic  examination  provided  to  a 
woman  if  the  woman  involved  has  not  had  such  an  examination  during  the  preced¬ 
ing  3  years,  or  during  the  preceding  year  in  the  case  of  a  woman  described  in  para¬ 
graph  (3),  and  includes  a  clinical  breast  examination. 

“(3)  A  woman  described  in  this  paragraph  is  a  woman  who— 

“(A)  is  of  childbearing  age  and  has  not  had  a  test  described  in  this  subsection 
during  each  of  the  preceding  3  years  that  did  not  indicate  the  presence  of  cer¬ 
vical  cancer;  or 

“(B)  is  at  high  risk  of  developing  cervical  cancer  (as  determined  pursuant  to 
factors  identified  by  the  Secretary).”. 

(2)  Conforming  amendments. — (A)  Section  1861(s)(14)  (42  U.S.C. 

1395x(s)(14))  is  amended  by  inserting  “and  screening  pelvic  exam”  after  “screen¬ 
ing  pap  smear”. 

(B)  Section  1862(a)(1)(F)  (42  U.S.C.  1395y(a)(l)(F))  is  amended  by  inserting 
“and  screening  pelvic  exam”  after  “screening  pap  smear”. 

(c)  Coverage  of  Colorectal  Screening. — 

(1)  In  GENERAL.— Section  1834  (42  U.S.C.  1395m),  as  amended  by  section 
3102(a),  is  amended  by  inserting  after  subsection  (d)  the  following  new  sub- 
section  * 

“(e)  Frequency  and  Payment  Limits  for  Screening  Fecal-Occult  Blood 
Tests,  Screening  Flexible  Sigmoidoscopies,  and  Screening  Colonoscopy.— 

“(1)  Screening  fecal-occult  blood  tests.— 

“(A)  Limiting  coverage  for  non-elderly  to  high-risk  individuals  — 
No  payment  may  be  made  under  this  part  for  a  screening  fecal-occult  blood 
test  provided  for  the  purpose  of  early  detection  of  colon  cancer  to  an  individ¬ 
ual  who  is  under  65  years  of  age  unless  the  individual  is  at  high  risk  for 
colorectal  cancer  (as  determined  in  accordance  with  criteria  established  by 
the  Secretary). 

“(B)  Frequency  limits. — Subject  to  revision  by  the  Secretary  under  para¬ 
graph  (4),  no  payment  may  be  made  under  this  part  for  a  screening  fecal- 
occult  blood  test  provided  to  an  individual  for  the  purpose  of  early  detection 
of  colon  cancer  if  the  test  is  performed — 

“(i)  in  the  case  of  an  individual  under  65  years  of  age,  more  fre¬ 
quently  than  is  provided  in  a  periodicity  schedule  established  by  the 
Secretary  for  purposes  of  this  subparagraph;  or 
“(ii)  in  the  case  of  any  other  individual,  within  the  11  months  follow¬ 
ing  the  month  in  which  a  previous  screening  fecal-occult  blood  test  was 
performed. 

“(2)  Screening  flexible  sigmoidoscopies.— 

“(A)  Payment  amount. — The  Secretary  shall  establish  a  payment  amount 
under  section  1848  with  respect  to  screening  flexible  sigmoidoscopies  pro¬ 
vided  for  the  purpose  of  early  detection  of  colon  cancer  that  is  consistent 
with  payment  amounts  under  such  section  for  similar  or  related  services, 
except  that  such  payment  amount  shall  be  established  without  regard  to 
subsection  (aX2)(A)  of  such  section. 

“(B)  Limiting  coverage  for  non-elderly  to  high-risk  individuals.— 
No  payment  may  be  made  under  this  part  for  a  screening  flexible 


54 


sigmoidoscopy  provided  for  the  purpose  of  early  detection  of  colon  cancer  to 
an  individual  who  is  under  65  years  of  age  unless  the  individual  is  at  high 
risk  for  colorectal  cancer  (as  determined  in  accordance  with  criteria  estab¬ 
lished  by  the  Secretary). 

“(C)  Frequency  limits.— Subject  to  revision  by  the  Secretary  under  para¬ 
graph  (4),  no  payment  may  be  made  under  this  part  for  a  screening  flexible 
sigmoidoscopy  provided  to  an  individual  for  the  purpose  of  early  detection 
of  colon  cancer  if  the  procedure  is  performed — 

“(i)  in  the  case  of  an  individual  under  65  years  of  age,  morp  fre¬ 
quently  than  is  provided  in  a  periodicity  schedule  established  by  the 
Secretary  for  purposes  of  this  subparagraph;  or 
“(ii)  in  the  case  of  any  other  in&vidual,  within  the  59  months  follow¬ 
ing  the  month  in  which  a  previous  screening  flexible  sigmoidoscopy  was 
performed. 

“(3)  Screening  colonoscopy  for  individuals  at  high  risk  for  colorectal 

CANCER. — 

“(A)  Payment  amount. — The  Secretary  shall  establish  a  payment  amount 
under  section  1848  with  respect  to  screening  colonoscopy  for  individuals  at 
high  risk  for  colorectal  cancer  (as  determined  in  accordance  with  criteria  es¬ 
tablished  by  the  Secretary)  provided  for  the  purpose  of  early  detection  of 
colon  cancer  that  is  consistent  with  payment  amounts  under  such  section 
for  similar  or  related  services,  except  that  such  payment  amount  shall  be 
established  without  regard  to  subsection  (a)(2XA)  of  such  section. 

“(B)  Frequency  limit. — Subject  to  revision  by  the  Secretary  under  para¬ 
graph  (4),  no  payment  may  be  made  under  this  part  for  a  screening 
colonoscopy  for  individuals  at  high  risk  for  colorectal  cancer  provided  to  an 
individual  for  the  purpose  of  early  detection  of  colon  cancer  if  the  procedure 
is  performed  within  the  47  months  following  the  month  in  which  a  previous 
screening  colonoscopy  was  performed. 

“(C)  Factors  considered  in  establishing  criteria  for  determining 
individuals  at  HIGH  RISK. — In  establishing  criteria  for  determining  wheth¬ 
er  an  individual  is  at  high  risk  for  colorectal  cancer  for  purposes  of  this 
paragraph,  the  Secretary  shall  take  into  consideration  family  history,  prior 
experience  of  cancer,  a  history  of  chronic  digestive  disease  condition,  and 
the  presence  of  any  appropriate  recognized  gene  markers  for  colorectal  can¬ 
cer. 

“(4)  Revision  of  frequency. — 

“(A)  Review. — The  Secretary  shall  review  periodically  the  appropriate 
frequency  for  performing  screening  fecal-occult  blood  tests,  screening  flexi¬ 
ble  sigmoidoscopies,  and  screening  colonoscopy  based  on  age  and  such  other 
factors  as  the  Secretary  believes  to  be  pertinent. 

“(B)  Revision  of  frequency.— The  Secretary,  taking  into  consideration 
the  review  made  under  clause  (i),  may  revise  from  time  to  time  the  fre¬ 
quency  with  which  such  tests  and  procedures  may  be  paid  for  under  this 
subsection,  but  no  such  revision  shall  apply  to  tests  or  procedures  per¬ 
formed  before  January  1,  2002. 

“(5)  Limiting  charges  of  nonparticipating  physicians. — 

“(A)  In  general. — In  the  case  of  a  screening  flexible  sigmoidoscopy  pro¬ 
vided  to  an  individual  for  the  purpose  of  early  detection  of  colon  cancer  or 
a  screening  colonoscopy  provided  to  an  individual  at  high  risk  for  colorectal 
cancer  for  the  purpose  of  early  detection  of  colon  cancer  for  which  payment 
may  be  made  under  this  part,  if  a  nonparticipating  physician  provides  the 
procedure  to  an  individual  enrolled  under  this  part,  the  physician  may  not 
charge  the  individual  more  than  the  limiting  charge  (as  defined  in  section 
1848(g)(2)). 


“(B)  Enforcement. — If  a  physician  or  supplier  knowing  and  willfully  im¬ 
poses  a  charge  in  violation  of  subparagraph  (A),  the  Secretary  may  apply 
sanctions  against  such  physician  or  supplier  in  accordance  with  section 
1842(j)(2).”. 


(2)  Conforming  amendments.— (A)  Paragraphs  (1)(D)  and  (2)(D)  of  section 
1833(a)  (42  U.S.C.  13951(a))  are  each  amended  by  striking  “subsection  (h)(1)” 
and  inserting  “subsection  (h)(1)  or  section  1834(e)(1),”. 

(B)  Clauses  (i)  and  (ii)  of  section  1848(a)(2)(A)  (42  U.S.C.  1395w-4(a)(2)(A)) 
are  each  amended  by  striking  “a  service”  and  inserting  “a  service  (other  than 
a  screening  flexible  sigmoidoscopy  provided  to  an  individual  for  the  purpose  of 
early  detection  of  colon  cancer  or  a  screening  colonoscopy  provided  to  an  individ¬ 
ual  at  high  risk  for  colorectal  cancer  for  the  purpose  of  early  detection  of  colon 
cancer)”. 
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(C)  Section  1861(s)  (42  U.S.C.  1395x(s))  as  amended  by  section  3113(a),  is 
amended — 

(i)  by  striking  “and”  at  the  end  of  paragraph  (16); 

(ii)  by  striking  the  period  at  the  end  of  paragraph  (17)  and  inserting 
and”;  and 

(iii)  by  inserting  after  paragraph  (17)  the  following  new  paragraph: 

“(18)  screening  fecal-occult  blood  tests,  screening  flexible  sigmoidoscopies,  and 
screening  colonoscopy  provided  for  the  purpose  of  early  detection  of  colon  can- 
cer.” 

(D)  Section  1862(a)  (42  U.S.C.  1395y(a)),  as  amended  by  section  3113(b)(2),  is 
amended — 

(i)  in  paragraph  (1) — 

(I)  in  subparagraph  (G),  by  striking  “and”  at  the  end; 

(II)  in  subparagraph  (H),  by  striking  the  semicolon  at  the  end  and 
inserting  “,  and”;  and 

(III)  by  adding  at  the  end  the  following  new  subparagraph: 

“(I)  in  the  case  of  screening  fecal-occult  blood  tests,  screening  flexible 
sigmoidoscopies,  and  screening  colonoscopy  provided  for  the  purpose  of  early  de¬ 
tection  of  colon  cancer,  which  are  performed  more  frequently  than  is  covered 
under  section  1834(e);”;  and 

(ii)  in  paragraph  (7),  by  striking  “or  (H)”  and  inserting  “(H),  or  (I)”. 

(d)  Coverage  of  Screening  for  Sexually-Transmitted  Diseases.— 

(1)  In  general. — Section  1861(s)  (42  U.S.C.  1395x(s)(2)),  as  amended  by  sec¬ 
tion  3113(a)  and  subsection  (cX2)(D),  is  amended — 

(1)  by  striking  “and”  at  the  end  of  paragraph  (17); 

(2)  by  striking  the  period  at  the  end  of  paragraph  (18)  and  inserting  “;  and”; 
and 

(3)  by  inserting  after  paragraph  (18)  the  following  new  paragraph: 

“(19)  screening  for  chlamydial  infection  and  gonorrhea  for  a  woman  over  12 
years  of  age  and  under  50  years  of  age  who  is  at  risk  for  sexually-transmitted 
disease  (as  determined  pursuant  to  factors  identified  by  the  Secretary)  and  who 
has  not  had  such  a  screening  during  the  preceding  1-year  period.”. 

(2)  Conforming  amendment.— Section  1862(a)  (42  U.S.C.  1395y(a)),  as 
amended  by  section  3113(b)(2)  and  subsection  (c)(2)(D),  is  amended — 

(i)  in  paragraph  (1) — 

(I)  in  subparagraph  (H),  by  striking  “and”  at  the  end; 

(II)  in  subparagraph  (I),  by  striking  the  semicolon  at  the  end  and  in¬ 
serting  “,  and”;  and 

(III)  by  adding  at  the  end  the  following  new  subparagraph: 

“(J)  in  the  case  of  screening  for  chlamydia  and  gonorrhea,  which  is  performed 
more  frequently  than  is  covered  under  section  1861(s)(19);”;  and 

(ii)  in  paragraph  (7),  by  striking  “or  (I)”  and  inserting  “(I),  or  (J)”. 

SEC.  3115.  COVERAGE  OF  PREGNANCY-RELATED  SERVICES  AND  FAMILY  PLANNING. 

(a)  IN  General.— Section  1861(s)  (42  U.S.C.  1395x(sX2)),  as  amended  by  sections 
3113(a),  3114(c)(2XD),  and  3114(d)(1),  is  amended — 

(1)  by  striking  “and”  at  the  end  of  paragraph  (18); 

(2)  by  striking  the  period  at  the  end  of  paragraph  (19)  and  inserting  “;  and”; 
and 

(3)  by  inserting  after  paragraph  (19)  the  following  new  paragraphs: 

“(20)  pregnancy-related  services;  and 

“(21)  voluntary  family  planning  services,  including  contraceptive  devices 
that — 

“(A)  may  only  be  dispensed  upon  prescription,  and 

“(B)  are  subject  to  approval  by  the  Secretary  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act.’ . 

(b)  Payment  for  Services;  Waiver  of  Coinsurance  and  Deductible  for  Pre¬ 
natal  Services.— 

(1)  Amount  of  payment;  waiver  of  coinsurance  for  prenatal  services. — 
Section  1833(aXl)  (42  U.S.C.  13951(a)(1)),  as  amended  by  sections  3102(f)  and 
3113(bX3),  is  amended — 

(A)  by  striking  “and  (S)”  and  inserting  “(S)”;  and 

(B)  by  striking  the  semicolon  at  the  end  and  inserting  the  following:  , 
(T)  with  respect  to  pregnancy-related  services  (as  described  in  section 
1861(s)(20)),  the  amounts  paid  shall  be  80  percent  (or,  in  the  case  of  serv¬ 
ices  consisting  of  prenatal  services,  100  percent)  of  the  lesser  of  the  actual 
charge  for  the  services  or  the  amount  determined  by  a  fee  schedule  estab¬ 
lished  by  the  Secretary  for  the  purposes  of  this  subparagraph,  and  (U)  with 
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respect  to  voluntary  family  planning  services  (described  in  section 
1861(s)(21)),  the  amounts  paid  shall  be  80  percent  of  the  lesser  of  the  actual 
charge  for  the  services  or  the  amount  determined  by  a  fee  schedule  estab¬ 
lished  by  the  Secretary  for  the  purposes  of  this  subparagraph;”. 

(2)  Waiver  of  deductible  for  prenatal  services. — The  first  sentence  of 
section  1833(b),  (42  U.S.C.  13951(b))  as  amended  by  section  3113(b)(3),  is 
amended — 

(A)  by  striking  “and  (7)”  and  inserting  “(7)”;  and 

(B)  by  striking  the  period  at  the  end  and  inserting  the  following;  “,  and 
(8)  such  deductible  shall  not  apply  with  respect  to  pregnancy-related  serv¬ 
ices  consisting  of  prenatal  services  (described  in  section  1861(s)(20)).”. 

SEC.  3116.  EXPANDING  COVERAGE  OF  MENTAL  HEALTH  AND  SUBSTANCE  ABUSE  SERVICES. 

(a)  Inpatient  Psychiatric  Hospital  Services. — 

(1)  Services  covered.— Section  1812(a)  (42  U.S.C.  1395d(a))  is  amended— 

(A)  by  striking  “and”  at  the  end  of  paragraph  (3); 

(B)  by  striking  the  period  at  the  end  of  paragraph  (4)  and  inserting 
and”;  and 

(C)  by  adding  at  the  end  the  following  new  paragraph: 

“(5)  inpatient  hospital  services  furnished  primarily  for  the  diagnosis  or  treat¬ 
ment  of  mental  illness  or  substance  abuse  for  up  to  60  days  during  a  year.”. 

(2)  Limitation  on  coverage.— Section  1812(bX3)  (42  U.S.C.  1395d(b))  is 
amended  to  read  as  follows: 

“(3)  inpatient  hospital  services  furnished  primarily  for  the  diagnosis  or  treat¬ 
ment  of  mental  illness  or  substance  abuse  that  are  furnished  to  the  individual 
during  a  year  after  such  services  have  been  furnished  to  the  individual  for  a 
total  of  60  days  during  the  year.”. 

(3)  Conforming  amendments.— (A)  Section  1812(a)(1)  (42  U.S.C.  1395d(a)(l)) 
is  amended  by  inserting  “(other  than  services  described  in  paragraph  (5))”  after 
“inpatient  hospital  services”  the  first  place  it  appears. 

(B)  Section  1812(bXl)  (42  U.S.C.  1395d(bXl))  is  amended  by  inserting  “(other 
than  services  described  in  paragraph  (3))”  after  “inpatient  hospital  services”  the 
first  place  it  appears. 

(C)  Section  1812  (42  U.S.C.  1395d)  is  amended  by  striking  subsection  (c). 

(D)  Section  1814(a)  (42  U.S.C.  1395fla))  is  amended — 

(i)  in  paragraph  (2),  by  striking  subparagraph  (A); 

(ii)  in  paragraph  (3),  by  striking  “(other  than  inpatient  psychiatric  hos¬ 
pital  services)  ;  and 

(iii)  by  striking  paragraph  (4). 

(E)  Section  1861  (42  U.S.C.  1395x)  is  amended  by  striking  subsection  (c) 

(4)  Effective  date;  transition.— The  amendments  made  by  this  section 
shall  take  effect  January  1,  1998,  except  that — 

(A)  an  individual  who  at  any  time  prior  to  such  date  has  been  furnished 
inpatient  psychiatric  services  (as  defined  for  purposes  of  title  XVIII  of  the 
Social  Security  Act  as  of  the  date  of  the  enactment  of  this  Act)  for  190  con¬ 
secutive  days  is  not  entitled  to  any  services  under  section  1812(aX5)  (as 
added  by  paragraph  (1XC));  and 

(B)  in  the  case  of  an  individual  who  is  not  described  in  subparagraph  (A) 
and  is  receiving  inpatient  psychiatric  hospital  services  (as  defined  for  pur¬ 
poses  of  title  XVIII  of  the  Social  Security  Act  as  of  the  date  of  the  enact¬ 
ment  of  this  Act)  on  December  31,  1997,  for  which  payment  may  be  made 
under  section  1812  of  such  Act,  the  number  of  days  of  services  for  which 
the  individual  is  entitled  under  section  1812(aX5)  (and  the  number  of  days 
applicable  under  section  1812(bX3))  shall  be  equal  to  the  greater  of  60  or 
the  difference  between  190  days  and  the  number  of  days  of  such  inpatient 
psychiatric  hospital  services  furnished  to  the  individual  prior  to  January  1, 
1998. 

(b)  Intensive  Residential  Services. — 

(1)  Coverage  under  part  a.— Section  1812(a)  (42  U.S.C.  1395d(a))  as 
amended  by  subsection  (a)(1),  is  amended — 

(A)  by  striking  “and”  at  the  end  of  paragraph  (4); 

(B)  by  striking  the  period  at  the  end  of  paragraph  (5)  and  inserting  “• 

and  ;  and  b  ’ 

(C)  by  adding  at  the  end  the  following  new  paragraph: 

“(6)  intensive  residential  services  (as  described  in  section  1861(qq))  furnished 
to  an  individual  for  up  to  120  days  during  any  calendar  year,  except  that  such 
services  may  be  furnished  to  the  individual  for  additional  days  during  the  year 
if  necessary  for  the  individual  to  complete  a  course  of  treatment  to  the  extent 
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that  the  number  of  days  of  inpatient  hospital  services  described  in  paragraph 
(5)  that  may  be  furnished  to  the  individual  during  the  year  (as  reduced  under 
such  paragraph)  is  not  less  than  15.”. 

(2)  Services  described. — Section  1861  (42  U.S.C.  1395x),  as  amended  by  sec¬ 
tion  3113(b),  is  further  amended  by  adding  at  the  end  the  following  new  sub¬ 
section: 


“Intensive  Residential  Services 

“(qqXl)  Subject  to  paragraph  (2),  the  term  ‘intensive  residential  services’  means 
inpatient  services  provided  in  any  of  the  following  facilities: 

“(A)  Residential  detoxification  centers. 

“(B)  Crisis  residential  programs  or  mental  illness  residential  treatment  pro¬ 
grams. 

“(C)  Therapeutic  family  or  group  treatment  homes. 

“(D)  Residential  centers  for  substance  abuse  treatment. 

“(2)  No  service  may  be  treated  as  an  intensive  residential  service  under  paragraph 
( 1)  unless  the  facility  at  which  the  service  is  provided— 

“(A)  is  legally  authorized  to  provide  such  service  under  the  law  of  the  State 
(or  under  a  State  regulatory  mechanism  provided  by  State  law)  in  which  the 
facility  is  located  or  is  certified  to  provide  such  service  by  an  appropriate  accred¬ 
itation  entity  approved  by  the  Secretary;  and 

“(B)  meets  such  other  requirements  as  the  Secretary  may  impose  to  assure 
the  quality  of  the  intensive  residential  services  provided. 

“(3)  No  service  may  be  treated  as  an  intensive  residential  service  under  paragraph 
(1)  unless  the  service  is  furnished  in  accordance  with  standards  established  by  the 
Secretary  for  the  management  of  such  services.”. 

(3)  Reduction  in  days  of  coverage  for  inpatient  services. — Section 

1812(a)(5)  and  section  1812(bX3),  as  amended  by  subsection  (a),  are  each 
amended  by  striking  the  period  at  the  end  and  inserting  the  following:  re¬ 

duced  by  a  number  of  days  determined  by  the  Secretary  so  that  the  actuarial 
value  of  providing  such  number  of  days  of  services  under  this  paragraph  to  the 
individual  is  equal  to  the  actuarial  value  of  the  days  of  inpatient  residential 
services  furnished  to  the  individual  under  paragraph  (6)  during  the  year  after 
such  services  have  been  furnished  to  the  individual  for  120  days  during  the  year 

(rounded  to  the  nearest  day).”.  _ 

(4)  Amount  of  payment. — Section  1814  (42  U.S.C.  1395f)  is  amended- — 

(A)  in  subsection  (b)  in  the  matter  preceding  paragraph  (1),  by  inserting 
“other  than  intensive  residential  services,”  after  “hospice  care,”;  and 

(B)  by  adding  at  the  end  the  following  new  subsection: 


(ii)  of  section 


“Payment  for  Intensive  Residential  Services 

“(m)  The  amount  of  payment  under  this  part  for  intensive  residential  services 
under  section  1812(a)(6)  shall  be  equal  to— 

“( 1)  the  lesser  of—  ,  ,  ,  .. 

“(A)  the  reasonable  cost  of  such  services,  as  determined  under  section 

186  l(v),  or 

“(B)  the  customary  charges  with  respect  to  such  services, 
less  the  amount  a  provider  may  charge  as  described  in  clause 

18‘X2)aif2su^h  services  are  furnished  by  a  public  provider  of  services  or  by  an¬ 
other  provider  which  demonstrates  to  the  satisfaction  of  the  Secretary  that  a 
significant  portion  of  its  patients  are  low-income  (and  requests  that  payment  be 
made  under  this  clause),  free  of  charge  or  at  nominal  charges  to  the  public,  the 
amount  determined  in  accordance  with  subsection  (bX2);  and 

“(3)  if  (and  for  so  long  as)  the  conditions  described  in  subsection  (b)(3)  are 
met,  the  amounts  determined  under  the  reimbursement  system  described  in 

(c)SLOWERINGnCOINSURANCE  FOR  CERTAIN  OUTPATIENT  MENTAL  HEALTH  AND  SUB- 

(1)  IN  GENERAL. — Section  1833(c)  (42  U.S.C.  13951(c))  is  amended  by  striking 
“mental,  psychoneurotic,  and  personality  disorders”  and  all  that  follows  through 
“are  incurred”  and  inserting  the  following:  “mental  illness  or  substance  abuse 
of  an  individual  who,  at  the  time  such  expenses  are  incurred,  is  over  18  years 
of  age,  is  not  an  inpatient  of  a  hospital,  and  has  received  5  or  more  sessions 
of  such  treatment  during  the  calendar  year,”. 
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(2)  Requiring  services  to  be  furnished  in  accordance  with  management 
standards.— Section  1862(a)  (42  U.S.C.  1395y(a)),  as  amended  by  section 
3103(b),  is  amended — 

(A)  by  striking  “and”  at  the  end  of  paragraph  (16); 

(B)  by  striking  the  period  at  the  end  of  paragraph  (17)  and  inserting 
or”;  and 

(C)  by  inserting  after  paragraph  (17)' the  following: 

“( 18)  in  the  case  of  any  items  or  services  furnished  under  part  B  for  the  treat¬ 
ment  of  mental  illness  or  emotional  disturbance  (including  substance  abuse),  if 
the  services  are  not  furnished  in  accordance  with  standards  established  by  the 
Secretary  for  the  management  of  such  services.”. 

(d)  Intensive  Community-based  Services. — 

(1)  Coverage.— Section  1832(a)(2)(J)  (42  U.S.C.  1395k(a)(2)(J))  is  amended  to 
read  as  follows: 

“(J)  intensive  community-based  services  (as  described  in  section 
1861(ff)> — 

“(i)  for  an  unlimited  number  of  days  during  any  calendar  year,  in  the 
case  of  services  described  in  section  1861(ff)(2)(L)  that  are  furnished  to 
an  individual  who  is  a  seriously  mentally  ill  adult,  a  seriously  emotion¬ 
ally  disturbed  child,  or  an  adult  or  child  with  serious  substance  abuse 
disorder  (as  determined  in  accordance  with  criteria  established  by  the 
Secretary), 

“(ii)  for  up  to  180  days  during  any  calendar  year,  in  the  case  of  serv¬ 
ices  described  in  section  1861(ff)(2XJ),  or 

“(iii)  for  up  to  90  days,  in  the  case  of  any  other  such  services.”. 

(2)  Services  described.— Section  1861(ff)(2)  (42  U.S.C.  1395x(ff)(2))  is 
amended — 

(A)  in  subparagraph  (C) — 

(i)  by  inserting  “behavioral  aide  services,”  after  “nurses”,  and 

(ii)  by  adding  at  the  end  the  following:  “(to  the  extent  authorized 
under  State  law)”; 

(B)  by  striking  “and”  at  the  end  of  subparagraph  (H); 

(C)  by  redesignating  subparagraph  (I)  as  subparagraph  (N);  and 

(D)  by  inserting  after  subparagraph  (H)  the  following  new  subparagraphs: 

“(I)  psychiatric  rehabilitation  services, 

“( J)  day  treatment  services  for  individuals  under  19  years  of  age, 

“(K)  in-home  services, 

“(L)  case  management  services, 

“(M)  ambulatory  detoxification  services,  and”. 

(3)  Permitting  non-physician  providers  to  supervise  individual  program 
OF  TREATMENT.— Section  1861(ff)(l)  (42  U.S.C.  1395x(ff)(l))  is  amended  by  in¬ 
serting  after  “supervision  of  a  physician”  the  following:  “(or,  to  the  extent  per¬ 
mitted  under  the  law  of  the  State  in  which  the  services  are  furnished,  a  non¬ 
physician  mental  health  professional)”. 

(4)  Requiring  services  to  meet  management  standards. — Section 
1861(fF)(l)  (42  U.S.C.  1395x(fTXl))  is  amended  by  striking  the  period  at  the  end 
and  inserting  the  following:  “,  but  does  not  include  any  item  or  service  that  is 
not  furnished  in  accordance  with  standards  established  by  the  Secretary  for  the 
management  of  such  services.”. 

(5)  Programs  eligible  to  provide  services.— Section  1861(ff)(3)  (42  U.S.C. 
1395x(ff)(3))  is  amended  to  read  as  follows: 

“(3)  A  program  described  in  this  paragraph  is  a  program  (whether  facility-based 
or  freestanding)  which  is  furnished  by  an  entity — 

“(A)  legally  authorized  to  furnish  such  a  program  under  State  law  (or  the 
State  regulatory  mechanism  provided  by  State  law)  or  certified  to  furnish  such 
a  program  by  an  appropriate  accreditation  entity  approved  by  the  Secretary 

“(B)  meeting  such  other  requirements  as  the  Secretary  may  impose  to  assure 
the  quality  of  the  intensive  residential  services  provided.”. 

(6)  Waiver  of  copayment  for  case  management  services  furnished  to 
CERTAIN  INDIVIDUALS.— Section  1832(a)(3)  (42  U.S.C.  1395k(aX2))  is  amended— 

(A)  in  subparagraph  (B),  by  striking  “or  (E)”  and  inserting  “(E)  or  (F)”- 

(B)  by  striking  “and”  at  the  end  of  subparagraph  (DX 

(C)  by  adding  “and”  at  the  end  of  subparagraph  (E);  and 

(D)  by  adding  at  the  end  the  following  new  subparagraph: 

“(F)  with  respect  to  services  described  in  section  1832(a)(2)(J)(i)  the 
amount  determined  under  subparagraph  (B),  except  that  ‘100  percent’  shall 
be  substituted  for  any  reference  in  such  subparagraph  to  ‘80  percent’  ” 
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(7)  Conforming  amendments. — (A)  Section  1861(ff)  (42  U.S.C.  1395x(ff))  is 
amended — 

(i)  in  the  heading,  by  striking  “Partial  Hospitalization”  and  inserting  “In¬ 
tensive  Community-Based”;  and 

(ii)  in  paragraph  (1),  by  striking  “partial  hospitalization”  and  inserting 
“intensive  community-based”. 

(B)  Section  1866(e)(2)  (42  U.S.C.  1395cc(e)(2))  is  amended  by  striking  “partial 
hospitalization”  and  inserting  “intensive  community-based”. 

(e)  Requirement  for  Provision  of  Services  Through  Organized  Systems  of 
Care  for  At-Risk  Children.— 

(1)  Requiring  coordination  of  mental  health  services  through  orga¬ 
nized  SYSTEMS  OF  CARE. — 

(A)  Psychiatric  hospital  services. — Section  1812(a)(5)  (42  U.S.C. 
1395d(a)(5)),  as  added  by  subsection  (a)(1),  is  amended  by  striking  the  pe¬ 
riod  at  the  end  and  inserting  the  following:  “,  but  only  if  (with  respect  to 
services  furnished  to  an  at-risk  child  described  in  section  186  l(rr))  such 
services  are  furnished  in  conformity  with  the  plan  of  an  organized  system 
of  care  for  mental  health  and  substance  abuse  services  in  accordance  with 


section  1861(rr).”. 

(B)  Other  part  b  items  and  services. — Section  1862(a)(18),  as  added  by 
subsection  (c)(2),  is  amended  by  striking  the  period  at  the  end  and  inserting 
the  following:  “,  and,  in  the  case  of  services  furnished  to  an  at-risk  child 
described  in  section  1861(rr)  who  is  not  an  inpatient  of  a  hospital,  if  the 
services  are  not  furnished  in  conformity  with  the  plan  of  an  organized  sys¬ 
tem  of  care  for  mental  health  and  substance  abuse  services  in  accordance 
with  section  1861(rr).”. 

(C)  Intensive  residential  services. — Section  1861(qq)  (42  U.S.C. 
1395x(qq))  as  added  by  subsection  (b)(2),  is  amended— 

(i)  in  paragraph  (1),  by  striking  “paragraph  (2)”  and  inserting  “para¬ 
graphs  (2)  and  (3)”; 

(ii)  by  adding  at  the  end  the  following  new  paragraph: 

“(3)  In  the  case  of  services  furnished  to  an  at-risk  child  described  in  section 
1861(rr),  no  service  may  be  treated  as  an  intensive  residential  service  under  this 
subsection  unless  the  service  is  furnished  in  conformity  with  the  plan  of  an  orga¬ 
nized  system  of  care  for  mental  health  and  substance  abuse  services  in  accordance 
with  section  186 l(rr).”. 

(D)  Intensive  community-based  services. — Section  I861(ff)(l)  (42 
U.S.C.  1395x(ff)(l))  is  amended  by  inserting  after  “by  a  physician”  the  fol¬ 
lowing:  “(or,  in  the  case  of  services  furnished  to  an  at-risk  child  described 
in  section  1861(rr),  by  an  organized  system  of  care  for  mental  health  and 
substance  abuse  services  in  accordance  with  such  section)”. 

(2)  Organized  systems  of  care  described.— Section  1861  (42  U.S.C.  1395x) 
is  amended  by  adding  at  the  end  the  following  new  subsection: 


“Organized  System  of  Care  for  Mental  Health  and  Substance  Abuse  Services 

“(rr)(l)  The  term  ‘organized  system  of  care  for  mental  health  and  substance  abuse 
services’  means,  with  respect  to  mental  health  services  provided  to  an  at-risk  child, 
a  community-based  service  delivery  network  consisting  of  public  or  private  providers 
that  a  State  determines  meets  the  following  requirements  (in  accordance  with  guide¬ 
lines  of  the  Secretary):  .  ,  .  .  .  ,  , 

“(A)  The  system  has  established  linkages  with  existing  mental  illness  and 
substance  abuse  service  delivery  programs  in  the  area  in  which  the  child  resides 
(or  is  in  the  process  of  developing  or  operating  a  system  with  appropriate  public 
agencies  in  the  area  to  coordinate  the  delivery  of  such  services  to  individuals 

in  the  area).  .  ,  ..  , 

“(B)  The  system  provides  for  the  participation  and  coordination  ot  multiple 
agencies  and  providers  that  serve  the  needs  of  children  in  the  area,  including 
agencies  and  providers  involved  with  child  welfare,  education,  juvenile  or  crimi¬ 
nal  justice,  health  care,  mental  health,  and  substance  abuse  treatment 

“(C)  The  system  provides  for  the  involvement  of  the  families  of  children  to 
whom  mental  illness  and  substance  abuse  services  are  provided  in  the  planning 

of  treatment  and  the  delivery  of  services.  A  ..  ,  ... 

“(D)  The  system  provides  for  the  development  and  implementation  by  multi- 
disciplinary  and  multi-agency  teams  of  individualized  treatment  plans  that  are 
recognized  and  followed  by  the  requisite  providers  in  the  area. 

“(E)  The  system  ensures  the  delivery  and  coordination  of  the  range  ot  mental 
illness  and  substance  abuse  services  required  for  at-risk  children. 
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“(F)  The  system  provides  for  the  management  of  the  individualized  treatment 
plans  and  for  a  flexible  response  to  treatment  changes  over  time. 

“(G)  The  system  places  individuals  in  treatment  programs  in  accordance  with 
uniform  patient  placement  criteria  established  by  the  Secretary  in  consultation 
with  the  States. 

“(2)  In  this  subsection — 

“(A)  the  term  ‘at-risk  child’  means  an  individual  under  19  years  of  age  who 
has  a  serious  emotional  disorder  or  substance  abuse  disorder  (in  accordance 
with  criteria  established  by  the  Secretary  for  purposes  of  this  subsection^  and 
is  currently  involved  or  at  imminent  risk  of  being  involved  with  one  or  more 
public  agencies  providing  services  to  children,  including  agencies  relating  to 
child  welfare,  special  education,  and  juvenile  or  criminal  justice;  and 

“(B)  the  term  ‘mental  health  services’  has  the  meaning  given  such  term  in 
section  1893(c).”. 

(3)  Establishment  of  criteria  for  severity  of  illness  by  secretary.— 
Not  later  1  year  after  the  date  of  the  enactment  of  this  Act,  the  Secretary  shall 
develop  criteria  for  determining  whether  an  individual  has  a  serious  emotional 
disorder  or  substance  abuse  disorder  for  purposes  of  section  1861(rr)(2). 

(f>  Special  Rule  for  Beneficiaries  in  States  With  Managed  Programs.— Title 
XVIII  is  amended  by  inserting  after  section  1892  the  following  new  section: 

“COVERAGE  OF  MENTAL  HEALTH  SERVICES  FOR  INDIVIDUALS  IN  STATES  WITH  MANAGED 

MENTAL  HEALTH  PROGRAMS 


“Sec.  1893.  (a)  Application  of  State  Coverage  Rules.— Notwithstanding  any 
other  provision  of  this  title,  in  the  case  of  an  individual  entitled  to  benefits  under 
part  A  or  enrolled  under  part  B  who  is  a  resident  of  a  State  operating  a  comprehen- 
sive  managed  mental  health  program  under  section  4201  of  the  Health  Security  Act 
and  who  is  enrolled  in  the  program  during  a  month — 

“(1)  the  individual  is  considered  to  have  waived  the  right  to  benefits  for  men¬ 
tal  health  services  under  this  title  in  consideration  of  receipt  of  benefits  for 
mental  health  services  through  such  program; 

“(2)  the  Secretary  shall  make  a  per  capita  payment  to  the  State  in  the 
amount  specified  in  subsection  (b)(1),  on  behalf  of  the  individual;  and 

(3)  no  other  payment  may  be  made  under  this  title  with  respect  to  mental 
health  services  furnished  to  the  individual  during  the  month 
Payments  under  paragraph  (2)  shall  be  made  on  a  monthly  basis 
(b)  Amount  of  Capitation  Payment.— 

“( 1)  In  general.— In  the  case  of  a  State  operating  a  program  described  in 
subsection  (a)  for  a  month,  the  amount  specified  in  this  subsection  is  the  Sec- 
retary  s  estimate  of  the  sum  of  the  following  products: 

“(A)  The  product  of — 


“(i)  the  part  A  per  enrollee  mental  health  payment  described  in  para¬ 
graph  (2)  for  the  month;  and 

“(ii)  the  number  of  individuals  in  the  State  who  are  entitled  to  bene¬ 
fits  under  part  A  during  the  month  and  (as  estimated  prior  to  the 
month  based  on  information  provided  by  the  State)  who  are  enrolled  in 
the  program  described  in  subsection  (a). 

“(B)  The  product  of— 

“(i[  Per  enrollee  mental  health  payment  described  in  para¬ 
graph  (2)  for  the  month;  and  v 

(ii)  the  number  of  individuals  in  the  State  who  are  enrolled  under 
part  B  during  the  month  and  (as  estimated  prior  to  the  month  based 
on  information  provided  by  the  State)  who  are  enrolled  in  the  program 
described  in  subsection  (a).  B 

“(2)  Per  enrollee  payments. — In  paragraph  (1) _ 

.  ‘Pfrt  A  Per  enrollee  payment’  for  a  month  is  an  amount  equal 

to  the  Secretary  s  estimate  of  the  average  actuarial  value  of  the  mental 
health  services  for  which  payment  would  be  made  under  part  A  for  the 
month  on  behalf  of  individuals  enrolled  in  the  State  program  described  in 
subsection  (a)  during  the  month  if  the  individuals  were  not  enrolled  in  the 
State  program  during  the  month;  and 

. toe  ‘pfrt  ?  pe5-  enfolle®  payment’  for  a  month  is  an  amount  equal 
BoJhk  Secretaryfs  esV?*?te  of  the  average  actuarial  value  of  the  mental 
health  services  for  which  payment  would  be  made  under  part  B  for  the 
month  on  behalf  of  individuals  enrolled  in  the  State  program  described  in 
subsection  (a)  during  the  month  if  the  individuals  were  not  enrolled  in  the 
State  program  during  the  month. 
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“(3)  Adjustments. — The  Secretary  shall  adjust  the  amount  of  payment  other¬ 
wise  made  to  a  State  under  this  subsection  for  a  month — 

“(A)  to  reduce  such  payment  to  take  into  account  any  amounts  paid  to 
the  State  under  other  programs  (including  programs  under  part  A  or  part 
E  of  title  IV  or  under  the  Individuals  With  Disabilities  Education  Act)  to¬ 
wards  the  costs  of  providing  mental  health  services  to  individuals  enrolled 
in  the  program;  ana 

“(B)  to  take  into  account  overpayments  or  underpayments  made  under 
this  subsection  in  previous  months. 

“(c)  Mental  Health  and  Substance  Abuse  Services  Described— In  this  sec¬ 
tion,  the  term  ‘mental  health  and  substance  abuse  services’  means  the  following 
items  and  services: 

“(1)  Inpatient  psychiatric  services  (as  described  in  section  1812(a)(5). 

“(2)  Any  items  or  services  furnished  under  part  B  for  the  treatment  of  mental 
illness  or  substance  abuse  for  an  individual  who  is  not  an  inpatient  of  a  hos- 
pital. 

“(3)  Intensive  community -based  mental  health  services  (as  described  in  sec¬ 


tion  1861(ff))- 

“(4)  Intensive  residential  services  (as  described  in  section  1861(qq). 


SEC.  3117.  EXPANDED  COVERAGE  OF  CERTAIN  CHIROPRACTIC  SERVICES. 

Section  1861(r)(5)  (42  U.S.C.  1395x(r)(5))  is  amended  by  striking  “sections 
1861(s)(l)  and  1861(s)(2)(A)”  and  inserting  “paragraphs  (1),  (2)(A),  (3),  and  (4)  of 
subsection  (s)”. 


SEC.  3118.  MANAGED  CARE  OPTIONS. 

Section  1876(g)  (42  U.S.C.  1395mm(g))  is  amended  by  adding  at  the  end  the  fol¬ 
lowing  new  paragraph: 

“(7)  An  eligible  organization  with  a  risk-sharing  contract  under  this  section  may 
provide  services  under  part  A  and  B  to  individuals  enrolled  with  the  organization 
through  an  unlimited-choice-of-provider  plan  described  in  section  2204(15),  except 
that  in  no  case  could  the  cost  sharing  requirements  imposed  under  such  option  with 
respect  to  services  furnished  through  providers  who  are  not  members  of  the  organi¬ 
zation’s  provider  network  (as  defined  in  section  2204(10))  exceed  the  cost-shanng  re¬ 
quirements  that  would  otherwise  be  imposed  with  respect  to  the  services  if  the  serv¬ 
ices  were  furnished  under  this  title  other  than  through  the  eligible  organization.  . 


SEC.  3119.  EFFECTIVE  DATE. 

The  amendments  made  by  this  part  shall  apply  to  items  and  services  furnished 
on  or  after  January  1,  1998. 


TITLE  IV— STATE  PROGRAMS 
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Sec!  4105.  Offset  to  direct  payments  for  outstanding  maintenance  of  effort  payments. 
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Subtitle  A— State  Provider  Reimbursement 

Systems 

SEC  4001.  STANDARDS  FOR  STATE  PROVIDER  REIMBURSEMENT  SYSTEMS. 

(a)  In  General.— During  the  period  in  which  a  State  provider  reimbursement  sys¬ 
tem  (in  this  subtitle  referred  to  as  a  “State  system”)  is  approved  under  this  sec¬ 
tion — 
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( 1)  the  payment  rates  provided  under  such  system  shall  apply  to  services  cov¬ 
ered  under  the  system  and  furnished  in  the  State; 

(2)  maximum  payment  rates  shall  not  apply  to  such  services  under  subtitle 
D  of  title  VI,  in  accordance  with  section  6621(b)(2)(A);  and 

(3)  the  Secretary  is  deemed  to  have  approved  a  waiver  of  such  requirements 
relating  to  the  determination  of  payment  amounts  under  the  medicare  program, 
medicare  part  C,  and  medicaid  programs  as  may  be  necessary  to  implement 
such  system. 

(b)  Application. — Subject  to  subsection  (e),  the  Secretary  may  not  approve  a 
State  system  under  this  section  unless  the  State  submits  to  the  Secretary  an  appli¬ 
cation  in  such  form  and  manner  and  containing  such  information  and  assurances 
(consistent  with  this  subtitle)  as  the  Secretary  may  require. 

(c)  Conditions  for  Approval. — 

(1)  In  general. — The  Secretary  shall  approve  the  application  of  a  State  with 
respect  to  a  State  system  only  if  the  Secretary  determines  that  the  conditions 
for  approval  described  in  sections  4002  and  4003  are  met. 

(2)  Limitation  on  disapproval. — The  Secretary  cannot  deny  the  application 
of  a  State  for  a  State  system  on  the  ground  that  the  methodology  used  under 
the  system  to  control  payments  for  inpatient  hospital  services  is  based  on  a  pay¬ 
ment  methodology  other  than  on  the  basis  of  a  diagnosis-related  group. 

(d)  Termination  of  Approval.— 

(1)  In  general. — The  Secretary  shall  terminate  approval  of  a  State  system 
in  accordance  with  section  4004  if — 

(A)  the  Secretary  determines  that  the  system  no  longer  meets  the  re¬ 
quirements  of  section  4002(b)(1)  (relating  to  all  payers),  section 
4002(b)(3)(B)  (relating  to  limitation  on  differentials  for  medicaid  services), 
or  section  4002(e)  (relating  to  certain  requirements  for  hospitals);  or 

(B)  the  Secretary  has  reason  to  believe  that  the  assurances  described  in 
any  of  the  following  sections  are  not  being  (or  will  not  be)  met: 

(i)  Section  4002(b)(2)  (relating  to  equitable  treatment  of  all  payers). 

(ii)  Section  4002(f)  (relating  to  special  requirements  for  hospital  ad¬ 
missions  and  exclusions). 

(iii)  Section  4003  (relating  to  limiting  aggregate  expenditures). 

(2)  Additional  authority. — The  Secretary  may  terminate  such  approval  if 
the  Secretary  determines  that  the  system  no  longer  continues  to  meet  another 
conditions  for  approval  described  in  section  4002  or  4003. 

(e)  Deemed  Approval  of  Certain  Systems. — 

(1)  In  general. — In  the  case  of  a  hospital  reimbursement  control  system  ap¬ 
proved  under  section  1886(c)(4)  of  the  Social  Security  Act  or  described  in  section 
1814(b)(3)  of  such  Act  and  used  for  payment  of  hospital  services  in  the  State 
under  the  medicare  program,  the  system  is  deemed  to  be  a  State  system  ap¬ 
proved  under  this  section  with  respect  to  payment  for  hospital  services. 

(2)  Termination. — Insofar  as  paragraph  (1)  applies  to  a  State  system,  the 
continuation  of  the  approval  of  the  system  is  conditioned  only  upon  the  system’s 
compliance  with  the  requirements  described  in  such  paragraph. 

SEC.  4002.  GENERAL  CONDITIONS  FOR  STATE  PROVIDER  REQUIREMENTS  FOR  STATE  SYS¬ 
TEMS. 

(a)  Application  to  Services.— 

(1)  In  general. — Subject  to  paragraph  (2),  the  State  system  applies  to  serv¬ 
ices  described  in  any  (or  all)  of  the  following  subparagraphs: 

(A)  Inpatient  hospital  services  (including  services  of  exempt  hospitals  (as 
defined  in  section  6311(a)(4))  statewide. 

(B)  Outpatient  hospital  services  (including  services  of  exempt  hospitals 
(as  so  defined))  statewide. 

(C)  Physicians  services  statewide. 

For  purposes  of  this  part,  services  described  in  each  of  subparagraphs  (A),  (B), 
and  (C)  shall  be  treated  as  a  separate  class  of  services. 

(2)  Additional  services  only  by  class  of  service.— The  system  may  apply 
to  services  in  addition  to  services  described  in  paragraph  (1)  only  if  the  system 
applies  to  all  services  within  the  class  (established  under  section  6002)  in  which 
the  services  are  classified. 

(b)  Application  to  All  Payers;  Equitable  Treatment. — 

(1)  Application  to  all  payers.— The  system  applies  to  substantially  all  pay¬ 
ers  (including  the  medicare  program,  medicare  part  C,  and  the  medicaid  pro¬ 
gram  in  the  State)  for  services  to  which  the  system  applies. 

(2)  Equitable  treatment. — The  Secretary  has  been  provided  satisfactory  as¬ 
surances  as  to  the  equitable  treatment  of  all  payers  (including  the  medicare  pro- 
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gram,  medicare  part  C,  and  medicaid  programs  and  other  Federal  and  State 
programs)  under  the  system. 

(3)  Payment  rate  differentials  permitted.— 

(A)  In  general. — Subject  to  subparagraph  (B),  a  State  may  provide  for 
payment  rates  for  services  furnished  under  the  medicaid  program  that  are 
different  from  the  payment  rates  for  services  for  which  payment  is  made 
by  other  payers. 

(B)  Limitation  on  differentials  for  services  under  medicaid. — The 
ratio  of  the  average  rate  of  payment  for  services  under  the  medicaid  pro¬ 
gram  to  such  average  rate  of  payment  for  the  same  services  by  health  bene¬ 
fit  plans  (other  than  the  medicare  program,  medicare  part  C,  and  medicaid 
programs)  may  not  be  less  than  the  ratio  of  the  average  of  the  rates  of  pay¬ 
ment  within  the  class  of  services  for  which  payment  is  provided  under  the 
medicaid  program  to  such  average  rate  of  payment  under  other  health  ben¬ 
efit  plans  (other  than  the  medicare  program,  medicare  part  C,  and  medicaid 
programs)  during  the  most  recent  year  before  the  implementation  of  the 
State  system,  as  determined  by  the  Secretary. 

(4)  Separate  rate  negotiations  permitted  for  health  maintenance  or¬ 
ganizations. — 

(A)  In  general. — A  State  may  provide  that  a  health  maintenance  organi¬ 
zation  (as  defined  in  subparagraph  (B))  may  negotiate  directly  with  provid¬ 
ers  of  services  covered  under  the  system  with  respect  to  the  organization’s 
rate  of  payment  for  such  services. 

(B)  Definition. — In  subparagraph  (A),  the  term  “health  maintenance  or¬ 
ganization”  means  an  eligible  organization  with  a  contract  under  section 
1876  of  the  Social  Security  Act  or  a  qualified  health  maintenance  organiza¬ 
tion  (as  defined  in  section  1310(d)  of  the  Public  Health  Service  Act). 

(5)  Minimum  payment  rates. — Under  the  State  system,  the  State  may  pro¬ 
vide  that  the  amount  of  payment  for  any  service  within  a  class  of  services  under 
the  system  may  not  be  less  than  a  minimum  payment  rate  established  by  the 
State  for  the  services. 

(c)  Operation. — The  system  is  operated  directly  by  the  State  or  by  a  State  agency 
or  other  public  authority.  The  previous  sentence  shall  be  construed  to  prohibit  a 
State  from  contracting  with  private  organizations  to  carry  out  the  requirements  of 
the  State  system. 

(d)  Reports  Required. — Providers  of  services  covered  under  the  system  must 
make  such  reports  as  the  Secretary  may  require  in  order  to  monitor  assurances  pro¬ 
vided  under  section  4003  and  make  determinations  under  section  4004. 

(e)  Assurances  of  Continued  Access.— The  State  must  provide  the  Secretary 

with  satisfactory  assurances  that  operation  of  the  system  will  not  result  in  any 
change  in  hospital  admission  practices  or  the  provision  of  other  services  which  re¬ 
sult  in —  „  .  .  . 

(1)  a  significant  reduction  in  the  proportion  of  patients  (receiving  services  cov¬ 
ered  under  the  system)  who  have  no  third-party  coverage  and  who  are  unable 
to  pay  for  such  services, 

(2)  a  significant  reduction  in  the  proportion  of  individuals  provided  services 
for  which  payment  is  (or  is  likely  to  be)  less  than  the  anticipated  charges  or 
costs  of  such  services,  or 

(3)  the  refusal  to  provide  services  to  individuals  who  would  be  expected  to  re¬ 
quire  unusually  costly  or  prolonged  treatment  for  reasons  other  than  those  re¬ 
lated  to  the  appropriateness  of  the  care  available  from  the  provider. 

(f)  Special  Requirements  for  Hospital  Admissions  and  Exclusions.— If  the 
system  applies  to  payment  for  hospital  services,  the  system  requires  hospitals  to 
which  the  system  applies  to  meet  the  requirement  of  section  1866(a)(1)(G)  of  the  So¬ 
cial  Security  Act  with  respect  to  the  medicare  program  and  the  system  provides  for 
the  exclusion  of  certain  costs  in  accordance  with  section  1862(a)(14)  of  such  Act  (ex- 
cept  for  such  waivers  thereof  as  the  Secretary  provides  by  regulation). 

SEC.  4003.  CONTROL  OF  AGGREGATE  EXPENDITURES  REQUIREMENT  FOR  STATE  SYSTEMS. 

(a)  Assurances  Required.—  , 

( 1)  In  GENERAL. — A  State  system  may  not  be  approved  until  the  Secretary  nas 
been  provided  satisfactory  assurances  that  under  the  system,  during  a  3-year 
period  (the  first  such  period  beginning  with  the  first  month  in  which  this  sec¬ 
tion  applies  to  that  system  in  the  State)  the  following  2  tests  are  met. 

(A)  Aggregate  expenditure  test.— The  sum  of— 

(i)  aggregate  private  sector  expenditures  (as  defined  in  paragraph 

(4)),  and 
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(ii)  the  aggregate  medicare  expenditures  (as  defined  in  paragraph  (5)) 
for  such  class  (or  classes)  under  the  system, 
will  not  exceed  the  applicable  total  limit  specified  in  paragraph  (2). 

(B)  Medicare  expenditure  test. — The  aggregate  medicare  expenditures 
for  such  class  (or  classes)  under  the  system  will  not  exceed  the  applicable 
medicare  limit  specified  in  paragraph  (3). 

(2)  Applicable  total  limit. — The  applicable  total  limit  specified  in  this  para¬ 
graph  is  the  total  of  the  maximum  amount  of  payments  that  would  be  payable 
in  the  State  for  the  covered  class  (or  classes)  of  services  if  the  State  system  were 
not  in  effect.  With  respect  to  payments  for  individuals  who  are  not  enrolled 
under  the  medicare  program  or  medicare  part  C,  such  amount  shall  be  based 
on  the  State  private  per  capita  expenditure  estimate  (established  under  subtitle 
B  of  title  VI)  for  the  State,  adjusted — 

(A)  to  remove  the  effect  of  the  adjustment  described  in  section  6101(b)(3), 
and 

(B)  to  take  into  account  only  the  proportion  of  such  estimate  that  is  at¬ 
tributable  to  the  covered  class  (or  classes). 

(3)  Applicable  medicare  limit. — The  applicable  medicare  limit  specified  in 
this  paragraph  is  the  sum  of — 

(A)  the  maximum  amount  of  payments  that  would  be  payable  in  the  State 
for  the  covered  class  (or  classes)  of  services  under  the  medicare  program  if 
the  State  system  were  not  in  effect,  and 

(B)  the  maximum  amount  of  payments  that  would  be  payable  in  the  State 
for  the  covered  class  (or  classes)  of  services  under  medicare  part  C  if  the 
State  system  were  not  in  effect. 

(4)  Aggregate  private  sector  expenditures  defined.— In  this  subtitle,  the 
term  “aggregate  private  sector  expenditures”  means  the  product  of — 

(A)  the  State  private  per  capita  expenditure  estimate  (referred  to  in  para¬ 
graph  (2),  subject  to  the  adjustment  described  in  such  paragraph)  for  the 
class  (or  classes)  of  services  covered  under  the  system,  and 

(B)  the  average  number  of  residents  of  the  State  enrolled  in  qualified 
health  plans. 

(5)  Aggregate  medicare  expenditures  defined.— In  this  subtitle,  the  term 
“aggregate  medicare  expenditures”  means  expenditures  under  the  medicare  pro¬ 
gram  and  medicare  part  C  for  items  and  services  included  in  the  class  (or  class¬ 
es)  of  services  covered  under  the  system. 

(6)  Waiver  of  aggregate  expenditure  test  for  years  prior  to  1997.— The 
aggregate  expenditure  test  described  in  paragraph  (1)  shall  not  apply  with  re¬ 
spect  to  a  State  system  for  any  year  prior  to  1997. 

(b)  Annual  Determination  by  Secretary.— The  Secretary  shall  annually  deter¬ 
mine  whether  a  State  system  has  met  the  tests  described  in  subsection  (aXl)  for 
the  most  recent  3-year  period,  determined  based  on  all  classes  of  services  covered 
under  the  system. 

(c)  Use  of  Medicare  Savings. — 

(1)  In  general.— If  the  Secretary  determines  that  a  State  system  under  this 
subtitle  has  resulted  in  medicare  savings  over  a  period  of  3  consecutive  years, 
in  the  4th  year  there  shall  be  paid  to  the  State  an  amount  equal  to  the  medi¬ 
care  savings  in  the  first  year  of  such  3-year  period.  Such  payments  shall  be 
made  from  the  Federal  Hospital  Insurance  Trust  Fund,  the  Federal  Supple¬ 
mentary  Medical  Insurance  Trust  Fund,  Medicare  Part  C  Trust  Fund  in  such 
amounts  as  reflects  the  medicare  savings  attributable  to  the  respective  Trust 
Fund  in  such  first  year. 

(2)  Definitions. — In  this  subsection: 

(A)  The  term  “medicare  spending”  means,  with  respect  to  a  State  in  a 
year,  aggregate  medicare  expenditures  incurred  under  the  medicare  pro¬ 
gram  and  medicare  part  C  in  the  State  in  the  year. 

(B)  The  term  “baseline  medicare  spending”  means,  with  respect  to  a  State 

in  a  year,  the  amount  of  aggregate  medicare  expenditures  that  the  Sec¬ 
retary  estimates  would  have  been  incurred  under  the  medicare  program 
and  medicare  part  C  in  the  State  in  the  year  if  this  subtitle  did  not  aDDlv 
in  the  State.  F  J 

(C)  The  term  “medicare  savings”  means,  with  respect  to  a  State  in  a  year, 
the  amount  by  which  the  baseline  medicare  spending  for  the  State  in  the 
year  exceeds  the  medicare  spending  for  the  State  in  the  year. 


65 


SEC.  4004.  TERMINATION  OF  APPROVAL  OF  STATE  SYSTEM. 

(a)  In  General. — The  Secretary  shall  terminate  approval  of  a  State  system  in  ac¬ 
cordance  with  this  section  if  the  Secretary  determines  under  section  4003(b)  that  the 
State  has  not  met  the  tests  referred  to  in  such  section. 

(b)  Process.— 

(1)  NOTICE. — The  Secretary  may  terminate  the  approval  of  a  State  system 
under  this  subtitle  only  after  the  expiration  of  a  90-day  period  beginning  on  the 
date  the  Secretary  informs  the  State  of  the  Secretary’s  intention  to  terminate 
such  approval,  unless,  during  such  90-day  period,  the  State  requests  a  hearing 
with  the  Secretary. 

(2)  Hearing. — If  the  State  requests  a  hearing  during  the  90-day  period  de¬ 

scribed  in  paragraph  (1),  the  Secretary  shall  conduct  a  hearing  during  which 
the  State  may  present  evidence  showing  that  the  Secretary  should  not  termi¬ 
nate  the  approval  of  its  system.  If  the  Secretary  decides  to  reject  such  evidence, 
the  Secretary  shall  terminate  the  approval  of  the  State’s  system  beginning  with 
the  first  day  of  the  first  month  that  begins  after  the  date  of  the  Secretary’s  deci¬ 
sion.  . 

(3)  Judicial  review  prohibited. — There  shall  be  no  administrative  or  judi¬ 
cial  review  of  a  decision  by  the  Secretary  with  respect  to  the  approval  (or  termi¬ 
nation  of  approval)  of  a  State  system  under  this  subsection. 

(c)  Adjustments  to  Recapture  Excess  Spending. — 

(1)  Adjustment  of  maximum  payment  rates.— If  the  Secretary  terminates 
the  approval  of  a  State  system  under  this  section  due  to— 

(A)  a  failure  to  meet  the  test  described  in  section  4003(a)(1)(A)  (relating 
to  aggregate  private  sector  and  medicare  expenditures),  the  maximum  pay¬ 
ment  rates  otherwise  established  for  services  within  the  class  (or  classes) 
of  services  under  subtitle  D  of  title  VI  shall  be  adjusted  in  accordance  with 
paragraph  (2)(A),  but  only  for  that  State;  or 

(B)  a  failure  to  meet  the  test  described  in  section  4003(a)(lXB)  (relating 
to  aggregate  medicare  expenditures),  the  payment  rates  otherwise  estab¬ 
lished  for  items  and  services  within  the  class  (or  classes)  of  services  under 
subtitle  C  of  title  VIII  shall  be  adjusted  in  accordance  with  paragraph 
(2XB),  but  only  for  that  State. 

(2)  Adjustments. — 

(A)  In  MAXIMUM  PAYMENT  RATES  FOR  PRIVATE  SECTOR  EXPENDITURES.— 
The  adjustment  described  in  this  subparagraph  is  such  a  reduction  in  the 
maximum  payment  rates  for  the  class  (or  classes)  of  services  covered  under 
the  system  as  the  Secretary  determines  necessary  to  decrease— 

(i)  the  amount  of  aggregate  private  sector  expenditures  that  would 
otherwise  be  made  for  services  provided  in  the  State,  by 

(ii)  the  amount  by  which  aggregate  private  sector  expenditures  lor 
such  class  (or  classes)  of  services  for  the  3-year  period  involved  ex¬ 
ceeded  the  applicable  private  sector  limit  specified  in  section  4003(aX4) 

for  such  period.  , 

(B)  In  MEDICARE  payment  rates— The  adjustment  described  in  this  sub- 
paragraph  for  a  State  is  such  a  reduction  in  the  applicable  medicare  pay¬ 
ment  rate  for  the  class  (or  classes)  of  services  covered  under  the  system  as 

the  Secretary  determines  necessary  to  decrease — 

(i)  the  amount  of  aggregate  medicare  expenditures  that  would  other- 
wise  be  made  for  services  provided  in  the  State,  by 

(ii)  the  amount  by  which  aggregate  medicare  expenditures  for  such 
class  (or  classes)  of  services  for  the  3-year  period  involved  exceeded  the 
applicable  medicare  limit  specified  in  section  4003(a)(3)  for  such  period 

(C)  Period  of  adjustment. — The  adjustments  under  subparagraphs  (A) 

and  (B)  shall  be  made —  .  .  , 

(i)  during  the  year  following  the  termination  of  the  system,  or 

(ii)  during  each  year  in  the  3-year  period  following  the  termination, 
if  the  Secretary  determines  that  a  reduction  over  such  3-year  period  is 
appropriate  in  the  case  of  a  State. 

Subtitle  B— State  Benefit  Management  Programs 


SEC.  4101.  STANDARDS  FOR  STATE  BENEFIT  MANAGEMENT  PROGRAMS. 

(a)  Establishment  of  State  Programs.-A  State  may  operate  a  State  benefit 
management  program  approved  by  the  Secretary  under  this  subtitle  (sucha  pro¬ 
gram  fn  this  subtitle  referred  to  as  a  “State  program  )  under  which  the  State 
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(1)  guarantees  coverage  for  at  least  the  guaranteed  national  benefit  package, 
including  pediatric  services  for  children,  for  all  individuals  enrolled  in  the  pro¬ 
gram;  and 

(2)  controls  aggregate  health  care  expenditures  in  the  State  (for  all  classes  of 
services)  in  the  same  manner,  and  subject  to  the  same  tests,  as  a  State  operat¬ 
ing  a  State  provider  reimbursement  system  under  subtitle  A,  without  regard  to 
the  adjustment  described  in  section  4003(a)(2)(A). 

(b)  Flexibility  of  Program. — A  State  program  under  this  subtitle  may  provide 
guaranteed  coverage  through  a  State  single  payer  or  public  plan,  an  employer  man¬ 
date,  a  combination  of  public  and  private  coverage,  competing  health  plans,  man¬ 
aged  competition,  or  any  other  system,  so  long  as  the  program  covers  all  eligible  in¬ 
dividuals  who  are  residents  of  the  State. 

(c)  Conditions  for  Approval. — The  Secretary  may  not  approve  a  State  program 
under  this  subtitle  unless  the  Secretary  determines  that  the  State  and  the  program 
meet  the  applicable  requirements  of  sections  4102  and  4103. 

(d)  Termination  of  Approval. — The  Secretary  shall  terminate  approval  of  a 
State  program  in  accordance  with  section  4106  if  the  Secretary  determines  that  the 
State  or  the  program  no  longer  meet  the  applicable  requirements  of  sections  4102 
and  4103. 


SEC.  4102.  GENERAL  REQUIREMENTS  FOR  STATE  BENEFIT  MANAGEMENT  PROGRAMS. 

(a)  Application. — The  Secretary  may  not  approve  a  State  program  under  this 
subtitle  unless  the  State  submits  to  the  Secretary  an  application  in  such  form  and 
manner  as  the  Secretary  may  require  and  containing  the  following  information  and 
assurances: 

( 1)  Ensuring  access  to  benefits. — Assurances  that  services  under  the  guar¬ 
anteed  national  benefit  package  will  be  reasonably  accessible  to  individuals 
whom  the  State  is  required  to  cover  under  the  program  under  subsection  (b). 

(2)  Public  administration. — Assurances  that  the  program  will  be  publicly 
administered,  except  that  nothing  in  this  paragraph  shall  be  construed  to  pro¬ 
hibit  a  State  from  contracting  with  private  organizations  to  carry  out  the  re¬ 
quirements  of  the  State  program. 

(3)  Special  requirements  for  public  plan.— To  the  extent  that  the  State 
program  provides  benefits  through  a  plan  under  which  the  State  makes  direct 
payment  to  providers  for  services  under  the  program,  assurances  that  the  pro¬ 
gram — 

(A)  meets  the  standards  applicable  to  insured  health  benefit  plans  under 
subtitle  A  of  title  V; 

Provides  coverage  for  emergency  and  urgent  care  services  furnished 
to  individuals  enrolled  in  the  program  by  out-of-state  providers; 

(C)  has  in  effect  procedures  to  coordinate  the  delivery  and  payment  of 
benefits  for  individuals  enrolled  in  health  benefit  plans  outside  of  the  State 
who  receive  services  from  providers  in  the  State,  individuals  who  are  em¬ 
ployees  of  employers  in  the  State  but  are  not  residents  of  the  State,  and 
other  individuals  for  whom  coordination  of  enrollment  and  delivery  and 
payment  of  benefits  is  necessary. 

(b)  Coverage. — 

.  lNu  GENERAL.— Except  as  otherwise  provided  in  this  subsection  and  section 
4103,  the  State  shall  assure  that  the  State  program  covers  all  eligible  individ¬ 
uals  who  are  residents  of  the  State. 

(2)  Exception  for  individuals  enrolled  in  certain  self-insured  health 

BENEFIT  PLANS.— 

(A)  In  general. — A  State  shall  not  be  considered  to  have  failed  to  meet 
the  requirement  of  paragraph  (1)  with  respect  to  individuals  enrolled  in  a 
qualified  health  plan  described  in  subparagraph  (B)  if  the  sponsor  elects 
with  respect  to  all  plan  enrollees,  to  provide  coverage  under  the  plan  and 
to  not  participate  in  the  State  program. 

(B)  Plan  described. — A  qualified  health  plan  described  in  this  su'opara- 
graph  is  a  self-insured  health  benefit  plan  (as  defined  in  section  2204(11) 
of  the  Social  Security  Act) — 

(i)  in  the  case  of  a  plan  sponsored  by  an  employer,  that  is  sponsored 
by  an  employer  which  has  full-time  employees  employed  in  2  or  more 
States  and  has  not  fewer  than  5,000  full-time  employees  in  the  United 
States  (as  determined  in  accordance  with  the  criteria  described  in  sec¬ 
tion  3451(d)  of  the  Internal  Revenue  Code  of  1986);  and 

(ii)  in  the  case  of  any  other  such  plan,  that  has  enrollees  residing  in 
2  or  more  States  and  has  not  fewer  than  5,000  enrollees  in  the  United 
States. 
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(C)  Prohibiting  restrictions  on  access  to  benefits  under  excluded 
PLANS. — A  State  may  not  prohibit  providers  in  the  State  from  receiving  pay¬ 
ment  for  services  provided  to  individuals  enrolled  in  a  plan  for  which  a 
sponsor  makes  an  election  under  subparagraph  (A)  not  to  participate  in  the 
State  program,  or  impose  other  restrictions  on  the  ability  of  providers  to 
furnish  services  to  such  individuals. 

(3)  Determination  of  residence  in  state. — 

(A)  In  GENERAL. — For  the  purposes  of  determining  eligibility  for  coverage 
under  a  State  program,  an  individual  shall  be  considered  a  “resident”  of  the 
State  if  the  individual  lives  in  the  State  with  the  intention  of  remaining 
there  permanently  or  indefinitely. 

(B)  Certain  individuals  excluded. — The  State  may  not  deny  coverage 
under  the  State  program  to  an  individual  described  in  subparagraph  (A)  be¬ 
cause  the  individual  has  not  resided  in  the  State  for  a  specified  period,  or 
because  the  individual  is  temporarily  absent  from  the  State,  except  that  a 
State  may  deny  eligibility  for  benefits  under  the  program  to  an  individual 
if  the  State  determines  that  the  individual  is  residing  in  the  State  substan¬ 
tially  for  the  purpose  of  receiving  medical  treatment  in  that  State. 

(c)  ONGOING  Reports. — A  State  operating  a  State  program  approved  by  the  Sec¬ 
retary  under  this  subtitle  shall  submit  annual  reports  to  the  Secretary  on  the  oper¬ 
ation  of  the  program,  together  with  such  other  reports  as  the  Secretary  may  require. 

SEC.  4103.  TREATMENT  OF  MEDICARE  BENEFICIARIES. 

(a)  In  General. — Except  as  provided  in  subsection  (b),  a  State  may  not  cover  any 
individual  who  is  a  medicare  part  A  beneficiary  or  a  medicare  part  C  beneficiary 
under  the  State  program. 

(b)  Permitting  States  to  Cover  Medicare  Beneficiaries. — 

( 1)  In  general. — A  State  program  may  cover  medicare  part  A  beneficiaries 
or  medicare  part  C  beneficiaries,  or  both,  residing  in  the  State  if  the  State  pro¬ 
vides  such  assurances  as  the  Secretary  may  require  that — 

(A)  all  services  for  which  such  beneficiaries  would  otherwise  be  eligible 
under  the  medicare  program  or  medicare  part  C  shall  be  provided  under 
the  State  system  without  additional  cost  (taking  into  account  section  59B(b) 
of  the  Internal  Revenue  Code  of  1986  and  subpart  1  of  part  B  of  title  XXIII 
of  the  Social  Security  Act)  to  such  beneficiaries  and  shall  be  reasonably  ac¬ 
cessible  to  all  such  beneficiaries  residing  in  the  State;  and 

(B)  such  beneficiaries  in  the  State  program  shall  be  eligible  for  the  same 
benefits  and  provided  the  same  opportunities  with  respect  to  choice  of 
health  plans  as  other  residents  of  the  State. 

(2)  Timing  of  coverage  — 

(A)  Medicare  part  c  beneficiaries.— The  coverage  of  medicare  part  C 
beneficiaries  under  a  State  program  shall  begin  with  the  first  year  for 
which  the  State  provides  evidence,  satisfactory  to  the  Secretary,  that  all  of 
the  requirements  for  the  State  program  will  be  met,  and  that  all  benefits 
guaranteed  to  such  medicare  beneficiaries  will  be  provided,  during  such 
year. 

(B)  Medicare  part  a  beneficiaries.— The  coverage  of  medicare  part  A 
beneficiaries  shall  begin  with  the  first  year  that  occurs  after  the  State  pro¬ 
gram  has  been  in  effect  for  3  years  for  which  the  State  provides  evidence, 
satisfactory  to  the  Secretary,  that  all  of  the  requirements  for  the  State  pro¬ 
gram  will  be  met,  and  that  all  benefits  guaranteed  to  such  beneficiaries  will 
be  provided,  during  such  year. 

(3)  CONTROL  of  MEDICARE  expenditures.— If  medicare  part  A  or  part  G  bene¬ 
ficiaries  are  included  in  the  State  program,  the  State  shall  guarantee  that  total 
expenditures  under  the  medicare  program  or  medicare  part  C,  respectively,  in 
the  State  during  the  year  will  not  exceed  the  expenditures  that  would  otherwise 
have  been  made  under  such  program  with  respect  to  such  beneficiaries  residing 
in  the  State  during  the  year. 

(c)  Medicare  Payment  Rules.— In  the  case  of  a  State  program  that  covers  medi¬ 
care  part  A  or  part  C  beneficiaries,  the  State  shall  elect  one  of  the  following  to 

aPP  y  ^  payment  to  beneficiaries  and  providers  based  on  state  payment 
RAXES  —To  have  the  Secretary  make  payment  under  the  medicare  program  and 
medicare  part  C,  respectively,  to  such  beneficiaries  or  to  providers  on  behalf  of 
such  beneficiaries  for  items  and  services  furnished  to  such  beneficiaries  in  the 
same  manner  as  payment  is  made  under  such  program  or  part  with  respect  to 
such  beneficiaries  who  are  not  covered  under  a  State  program,  except  that  such 
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payment  shall  be  based  on  the  applicable  payment  rates  (and  methodology)  es¬ 
tablished  under  the  State  program. 

(2)  Payment  to  states  based  on  prospective  estimated  expenditures.— 
To  have  the  Secretary  make  payment  directly  to  the  State  (on  such  a  periodic 
basis  as  the  Secretary  may  establish)  for  items  and  services  furnished  to  such 
beneficiaries,  based  on  the  Secretary’s  prospective  estimate  of  the  amounts  that 
would  have  been  paid  for  such  items  and  services  under  the  medicare  program 
or  medicare  part  C  if  such  the  State  program  did  not  cover  such  beneficiaries. 

(3)  Reimbursement  of  states  for  actual  services  provided. — To  have*  the 
Secretary  reimburse  the  State  for  payments  by  the  State  for  items  and  services 
covered  under  the  medicare  program  or  medicare  part  C  that  are  furnished  to 
such  beneficiaries  directly  by  the  State  program,  based  on  the  applicable  pay¬ 
ment  rates  (and  methodology)  established  under  the  State  program. 

(d)  Use  of  Medicare  Savings. — The  provisions  of  subsection  (c)  of  section  4003 
shall  apply  under  this  subtitle  in  the  same  manner  as  they  apply  under  subtitle  A. 

(e)  Authority  to  Reduce  Medicare  Payments  During  Transition  Period. — 

(1)  In  general.— If  the  Secretary  determines  at  any  time  during  the  first  3 
years  for  which  a  State  covers  medicare  part  A  beneficiaries  or  medicare  part 
C  beneficiaries  under  the  State  program  under  this  subtitle  that  aggregate  med¬ 
icare  expenditures  under  the  medicare  program  or  medicare  part  C  will  exceed 
the  applicable  medicare  limit  (for  medicare  part  A  or  part  C  beneficiaries,  re¬ 
spectively)  specified  under  subparagraph  (A)  or  (B)  of  section  4003(a)(3),  the 
Secretary  may,  upon  30  days  notice,  withhold  such  an  amount  from  the  pay¬ 
ments  otherwise  made  on  behalf  of  the  medicare  program  or  medicare  part  C 
to  a  State  or  to  health  care  providers  in  a  State  in  order  to  eliminate  such  ex¬ 
cess. 

(2)  Process. — In  the  case  of  payments  withheld  under  paragraph  (1) — 

(A)  if  the  State  submits  evidence  satisfactory  to  the  Secretary  that  aggre¬ 
gate  medicare  expenditures  in  the  State  do  not  exceed  the  applicable  medi¬ 
care  limit  for  the  medicare  program  or  medicare  part  C,  the  Secretary  shall 
release  the  payments  withheld;  or 

(B)  if  the  State  fails  to  submit  such  evidence,  the  payments  withheld 
shall  revert  to  the  medicare  program  or  medicare  part  C. 

(3)  Exception  for  states  receiving  direct  payments.— This  subsection 
shall  not  apply  with  respect  to  a  State  that  elects  to  receive  direct  payment 
from  the  Secretary  with  respect  to  services  furnished  to  medicare  beneficiaries 
under  subsection  (c)(2). 

(f)  Reinstatement  of  Medicare  in  Event  of  Program  Failure  to  Contain 
Costs  or  Meet  Program  Requirements.— In  the  case  of  a  State  program  which 
covers  medicare  part  A  or  part  C  beneficiaries  and  fails  to  meet  requirements  of  this 
section  or  of  the  medicare  program  or  medicare  part  C,  the  Secretary  shall  termi¬ 
nate  coverage  of  such  beneficiaries  under  the  State  program  and  make  payment  for 
any  services  covered  under  the  medicare  program  or  medicare  part  C  that  were  pro¬ 
vided  to  such  beneficiaries  but  were  not  reimbursed  under  the  State  program 

(g)  Medicare  Part  C  Beneficiary  Defined.— In  this  section,  the  term  “medicare 

part  C  beneficiary”  means  an  individual  who  is  enrolled  in  medicare  part  C  (or  who 
would  be  enrolled  in  medicare  part  C  but  for  enrollment  under  a  State  Droeram 
under  this  section).  6 


SEC.  4104.  OPTIONS  RELATING  TO  PAYMENT  FOR  PREMIUM  SUBSIDIES  AND  WRAP-AROUND 
BENEFITS. 

(a)  Premium  Subsidies. — 

( 1)  Premium  certificate  eligible  individuals. — 

(A)  Election.  A  State  with  a  State  program  may  elect  either — 

vivnvA  P?y.ueno  t0  the  State  under  section 

z324(c)(l)(C)(i)  of  the  Social  Security  Act  in  an  amount  described  in 
subparagraph  (B),  or 

(ii)  to  continue  to  have  subpart  1  of  part  B  of  title  XXIII  of  such  Act 
apply  in  the  State. 

(B)  Determination  of  amount  of  periodic  payments.— The  amount  de¬ 
scribed  in  this  subparagraph  is — 

(i)  in  the  case  of  the  election  described  in  subparagraph  (A)(i),  subject 
to  subparagraph  (C),  with  respect  to  periods  occurring  during  a  year 
the  Secretary  s  estimate  of  the  aggregate  amount  of  the  payments  that 
Dfl.,  made  for  premium  certificates  under  subpart  1  of  part 

B  of  title  XXIII  of  the  Social  Security  Act  to  individuals  covered  under 
the  State  program  during  the  most  recent  preceding  year  if  the  State 
did  not  make  the  election  described  in  subparagraph  (AXi),  increased 
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by  the  Secretary’s  estimate  of  the  rate  of  increase  in  the  total  amount 
of  such  payments  with  respect  to  such  individuals  during  the  year;  or 
(ii)  in  the  case  of  the  election  described  in  subparagraph  (A)(ii),  zero. 
(C)  Special  rule  for  payment  to  states  for  years  before  1999. — In 
the  case  of  periods  occurring  during  a  year  before  1999,  the  State  shall  sub¬ 
mit  to  the  Secretary  such  information  as  the  Secretary  may  require  to  ap¬ 
propriately  estimate  the  amounts  described  in  subparagraph  (B)(i)  based  on 
a  program  established  by  the  State  to  determine  the  eligibility  of  State  resi¬ 
dents  for  the  premium  certificates  described  in  subpart  1  of  part  B  of  title 
XXIII  of  the  Social  Security  Act  (using  the  same  eligibility  criteria  applica¬ 
ble  under  such  subpart). 

(2)  Treatment  of  part  c  eligible  individuals.— 

(A)  In  GENERAL. — If  a  State  program  covers  pursuant  to  section  4013 
medicare  part  C  beneficiaries,  the  Secretary  shall  make  payments  to  the 
State  under  section  2324(c)( l)(C)(iii)  of  the  Social  Security  Act  in  the 
amount  described  in  subparagraph  (B). 

(B)  Determination  of  amount. — The  amount  described  in  this  subpara¬ 
graph  is — 

(i)  in  the  case  of  a  State  program  that  covers  medicare  part  C  bene¬ 
ficiaries,  the  Secretary’s  estimate  of  the  aggregate  amount  of  the  reduc¬ 
tion  in  the  tax  imposed  under  section  59B  of  the  Internal  Revenue  Code 
of  1986  that  would  have  resulted  from  the  application  of  subsection  (b) 
of  such  section  with  respect  to  individuals  enrolled  in  the  program  dur¬ 
ing  applicable  period  if  the  State  did  not  cover  such  beneficiaries;  or 

(ii)  in  the  case  of  a  State  program  that  does  not  cover  such  bene- 
ficianes  zero 

(C)  USE  OF  DATA. — In  computing  amounts  under  this  subparagraph  (B)(i), 
the  Secretary  may  use  information  made  available  under  section  6 103(  1 )( 16 ) 
of  the  Internal  Revenue  Code  of  1986. 

(3)  Reconciliation  for  previous  errors  in  estimation.— The  Secretary 
shall  adjust  the  amount  of  payment  made  to  the  State  pursuant  to  this  sub¬ 
section  for  periods  occurring  in  a  year  to  take  into  account  any  errors  in  the 
estimations  made  in  previous  payments,  based  on  information  furnished  by  the 
Secretary  of  the  Treasury  and  such  other  information  as  the  Secretary  deems 
necessary. 

(b)  Wrap-Around  Benefits  — 

(1)  State  ELECTION. — A  State  with  a  State  program  under  this  subtitle  may 
elect  either — 

(A)  to  have  payment  made  directly  to  the  State  under  section 
2324(c)(  lXCXii)  ot  the  Social  Security  Act  in  an  amount  described  in  para- 

(B)  to  continue  to  have  subpart  2  of  part  B  of  title  XXIII  of  such  Act  apply 


in  the  State. 

(2)  Determination  of  amount. 


-The  amount  described  in  this  subparagraph 


is — 


(A)  subject  to  paragraph  (3),  in  the  case  of  a  State  program  that  has 
made  an  election  described  in  paragraph  (IX A),  the  Secretary’s  estimate  of 
the  aggregate  amount  of  the  payments  that  would  been  made  under  sub" 
part  2  of  part  B  of  title  XXIII  of  the  Social  Security  Act  if  such  election  had 
not  been  made;  or 

(B)  in  the  case  of  another  State  program,  zero. 

(3)  Special  rule  for  payment  to  states  for  years  prior  to  1999.— In  the 
case  of  periods  occurring  during  a  year  prior  to  1999,  the  State  shall  submit  to 
the  Secretary  such  information  as  the  Secretary  may  require  to  appropriately 
estimate  the  amounts  described  in  paragraph  (2)(A),  based  on  a  program  estab¬ 
lished  by  the  State  to  determine  the  individuals  enrolled  in  the  State  program 
who  would  be  wrap-around  eligible  individuals  but  the  election  under  the  State 
program  (applying  the  same  criteria  and  a  similar  process  used  by  the  Secretary 
to  determine  whether  individuals  are  wrap-around  eligible  individuals  under 

subpart  2  of  part  B  of  title  XXIII  of  the  Social  Security  Act). 

(4)  Reconciliation  for  previous  errors  in  estimation.  The  Secretary 
shall  adjust  the  amount  of  payment  made  to  the  State  under  this  subsection 
for  periods  occurring  in  a  year  to  take  into  account  any  errors  in  the  estimations 
made  under  this  subsection. 

(5)  Definitions.— In  this  subsection— 

(A)  the  term  “State  wrap-around  benefits  means  a  package  of  benefits 
consisting  of  items  and  services  not  covered  under  the  guaranteed  national 
benefit  package  that  the  Secretary  finds  is  comparable  to  the  wrap-around 
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benefits  provided  under  subpart  2  of  part  B  of  title  XXIII  of  the  Social  Secu¬ 
rity  Act; 

(B)  the  term  “wrap-around  benefits”  means  the  benefits  described  in  sec¬ 
tion  2382  of  the  Social  Security  Act  (as  added  by  section  8102(a));  and 

(C)  the  term  “wrap-around  eligible  individual”  has  the  meaning  given 

such  term  in  section  2381(b)  of  the  Social  Security  Act  (as  added  by  section 
8102(a)).  *  J 

SEC.  4105.  OFFSET  TO  DIRECT  PAYMENTS  FOR  OUTSTANDING  MAINTENANCE  OF  EFFORT 
PAYMENTS.  » 

The  Secretary  shall  reduce  the  amount  of  any  payment  made  directly  to  the  State 
under  section  4103(c)(2)  or  subsection  (a)  or  (b)(2)  of  section  4104  for  a  period  by 
the  amount  of  any  payments  owed  by  the  State  under  part  2  of  subtitle  B  of  title 
VIII  for  such  period. 

SEC.  4106.  TERMINATION  OF  APPROVAL. 

(a)  Annual  Determination  of  Budgetary  Compliance  by  Secretary.— The 
Secretary  shall  annually  determine  whether  a  State  system  has  met  the  tests  de- 
scribed  in  subsection  4102(a)(2)  for  the  most  recent  3-year  period,  determined  based 
on  for  all  classes  of  services  covered  under  the  system. 

(b)  Process  for  Termination. — If  the  Secretary  finds  under  subsection  (a)  that 

I  i  program  aPProved  under  this  subtitle  fails  the  tests  described  in  section 

^  ii  no  ud110  longer  meets  any  of  the  applicable  requirements  of  section  4102 
or  4103,  the  Secretary  shall  terminate  approval  of  the  program,  in  accordance  with 
the  process  described  in  section  4004(b)  (relating  to  termination  of  a  State  provider 
reimbursement  system  under  subtitle  A). 


Subtitle  C — State  Comprehensive  Managed  Mental 
Health  and  Substance  Abuse  Programs 

SEC.  4201.  STATE  COMPREHENSIVE  MANAGED  MENTAL  HEALTH  AND  SUBSTANCE  ABUSE  PRO- 
GRAMS. 

(a)  Optional  Establishment  of  Programs  by  States.— A  State  with  an  applica¬ 
tion  approved  by  the  Secretary  under  subsection  (b)  may  establish  a  comprehensive 
managed  mental  health  and  substance  abuse  program  (in  this  section  referred  to  as 
the  Propam  )  under  which,  during  a  year  the  Program  is  in  effect— 

d)  the  State  shall  provide  (or  arrange  for  the  provision  of)  mental  health  and 
substance  abuse  services  through  the  Program  for  qualified  individuals  residing 
in  tne  otate  who  choose  to  receive  such  services  through  the  Program;  and 

(2)  such  individuals  shall  receive  such  services  through  the  Program  and  not 
t  rough  a  qualified  health  plan,  through  the  medicare  program,  or  through 
medicare  part  C  providing  the  guaranteed  national  benefit  package  (except  that 
nothing  in  this  subsection  shall  be  construed  to  prohibit  a  State  from  entering 
into  a  contract  with  such  a  plan  or  program  under  which  the  State  reimburses 
the  plan  tor  providing  services  under  the  Program  to  such  individuals) 

(b)  Eligibility  Requirements  for  States.-A  State  is  eligible  to  establish  a  Pro- 

ctl0n  lf  the  State  submits  an  application  to  the  Secretary  (at  such 
time  and  in  such  form  as  the  Secretary  may  require)  containing  information  and  as¬ 
surances  that  the  State  and  the  Program  meets  the  following  requirements- 

(1)  Coverage  of  services  without  day  limits.— The  Program  provides  for 
coverage  of  the  mental  health  and  substance  abuse  services  described  in  the 
guaranteed  national  benefit  package  without  the  imposition  of  any  limits  appli¬ 
cable  under  the  package  on  the  number  of  days  for  which  the  services  may  be 
provided  and  (at  the  option  of  the  State)  at  a  lower  coinsurance  rate  than  the 
rate  applicable  under  the  package. 

(2)  Coverage  of  all  qualified  individuals.-* 

{A},1n  general.— Except  as  provided  in  subparagraph  (B),  the  Program 
provides  for  coverage  for  all  qualified  individuals  in  the  State  (as  described 
in  subsection  (c))  during  the  year.  ° 

(B)  Initial  coverage  of  one  group  of  qualified  individuals  only. _ 

uring  any  of  the  first  3  years  in  which  the  Program  is  in  operation  the 
^?^am  “fy  Provide  for  coverage  for  only  the  group  of  qualified  individ- 
fip!f  inHSCnsbedi  m„paraPa/h  (1)  of  subsection  (c)  or  only  the  group  of  quali- 
desT$6d  “  Paragraph  (2)  of  such  subsection,  except  that 
is  prowted  y  n0t  dlSContinue  average  of  any  group  for  which  coverage 
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(3)  Development  of  integrated  delivery  systems. — The  Program  promotes 
the  development  of  integrated  delivery  systems  for  the  management  of  mental 
health  and  substance  abuse  services  for  individuals  enrolled  in  the  Program. 

(4)  Access  to  providers. — The  State  assures  that  individuals  enrolled  in  the 
Program  have  access  to  the  full  range  of  qualified  providers  necessary  to  furnish 
services  covered  under  the  Program  in  accordance  with  such  requirements  as 
the  State  may  impose,  except  tnat  any  individual  or  entity  to  whom  payment 
may  be  made  for  the  provision  of  mental  health  and  substance  abuse  services 
under  medicare  part  C  shall  be  deemed  to  be  a  qualified  provider  under  the 
Program. 

(5)  Mechanism  for  enrollment  of  adults  not  meeting  income  eligibility 

REQUIREMENT. — 

(A)  OPTION  DESCRIBED. — A  State  operating  a  Program  may  elect  to  permit 
qualified  health  plans  in  the  State,  the  medicare  program,  and  medicare 
part  C  to  enroll  in  the  Program  any  individual  covered  under  the  aualified 
health  plan  who  would  be  a  qualified  individual  described  in  subsection 
(c)(2)  but  for  the  individual’s  failure  to  meet  the  requirement  described  in 
subparagraph  (E)  of  such  subsection  (relating  to  income). 

(B)  Requiring  enrollment  and  buy-in  mechanism. — If  a  State  elects  to 
permit  plans  or  programs  to  enroll  individuals  in  the  Program  under  sub- 
paragraph  (A),  the  State  shall  establish  an  effective  mechanism  to  enroll 
such  individuals  and  impose  an  appropriate  premium  with  respect  to  such 
enrollment. 

(6)  Standards  for  providers  of  substance  abuse  services.— The  State  es¬ 
tablishes  and  enforces  standards  for  the  eligibility  of  individuals  and  entities  to 
furnish  substance  abuse  treatment  services  under  the  Program. 

(7)  Submission  of  plan. — The  State  shall  submit  to  the  Secretary  (and  regu¬ 
larly  update)  a  plan  describing  the  operation  of  the  Program,  including  informa¬ 
tion  on  the  following: 

(A)  The  management,  access  and  referral  structure  which  the  State  would 
use  to  promote  and  achieve  integration  of  the  services  the  State  intends  to 
integrate  under  the  Program. 

(B)  The  steps  to  be  taken  under  the  Program  to  ensure  the  integration 
of  services  under  the  Program  with  services  of  other  agencies  and  providers 
that  serve  the  needs  of  adults  with  serious  mental  illness  or  substance 
abuse,  or  children  with  serious  emotional  disturbance  or  substance  abuse 
(including  agencies  and  providers  involved  with  child  welfare,  education,  ju¬ 
venile  justice,  corrections,  vocational  rehabilitation,  crime  prevention, 
health  care,  mental  health,  and  substance  abuse  prevention  and  treatment). 

(C)  The  detailed  specifications  for  the  program  which  will  assure  that  in¬ 
dividuals  enrolled  in  the  Program  have  access  to  each  service  covered  under 
the  Program. 

(D)  The  criteria  used  by  the  State  to  determine  whether  an  individual  is 
a  qualified  individual  under  subsection  (c). 

(E)  The  involvement  of  the  families  of  individuals  to  whom  services  are 
provided  under  the  Program  in  the  planning  of  treatment,  the  delivery  of 
services,  and  the  evaluation  of  these  interventions. 

(F)  The  application  of  uniform  patient  placement  criteria  (as  established 
by  the  Secretary  in  consultation  with  the  States)  for  determining  the  place¬ 
ment  of  individuals  enrolled  in  the  Program  in  treatment  programs  . 

(G)  The  proposed  system  for  the  development  and  implementation  of  indi¬ 
vidualized  treatment  plans  through  multi-disciplinary  or  multi-agency 
t63ins 

(H)  The  description  of  how  the  State  will  provide  for  public  input  in  the 

development  and  ongoing  assessment  of  the  Program. 

(I)  The  description  of  the  grievance  procedure  that  will  be  available  to  eli¬ 
gible  individuals  dissatisfied  with  the  Program. 

(J)  The  method  and  components  of  Program  review,  including  assess¬ 

ments  of  clinical  outcomes,  residential  stability,  vocational  and  academic 
achievement,  and  management  of  costs.  . 

(K)  The  sources  of  any  funds  that  the  State  proposes  to  integrate  in  order 
to  finance  the  Program  (including  funds  expended  by  or  provided  to  the 
State  under  title  IV  of  the  Social  Security  Act  and  under  the  Individuals 
With  Disabilities  Education  Act),  except  that  nothing  in  this  section  may 
be  construed  to  permit  the  State  from  reducing  the  level  of  financial  assist¬ 
ance  it  provides  under  any  other  program  as  a  result  of  receiving  funds  pro* 
vided  under  this  Act  or  amendments  made  by  this  Act  for  the  operation  of 
the  Program. 
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(c)  Qualified  Individuals  Described. — In  this  section,  a  “qualified  individual”  is 
either  of  the  following: 

(1)  The  individual — 

(A)  is  an  eligible  individual  (as  defined  in  section  2); 

(B)  is  under  19  years  of  age; 

(C)  has  a  serious  mental  illness  or  emotional  disturbance  or  substance 
abuse  disorder  (as  determined  in  accordance  with  standards  established  by 
the  Secretary  consistent  with  subsection  (d));  and 

(D)  has  such  an  illness,  disturbance,  or  disorder  that  is  expected  to  last 
for  not  less  than  1  year. 

(2)  The  individual — 

(A)  is  an  eligible  individual; 

(B)  is  19  years  of  age  or  older; 

(C)  has  a  serious  mental  illness  or  emotional  disturbance  or  substance 
abuse  disorder  (as  determined  in  accordance  with  standards  established  by 
the  Secretary  consistent  with  subsection  (d)); 

(D)  has  such  an  illness,  disturbance,  or  disorder  that  is  expected  to  last 
for  not  less  than  1  year;  and 

(E)  has  family  income  not  greater  than  200  percent  of  the  official  poverty 
line. 

(d)  Criteria  for  Standards  for  Qualified  Individuals. — In  establishing  stand¬ 
ards  for  purposes  of  subsection  (c),  the  Secretary  shall  assure  that  Programs  under 
this  section  focus  services  on  adults  with  serious  mental  illness,  children  with  seri¬ 
ous  emotional  disturbance,  and  individuals  with  substance  abuse  disorder,  as  evi¬ 
denced  by  a  need  for  multiple  services  (either  a  past  history,  or  prediction  of  future 
needs),  and  who  have  a  disorder  which  is  expected  to  last  at  least  one  year. 

(e)  Mental  Health  and  Substance  Abuse  Services  Defined.— In  this  section, 
the  term  “mental  health  and  substance  abuse  services”  has  the  meaning  given  such 
term  under  section  1893(c). 

TITLE  V— HEALTH  PLANS  AND  HEALTH 

ALLIANCES 
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Sec.  5401.  Health  alliances. 


“Part  E — Promoting  Health  Alliances 

“Subpart  1 — Grants  for  Establishment  and  Operation  of  Health  Alliances 

“Sec.  2261.  Establishment  of  grant  program. 

“Sec.  2262.  Requirements  for  States  and  health  alliances. 

“Sec.  2263.  Authorization  of  appropriations. 

“Subpart  2 — Optional  Use  of  Health  Alliances  to  Carry  Out  Capital  Allocation  Plan 

“Sec.  2271.  Capital  allocation  plans  in  States  receiving  grants. 
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Subtitle  A — Standards  for  Carriers  and  Insured 
Health  Benefit  Plans 

SEC.  5001.  ESTABLISHMENT  OF  FEDERAL  STANDARDS. 

The  Social  Security  Act  (as  amended  by  section  2001)  is  amended  by  adding  at 
the  end  the  following  new  title: 

“TITLE  XXII— HEALTH  BENEFIT  PLAN  STANDARDS 

“Part  A— Requirement  for  Certification;  Enforcement;  General  Provisions 

“SEC.  2201.  ESTABLISHMENT  OF  FEDERAL  STANDARDS. 

“(a)  Establishment  of  General  Standards  for  Carriers  Providing  Insured 
Health  Benefit  Plans. — Not  later  than  July  1,  1995,  the  Secretary  shall  establish 
standards  for  carriers  providing  insured  health  benefit  plans  consistent  with  this 
section  and  the  requirements  described  in  part  B. 

“(b)  Role  of  NAIC  in  Relation  to  Solvency  Standards  — 

“(1)  REQUEST. — The  Secretapr  shall  request  the  NAIC  within  6  months  after  the 
date  of  the  enactment  of  this  title — 

“(A)  to  develop  model  regulations  that  specify  standards  with  respect  to 
the  solvency  requirements  described  in  section  2223,  and 
“(B)  to  submit  such  model  regulations  to  the  Secretary. 

“(2)  Use  of  model  regulation.— If  the  NAIC  develops  and  submits  model 
regulations  on  a  timely  basis  under  paragraph  (1)  and  the  Secretary  determines 
that  the  model  regulations  incorporates  such  solvency  requirements,  the  Sec¬ 
retary  shall  incorporate  such  model  regulations  within  the  standards  estab¬ 
lished  under  this  section. 

“(c)  Standards  Relating  to  Coordination  of  Enrollment  and  Coverage.— 
“(1)  In  general. — In  establishing  standards  for  health  benefit  plans  under 
this  section,  the  Secretary  shall  establish  rules  concerning  when  changes  in  en¬ 
rollment  become  effective  under  health  benefit  plans  in  relation  to  changes  in 
the  status  of  an  individual  enrolled  in  a  health  benefit  plan. 
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“(2)  Monthly  changes.— Such  rules  shall  be  designed— 

“(A)  to  provide  automatic  coverage  to  newborns  as  of  the  date  of  birth, 
“(B)  in  the  case  of  an  individual  provided  coverage  through  employment, 
to  provide  for  coverage  through  the  end  of  the  month  in  which  the  employ¬ 
ment  is  terminated,  and 

“(C)  to  prevent  eligible  individuals  from  having  any  periods  of 
noncoverage  when  changing  enrollment  among  health  benefit  plans. 

“(3)  Special  rules  for  coordination  of  coverage.— The  Secretary  shall 
provide  for  such  standards  as  may  be  necessary  to  provide  for  the  allocation  of 
responsibility  among  qualified  health  plans  (and  the  medicare  program  and 
medicare  part  C),  as  defined  in  section  2  of  the  Health  Security  Act)  in  the  case 
of  an  inpatient  hospital  stay,  or  in  the  case  in  which  a  single  payment  amount 
is  made  for  other  services  provided  over  a  period  of  time,  that  begins  during 
the  period  of  coverage  under  one  such  health  benefit  plan  and  ends  during  a 
period  of  coverage  under  another  such  qualified  health  plan  or  program. 


“SEC.  2202.  REQUIREMENTS  FOR  CERTIFICATION  OF  HEALTH  BENEFIT  PLANS. 

“(a)  Certification  of  Carriers  Providing  Insured  Health  Benefit  Plans. _ 

■  <<(1)  ]N  GENERAL.—  No  carrier  may  sell,  issue,  or  renew  a  contract  under  an 
insured  health  benefit  plan  (as  defined  in  section  2204)  with  respect  to  an  indi¬ 
vidual  or  employer  in  a  State  unless  the  carrier,  in  relation  to  the  plan,  and 
the  plan  have  been  certified  as  meeting  the  applicable  standards  established 
under  section  2201 — 

“(A)  by  a  State  regulatory  program  of  the  State  (approved  under  sub¬ 
section  (b)),  or 

“(B)  in  the  case  of  a  State  without  such  an  approved  program,  by  the  Sec- 
(m  accordance  with  such  procedures  as  the  Secretary  establishes). 

(2)  Plan  disapproved.— If  the  applicable  regulatory  authority  determines 
that  a  earner  with  respect  to  an  insured  health  benefit  plan  does  not  meet  the 
applicable  standards  of  this  title  on  or  after  the  effective  date  described  in  sub¬ 
section  (c)  the  carrier  may  not  provide  coverage  under  the  plan  to  individuals 
not  enrolled  as  of  the  date  of  the  determination  and  may  not  continue  to  provide 
the  plan  for  plan  years  beginning  after  the  date  of  such  determination  until  the 
standards  determines  that  such  carrier  and  plan  are  in  compliance  with  such 

“(b)  State  Approved  Programs.— 

“(1)  In  general.— If  the  Secretary  determines  that  a  State  has  in  effect  an 
effective  regulatory  program  for  the  application  of  the  standards  established 
under  part  B  to  earners  providing  insured  health  benefit  plans,  for  establishing 
enrollment  periods  under  section  2213(b),  and  for  providing  for  collecting  and 
disseminating  information  under  section  2221,  the  Secretary  may  approve  such 
program  for  purposes  of  certification  of  carriers  and  insured  health  benefit 
plans  under  this  title. 

“(2)  Annual  reports.— As  a  condition  for  the  continued  approval  of  such  a 
regu  atory  program,  the  State  shall  report  to  the  Secretary  annually  such  infor- 
as  t11?  Secretary  may  require  with  respect  to  the  performance  of  the  pro- 
gram  Such  infonnation  shall  include  a  list  of  the  carriers  and  insured  health 
benefit  plans  certified  under  the  program,  the  compliance  of  such  carriers  and 

fW‘th  hC  staPdards  established  under  part  B,  and  enforcement  actions 
taken  to  ensure  such  compliance. 

(3)  Periodic  secretarial  review  of  state  regulatory  programs. — The 
Secretary  annually  shall  review  State  regulatory  programs  approved  under 

i  to  determine  if  they  continue  to  apply  and  enforce  the  standards. 

the  Secretary  initially  determines  that  a  State  regulatory  program  no  longer 
is  applying  and  enforcing  such  standards,  the  Secretary  shall  provide  the  State 
an  opportunity  to  adopt  such  a  plan  of  correction  that  would  bring  such  pro- 
|nto  compliance.  If  the  Secretary  makes  a  final  determination  that  Pthe 
State  regulatory  program  fails  to  apply  and  enforce  such  standards  after  such 
an  °PP?.rt4urHty-  the  Secretary  shall  disapprove  such  program  and  assume  re- 
f°r  ce.rtd}catlon  of  a11  carriers  and  insured  health  benefit  plans  in 
that  State  for  establishing  enrollment  periods  under  section  2213(b)  and  for 

P^4)  gIoLS?  m|vfnr  ^“ting  Nation  under  section  2221 

a  samSe  of  Stall  r7l^ep  °mP  °ller  General  sl?a11  conduct  periodic  reviews  on 
a  sample  ol  State  regulatory  programs  approved  under  paragraph  (1)  to  deter¬ 
mine  their  comp fiance  with  the  requirements  of  such  paragraph.  The  Comptrol- 

reviews61^3  ^  reP°rt  t0  the  Secretary  and  Congress  on  the  findings  ofPsuch 
“(c)  Effective  Date. — 
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“(1)  In  GENERAL. — Subsection  (a)  shall  apply  to  contracts  under  insured 
health  benefit  plans  sold,  issued,  or  renewed  on  or  after  January  1,  1997. 

“(2)  Exception  for  plans  offered  in  states  requiring  legislation. — In 
the  case  of  an  insured  health  benefit  plan  sold,  issued,  or  renewed  in  a  State 
which  the  Secretary  identifies,  in  consultation  with  the  NAIC,  as — 

“(A)  requiring  State  legislation  (other  than  legislation  appropriating 
funds)  in  order  for  carriers  and  plans  to  meet  the  requirements  of  part  B, 
but 

“(B)  having  a  legislature  which  is  not  scheduled  to  meet  in  1996  in  a  leg¬ 
islative  session  in  which  such  legislation  may  be  considered, 
the  date  specified  in  this  subsection  is  January  1,  1998,  or,  if  earlier,  the  first 
day  of  the  first  calendar  quarter  beginning  after  the  close  of  the  first  legislative 
session  of  the  State  legislature  that  begins  on  or  after  January  1,  1997.  For  pur¬ 
poses  of  the  previous  sentence,  in  the  case  of  a  State  that  has  a  2-year  legisla¬ 
tive  session,  each  year  of  such  session  shall  be  deemed  to  be  a  separate  regular 
session  of  the  State  legislature. 

“(d)  Preemption. — No  State  may  enforce  any  law  or  regulation  that — 

“(1)  is  inconsistent  with  standards  established  under — 

“(A)  section  2214  (relating  to  prohibition  on  pre-existing  condition  exclu¬ 
sions), 

“(B)  section  2218  (relating  to  establishment  of  premiums),  and 
“(C)  section  2224  (relating  to  utilization  review);  or 
“(2)  establishes  market  sectors  that  are  different  from  the  market  sectors  es¬ 
tablished  under  section  2211. 

“SEC.  2203.  ENFORCEMENT. 

“(a)  Application  of  Civil  Monetary  Penalties. — 

“(1)  In  general. — Any  person  who  sells  or  issues  a  health  plan — 

“(A)  that  is  not  certified  in  accordance  with  this  part  is  subject  to  a  civil 
money  penalty  not  to  exceed  $25,000  for  each  such  violation,  or 

“(B)  in  violation  of  the  requirements  described  in  any  of  the  following  sec¬ 
tions  is  subject  to  a  civil  money  penalty  not  to  exceed  $10,000  for  each  such 
violation: 

“(i)  Non-discrimination. — Section  2212. 

“(ii)  Open  enrollment. — Section  2213. 

“(iii)  Pre-existing  condition  exclusions.— Section  2214. 

“(iv)  Continuation  of  coverage. — Section  2216. 

“(v)  Marketing  of  health  plans. — Section  2220. 

“(vi)  Essential  community  providers. — Section  2222. 

“(2)  Procedures  for  imposition. — The  provisions  of  section  1128A  (other 
than  subsections  (a)  and  (b))  shall  apply  to  civil  money  penalties  under  this  sub¬ 
section  in  the  same  manner  as  they  apply  to  a  penalty  or  proceeding  under  sec¬ 
tion  1128A. 

“(b)  Withholding  Federal  Financial  Assistance  to  States  not  Enforcing 
Anti-Discrimination  Requirements.— If  the  Secretary  finds  that  a  State  has  not 
adopted  and  is  not  enforcing  the  requirements  described  in  section  2212  (relating 
to  anti-discrimination  requirements  for  carriers  providing  insured  health  benefit 
plans)  with  respect  to  insured  health  benefit  plans  in  the  State,  the  Secretary  may— 
“(1)  withhold  Federal  financial  assistance  payments  to  the  State;  and 
“(2)  refer  any  findings  to  the  Attorney  General  for  further  action  pursuant  to 
subtitle  A  of  title  IX  of  the  Health  Security  Act. 

“SEC.  2204.  DEFINITIONS. 

“In  this  title:  . 

“(1)  Applicable  regulatory  authority.— The  term  applicable  regulatory 

authority’  means — 

“(A)  the  Secretary,  or 

“(B)  in  the  case  of  a  State  that  has  assumed  responsibility  for  enforce¬ 
ment  of  standards  under  part  B  pursuant  to  section  5001(c)  of  the  Health 
Security  Act,  the  authority  of  the  State  that  is  exercising  such  responsibil- 

“(2)JCarrier. — The  term  ‘carrier’  means  a  licensed  insurance  company,  a  hos¬ 
pital  or  medical  service  corporation  (including  an  existing  Blue  Cross  or  Blue 
Shield  organization,  within  the  meaning  of  section  833(c)(2)  of  the  Internal  Rev¬ 
enue  Code  of  1986),  a  health  maintenance  organization,  or  other  entity  licensed 
or  certified  by  a  State  to  provide  health  insurance  or  health  benefits.  The  Sec¬ 
retary  may  issue  regulations  that  provide  for  affiliated  carriers  to  be  treated  as 
a  single  carrier  where  appropriate  under  this  title. 

“(3)  Health  benefit  plan. — 
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“(A)  In  general. — The  term  ‘health  benefit  plan’  means  a  health  plan, 
other  than  a  plan  described  in  subparagraph  (B). 

“(B)  Exception. — The  term  ‘health  benefit  plan’  does  not  include  any  of 
the  following  (or  any  combination  thereof): 

“(i)  Coverage  only  for  accident,  dental,  vision,  disability  income,  or 
long-term  care  insurance,  or  any  combination  thereof. 

“(ii)  Medicare  supplemental  health  insurance. 

“(iii)  Coverage  issued  as  a  supplement  to  liability  insurance. 

“(iv)  Liability  insurance,  including  general  liability  insurance  and 
automobile  liability  insurance. 

“(v)  Worker’s  compensation  or  similar  insurance. 

“(vi)  Automobile  medical-payment  insurance. 

“(vii)  Coverage  for  a  specified  disease  or  illness. 

“(viii)  A  hospital  or  fixed  indemnity  policy. 

“(ix)  Coverage  provided  exclusively  to  individuals  who  are  not  eligible 
individuals  under  the  Health  Security  Act. 

“(4)  Health  plan. — The  term  “health  plan”  means — 

“(A)  any  contract  of  health  insurance,  including  any  hospital  or  medical 
service  policy  or  certificate,  hospital  or  medical  service  plan  contract,  or 
health  maintenance  organization  group  contract,  that  is  provided  by  a  car¬ 
rier,  or 

“(B)  an  employee  welfare  benefit  plan  or  other  arrangement  insofar  as  the 
plan  or  arrangement  provides  health  benefits  and  is  funded  in  a  manner 
other  than  through  the  purchase  of  one  or  more  policies  or  contracts  de¬ 
scribed  in  subparagraph  (A). 

“(5)  High  deductible  PLAN. — The  term  ‘high  deductible  plan’  means  an  in¬ 
sured  health  benefit  plan  (other  than  a  plan  that  provides  services  through  a 
provider  network)  that  provides  for  cost-sharing  using  the  standard  cost-sharing 
schedule  under  section  2113(a)  for  which  the  carrier  establishes  the  deductible 
in  accordance  with  paragraph  (4)  of  such  section. 

“(6)  INSURED— The  term  ‘insured’  means,  with  respect  to  a  plan,  a  plan  that 
is  provided  by  a  carrier. 


(7)  Managed  care  plan. — The  term  ‘managed  care  plan’  means  a  health 
benefit  plan  that  provides  for  services  included  in  the  guaranteed  national  bene¬ 
fit  package  under  the  plan  (other  than  services  described  in  subsections  (c)  and 
(d)  of  section  2219)  primarily  through  providers  in  the  provider  network  of  the 
plan. 

“(8)  Market  SECTOR. — The  term  ‘market  sector’  means  a  market  sector  de¬ 
scribed  in  section  2211(b). 

“(8)  NAIC.— The  term  ‘NAIC’  means  the  National  Association  of  Insurance 
Commissioners. 

(9)  Point-OF-service  plan. — The  term  ‘point-of-service  plan’  means  an  un- 
limited-choice-of-provider  plan  that  permits  an  enrollee  to  receive  benefits 
through  a  provider  network. 

“(10)  Provider  network. — The  term  ‘provider  network’  means,  with  respect 
to  a  health  plan,  providers  who  have  entered  into  an  agreement  with  the  plan 
under  which  such  providers  are  obligated  to  provide  items  and  services  covered 
under  the  plan  to  individuals  enrolled  in  the  plan  subject  to  the  managed  care 
cost-sharing  schedule  established  under  section  2113. 

“(11)  Self-insured.— The  term  ‘self-insured’  means,  with  respect  to  a  plan 
a  plan  that  is  described  in  paragraph  (4)(B). 

“(12)Si™sOR.-The  term  ‘sponsor’  means,  in  relation  to  a  health  plan  that— 
i((A)  is  an  insured,  the  carrier  providing  the  plan,  or 

“(B)  is  a  self-insured,  the  entity  that  sponsors  the  plan  (as  defined  by  the 
oecretary ). 

“(13)  State  —The  term  ‘State’  means  the  50  States,  the  District  of  Columbia, 
Puerto  Rico,  the  Virgin  Islands,  Guam,  the  Northern  Mariana  Islands  and 
American  Samoa. 

“type”  ofp^n  °F  PLAN'  ^ach  of  the  following  is  considered  to  be  a  separate 


“(A)  A  managed  care  plan. 

“(B)  A  point-of-service  plan. 

“(C)  A  high  deductible  plan. 

(D)  An  unlimited-choice-of-provider  plan  that 
plan  or  a  high  deductible  plan. 

“(15)  Unlimited-choice-of-provider  plan.— 


is  not  a  point-of-service 
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“(A)  In  GENERAL. — The  term  “unlimited-choice-of-provider  plan”  means  a 
health  benefit  plan  that,  regardless  of  whether  it  permits  enrollees  to  re¬ 
ceive  benefits  through  a  provider  network — 

“(i)  provides  coverage  for  all  items  and  services  included  in  the  guar¬ 
anteed  national  benefit  package  that  are  furnished  by  any  lawful 
health  care  provider,  subject  to  permissible  coverage  limitations  (de¬ 
scribed  in  subparagraph  (B)),  and 

“(ii)  makes  payment  to  such  a  provider  whether  or  not  there  is  a  con¬ 
tractual  arrangement  between  the  plan  and  the  provider  subject  to  cost 
sharing  at  the  standard  cost-sharing  schedule  (described  in  section 
2112). 

“(B)  Permissible  coverage  limitations  described. — The  permissible 
coverage  limitations  are  (as  specified  by  the  Secretary)  the  following: 

“(i)  Utilization  review. 

“(ii)  Prior  approval  for  specified  services  (not  including  routine  prior 
approval  for  services),  other  than  services  provided  for  the  treatment 
of  an  emergency  medical  condition  (as  defined  in  section  1867(eXl)). 

“(iii)  Exclusion  of  providers  on  the  basis  of  poor  quality  of  care,  based 
on  evidence  obtainable  by  the  plan. 


“Part  B — Standards  for  Insured  Health  Benefit  Plans  Described 

“SEC.  2211.  ESTABLISHMENT  OF  MARKET  SECTORS. 

“(a)  Offering  of  Plans  Within  Market  Sectors.— A  carrier  offering  an  insured 
health  benefit  plan  in  a  State  may  offer  such  a  plan  in  one  or  more  of  the  market 
sectors  described  in  subsection  (b). 

“(b)  Market  Sectors  Described. — For  purposes  of  this  title,  each  of  the  following 
is  a  separate  market  sector:  .  . 

“(1)  Individual  market  sector. — The  individual  market  sector,  consisting  of 
individuals  seeking  coverage  on  behalf  of  themselves  (and  their  dependents)  and 
not  seeking  coverage  on  the  basis  of  employment  or  membership  in  a  qualifying 
organization,  or  through  a  health  alliance. 

s(2)  Small  employer  market  sector. — The  small  employer  market  sector, 
consisting  of  small  employers  seeking  coverage  on  behalf  of  their  employees 
(and  dependents)  and  on  behalf  of  other  individuals  on  the  basis  of  their  em¬ 
ployment  (or  similar  business  relationship)  with  the  employer  and  not  seeking 
coverage  on  the  basis  of  membership  in  a  qualifying  organization  or  through  a 
health  alliance. 

“(3)  Large  employer  market  sector— The  large  employer  market  sector 
consisting  of  large  employers  seeking  coverage  on  behalf  of  their  employees  (and 
dependents)  and  on  behalf  of  other  individuals  on  the  basis  of  their  employment 
(or  similar  business  relationship)  with  the  employer  and  not  seeking  coverage 
on  the  basis  of  membership  in  a  qualifying  organization. 

“(4)  Association  market  sector. — The  association  market  sector,  consisting 
of  qualifying  organizations  seeking  coverage  on  behalf  of  their  members  (and  de¬ 
pendents)  other  than  through  a  health  alliance. 

“(5)  Alliance  market  sector. — The  alliance  market  sector,  consisting  of  in¬ 
dividuals  and  small  employers  seeking  coverage  through  a  health  alliance. 

“(c)  Definitions. — In  this  section:  ,  .  .  , 

“(1)  Employee  including  self-employed.— The  term  employee  includes, 
with  respect  to  an  employer  that  is  a  self-employed  individual,  the  seL-em- 

ployed  individual.  > 

“(2)  Health  alliance. — The  term  health  alliance  means  an  alliance  de¬ 
scribed  in  section  2261,  without  regard  to  whether  or  not  a  grant  is  made  under 
section  2262  for  the  area  in  which  the  alliance  is  located. 

“(3)  Large  employer. — The  term  ‘large  employer’  has  the  meaning  given 
such  term  in  section  3451(d)  of  the  Internal  Revenue  Code  of  1986.  > 

“(4)  Qualifying  organization.— The  term  ‘qualifying  organization  means  an 
association,  religious  fraternal  organization,  or  other  organization  (which  may 
be  a  trade,  industry,  or  professional  association,  a  chamber  of  commerce,  or  a 

public  entity  association)  that  the  Secretary  finds— 

“(A)  has  been  formed  for  purposes  other  than  the  sale  of  health  insurance 
and  does  not  restrict  membership  based  on  any  characteristic  described  in 

section  2212(a),  ,  .  ... 

“(B)  does  not  exist  solely  or  principally  for  the  purpose  of  selling  insur- 

ance 

“(C)  has  at  least  1,000  individual  members  or  200  employer  members, 

“(D)  offered  a  health  benefit  plan  as  of  December  31,  1993,  and 
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“(E)  any  health  benefit  plan  it  offers  to  its  members  is  made  available 
consistent  with  the  requirements  of  section  2212(a). 

Such  term  includes  a  subsidiary  or  corporation  that  is  wholly  owned  by  one  or 
more  qualifying  organizations. 

“(5)  Small  employer. — The  term  ‘small  employer1  means  an  employer  that  is 
not  a  large  employer  and  employees  at  least  2  employees. 

“SEC.  2212.  NON-DISCRIMINATION. 

“(a)  No  Discrimination  Based  on  Health  Status. — A  carrier  may  not  deny, 
limit,  or  condition  the  coverage  under  (or  benefits  of)  an  insured  health  benefit  plan 
based  on  the  health  status,  claims  experience,  receipt  of  health  care,  medical  his¬ 
tory,  or  lack  of  evidence  of  insurability,  of  an  individual. 

“(b)  Other  Discrimination  Prohibited. — A  carrier  may  not  engage  in  any  activ¬ 
ity  in  relation  to  an  insured  health  benefit  plan  offered  in  a  market  sector  that  di¬ 
rectly  or  indirectly  would  have  the  effect  of  discriminating  against  an  individual  on 
the  basis  of  race,  national  origin,  religion,  gender,  sexual  orientation,  language, 
socio-economic  status,  age,  health  status,  or  anticipated  need  for  health  services. 

“SEC.  2213.  OPEN  ENROLLMENT. 

“(a)  In  General. — Subject  to  the  succeeding  provisions  of  this  section,  a  carrier 
that  offers  an  insured  health  benefit  plan  in  a  market  sector  to  individuals  residing 
(or  to  employers  or  associations  located)  in  a  State  must  offer  the  same  plan  to  any 
other  resident  of  (or  employer  or  association  located  in)  the  State  who  is  eligible  to 
seek  coverage  through  such  a  sector. 

“(b)  Enrollment  Periods. — 

“(1)  In  general. — Except  as  provided  under  paragraph  (2),  the  requirement 
described  in  subsection  (a)  shall  apply  on  a  continuous,  year-round  basis. 

“(2)  Enrollment  for  plans  in  individual  market  sector.— With  respect  to 
the  individual  market  sector  (as  described  in  section  2211(b)(1))  in  a  State,  the 
following  rules  apply: 

“(A)  Annual  open  enrollment  period.— The  State  shall  establish  an 
annual  open  enrollment  period  of  at  least  45  days  during  which  a  carrier 
may  not  refuse  to  enroll  an  eligible  individual  who  seeks  coverage  in  the 
individual  market  sector.  Before  and  during  each  such  open  enrollment  pe¬ 
riod,  the  carrier  shall  advertise  the  availability  of  coverage  in  the  individual 
market  sector. 

“(B)  Continuous  open  enrollment  for  new  market  entrants. — A  car¬ 
rier  may  not  refuse  to  enroll  an  eligible  individual  who  is  not  enrolled  in 
an  insured  health  benefit  plan  offered  in  the  individual  market  sector. 

“(C)  Permitting  change  in  plan  during  ist  year  of  coverage.— In  the 
case  of  an  individual  during  the  individual’s  first  year  of  coverage  under  an 
insured  health  benefit  plan  offered  in  the  individual  market  sector,  the  indi¬ 
vidual  may  change  the  plan  under  which  the  individual  is  provided  cov¬ 
erage.  Such  a  change  shall  be  effective  on  the  first  day  of  the  first  month 
beginning  at  least  45  days  after  the  date  the  individual  provides  notice  to 
the  carrier  offering  the  plan  in  which  the  individual  seeks  coverage. 

“(D)  Permitting  continuous  open  enrollment.— Nothing  in  this  sub- 
paragraph  may  be  construed  to  prohibit  a  carrier  from  permitting  enroll¬ 
ment  of  any  individual  at  any  other  time,  so  long  as  the  carrier  permits  en¬ 
rollment  of  any  individual  eligible  to  enroll  and  does  not  discriminate 
among  such  individuals  in  violation  of  section  2212. 

“(3)  Exception  for  individual  and  small  employer  market  sectors  for 
YEARS  BEFORE  1998. — 

“(A)  Individual  market  sector. — During  any  year  prior  to  1998,  a  car¬ 
rier  may  refuse  to  enroll  an  individual  in  an  insured  health  benefit  plan 
offered  in  the  individual  market  sector,  except  during  an  annual  30-day 
open  enrollment  period  established  by  the  State  for  all  carriers  in  the  State 
during  which  the  plan  would  be  required  to  provide  for  enrollment  of  any 
eligible  individual.  Before  and  during  such  open  enrollment  period,  the  car¬ 
rier  shall  advertise  the  availability  of  coverage  under  such  plans. 

“(B)  Small  employer  market  sector.— During  any  year  prior  to  1998, 
a  carrier  may  refuse  to  provide  coverage  with  respect  to  a  small  employer 
through  the  small  employer  market  sector  if  the  employer  does  not  meet 
standards  of  the  carrier  relating  to  the  minimum  participation  of  employees 
of  the  employer  in  insured  health  benefit  plans  offered  through  such  sector 
(in  accordance  with  standards  established  by  the  Secretary),  except  during 
an  annual  30-day  open  enrollment  period  established  by  the  State  for  all 
carriers  in  the  State  during  which  the  plan  would  be  required  to  provide 
for  coverage  with  respect  to  any  small  employer.  Prior  to  and  during  such 
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open  enrollment  period,  the  carrier  shall  advertise  the  availability  of  cov¬ 
erage  under  such  plans. 

“(4)  Exception  for  terminated  plans. — A  carrier  may  refuse  to  enroll  an  in¬ 
dividual  in  an  insured  health  benefit  plan  offered  in  a  market  sector  if  the  car¬ 
rier  is  terminating  enrollment  in  the  plan  pursuant  to  section  2216(c). 

“(c)  Carriers  That  Are  Qualifying  Organizations.— In  the  case  of  a  qualifying 
organization  (as  defined  in  section  2211(c)(3))  that  is  a  carrier  and  that  was  a  car¬ 
rier  as  of  December  31,  1993,  the  organization  may  limit  enrollment  in  health  plans 
it  offers  as  a  carrier  to  members  of  the  organization. 

“(d)  Treatment  of  Managed  Care  Plans. — A  carrier  providing  a  managed  care 
plan  may  apply  to  the  applicable  regulatory  authority  to  cease  enrolling  new  em¬ 
ployers  or  individuals  in  part  or  all  of  the  service  area  of  the  plan  if  it  can  dem¬ 
onstrate  that  its  financial  or  administrative  capacity  to  serve  previously  enrolled 
employers  and  individuals  (and  additional  individuals  who  will  be  expected  to  enroll 
because  of  affiliation  with  such  previously  enrolled  employers)  will  be  impaired  if 
it  is  required  to  enroll  new  employers  or  individuals. 

“SEC.  2214.  PROHIBITION  ON  PRE-EXISTING  CONDITION  EXCLUSIONS. 

“(a)  In  General. — A  carrier  may  not  exclude  or  limit  coverage  under  an  insured 
health  benefit  plan  with  respect  to  services  covered  under  the  plan  related  to  treat¬ 
ment  of  a  pre-existing  condition. 

“(b)  Transition  for  Years  Prior  to  1998. — 

“(1)  In  general. — Subject  to  the  succeeding  provisions  of  this  subsection,  a 
carrier  providing  an  insured  health  benefit  plan  may  exclude  coverage  with  re¬ 
spect  to  services  related  to  treatment  of  a  pre-existing  condition,  but  the  period 
of  such  exclusion  may  not  exceed  6  months  and  such  exclusion  shall  not  apply 
with  respect  to  services  furnished  to  newborns  or  to  a  plan  for  which  such  exclu¬ 
sion  did  not  apply  as  of  the  effective  date  of  subtitle  D  of  title  V  of  the  Health 
Security  Act. 

“(2)  Crediting  of  previous  coverage. — 

“(A)  In  general. — A  carrier  providing  an  insured  health  benefit  plan 
shall  provide  that  if  an  individual  covered  under  such  a  plan  is  in  a  period 
of  continuous  coverage  (as  defined  in  subparagraph  (B)(i))  with  respect  to 
particular  services  as  of  the  date  of  initial  coverage  under  such  plan,  any 
period  of  exclusion  of  coverage  with  respect  to  a  preexisting  condition  for 
such  services  or  type  of  services  shall  be  reduced  by  1  month  for  each 
month  in  the  period  of  continuous  coverage. 

“(B)  Definitions. — As  used  in  this  paragraph: 

“(i)  Period  of  continuous  coverage. — The  term  ‘period  of  continu¬ 
ous  coverage’  means,  with  respect  to  particular  services,  the  period  be¬ 
ginning  on  the  date  an  individual  is  enrolled  under  a  health  benefit 
plan,  the  medicare  program,  a  State  medicaid  plan,  or  other  health 
benefit  arrangement  which  provides  benefits  with  respect  to  the  same 
or  substantially  similar  services  (as  determined  in  accordance  with  cri¬ 
teria  established  by  the  Secretary)  and  ends  on  the  date  the  individual 
is  not  so  enrolled  for  a  continuous  period  of  more  than  3  months. 

“(ii)  Preexisting  condition. — The  term  ‘preexisting  condition’ 
means,  with  respect  to  coverage  under  a  health  benefit  plan,  a  condi¬ 
tion  which  has  been  diagnosed  or  treated  during  the  6-month  period 
ending  on  the  day  before  the  first  date  of  such  coverage  (without  regard 
to  any  waiting  period). 

“SEC.  2215.  PROHIBITION  AGAINST  WAITING  PERIODS. 

“(a)  In  General. — Except  as  otherwise  provided  in  this  section,  a  carrier  shall 
provide  coverage  of  an  individual  under  an  insured  health  benefit  plan  as  of  the 
first  day  of  the  month  following  the  month  of  enrollment.  A  carrier  may  not  impose 
any  waiting  period  on  an  enrollee  before  providing  coverage  under  an  insured  health 
benefit  plan. 

“(b)  Coverage  After  Enrollment  During  Annual  Open  Enrollment  Pe¬ 
riod. — In  the  case  of  an  individual  who  enrolls  in  an  insured  health  benefit  plan 
during  an  open  enrollment  period  described  in  section  2213(b)(2)(A)  or  section 
2213(b)(3),  the  carrier  shall  provide  coverage  of  the  individual  under  the  plan  effec¬ 
tive  as  of  such  date  as  the  State  may  establish  with  respect  to  enrollments  made 
during  such  period  (consistent  with  the  standards  established  by  the  Secretary 
under  section  2201(c)). 
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“SEC.  2216.  CONTINUATION  OF  COVERAGE  REQUIREMENTS. 

“(a)  In  General. — A  carrier  may  not  refuse  to  enroll,  refuse  to  renew  the  enroll¬ 
ment  of,  or  terminate  the  enrollment  of,  an  individual  or  employer  in  an  insured 
health  benefit  plan  except  for — 

“( 1)  nonpayment  of  premiums,  and 

“(2)  fraud  or  misrepresentation  of  material  fact. 

“(b)  Transition  for  Non-Conforming  Policies. — Notwithstanding  State  law  or 
the  provision  of  any  agreement  to  the  contrary,  effective  January  1,  1998,  a  carrier 
may  cancel  or  refuse  to  renew  a  health  insurance  policy  issued  in  a  State  prior  to 
the  application  of  this  part  to  health  benefit  plans  sold  or  issued  in  the  State  if  the 
policy  does  not  provide  for  coverage  of  the  guaranteed  national  benefit  package,  but 
only  if  the  carrier  offers  the  policyholder  affected  the  opportunity  to  obtain  coverage 
under  an  insured  health  benefit  plan  meeting  the  standards  established  under  this 
part. 

“(c)  Exception  for  Plans  Exiting  Market. — 

“(1)  In  general. — A  carrier  may  refuse  to  renew  the  enrollment  of,  or  termi¬ 
nate  the  enrollment  of,  an  individual  or  employer  in  an  insured  health  benefit 
plan  offered  in  a  market  sector  if — 

“(A)  the  carrier  is  terminating  the  enrollment  of  all  individuals  in  such 
plan  and  provides  notice  to  the  enrollees  and  the  applicable  regulatory  au¬ 
thority,  or 

“(B)  the  carrier  is  terminating  the  plan  pursuant  to  a  joint  marketing 
agreement  entered  into  prior  to  January  1,  1994. 

“(2)  Limitation  on  offering  of  other  plans  in  market  sector. — 

(A)  In  general. — Subject  to  subparagraph  (B),  if  a  carrier  terminates  the 
enrollment  of  individuals  in  a  plan  offered  in  a  market  sector  pursuant  to 
paragraph  (1)  in  a  State,  the  carrier  may  not  offer  a  plan  (that  is  the  same 
type  as  the  type  of  plan  terminated)  in  the  market  sector  to  individuals  or 
employers  in  the  State  until  the  expiration  of  the  5-year  period  that  begins 
on  the  date  that  no  individual  is  enrolled  in  the  plan  in  the  State. 

“(B)  Plans  with  provider  networks. — In  the  case  of  a  carrier  that  of¬ 
fers  a  managed  care  plan  or  a  point-of-service  plan  with  a  provider  network 
that  serves  an  area  smaller  than  an  entire  State,  subparagraph  (A)  shall 
apply  with  respect  to  such  service  area  instead  of  the  State. 

“SEC.  2217.  BENEFIT  REQUIREMENTS. 

“(a)  Requiring  Offer  of  Plan  Consisting  of  Guaranteed  National  Benefit 
Package.— 

“(1)  In  general. — Each  carrier  that  offers  an  insured  health  benefit  plan 
shall  offer  such  a  plan  that  only  includes  coverage  for  the  benefits  contained  in 
the  guaranteed  national  benefit  package  (established  under  title  XXI).  A  carrier 
may  offer  a  plan  within  each  type  of  plan  within  each  market  sector. 

“(2)  Limitation  on  offering  of  high  deductible  plans.— A  carrier  may  not 
offer  an  insured  health  benefit  plan  that  is  a  high  deductible  plan  except — 

“(A)  in  the  small  employer  market  sector  and  the  large  employer  market 
sector,  and 

“(B)  only  with  respect  to  an  employer  who  demonstrates  that  the  em¬ 
ployer  is  making  contributions  to  medical  savings  accounts  in  accordance 
with  section  3466(dX2)(C)(i)  of  the  Internal  Revenue  Code  of  1986. 

“(b)  Preemption  of  State  Laws  Requiring  Plans  to  Cover  Additional  Bene¬ 
fits.— Subsection  (a)(1)  shall  preempt  any  State  law  requiring  a  carrier  to  include 
in  an  insured  health  benefit  plan  coverage  for  any  benefit  not  contained  in  the  guar¬ 
anteed  national  benefit  package. 

“(c)  Special  Rule  for  Enrollees  Covered  Under  State  Managed  Mental 
Health  Programs.— 

“(1)  Payment  to  state  of  capitated  payment.— In  the  case  of  an  individual 
enrolled  in  an  insured  health  benefit  plan  who  is  enrolled  in  a  State  managed 
mental  health  program  approved  under  section  3201  of  the  Health  Security  Act 
for  a  month — 

“(A)  the  individual  is  considered  to  have  waived  the  right  to  benefits  for 
mental  health  services  through  the  plan  in  consideration  of  receipt  of  bene¬ 
fits  for  mental  health  services  through  such  program; 

“(B)  the  carrier  providing  the  plan  shall  make  a  per  capita  payment  to 
the  State,  in  the  amount  specified  in  paragraph  (2),  on  behalf  of  the  individ¬ 
ual;  and 

“(C)  the  carrier  is  not  obligated  to  make  any  other  payment  under  the 
plan  with  respect  to  mental  health  services  furnished  to  the  individual  dur¬ 
ing  the  month. 
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Payments  under  subparagraph  (B)  shall  be  made  on  a  monthly  basis. 

“(2)  Capitated  payment  amounts. — The  amount  of  the  per  capita  payment 
required  under  paragraph  (1)  shall  be  an  amount  determined  in  accordance 
with  a  methodology  established  by  the  Secretary  (similar  to  the  methodology 
used  under  section  1893(b)  to  determine  capitated  payments  to  States  on  behalf 
of  medicare  beneficiaries  enrolled  in  such  State  programs)  that  reflects  the  por¬ 
tion  of  the  premium  associated  with  the  coverage  of  mental  health  services 
under  the  guaranteed  national  benefit  package  that  would  be  provided  to  the 
individual  under  the  plan  if  the  individual  were  not  enrolled  in  the  State  man¬ 
aged  mental  health  program. 

“(3)  Mental  health  services  described. — In  this  subsection,  the  term  ‘men¬ 
tal  health  services’  has  the  meaning  given  such  term  in  section  1893(c). 


“SEC.  2218.  REQUIREMENTS  RELATING  TO  COMMUNITY  RATING  OF  PREMIUMS. 

“(a)  In  General. — Subject  to  subsections  (b)  and  (c),  the  premium  rate  charged 
by  a  carrier  for  a  type  of  insured  health  benefit  plan  in  a  community  (as  specified 
under  subsection  (d))  within  a  market  sector  (other  than  the  large  employer  market 
sector)  shall  not  vary  except  by  class  of  enrollment  in  accordance  with  subsection 
(e). 

“(b)  Transition.— 

“(1)  First  year. — In  the  first  year  for  which  this  part  applies  to  a  earner  in 
a  State,  the  premium  rate  charged  by  the  carrier  for  an  insured  health  benefit 
plan  providing  the  guaranteed  national  benefit  package  in  a  community  may 
vary  within  a  class  of  enrollment  so  long  as  the  premium  range  percentage  (as 
defined  in  paragraph  (3))  does  not  exceed  %  of  the  premium  range  percentage 
of  premium  rates  charged  by  the  carrier  for  insured  health  benefit  plans  provid¬ 
ing  similar  benefits  in  the  community  in  the  previous  year. 

“(2)  SECOND  year. — In  the  second  year  for  which  this  part  applies  to  a  earner 
in  a  State,  the  premium  rate  charged  by  the  carrier  for  an  insured  health  bene¬ 
fit  plan  providing  the  guaranteed  national  benefit  package  in  a  commumty  may 
vary  within  a  class  of  enrollment  so  long  as  the  premium  range  percentage  does 
not  exceed  V2  of  the  maximum  premium  range  percentage  permitted  under 
paragraph  (1)  for  the  previous  year. 

“(3)  Premium  range  percentage  defined.— In  this  subsection,  the  term  pre¬ 
mium  range  percentage’ means —  ,.  .,  , 

“(A)  the  highest  premium  rate  minus  the  lowest  premium  rate,  divided 

by 

“(B)  the  lowest  premium  rate, 

expressed  as  a  percentage.  .  . 

“(4)  Permissible  variation. — Section  2212(a)  and  2212(b)  (insofar  as  it  re¬ 
lates  to  age,  gender,  health  status,  or  anticipated  need  for  health  services)  shall 
not  apply  to  variations  in  premiums  permitted  under  this  subsection. 

“(c)  Premiums  in  the  Alliance  Market  Sector.— 

“(1)  In  GENERAL. — A  carrier  that  offers  an  insured  health  benefit  plan  in  the 
alliance  market  sector  may  charge  separate  premium  rates  with  respect  to  indi¬ 
viduals  and  small  employers  that  are  eligible  for  coverage  under  the  individual 
market  sector  and  under  the  small  employer  market  sector,  respectively,  if  such 
rates  are  otherwise  consistent  with  subsection  (a)  and  paragraph  (z). 

“(2)  Relation  to  individual  and  small  employer  rates  — 

“(A)  In  GENERAL. — Except  as  provided  in  subparagraph  (B),  11  a  earner 
offers  an  insured  health  benefit  plan  in  the  individual  or  small  employer 
market  sector  and  in  the  alliance  market  sector,  the  premium  rates  charged 
bv  a  carrier  for  an  insured  health  benefit  plan  offered  in  the  alliance  sector 
to  individuals  or  small  employers  shall  be  the  same  as  the  premium  rates 
charged  by  the  carrier  for  such  plan  offered  in  the  individual  market  sector 
or  in  the  small  employer  market  sector,  respectively. 

“(B)  Negotiation  OF  administrative  DISCOUNT. — A  carrier  may  reduce 
the  premium  rate  otherwise  charged  for  an  insured  health  benefit  plan  of¬ 
fered  in  the  alliance  sector  to  individuals  or  small  employers,  or  both,  by 
an  amount  (expressed  as  a  fixed  dollar  amount  or  a  percentage  of  the  pre¬ 
mium  otherwise  imposed)  negotiated  with  the  health  alliance  involved  that 
reflects  only  the  reduced  administrative  costs  associated  with  the  offering 
of  plans  through  the  alliance  and  does  not  relate  to  differences  in  antici¬ 
pated  claims,  costs,  or  utilization.  Such  discount  shall  not  vary  among  indi¬ 
viduals  or  small  employers  other  than  by  the  class  of  enrollment  involved. 
“(d)  Specification  of  Community. — 

“(1)  In  GENERAL. — A  carrier  may  only  define  a  community,  for  purposes  of  th  s 
section,  consistent  with  this  subsection. 
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“(2)  No  SPLITTING  OF  MSA. — The  entire  part  of  a  metropolitan  statistical  area 
shall  be  in  the  same  community. 

“(3)  Treatment  of  non-msa.— 

“(A)  In  general. — Except  as  provided  in  subparagraph  (B),  all  portions 
of  a  State  that  are  outside  a  metropolitan  statistical  area  shall  be  in  a  sin¬ 
gle  community. 

“(B)  State  may  divide. — A  State  may  divide  the  portions  of  a  State  that 
are  outside  a  metropolitan  statistical  area  into  more  than  one  community, 
for  all  carriers  in  the  State. 

“(e)  Charging  Rates  by  Class  of  Enrollment.— 

“(1)  In  general. — Each  carrier  shall  establish  separate  premium  rates  for 
each  of  the  three  classes  of  enrollment  described  in  section  3(b)  of  the  Health 
Security  Act  for  each  market  sector  (including  the  large  employer  market  sec¬ 
tor). 

“(2)  Variations  only  by  actuarial  value— The  differences  among  such 
rates  for  an  insured  health  benefit  plan  shall  reflect  only  differences  in  the  ac¬ 
tuarial  value  of  the  guaranteed  national  benefit  package  among  the  classes  of 
enrollment,  consistent  with  standards  established  by  the  Secretary. 

“(f)  Risk  Adjustment.— 

“( 1)  Development  of  models  by  secretary. — 

“(A)  In  general. — The  Secretary  shall  develop  one  or  more  model  risk 
adjustment  systems  under  which  premiums  applicable  to  insured  health 
plans  offered  by  carriers  in  a  market  sector  (other  than  the  large  employer 
market  sector)  would  be  adjusted  to  take  into  account  such  factors  as  the 
Secretary  considers  appropriate  to  predict  the  future  need  and  use  of  serv¬ 
ices  by  individuals  enrolled  in  such  plans,  which  may  include — 

“(i)  the  age,  gender,  geographic  residence,  health  status,  socio-eco¬ 
nomic  status,  or  other  demographic  characteristics  of  individuals  en¬ 
rolled  in  such  plans;  and 

“(ii)  the  proportion  of  individuals  enrolled  in  such  plans  who  are 
AFDC  recipients  (as  defined  in  section  2(1)  of  the  Health  Security  Act) 
or  SSI  recipients  (as  defined  in  section  2(11)  of  the  Health  Security 
Act). 

“(B)  Updating  models. — The  Secretary  may  periodically  modify  the 
model  risk  adjustment  systems  developed  under  subparagraph  (A)  as  the 
Secretary  considers  appropriate. 

“(C)  Adjustment  for  pediatric  risk  factors.— In  addition  to  the  risk 
adjustment  methodology  developed  under  subparagraph  (A),  the  Secretary 
shall  develop  such  a  model  methodology  for  pediatric  risk  factors,  based  on 
factors  that  predict  solely  the  future  need  and  use  of  health  services  by  chil¬ 
dren  enrolled  in  health  benefit  plans. 

“(2)  Application  of  methodology  to  plans.— The  State  shall  require  ear¬ 
ners  providing  insured  health  plans  in  the  State  in  a  market  sector  (other  than 
the  large  employer  market  sector)  to  meet  the  requirements  of  one  of  the  model 
risk  adjustment  systems  developed  by  the  Secretary  under  paragraph  (1)(A),  or 
the  requirements  of  an  alternative  system  adopted  by  the  State  and  approved 
by  the  Secretary. 

“SEC.  2219.  SPECIAL  REQUIREMENTS  FOR  MANAGED  CARE  AND  POINT-OF-SERVICE  PLANS. 

“(a)  In  General.— The  additional  requirements  of  this  section  shall  apply— 

“(1)  in  the  case  of  a  managed  care  plan;  and 

“(2)  with  respect  to  the  furnishing  of  items  and  services  through  a  provider 
network  of  a  point-of-service  plan. 

“(b)  Arrangements  With  Providers.— 

“( 1)  In  general. — The  carrier  shall  enter  into  such  agreements  with  health 
care  providers  (including  primary  and  specialty  providers  for  children)  or  have 
SUii  j°  •  v.  ai7anSfments  as  may  be  necessary  to  assure  that  individuals  en¬ 
rolled  with  the  plan  through  the  plan’s  provider  network  have  reasonably 
prompt  access  to  all  items  and  services  contained  in  the  guaranteed  national 
benefit  package  (including  access  to  services  on  a  24-hour  basis  where  medically 
necessary),  in  a  manner  that  assures  the  continuity  of  the  provision  of  such 
items  and  services. 

(2)  Provision  of  physicians’  services. — In  the  case  of  a  managed  care  plan 
the  plan  provides  for  coverage  of  physicians’  services  primarily— 

(A)  directly  through  physicians  who  are  either  employees  or  partners  of 
the  earner  offenng  the  plan;  or 

(B)  through  contracts  with  individual  physicians  or  one  or  more  groups 
of  physicians  (organized  on  a  group  practice  or  individual  practice  basis). 
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“(3)  Access  to  centers  of  excellence. — 

“(A)  In  general. — The  carrier  shall  demonstrate  that  individuals  en¬ 
rolled  in  a  plan  (including  individuals  with  chronic  diseases)  have  access 
through  the  plan’s  provider  network  to  specialized  treatment  expertise  of 
designated  centers  of  excellence.  The  carrier  shall  demonstrate  such  access 
according  to  standards  developed  by  the  Secretary,  including  requirements 
relating  to  plan  arrangements  with  such  centers  and  plan  referral  of  pa¬ 
tients  to  such  centers. 

“(B)  Designation  of  centers  of  excellence. — The  Secretary  shall  es¬ 
tablish  a  process  for  the  designation  of  facilities  as  centers  of  excellence  for 
purposes  of  this  paragraph.  A  facility  may  not  be  designated  unless  the  fa¬ 
cility  is  determined — 

“(i)  to  provide  specialty  care, 

“(ii)  to  deliver  care  for  complex  cases  requiring  specialized  treatment 
and  for  individuals  with  chronic  diseases,  and 

“(iii)  to  meet  other  requirements  that  may  be  established  by  the  Sec¬ 
retary  relating  to  specialized  education  and  training  of  health  profes¬ 
sionals,  participation  in  peer-reviewed  research,  or  treatment  of  pa¬ 
tients  from  outside  the  geographic  area  of  the  facility. 

“(4)  NO  REFERRAL  REQUIRED  FOR  OBSTETRICS  AND  GYNECOLOGY.— A  carrier 
may  not  require  an  individual  to  obtain  a  referral  from  a  physician  in  order  to 
obtain  covered  items  and  services  from  a  physician  who  specializes  in  obstetrics 
and  gynecology. 

“(c)  Provision  of  Emergency  and  Urgent  Care  Services. — 

“(1)  In  general. — The  plan  must  cover  medically  necessary  emergency  and 
urgent  care  services  provided  to  enrollees  (including  trauma  services  provided 
by  designated  trauma  centers),  without  regard  to  whether  or  not  the  provider 
furnishing  such  services  has  a  contractual  (or  other)  arrangement  with  the  plan 
to  provide  items  or  services  to  enrollees  of  the  plan  and,  in  the  case  of  services 
furnished  for  the  treatment  of  an  emergency  medical  condition  (as  defined  in 
section  1867(e)(1)),  without  regard  to  prior  authorization. 

“(2)  Designated  trauma  centers  defined.— In  paragraph  (1),  the  term  des¬ 
ignated  trauma  centeP — 

“(A)  has  the  meaning  given  such  term  in  section  1231  ol  the  Public 
Health  Service  Act,  and 

“(B)  includes  (for  years  prior  to  2001)  a  trauma  center  that— 

“(i)  is  located  in  a  State  that  has  not  designated  trauma  centers 
under  section  1213  of  such  Act,  and 

“(ii)  the  Secretary  finds  meets  the  standards  under  such  section  to  be 
a  designated  trauma  center. 

“(d)  Requiring  Coverage  of  Out-of-Network  Services  by  Managed  Care 
Plans  — Each  managed  care  plan  shall  provide  coverage  for  items  and  services,  cov- 
ered  under  the  guaranteed  national  benefit  package,  if  provided  by  a  provider  who 
is  not  a  member  of  the  plan’s  provider  network.  Such  coverage  shall  be  subject  to 
the  cost-sharing  schedule  established  under  section  2114(d). 

“(e)  Standards  Relating  to  Provider  Networks.— 

“(1)  Limitations  on  ability  to  exclude  providers  from  network. — 

“(A)  In  GENERAL. — Except  as  provided  in  subparagraph  (C),  a  carrier  of¬ 
fering  an  insured  health  plan  may  not  exclude  from  the  provider  network 
of  the  plan  any  provider  of  covered  items  or  services  who  is  willing  to  accept 
the  terms  for  participation  in  the  network,  including  terms  relating  to  the 
schedule  of  fees,  covered  expenses,  and  quality  standards. 

“(B)  Construction. — Nothing  in  this  section  may  be  construed  to  pro¬ 
hibit  a  carrier  from  carrying  out  any  of  the  following  activities  with  respect 
to  providers  who  are  members  of  a  plan  s  provider  network. 

“(i)  Instituting  criteria  for  the  credentialing  of  providers. 

“(ii)  Requiring  providers  to  accept  discounts  in  fees. 

“(iii)  Matching  the  availability  of  providers  with  the  needs  of  individ¬ 
uals  enrolled  in  the  plan. 

“(iv)  Establishing  measures  to  maintain  quality  and  control  costs. 

“(C)  Exception  for  dedicated  group  and  staff  model  health  mainte¬ 
nance  ORGANIZATIONS. — Subparagraph  (A)  shall  not  apply  with  respect  to 
a  managed  care  plan  that  is  a  health  maintenance  organization  if  the  orga- 

“(i)  is  treated  as  described  in  section  501(c)(3)  of  the  Internal  Reve¬ 
nue  Code  of  1986  pursuant  to  section  501(n)(2)  of  such  Code,  or 
“(ii)  is  not  so  treated  but  substantially  all  of  its  primary  care  health 
services  are  provided  by  the  organization  to  its  members  at  its  own  ta- 
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cilities  through  health  care  professionals  who  do  not  provide  substan¬ 
tial  health  care  services  other  than  on  behalf  of  such  organization. 

“(2)  Due  process  protections  for  providers. — 

“(A)  Standards  for  selection  of  providers  for  network. — 

“(i)  Establishment. — The  carrier  shall  establish  standards  to  be 
used  by  the  carrier  for  contracting  with  health  care  providers  with  re¬ 
spect  the  plan’s  provider  network.  Such  standards  shall  be  established 
in  consultation  with  providers  who  are  members  of  the  network. 

“(ii)  Distribution  of  information.— Descriptive  information  regard¬ 
ing  these  standards  shall  be  made  available  to  enrollees,  providers  who 
are  members  of  the  network,  and  prospective  enrollees  and  prospective 
participating  providers. 

“(B)  Notice  requirement.— 

“(i)  In  general. — The  carrier  may  not  terminate  or  refuse  to  renew 
an  agreement  with  a  provider  to  participate  in  the  plan’s  provider  net¬ 
work  unless  the  carrier  provides  written  notification  to  the  provider  of 
the  carrier’s  decision  to  terminate  or  refuse  to  renew  the  agreement. 
The  notification  shall  include  a  statement  of  the  reasons  for  the  car¬ 
rier’s  decision,  consistent  with  the  standards  established  under  sub- 
paragraph  (A). 

“(ii)  Timing  of  notification. — The  carrier  shall  provide  the  notifica¬ 
tion  required  under  clause  (i)  at  least  45  days  prior  to  prior  to  the  effec¬ 
tive  date  of  the  termination  or  expiration  of  the  agreement  (whichever 
is  applicable).  The  previous  sentence  shall  not  apply  if  failure  to  termi¬ 
nate  the  agreement  prior  to  the  deadline  would  adversely  affect  the 
health  or  safety  of  an  individual  enrolled  with  the  plan. 

“(C)  Review  process. — 

“(i)  In  general. — The  carrier  shall  provide  a  process  under  which  the 
provider  may  request  a  review  of  the  carrier’s  decision  to  terminate  or 
refuse  to  renew  the  provider’s  participation  agreement.  Such  review 
shall  be  conducted  by  a  group  of  individuals  the  majority  of  whom  are 
health  care  providers  who  are  members  of  the  plan’s  provider  network 
or  employees  of  the  carrier,  and  who  are  members  of  the  same  profes¬ 
sion  as  the  provider  who  requests  the  review. 

“(ii)  Counsel. — If  the  provider  requests  in  advance,  the  carrier  shall 
permit  an  attorney  representing  the  provider  to  be  present  at  the  pro¬ 
vider’s  review. 

“(iii)  Review  advisory. — The  findings  and  conclusions  of  a  review 
under  this  subparagraph  shall  be  advisory  and  non-binding. 

“(D)  Construction. — Nothing  in  this  paragraph  shall  be  construed  to  af¬ 
fect  any  other  provision  of  law  that  provides  an  appeals  process  or  other 
form  of  relief  to  a  provider  of  health  care  services. 

“SEC.  2220.  STANDARDS  FOR  MARKETING  OF  HEALTH  BENEFIT  PLANS. 

“(a)  Marketing  Restrictions  on  Carriers.— 

“(1)  In  general. — Each  carrier — 

“(A)  shall  file  any  marketing  materials  for  insured  health  benefit  plans 
it  provides  for  approval  by  the  applicable  regulatory  authority  prior  to  dis¬ 
tributing  them  within  the  plan’s  service  area;  and 
“(B)  may  not  distribute  any  such  materials  that  have  not  been  previously 
approved  by  such  authority. 

“(2)  Restriction  on  use  of  marketing  materials.— All  such  approved  mar¬ 
keting  materials — 

“(A)  shall  be  made  available  uniformly  throughout  the  State,  and 
“(B)  may  not  be  used  to  attract  or  limit  enrollment  of  certain  individuals 
or  groups  on  the  basis  of  personal  characteristics  or  anticipated  need  for 
health  services.  v 

“(b)  Nondiscrimination  in  Agent  Compensation. — A  carrier — 

( 1)  may  not  vary  or  condition  the  compensation  provided  to  an  agent  or 
broker  related  to  the  sale  or  renewal  of  an  insured  health  benefit  plan  because 
of  the  health  status  or  claims  experience  of  any  individuals  enrolled  with  the 
earner  through  the  agent  or  broker;  and 
“(2)  may  not  terminate,  fail  to  renew,  or  limit  its  contract  or  agreement  of 
representation  with  an  agent  or  broker  for  any  reason  related  to  the  health  sta¬ 
tus  or  claims  experience  of  any  individuals  enrolled  with  the  carrier  through  the 
agent  or  broker. 
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“(c)  CONSTRUCTION. — Nothing  in  this  part  may  be  construed  to  permit  a  State  or 
a  health  alliance  to  restrict  the  ability  of  a  carrier  to  contract  with  an  agent  or 
broker  for  the  sale  of  an  insured  health  plan  offered  by  the  carrier. 


“SEC.  2221.  COLLECTION  AND  DISSEMINATION  OF  PLAN  INFORMATION. 


“(a)  Provision  of  Information  by  Carriers. — A  carrier  providing  an  insured 
health  benefit  plan  in  a  State  shall  provide  to  the  applicable  regulatory  authority 
information  requested  by  the  State  to  disseminate  information  under  this  section. 
“(b)  Annual  Information  on  Insured  Health  Benefit  Plans.— 

“(1)  In  general. — Each  applicable  regulatory  authority  in  a  State  shall  annu¬ 
ally  prepare  and  make  available  to  consumers,  in  a  uniform  format,  information 
on  insured  health  benefit  plans  sold  in  the  State. 

“(2)  Information  described. — Such  information  shall  include  summary  infor¬ 


mation — 

“(A)  for  each  plan,  on — 

“(i)  the  premium  for  the  plan, 

“(ii)  identity,  location,  qualifications  and  availability  of  providers  in 
any  provider  networks  of  the  plan, 

“(iii)  the  number  of  individuals  enrolling  and  disenrolling  from  the 
plan, 

“(iv)  procedures  used  by  the  plan  to  control  utilization  of  services  and 
expenditures, 

“(v)  procedures  used  by  the  plan  to  assure  quality  of  care, 

“(vi)  the  plan’s  loss  ratio,  and 
“(vii)  rights  and  responsibilities  of  enrollees;  and 
“(B)  in  addition,  for  each  managed  care  plan,  on — 

“(i)  restrictions  on  payment  for  services  provided  outside  the  plan’s 
provider  network, 

“(ii)  the  process  by  which  services  may  be  obtained  through  the  plan’s 
provider  network, 

“(iii)  coverage  for  out-of-area  services,  and 

“(iv)  any  exclusions  in  the  types  of  providers  participating  in  the 
plan’s  provider  network. 

“(3)  Dissemination  of  information. — Carriers,  agents,  and  brokers  shall 
provide  Hie  information  described  in  this  subsection  to  individuals  and  employ¬ 
ers  seeking  to  purchase  health  coverage. 

“(c)  Disclosure  of  Utilization  Review  and  Quality  Standards.— Upon  the  re¬ 
quest  of  any  individual  with  respect  to  an  insured  health  plan  offered  in  the  State, 
the  State  shall  make  available  information  on — 

“(1)  procedures  used  by  the  plan  to  control  utilization  of  services  and  expendi¬ 
tures,  and 

“(2)  procedures  used  by  the  plan  to  assure  quality  of  care. 


“SEC.  2222.  REQUIREMENTS  FOR  ARRANGEMENTS  WITH  ESSENTIAL  COMMUNITY  PROVIDERS. 

“(a)  In  General. — Each  carrier  providing  an  insured  health  benefit  plan  shall, 
with  respect  to  each  essential  community  provider  (as  defined  in  subsection  (c))  lo¬ 
cated  within  the  plan’s  service  area,  offer  to  enter  into  a  written  provider  participa¬ 
tion  agreement  (described  in  subsection  (b))  with  the  provider. 

“(b)  Participation  Agreement. — A  participation  agreement  between  a  earner 
and  an  essential  community  provider  under  this  subsection  shall  provide  that  the 
plan  agrees  to  treat  the  provider  in  accordance  with  terms  and  conditions  at  least 
as  favorable  as  those  that  are  applicable  to  other  providers  with  a  participation 
agreement  with  the  plan  with  respect  to  the  scope  of  services  for  which  payment 

is  made  by  the  plan  to  the  provider.  _  .  .  ,  , .  , 

“(c)  Essential  Community  Providers  Described.— In  this  section,  an  essential 

community  provider1  means  any  of  the  following: 

“( 1)  Certain  medicare  disproportionate  share  hospitals. — A  hospital 
“(A)  described  in  section  1886(d)(5)(F)(i)(II); 

“(B)  described  in  section  1886(d)(5)(F)(iv)(I)  with  a  disproportionate  pa¬ 
tient  percentage  (as  defined  in  section  1886(d)(5)(F)(vi))  greater  than  20.2; 


°r“(C)  that  would  be  described  in  subparagraph  (A)  or  (B)  if— 

“(i)  the  hospital  were  a  subsection  (d)  hospital  (as  defined  in  section 

1886(d)(lXB)),  or  ,  ,,  . 

“(ii)  in  the  case  of  a  hospital  whose  inpatients  are  predominantly  in¬ 
dividuals  under  18  years  of  age,  if  the  hospital  were  a  subsection  (d) 
hospital  with  more  than  100  beds. 
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“(2)  Designated  cancer  hospitals.— A  hospital  that  the  Secretary  has  clas¬ 
sified  as  a  hospital  involved  extensively  in  treatment  for  or  research  on  cancer, 
as  described  in  section  1886(d)(l)(B)(v). 

“(3)  Sole  community  hospitals. — A  sole  community  hospital  (as  described  in 
section  1886(d)(5)(D)(iii)). 

“(4)  Medicare-dependent,  small  rural  hospitals— A  medicare-dependent, 
small  rural  hospital  (as  described  in  section  1886(d)(5)(G)(iii)),  or  a  hospital  that 
would  be  a  medicare-dependent,  small  rural  hospital  if  the  hospital  were  a  sub¬ 
section  (d)  hospital  (as  defined  in  section  1886(d)(1)(B)). 

“(5)  Federally  qualified  health  centers.— A  Federally  qualified  health 
center  (as  defined  in  section  1861(aa)(4))  or  an  entity  that  would  be  such  a  cen¬ 
ter  but  for  its  failure  to  meet  the  requirement  described  in  section  329(f)(2)(G)(i) 
of  the  Public  Health  Service  Act  or  the  requirement  described  in  section 
330(e)(3)(G)(i)  of  such  Act  (relating  to  the  composition  of  the  entity’s  governing 
board). 

“(6)  Rural  HEALTH  clinics. — A  rural  health  clinic  (as  defined  in  section 
1861(aa)(2)). 

“(7)  Family  planning  CLINICS. — A  family  planning  project  receiving  a  grant 
or  contract  under  title  X  of  the  Public  Health  Service  Act. 

“(8)  State  diagnostic  and  treatment  centers.— A  nonprofit  center  or  clinic 
that  is  licensed  under  a  State  law  in  effect  as  of  January  1,  1994,  as  a  diag¬ 
nostic  and  treatment  center  which  provides  primary  care  services  (including  ob¬ 
stetric  and  gynecology  services)  in  an  area — 

“(A)  designated  by  the  Secretary  as  a  health  professional  shortage  area 
under  section  332(a)(1)(A)  of  the  Public  Health  Service  Act,  or 
“(B)  with  a  significant  number  of  individuals  who  are  members  of  a  medi¬ 
cally  underserved  population  designated  by  the  Secretary  under  section  330 
of  such  Act. 

“(9)  Local  health  departments.— A  health  department  of  a  unit  of  State  or 
local  government  which  provides  health  services  directly  to  individuals. 

“( 10)  Providers  serving  underserved  areas. — 

“(A)  In  general. — Any  provider  of  health  care  services  who  meets  the  re¬ 
quirement  of  subparagraph  (B)  (if  applicable)  and — 

“(i)  who  furnishes  services  not  less  than  20  hours  per  week — 

“(I)  in  an  area  designated  by  the  Secretary  as  a  health  profes¬ 
sional  shortage  area  under  section  332(a)(1)(A)  of  the  Public  Health 
Service  Act,  or 

“(II)  in  an  area  with  a  significant  number  of  individuals  who  are 
members  of  a  medically  underserved  population  designated  by  the 
Secretary  under  section  330  of  such  Act:  or 
“(ii)  who— 

“(I)  serves  in  a  neighborhood  or  community  in  which  persons  re¬ 
side  who  are  at  risk  of  being  medically  underserved  (in  accordance 
with  criteria  established  by  the  Secretary)  for  at  least  20  hours  per 
week  at  the  principal  site,  and 

“(II)  is  available  to  patients  evenings  and  weekends  at  the  prin¬ 
cipal  site. 

“(B)  Requirement  for  physicians.— In  the  case  of  an  individual  provider 
who  is  a  physician,  the  provider  must  be  board  certified,  hold  hospital  staff 
privileges,  or  be  affiliated  with  one  or  more  physicians  holding  hospital  staff 
privileges. 

“(d)  Special  Rule  for  Payments  to  Certain  Essential  Community  Provid¬ 
ed-'  In  the  case  of  services  in  the  guaranteed  national  benefit  package  that  are 
furnished  to  an  enrollee  of  an  insured  health  benefit  plan  by  any  Federally  qualified 
health  center  (described  in  subsection  (c)(5))  or  rural  health  clinic  (described  in  sub- 
section  (c)(6)),  the  amount  of  payment  made  to  the  center  or  clinic  for  such  services 
shall  be  determined  in  accordance  with  the  payment  methodology  used  to  determine 
amount  of  payment  to  such  a  center  for  services  furnished  under  part  B  of  title 
XVIII,  unless  the  center  or  clinic  elects  to  receive  payment  under  an  alternative 
methodology. 

“SEC.  2223.  REQUIREMENTS  RELATING  TO  PLAN  SOLVENCY. 

(a)  In  General.  A  carrier  shall  comply  with  the  following  procedures  and  re¬ 
quirements  in  order  to  assure  solvency  of  insured  health  benefit  plans  provided  by 
ins  earner: 

“(1)  The  carrier  shall  permit  the  applicable  regulatory  authority  to  examine 
financial  records. 
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“(2)  The  carrier  shall  have  and  maintain  a  minimum  level  of  capital  and  sur¬ 
plus  to  conduct  business,  and  to  obtain  additional  surplus  capital  if  necessary. 

“(3)  The  carrier  shall  use  specified  accounting  practices  and  procedures. 

“(4)  The  carrier  shall  comply  with  such  corrective  actions,  and  shall  cease 
such  practices  which,  if  not  corrected,  would  jeopardize  the  financial  solvency 
of  the  carrier,  as  the  applicable  regulatory  authority  may  require. 

“(5)  The  carrier  shall  own  securities  only  in  accordance  with  recognized  in¬ 
vestment  standards. 

“(6)  The  carrier  shall  have  a  diversified  investment  portfolio. 

“(b)  Authority  of  Applicable  Regulatory  Authorities  in  Relation  to  Finan¬ 
cial  SOLVENCY. — Each  applicable  regulatory  authority,  with  respect  to  carriers  and 
insured  health  benefit  plans  over  which  it  exercises  authority — 

“(1)  may  examine  records  of  the  carriers, 

“(2)  may  specify  the  accounting  practices  and  procedures  to  be  used  by  the 
carriers, 

“(3)  may  order  the  carriers  to  take  corrective  actions  and  to  cease  practices 
which,  if  not  corrected,  would  jeopardize  the  financial  solvency  of  the  carrier, 

“(4)  may  assume  the  administration  of  insolvent  carriers,  and 

“(5)  may  take  any  actions  necessary  to  assure  the  payment  of  claims  on  behalf 
of  individuals  enrolled  in  insured  health  benefit  plans  provided  by  insolvent  car¬ 
riers. 

“(c)  Protection  of  Enrollees. — In  the  case  of  an  insured  health  benefit  plan 
that  becomes  insolvent  and  fails  to  pay  a  provider  for  an  item  or  service  covered 
under  the  plan  that  is  furnished  to  an  individual  enrolled  under  the  plan,  the  indi¬ 
vidual  enrollee  shall  not  be  liable  for  any  amounts  owed  by  the  plan  to  the  providers 
with  respect  to  such  item  or  service. 


“SEC.  2224.  UTILIZATION  REVIEW. 

“(a)  Requiring  Review  to  Meet  Standards— A  carrier  offering  an  insured 
health  plan  may  not  deny  coverage  of  or  payment  for  items  and  services  on  the  basis 
of  a  utilization  review  program  unless  the  program  meets  the  standards  established 
by  the  Secretary  under  this  section. 

“(b)  Establishment  of  Standards  by  Secretary— The  Secretary  shall  establish 
standards  for  utilization  review  programs  of  insured  health  plans,  consistent  with 
subsection  (b),  and  shall  periodically  review  and  update  such  standards  to  reflect 
changes  in  the  delivery  of  health  care  services.  The  Secretary  shall  establish  such 

standards  in  consultation  with  appropriate  parties. 

“(c)  Requirements  for  Standards. — Under  the  standards  established  under  sub¬ 


section  (a) —  .  A  _  .  - 

“(1)  individuals  performing  utilization  review  may  not  receive  financial  com¬ 
pensation  based  upon  the  number  of  denials  of  coverage; 

“(2)  negative  determinations  of  the  medical  necessity  or  appropriateness  of 
services  or  the  site  at  which  services  are  furnished  may  be  made  only  by  clini¬ 
cally  qualified  personnel;  .  ,  ,  .  , 

“(3)  the  utilization  review  program  shall  provide  for  a  process  under  wtucfi 
an  enrollee  or  provider  may  obtain  timely  review  of  a  denial  of  coverage; 

“(4)  utilization  review  shall  be  conducted  in  accordance  with  uniformly  ap¬ 
plied  standards  that  are  based  on  the  most  currently  available  medical  evi¬ 
dence;  and  ,  ,  ....  .. 

“(5)  providers  shall  participate  in  the  development  of  the  utilization  review 


program. 

“SEC.  2225.  ADDITIONAL  REQUIREMENTS  FOR  INSURED  HEALTH  BENEFIT  PLANS. 

“In  addition  to  the  requirements  imposed  by  the  preceding  provisions  of  this  part, 
each  carrier  providing  an  insured  health  benefit  plan  shall  meet  the  following  addi¬ 
tional  op  HEALTH  SECURITY  CARDS;  COORDINATION  OF  INDIVIDUAL  ENTI¬ 

TLEMENT. — The  carrier  shall  issue  health  security  cards  and  carry  out  other  ad¬ 
ministrative  functions  in  accordance  with  regulations  developed  by  the  bec- 
retary  including  the  issuance  of  an  annual  written  statement  to  enrollees  verify¬ 
ing  enrollment  in  a  private  health  plan  and  the  provision  of  information  on  en¬ 
rollees  to  the  Secretary  which  the  Secretary  may  forward  to  the  Secretary  of 

th“( 2)^COM  PLI ANCE  WITH  PAYMENT  RULES.— The  carrier  provides  for  payment  for 
items  and  services  consistent  with  any  State  provider  reimbursement  system  or 
State  benefit  management  program  approved  under  title  IV  of  the  Health  becu- 
rity  Act. 
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“(3)  Other  requirements  under  health  security  act. — The  carrier  shall 
meet  the  applicable  requirements  of  the  following  provisions  of  the  Health  Secu¬ 
rity  Act: 

“(A)  Subtitle  A  of  title  IX  (relating  to  grievance  and  appeals  procedures, 
participation  in  the  National  Quality  Management  Program,  and  the  pri¬ 
vacy  of  information  on  enrollees). 

“(B)  Subtitle  B  of  title  IX  (relating  to  data  management  and  reporting 
and  administrative  simplification).”. 

i 

Subtitle  B — Standards  for  Sponsors  and  Self- 
Insured  Health  Benefit  Plans 

SEC.  5101.  ESTABLISHMENT  OF  FEDERAL  STANDARDS. 

(a)  Establishment. — Section  2201(a)  of  the  Social  Security  Act,  as  added  by  sec¬ 
tion  5001(a),  is  amended  to  read  as  follows: 

“(a)  Establishment  of  General  Standards  for  Health  Benefit  Plans.— 

“(1)  Standards  for  carriers  providing  insured  health  benefit  plans.— 
Not  later  than  July  1,  1995,  the  Secretary  shall  establish  standards  for  carriers 
providing  insured  health  benefit  plans  consistent  with  this  section  and  the  re¬ 
quirements  described  in  part  B. 

“(2)  Standards  for  sponsors  of  self-insured  health  benefit  plans. — Not 
later  than  July  1,  1995,  the  Secretary  shall  establish  and  publish  standards  for 
self-insured  health  benefit  plans  and  the  sponsors  of  such  plans  consistent  with 
this  section  and  the  requirements  of  part  C.  Under  such  standards,  the  Sec¬ 
retary  would  annually  certify  (for  years  beginning  with  1996)  each  self-insured 
health  benefit  plan  found  by  the  Secretary  to  be  in  compliance  with  such  stand¬ 
ards,  based  on  information  provided  by  the  plans  in  such  manner  and  format 
as  the  Secretary  considers  appropriate.”. 

(b)  Requiring  Plans  to  be  Certified. — 

(1)  In  general. — Section  2202  of  such  Act,  as  added  by  section  5001(a),  is 
amended — 

(A)  in  subsection  (a)(1)(A),  by  striking  “subsection  (b)”  and  inserting  “sub¬ 
section  (c)”; 

(B)  in  subsection  (a)(2),  by  striking  “subsection  (c)”  and  inserting  “sub¬ 
section  (d)”; 

(C)  by  redesignating  subsections  (b)  and  (c)  as  subsections  (c)  and  (d);  and 

(D)  by  inserting  after  subsection  (a)  the  following  new  subsection: 

“(b)  Certification  of  Sponsors  Offering  Self-Insured  Health  Benefit 
Plans.— 

“(1)  In  general. — No  sponsor  may  offer  a  self-insured  health  benefit  plan  (as 
defined  in  section  2204(  1 1))  during  a  year  on  or  after  the  effective  date  specified 
in  subsection  (d)  (and  may  not  enroll  any  individual  under  such  a  plan  begin¬ 
ning  on  or  after  such  effective  date)  unless  the  plan  has  been  certified  for  the 
year  by  the  Secretary  (in  accordance  with  such  procedures  as  the  Secretary  es¬ 
tablishes)  as  meeting  the  applicable  standards  established  under  section 
2201(a)(2).”. 

(2)  Effective  date.— Section  2202(d)(1)  of  such  Act,  as  added  by  section 
5001(a)  and  redesignated  by  paragraph  (1)(C),  is  amended  by  striking  “shall 
apply”  and  all  that  follows  and  inserting  the  following:  “shall  apply — 

“(A)  to  contracts  under  insured  health  benefit  plans  sold,  issued,  or  re¬ 
newed  on  or  after  January  1,  1997;  or 

“(B)  to  contracts  under  a  self-insured  health  benefit  plan  sold,  issued  or 
renewed  on  or  after  January  1,  1996.”. 

(c)  Enforcement. — Section  2203(a)(1)(B)  of  such  Act,  as  added  by  section  5001(c) 
is  amended — 

(1)  in  clause  (i),  by  striking  “Section  2212”  and  inserting  “Sections  2212  and 
2232  j 

(2)  in  clause  (ii),  by  striking  “Section  2213”  and  inserting  “Sections  2213  and 

4^00  y 

(3) ,in  clause  (in),  by  striking  “Section  2214”  and  inserting  “Sections  2214  and 
2234  ;  and 

oo(Q4Q»in  clause  (vi)>  hy  striking  “Section  2222”  and  inserting  “Sections  2222  and 

(d)  Description  of  Standards.— Title  XXII  of  the  Social  Security  Act,  as  added 
by  section  5001(a),  is  amended  by  adding  at  the  end  the  following  new  part: 
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“Part  C — Standards  for  Self-Insured  Health  Benefit  Plans  Described 


“SEC.  2231.  LIMITATION  ON  ELIGIBLE  SPONSORS. 

“(a)  In  General. — No  entity  may  serve  as  the  sponsor  of  a  self-insured  health 
benefit  plan  unless  the  entity  is  an  eligible  sponsor  (as  defined  in  subsection  (b)) 
who  elects,  in  a  form  and  manner  specified  by  the  Secretary  consistent  with  this 
subtitle,  to  be  treated  as  the  sponsor  of  such  a  plan  and  to  be  subject  to  the  stand¬ 
ards  established  by  the  Secretary  for  such  plans  under  section  2201(a)(2). 

“(b)  Eligible  Sponsors.— 

“(1)  In  GENERAL. — In  this  section,  each  of  the  following  is  an  eligible  sponsor: 

“(A)  LARGE  employer. — An  employer  that  is  a  large  employer  as  of  the 
date  of  an  election  under  subsection  (a),  with  respect  to  employees,  former 
employees,  and  family  members. 

“(B)  Plan  sponsor  of  a  multiemployer  plan.— A  plan  sponsor  de¬ 
scribed  in  section  3(16)(B)(iii)  of  Employee  Retirement  Income  Security  Act 
of  1974,  but  only  with  respect  to  participants  and  beneficiaries  (as  defined 
in  section  3  of  such  Act)  covered  under  a  group  health  plan  that  is  a  multi¬ 
employer  plan  (as  defined  in  subsection  (cX3))  maintained  by  the  sponsor 
and  only  if  (as  of  the  date  of  an  election  under  subsection  (a))  such  plan— 
“(i)  covers  more  than  100  full-time  employees  in  the  United  States, 


or 


“(ii)  the  plan  is  maintained  by  one  or  more  affiliates  of  the  same 
labor  organization,  or  one  or  more  affiliates  of  labor  organizations  rep¬ 
resenting  employees  in  the  same  industry,  covering  more  than  100  full¬ 
time  employees. 

“(C)  Rural  electric  cooperative  and  rural  telephone  cooperative 
ASSOCIATION. — A  rural  electric  cooperative  or  a  rural  telephone  cooperative 
association,  but  only  with  respect  to  employees,  former  employees,  and  fam¬ 
ily  members  covered  under  a  group  health  plan  that  is  maintained  by  such 
cooperative  or  association  (or  members  of  such  cooperative  or  association) 
and  only  if  such  plan  has  more  than  100  employees  in  the  United  States 
entitled  to  benefits  under  the  plan. 

“(2)  Exclusion  of  sponsors  of  mew  as.— The  plan  sponsor  of  a  multiple  em¬ 
ployer  welfare  arrangement  may  not  be  considered  an  eligible  sponsor  under 
this  subsection. 

“(c)  Definitions. — In  this  section,  except  as  otherwise  provided: 

“(1)  Group  health  plan. — The  term  ‘group  health  plan  means  an  employee 
welfare  benefit  plan  (as  defined  in  section  3(1)  of  the  Employee  Retirement  In¬ 
come  Security  Act  of  1974)  providing  medical  care  (as  defined  in  section  213(d) 
of  the  Internal  Revenue  Code  of  1986)  to  participants  or  beneficiaries  (as  de¬ 
fined  in  section  3  of  the  Employee  Retirement  Income  Security  Act  of  1974)  di¬ 
rectly  or  through  insurance,  reimbursement,  or  otherwise. 

“(2)  Large  EMPLOYER. — The  term  ‘large  employer^  has  the  meaning  given 
such  term  in  section  3451(d)  of  the  Internal  Revenue  Code  of  1986. 

“(3)  Multiemployer  plan.— The  term  ‘multiemployer  plan  has  the  meaning 
given  such  term  in  section  3(37)  of  the  Employee  Retirement  Income  Security 
Act  of  1974,  and  includes  any  plan  that  is  treated  as  such  a  plan  under  title 

“(4)  Multiple  employer  welfare  arrangement. — The  term  ‘multiple  em¬ 
ployer  welfare  arrangement’  has  the  meaning  given  such  term  in  section  3(40) 
of  the  Employee  Retirement  Income  Security  Act  of  1974 

“(5)  Rural  electric  COOPERATIVE.— The  term  rural  electric  cooperative  has 
the  meaning  given  such  term  in  section  3(40XA)(iv)  of  the  Employee  Retirement 
Income  Security  Act  of  1974. 

“(6)  Rural  telephone  cooperative  associations. — The  term  rural  tele¬ 
phone  cooperative  association’  has  the  meaning  given  such  term  in  section 
3(40)(A)(v)  of  the  Employee  Retirement  Income  Security  Act  ot  19/4. 


“SEC.  2232.  NON-DISCRIMINATION. 

“(a)  No  Discrimination  Based  on  Health  STATUS.-The  sponsor  of  a  self-in¬ 
sured  health  benefit  plan  may  not  deny,  limit,  or  condition  the  ^overage  under  (or 
benefits  of)  the  plan,  or  vary  the  premium  charged  under  the  plan  based  on  th® 
health  status,  claims  experience,  receipt  of  health  care,  medical  history,  or  lac  o 

eV“fb)no T°HERS Discrimination  Prohibited.— Section  2212(b)  shall  apply  with  re- 
snect  to  a  sponsor  of  a  self-insured  health  benefit  plan  in  the  same  manner  as  such 
provisions  apply  with  respect  to  a  carrier  providing  an  insured  health  benefit  plan. 


R1-OQ7  n  —  Q4  —d 


90 


“SEC.  2233.  REQUIREMENTS  FOR  OPEN  ENROLLMENT. 

“(a)  Annual  Open  Enrollment  Period. — The  sponsor  of  a  self-insured  health 
benefit  plan  shall  have  an  annual  open  enrollment  period  of  at  least  45  days  during 
which  individuals  eligible  to  enroll  in  the  plan  may  change  the  health  benefit  plan 
under  which  they  are  provided  coverage. 

“(b)  Changes  in  Enrollment  During  1st  Year  of  Enrollment. — Once  during 
the  first  year  for  which  an  individual  is  enrqjled  in  a  plan  offered  by  the  sponsor 
of  a  self-insured  health  benefit  plan,  the  individual  may  change  the  health  benefit 
plan  in  which  the  individual  is  enrolled.  Such  a  change  shall  be  effective  on  the  first 
day  of  the  first  month  beginning  at  least  45  days  after  the  date  the  sponsor  receives 
a  notice  of  change  of  coverage. 

“(c)  Enrollment  of  Newly  Eligible  Individuals. — The  sponsor  of  a  self-insured 
health  benefit  plan  may  not  refuse  to  enroll  an  individual  who  is  eligible  to  enroll 
in  a  health  benefit  plan  offered  by  the  sponsor  and  is  not  enrolled  in  such  a  plan. 

“SEC.  2234.  PROHIBITION  ON  PRE-EXISTING  CONDITION  EXCLUSIONS. 

“The  provisions  of  section  2214(a)  shall  apply  with  respect  to  the  sponsor  of  a  self- 
insured  health  benefit  plan  in  the  same  manner  as  such  provisions  apply  with  re¬ 
spect  to  a  carrier  providing  an  insured  health  benefit  plan. 

“SEC.  2235.  PROHIBITION  ON  WAITING  PERIODS. 

“(a)  In  General. — The  provisions  of  section  2215(a)  shall  apply  with  respect  to 
the  sponsor  of  a  self-insured  health  benefit  plan  in  the  same  manner  as  such  provi¬ 
sions  apply  with  respect  to  a  carrier  providing  an  insured  health  benefit  plan. 

“(b)  Coverage  After  Enrollment  During  Annual  Open  Enrollment  Pe¬ 
riod. — In  the  case  of  an  individual  who  enrolls  in  a  self-insured  health  benefit  plan 
during  an  open  enrollment  period  described  in  section  2233(b),  the  sponsor  shall 
provide  coverage  of  the  individual  under  the  plan  effective  as  of  such  date  as  the 
sponsor  may  establish  with  respect  to  enrollments  made  during  such  period  (consist¬ 
ent  with  the  standards  established  by  the  Secretary  under  section  2201(c)). 

“SEC.  2236.  BENEFIT  REQUIREMENTS. 

“(a)  Offer  of  Plan  Consisting  of  Guaranteed  National  Benefit  Package.— 
Each  sponsor  of  a  self-insured  health  benefit  plan — 

“(1)  shall  offer  all  enrollees  a  health  benefit  plan  consisting  only  of  coverage 
for  the  benefits  (including  cost-sharing)  contained  in  the  guaranteed  national 
benefit  package  established  under  title  XXI;  and 
“(2)  may  offer  a  health  benefit  plan  consisting  of  coverage  for  the  benefits  de¬ 
scribed  in  paragraph  (1)  and  (subject  to  subsection  (d))  additional  benefits. 

“(b)  Offer  of  Plan  Providing  Unlimited  Choice  of  Providers.— Each  sponsor 
of  a  self-insured  health  benefit  plan  shall  assure  that  all  enrollees  are  offered  cov¬ 
erage  in — 

“(1)  at  least  one  managed  care  plan  (unless  there  is  no  such  plan  available 
in  the  area);  and 

“(2)  at  least  one  unlimited-choice-of-provider  plan,  which  may  be  a  point-of- 
service  plan. 

“(c)  Special  Rule  for  Enrollees  Covered  Under  State  Managed  Mental 
Health  Programs.  The  provisions  of  section  2217(c)  shall  apply  to  sponsors  of 
self-insured  health  benefit  plans  in  the  same  manner  as  they  apply  to  carriers  pro¬ 
viding  insured  health  benefit  plans. 

“(d)  Non-Discrimination  in  Additional  Benefits  for  Non-Employer  Plans  — 
In  the  case  of  a  self-insured  health  benefit  plan  with  an  eligible  sponsor  described 
in  subparagraph  (B)  or  (C)  or  section  2231(b)(1),  if  the  sponsor  offers  additional  ben¬ 
efits  pursuant  to  subsection  (aX2)  that  consist  of  a  reduction  in  the  cost-sharing  im¬ 
posed  under  a  plan,  the  sponsor  shall  provide  such  additional  benefits  to  all  enroll¬ 
ees  in  the  same  manner  as  an  employer  would  be  required  under  section  4980C(f) 

°[,t^,Internal  Revenue  Code  of  1986  to  provide  for  equal  benefits  with  respect  to 
all  full-time  employees. 

“SEC.  2237.  REQUIREMENTS  RELATING  TO  RATING  OF  PREMIUMS. 

Charging  Rates  by  Class  of  Enrollment. — The  sponsor  of  a  self-insured 
health  benefit  plan  shall  establish  separate  premium  rates  for  each  of  the  three 
classes  of  enrollment  described  in  section  3(b)  of  the  Health  Security  Act 

“(b)  Variations  Only  by  Actuarial  Value.— 

“(1)  In  GENERAL  —The  differences  among  premium  rates  established  under 
subsection  (a)  shall  reflect  only  differences  in  the  actuarial  value  of  the  guaran- 
teed  national  benefit  package  among  the  classes  of  enrollment,  consistent  with 
standards  established  by  the  Secretary. 
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“(2)  Permitting  variation  by  geographic  area  of  enrollment.— At  the  op¬ 
tion  of  the  sponsor  of  a  self-insured  health  benefit  plan,  in  applying  paragraph 
(1)  the  sponsor  may  vary  premium  rates  based  on  differences  in  the  actuarial 
value  of  the  package  among  classes  of  enrollment  in  geographic  areas,  but  only 
if  the  geographic  areas  applied  are  the  same  as  the  communities  established  by 
a  State  under  section  2218(d)  with  respect  to  insured  health  benefit  plans  of¬ 
fered  in  the  State. 

“(c)  Exception  for  Sponsors  Paying  Entire  Premium. — Subsections  (a)  and  (b) 
shall  not  apply  in  the  case  of  a  self-insured  health  benefit  plan  offered  by  a  sponsor 
for  which  the  sponsor  does  not  require  the  enrollee  to  contribute  any  portion  of  the 
applicable  premium. 

“SEC.  2238.  ADDITIONAL  STANDARDS  FOR  MANAGED  CARE  PLANS  AND  POINT-OF-SERVICE 
PLANS. 

“The  provisions  of  section  2219  shall  apply  with  respect  to  a  managed  care  plan 
and  a  point-of-service  plan  provided  by  the  sponsor  of  a  self-insured  health  benefit 
plan  in  the  same  manner  as  such  provisions  apply  with  respect  to  a  managed  care 
plan  and  point-of-service  plan  provided  by  the  carrier  providing  an  insured  health 
benefit  plan. 


“SEC.  2239.  PROVISION  OF  PLAN  INFORMATION. 

“(a)  In  General. — The  sponsor  of  a  self-insured  health  benefit  plan  shall  annually 
prepare  and  make  available  to  individuals  eligible  to  enroll  in  the  plan,  in  a  uniform 
format,  information  on  the  plans  offered  by  the  sponsor. 

“(b)  INFORMATION  DESCRIBED. — The  information  required  to  be  provided  under 
subsection  (a)  shall  include  summary  information  described  in  section  2221(b)(2) 
(other  than  information  described  in  subparagraph  (A)(vi)). 

“(c)  Disclosure  of  Utilization  Review  and  Quality  Standards.— Upon  the  re¬ 
quest  of  any  individual  eligible  to  enroll  in  a  self-insured  health  benefit  plan  offered 
by  a  sponsor,  the  sponsor  shall  make  available  information  on  - 

“(1)  procedures  used  by  the  plan  to  control  utilization  of  services  and  expendi¬ 
tures,  and 

“(2)  procedures  used  by  the  plan  to  assure  quality  of  care. 

“SEC.  2240.  REQUIREMENTS  FOR  ARRANGEMENTS  WITH  ESSENTIAL  COMMUNITY  PROVIDERS. 

‘The  provisions  of  section  2222  shall  apply  with  respect  to  the  sponsor  of  a  self- 
insured  health  benefit  plan  in  the  same  manner  as  such  provisions  apply  with  re¬ 
spect  to  a  carrier  providing  an  insured  health  benefit  plan. 

“SEC.  2241.  REQUIREMENTS  RELATING  TO  PLAN  SOLVENCY. 

“(a)  In  General. — The  sponsor  of  a  self-insured  health  benefit  plan  shall  dem¬ 
onstrate  to  the  satisfaction  of  the  Secretary  that  the  plan  meets  solvency  standards 
established  by  the  Secretary  for  such  plans,  which  may  include  requirements  re¬ 
garding  the  purchase  of  stop-loss  coverage  by  the  sponsor. 

“(b)  Protection  of  Enrollees. — In  the  case  of  self-insured  health  benefit  plan 
that  becomes  insolvent  and  fails  to  pay  a  provider  for  an  item  or  service  covered 
under  the  plan  that  is  furnished  to  an  individual  enrolled  under  the  plan,  the  indi¬ 
vidual  enrollee  shall  not  be  liable  for  any  amounts  owed  by  the  plan  to  the  providers 
with  respect  to  such  item  or  service. 


“SEC.  2242.  UTILIZATION  REVIEW. 

“The  provisions  of  section  2224  shall  apply  with  respect  to  a  utilization  review 
program  of  a  self-insured  health  benefit  plan  in  the  same  manner  as  such  provisions 
apply  with  respect  to  a  utilization  review  program  of  an  insured  health  benefit  plan. 


“SEC.  2243.  ADDITIONAL  REQUIREMENTS  FOR  SELF-INSURED  HEALTH  BENEFIT  PLANS. 

“The  additional  requirements  described  in  section  2225  shall  apply  with  respect 
to  the  sponsor  of  a  self-insured  health  benefit  plan  in  the  same  manner  as  such  ad¬ 
ditional  requirements  apply  with  respect  to  a  carrier  providing  an  insured  health 
benefit  plan,  except  that  the  requirements  of  paragraph  (2)  of  such  section  shall  not 
apply  in  the  case  of  a  sponsor  who  is  not  required  to  participate  in  a  State  benefit 
management  program  under  title  IV  of  the  Health  Security  Act.  . 
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Subtitle  C — Standards  for  Supplemental  Health 

Plans 


SEC.  5201.  STANDARDS  FOR  PLANS  THAT  SUPPLEMENT  THE  GUARANTEED  NATIONAL  BENE¬ 
FIT  PACKAGE. 

(a)  Establishment  of  Standards. — 

(1)  In  general. — Section  2201(a)  of  the  Social  Security  Act,  as  added  by  sec¬ 
tion  5001(a)  and  as  amended  by  section  5101(a),  is  amended  by  adding  at  the 
end  the  following  new  paragraph: 

“(3)  Standards  for  plans  that  supplement  the  guaranteed  national 
BENEFIT  package. — Not  later  than  July  1,  1995,  the  Secretary  shall  establish 
standards  for  supplemental  health  benefit  policies  in  accordance  with  the  re¬ 
quirements  for  such  policies  (and  the  entities  offering  such  policies)  consistent 
with  this  section  and  the  requirements  described  in  part  D.”. 

(2)  Supplemental  health  benefit  policy  defined. — Section  2204  of  the  So¬ 
cial  Security  Act,  as  added  by  section  5001(a),  is  amended — 

(A)  by  redesignating  paragraph  (14)  as  paragraph  (15);  and 

(B)  by  inserting  after  paragraph  (13)  the  following  new  paragraph: 

“(14)  Supplemental  health  benefit  policy. — 

“(A)  In  general. — The  term  ‘supplemental  health  benefit  policy’  means 
a  health  insurance  policy  or  health  benefit  plan  which  provides — 

“(i)  coverage  for  items  and  services  not  included  in  the  guaranteed 
national  benefit  package  established  under  title  XXI,  or 
“(ii)  coverage  for  items  and  services  included  in  such  package  but  not 
covered  because  of  a  limitation  in  amount,  duration,  or  scope  of  benefits 
(including  coverage  for  cost-sharing), 
or  both. 

“(B)  Exclusions. — Such  term  does  not  include  the  following: 

“(i)  Coverage  only  for  accident,  disability  income,  or  long-term  care 
insurance,  or  any  combination  thereof. 

“(ii)  Medicare  supplemental  health  insurance. 

“(iii)  Coverage  issued  as  a  supplement  to  liability  insurance. 

(iv)  Liability  insurance,  including  general  liability  insurance  and 
automobile  liability  insurance. 

“(v)  Worker’s  compensation  or  similar  insurance. 

“(vi)  Automobile  medical-payment  insurance. 

“(vii)  Coverage  for  a  specified  disease  or  illness. 

“(viii)  A  hospital  or  fixed  indemnity  policy. 

“(ix)  Coverage  provided  exclusively  to  individuals  who  are  not  eligible 
individuals  under  the  Health  Security  Act. 

“(C)  Exception  for  services  covered  under  certified  self-insured 
Such  term  does  not  include  any  self-insured  health  benefit  plan  cer- 
tified  by  the  Secretary  under  section  2201(aXlXB)  as  meeting  the  standards 
established  by  the  Secretary  under  section  5102(a)  of  the  Health  Security 
Act  (in  accordance  with  the  requirements  of  part  C),  notwithstanding  that 
the  plan  provides  coverage  for  any  item  or  service  described  in  subpara¬ 
graph  (A).”  y 

(b)  Requirement  for  Certification. — 

gooo  *N  GENERAL.— Section  2202  of  the  Social  Security  Act,  as  added  by  section 
5003  and  as  amended  by  section  5102(b),  is  amended— 

(A)  in  subsection  (a)(1),  by  inserting  after  “in  a  State”  the  following-  “  or 
sell,  issue  or  renew  a  contract  under  a  supplemental  health  benefit  policy 

<aLdf^ed  sec^lon  2204(11))  with  respect  to  any  individual  or  group  in 
a  btate,  ;  and  * 

i^  „in  subsection  (a)(2),  by  inserting  “or  a  supplemental  health  benefit 
policy  after  insured  health  benefit  plan”. 

(2)  Use  of  approved  state  regulatory  programs.— Section  2202(c)  of  such 
amended  ^  SeCtl0n  5003  and  as  designated  by  section  5102(b)(1)(C),  is 

(A)  in  paragraphs  (2)  and  (3),  by  inserting  “or  supplemental  health  bene¬ 
fit  policies  (as  the  case  may  be)”  after  “insured  health  benefit  plans”  each 
place  it  appears;  and 

iwVn  parag^aph  (3  by  striking  “program  for  the  application”  and  all 
that  follows  and  inserting  the  following:  “program _ 

“(A)  for  the  application  of  the  standards  established  under  part  B  to  car¬ 
riers  providing  insured  health  benefit  plans  and  providing  for  collecting  and 
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disseminating  information  with  respect  to  such  plans  under  section  2219, 
the  Secretary  may  approve  such  program  for  purposes  of  certification  of  car¬ 
riers  and  insured  health  benefit  plans  under  this  title;  and 

“(B)  for  the  application  of  the  standards  established  under  part  D  to  car¬ 
riers  providing  supplemental  health  benefit  policies  and  providing  for  col¬ 
lecting  and  disseminating  information  with  respect  to  such  policies  under 
section  2235(b),  the  Secretary  may  approve  such  program  for  purposes  of 
certification  of  carriers  and  supplemental  health  benefit  policies  under  this 
title.”. 

(c)  Enforcement- 

id  In  general. — Section  2203(a)(1)(B)  of  such  Act,  as  added  by  section 
5001(c)  and  as  amended  by  section  5101(c),  is  amended — 

(1)  in  clause  (i),  by  striking  “Sections  2212  and  2232”  and  inserting  “Sections 
2212  2232  2253”' 

(2)  in  clause  (ii),  by  striking  “Sections  2213,  2233,  and  2254”; 

(3)  in  clause  (iii),  by  striking  “Sections  2214,  2234,  and  2255”;  and 

(4)  in  clause  (v),  by  striking  “Section  2220”  and  inserting  “Sections  2220  and 
2258”. 

(2)  Penalty  for  certain  policies. — Section  2203  of  such  Act  is  further 
amended  by  adding  at  the  end  the  following  new  subsection: 

“(c)  Penalty  for  Certain  Policies  Duplicating  Coverage. — 

“(1)  In  General. — Any  person  who  sells  or  issues  a  health  plan  described  in 
paragraph  (4)  that  duplicates  coverage  of  any  item  or  service  covered  under  the 
guaranteed  national  benefit  package  is  subject  to  a  civil  money  penalty  not  to 
exceed  $10,000  for  each  such  violation.  Paragraph  (2)  of  subsection  (a)  shall 
apply  with  respect  to  a  penalty  under  the  previous  sentence  in  the  same  man¬ 
ner  as  such  paragraph  applies  to  penalties  under  such  subsection. 

“(2)  Exception  for  plans  providing  benefits  without  regard  to  other 
COVERAGE. — Paragraph  (1)  shall  not  apply  with  respect  to  any  health  plan  that 
provides  benefits  to  an  enrollee  without  regard  to  any  benefits  provided  to  the 
enrollee  under  another  plan. 

“(3)  Exception  for  liability  insurance  coverage— Paragraph  (1)  shall  not 
apply  with  respect  to  any  health  plan  described  in  clause  (iv)  or  (v)  of  section 
2204(14)(B)  that  provides  benefits  to  an  enrollee  without  regard  to  any  benefits 
provided  to  the  enrollee  under  a  plan  other  than  a  plan  described  in  such 
clause 

“(4)  Plans  described. — The  health  plans  referred  to  in  this  paragraph  are 
the  plans  described  in  section  2204(14)(B).”. 

(d)  Standards  Described. — Title  XXII  of  the  Social  Security  Act,  as  added  by  sec¬ 
tion  5001(a)  and  as  amended  by  section  5101(c),  is  amended  by  adding  at  the  end 
the  following  new  part: 

“Part  D — Requirements  for  Supplemental  Health  Benefit  Policies  Described 

“SEC.  2251.  STANDARDIZED  BENEFITS. 

“(a)  Limitation  on  Policies  Permitted.— An  entity  may  not  offer  a  supplemental 
health  benefit  policy  unless  the  benefits  covered  by  the  policy  meet  the  requirements 
for  one  of  the  standard  benefit  packages  established  by  the  Secretary  under  sub¬ 
section  (b). 

“(b)  Establishment  of  Standardized  Packages.— 

“(1)  In  GENERAL. — Not  later  than  July  1,  1995,  the  Secretary  shall  establish 
not  more  than  10  standardized  benefit  packages  for  supplemental  health  benefit 
policies  under  this  part.  At  least  one  of  the  packages  shall  be  designed  to  sup¬ 
plement  a  managed  care  plan.  . 

“(2)  Criteria  used  in  establishing  packages.— In  establishing  standardized 
benefit  packages  under  paragraph  (1),  the  Secretary  shall  take  into  account 
State  laws  that  mandate  the  inclusion  of  particular  benefits  and  providers  of 
services,  and  the  benefits  typically  offered  by  health  plans  that  are  not  included 
in  the  guaranteed  national  benefit  package. 

“SEC.  2252.  PROHIBITING  OFFER  OF  MULTIPLE  PACKAGES  TO  INDIVIDUAL. 

“An  entity  may  not  offer  a  supplemental  health  benefit  policy  to  an  individual  who 
is  covered  under  another  such  policy,  unless  the  individual’s  coverage  under  the  new 
policy  begins  only  after  the  individual’s  coverage  under  the  original  policy  is  termi¬ 
nated. 
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“SEC.  2253.  NON-DISCRIMINATION  REQUIREMENTS. 

‘The  provisions  of  section  2211(b)  shall  apply  with  respect  to  an  entity  offering 
a  supplemental  health  benefit  policy  in  the  same  manner  as  such  provisions  apply 
with  respect  to  a  carrier  providing  an  insured  health  benefit  plan. 

“SEC.  2254.  OPEN  ENROLLMENT. 

‘The  State  shall  establish  an  annual  open  enrollment  period  of  at  least  30  days 
during  which  an  entity  offering  a  supplemental  health  benefit  policy  may  not  refuse 
to  enroll  an  individual  who  seeks  coverage  under  the  policy. 

“SEC.  2255.  PROHIBITION  ON  PRE-EXISTING  CONDITION  EXCLUSIONS. 

“(a)  During  Annual  Open  Enrollment  Period.— An  entity  offering  a  supple¬ 
mental  health  benefit  policy  may  not  exclude  or  limit  coverage  under  the  policy  dur¬ 
ing  the  annual  open  enrollment  period  established  under  section  2234  with  respect 
to  services  covered  under  the  policy  related  to  treatment  of  a  pre-existing  condition. 
“(b)  During  Other  Periods. — 

“(1)  In  GENERAL. — Subject  to  the  succeeding  provisions  of  this  subsection,  an 
entity  offering  a  supplemental  health  benefit  policy  may  exclude  coverage  dur¬ 
ing  any  period  other  than  the  annual  open  enrollment  period  established  under 
section  2234  with  respect  to  services  related  to  treatment  of  a  pre-existing  con¬ 
dition,  but  the  period  of  such  exclusion  may  not  exceed  6  months  and  shall  not 
apply  to  services  furnished  to  newborns. 

“(2)  Crediting  of  previous  coverage. — 

“(A)  In  general. — An  entity  offering  a  supplemental  health  benefit  policy 
shall  provide  that  if  an  individual  covered  under  such  a  policy  is  in  a  period 
of  continuous  coverage  (as  defined  in  subparagraph  (B)(i))  with  respect  to 
particular  services  as  of  the  date  of  initial  coverage  under  such  policy,  any 
period  of  exclusion  of  coverage  with  respect  to  a  preexisting  condition  for 
such  services  or  type  of  services  shall  be  reduced  by  1  month  for  each 
month  in  the  period  of  continuous  coverage. 

“(B)  Definitions.— As  used  in  this  paragraph: 

“(i)  Period  of  continuous  coverage.— The  term  ‘period  of  continu¬ 
ous  coverage’  means,  with  respect  to  particular  services,  the  period  be¬ 
ginning  on  the  date  an  individual  is  enrolled  under  any  plan  or  policy 
which  provides  benefits  with  respect  to  the  same  or  substantially  simi¬ 
lar  services  (as  determined  in  accordance  with  criteria  established  by 
the  Secretary)  and  ends  on  the  date  the  individual  is  not  so  enrolled 
for  a  continuous  period  of  more  than  3  months. 

(ii)  Preexisting  condition. — The  term  ‘preexisting  condition’  means 
a  condition  which  has  been  diagnosed  or  treated  during  the  6-month 
period  ending  on  the  day  before  the  first  date  of  the  individual’s  cov¬ 
erage  (without  regard  to  any  waiting  period). 

“SEC.  2256.  CONTINUATION  OF  COVERAGE  REQUIREMENT. 

“The  provisions  of  section  2216  (other  than  subsection  (b)  of  such  section)  shall 
apply  with  respect  to  an  entity  offering  a  supplemental  health  benefit  policy  in  the 
same  manner  as  such  provisions  apply  with  respect  to  a  carrier  offering  an  insured 
health  benefit  plan. 

“SEC.  2257.  COMMUNITY  RATING  REQUIREMENTS. 

“(a)  In  General.— The  premium  rate  charged  by  an  entity  for  a  supplemental 
health  benefit  policy  consisting  of  a  standard  benefit  package  established  by  the  Sec¬ 
retary  under  section  2231  in  a  community  for  a  class  of  enrollment  shall  be  the 
same  for  all  such  enrollments. 

(b)  References  to  Community  and  Enrollment. — The  ‘community’  and  ‘class 
of  enrollment  applicable  under  subsection  (a)  are  the  community  and  class  of  enroll¬ 
ment  applicable  to  the  community  rating  of  premiums  for  insured  health  benefit 
plans  required  section  2218. 

“SEC.  2258.  MARKETING  REQUIREMENTS.  v 

“(a)  Restrictions  on  Tie-ins  With  Health  Benefit  Plans. — 

“(1)  In  general.— An  entity  offering  a  supplemental  health  benefit  policy  mav 
not  condition  the  offer  of  a  health  benefit  plan  to  an  individual  on  the  purchase 
ot  the  supplemental  health  benefit  policy  by  the  individual. 

(2)  Restriction  on  authority  of  managed  care  plans  to  offer  supple¬ 
mental  policies.  A  carrier  providing  a  managed  care  plan  which  provides  for 
coverage  of  the  guaranteed  national  benefit  package  may  not  offer  a  supple¬ 
mental  health  benefit  policy  to  any  individual  unless  the  individual  is  enrolled 
in  such  managed  care  plan. 
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“(b)  Approval  of  Materials. — The  provisions  of  section  2220  shall  apply  with  re¬ 
spect  to  an  entity  offering  a  supplemental  health  benefit  policy  in  the  same  manner 
as  such  provisions  apply  with  respect  to  a  carrier  providing  an  insured  health  bene¬ 
fit  plan.  . 


SEC.  5202.  MEDICARE  SUPPLEMENTAL  INSURANCE  POLICY  AMENDMENTS. 


(a)  Conforming  Changes  in  Medicare  Benefits.— Not  later  than  July  1,  1995, 
the  Secretary  shall,  in  accordance  with  section  1882(d)(1)  of  the  Social  Security  Act, 
promulgate  standards  for  medicare  supplemental  policies  to  reflect  the  changes  in 
benefits  provided  under  parts  A  and  B  of  title  XVIII  of  such  Act  for  purposes  of  the 
NAIC  or  Federal  Standards  applicable  under  such  section.  The  provisions  of  section 
1882(p)(l)  of  the  Social  Security  Act  shall  apply  to  such  standards  in  the  same  man¬ 
ner  as  such  provisions  apply  to  “Federal  standards”  described  in  subparagraph  (B) 
of  such  section,  except  that  any  reference  in  such  section  to  “the  date  specified  in 
subparagraph”  shall  be  deemed  to  be  a  reference  to  “January  1,  1998”. 

(b)  Requiring  Open  Enrollment. — 

(1)  In  general. — Section  1882(s)  of  the  Social  Security  Act  (42  U.S.C. 
1395ss(s))  is  amended — 

(A)  in  paragraph  (3),  by  striking  “paragraphs  (1)  and  (2)”  and  inserting 
“paragraphs  (1),  (2),  and  (3)”; 

(B) by  redesignating  paragraph  (3)  as  paragraph  (4);  and 

(C)  by  inserting  after  paragraph  (2)  the  following  new  paragraph: 

“(3)  Notwithstanding  paragraph  (2),  the  issuer  of  a  medicare  supplemental  policy 
may  not  deny  the  issuance  of  a  medicare  supplemental  policy  during  an  annual  open 
enrollment  period  of  at  least  30  days  established  by  the  Secretary  for  medicare  sup¬ 
plemental  policies.”. 

(2)  Issuance  OF  regulations. — Not  later  than  July  1,  1995,  the  Secretary 
shall  issue  regulations  to  carry  out  the  amendments  made  by  paragraph  ( 1). 

(c)  Effective  Date. — 

(1)  Conforming  changes. — The  changes  in  the  NAIC  or  Federal  standards 
made  pursuant  to  subsection  (a)  shall  apply  to  medicare  supplemental  policies 
issued  on  or  after  January  1,  1998. 

(2)  Open  enrollment.— (A)  Except  as  provided  in  subparagraph  (B),  the 
amendments  made  by  subsection  (b)  shall  apply  to  medicare  supplemental  poli¬ 
cies  issued  on  or  after  January  1,  1997. 

(B)  In  the  case  of  a  State  which  the  Secretary  identifies  as — 

(i)  requiring  State  legislation  (other  than  legislation  appropriating  funds) 
to  conform  its  regulatory  program  to  the  amendments  made  by  subsection 


(b),  but  .  ... 

(ii)  having  a  legislature  which  is  not  scheduled  to  meet  in  1996  in  a  legis¬ 
lative  session  in  which  such  legislation  may  be  considered, 
the  amendment  made  by  subsection  (b)  shall  apply  to  medicare  supplemental 
policies  issued  in  the  State  on  or  after  the  earlier  of  January  1,  1998,  or  the 
first  day  of  the  first  calendar  quarter  beginning  after  the  close  of  the  first  legis¬ 
lative  session  of  the  State  legislature  that  begins  on  or  after  January  1,  1996. 
For  purposes  of  the  previous  sentence,  in  the  case  of  a  State  that  has  a  2-year 
legislative  session,  each  year  of  such  session  shall  be  deemed  to  be  a  separate 
regular  session  of  the  State  legislature. 


Subtitle  D — Transitional  Insurance  Reforms 


SEC.  5301.  TRANSITIONAL  INSURANCE  REFORMS. 

(a)  Establishment  of  Transitional  Insurance  Standards.— 

(1)  In  GENERAL.— The  Secretary  shall  establish  standards  to  carry  out  the  re¬ 
quirements  of  this  subtitle. 

(2)  Certification  of  compliance.— For  each  6-month  period  in  which  this 
subtitle  is  effective,  each  health  plan  sponsor  shall  file  a  certification  with  the 
Secretary  (or  with  a  State  with  which  the  Secretary  has  entered  into  an  ar¬ 
rangement  under  paragraph  (3X0)  that  the  sponsor  is  in  compliance  with  the 
requirements  of  this  subtitle. 

(3)  Enforcement.— 

(A)  Issuance  of  regulations.— The  Secretary  shall  issue  regulations  to 
carry  out  this  subtitle,  and  is  authorized  to  issue  such  regulations  on  an 
interim  basis  that  become  final  on  the  date  of  publication,  subject  to  change 
based  on  subsequent  public  comment.  The  Secretary  may  consult  with 
States  and  the  National  Association  of  Insurance  Commissioners  in  issuing 
regulations  and  guidelines  under  this  subtitle. 
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(B)  Arrangements  with  states. — The  Secretary  may  enter  into  arrange¬ 
ments  with  a  State  to  enforce  the  requirements  of  this  subtitle  with  respect 
to  insured  health  benefit  plans  issued  or  sold,  or  established  and  main¬ 
tained,  in  the  State. 

(4)  Sanctions  and  remedies. — 

(A)  In  general. — Any  health  plan  sponsor  that  violates  a  requirement  of 
this  subtitle  shall  be  subject  to  a  civil  money  penalty  of  not  more  than 
$25,000  for  each  such  violation.  The  provisions  of  section  1128A  of  the  So¬ 
cial  Security  Act  (other  than  subsections  (a)  and  (b))  shall  apply  to  civil 
money  penalties  under  this  subparagraph  in  the  same  manner  as  they 
apply  to  a  penalty  or  proceeding  under  section  1128A(a)  of  such  Act. 

(B)  Equitable  remedies. — A  civil  action  may  be  brought  by  the  Sec¬ 
retary — 

(i)  to  enjoin  any  act  or  practice  which  violates  any  provision  of  this 
subtitle,  or 

(ii)  to  obtain  other  appropriate  equitable  relief  (I)  to  redress  such  vio¬ 
lations,  or  (II)  to  enforce  any  provision  of  this  subtitle,  including,  in  the 
case  of  a  wrongful  termination  of  (or  refusal  to  renew)  coverage,  rein¬ 
stating  coverage  effective  as  of  the  date  of  the  violation. 

(5)  Construction. — The  provisions  of  this  subtitle  shall  be  construed  in  a 
manner  that  assures,  to  the  greatest  extent  practicable,  continuity  of  health 
benefits  under  health  benefit  plans  in  effect  on  the  effective  date  of  this  Act. 

(6)  Special  rules  for  acquisitions  and  transfers. — The  Secretary  may 
issue  regulations  regarding  the  application  of  this  subtitle  in  the  case  of  insured 
health  benefit  plans  (or  groups  of  such  plans)  which  are  transferred  from  one 
carrier  to  another  carrier  through  assumption,  acquisition,  or  otherwise  and  in 
me  case  of  plans  terminated  pursuant  to  a  joint  marketing  agreement  entered 
into  prior  to  January  1,  1994. 

(b)  Continuation  of  Coverage. — 

(1)  Prohibition  of  termination.— 

(A)  Group  health  insurance  plans. — Each  health  plan  sponsor  that 
provides  a  group  health  insurance  plan  for  a  group  of  employees  may  not 
terminate  (or  fail  to  renew)  coverage  for  the  group,  or  for  any  covered  indi¬ 
vidual,  if  the  employer  of  the  employees  continues  the  plan,  except  in  the 
case  of— 

(i)  nonpayment  of  required  premiums,  or 

(ii)  fraud  or  misrepresentation  of  a  material  fact  relating  to  an  appli¬ 
cation  for  coverage  or  claim  for  benefits. 

(B)  Individual  health  insurance  plans. — Each  carrier  providing  an  in¬ 

dividual  health  insurance  plan  may  not  terminate  (or  fail  to  renew)  cov¬ 
erage  for  an  individual  covered  under  the  plan  (or  a  covered  dependent)  ex¬ 
cept  in  the  case  of —  ’ 

(i)  nonpayment  of  required  premiums, 

(ii)  fraud,  or 

(iii)  misrepresentation  of  a  material  fact  relating  to  an  application  for 
coverage  or  claim  for  benefits. 

(C)  Self-insured  health  benefit  plans.— Each  sponsor  of  a  self-insured 
health  benefit  plan  may  not  terminate  (or  fail  to  renew)  coverage  for  an  in¬ 
dividual  covered  under  the  plan  (or  a  covered  dependent),  except  in  the  case 


(i)  nonpayment  of  required  premiums. 

(ii)  fraud,  or 

(iii)  misrepresentation  of  a  material  fact  relating  to  an  application  for 
coverage  or  claim  for  benefits. 

(2)  Acceptance  of  new  members  in  a  group  health  insurance  plan. _ 

(A)  In  general.  In  the  case  of  a  health  plan  sponsor  that  provides  a 
group  health  insurance  plan  that  is  in  effect  on  the  effective  date  of  this 
subtitle,  the  sponsor  is  required — 

(i)  to  accept  all  individuals,  and  their  eligible  dependents,  who  be¬ 
come  lull-time  employees  (as  defined  in  section  3467(b)(1)  of  the  Inter- 
daLr  VGnUe  ^°de  °f  1986^  an  employer  covered  after  such  effective 

(n)  to  establish  and  apply  premium  rates  that  are  consistent  with 
subsection  (e);  and 

(iii)  to  limit  the  application  of  pre-existing  condition  restrictions  in 
accordance  with  subsection  (c). 

W Am NC°pf ru nnsT  ^P^9ATION  OF  RULES  RELATING  TO  DEPENDENTS  AND 
WAITING  PERIODS.— In  this  paragraph,  the  term  “eligible  dependent”,  with 
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respect  to  a  group  health  insurance  plan,  has  the  meaning  provided  under 
the  plan  as  of  June  29,  1994,  or,  in  the  case  of  a  plan  not  established  as 
of  such  date,  as  of  the  date  of  establishment  of  the  plan. 

(c)  Limits  on  Pre-Existing  Condition  Exclusions.— 

(1)  In  GENERAL. — Subject  to  the  succeeding  provisions  of  this  subsection,  a 
carrier  providing  an  insured  health  benefit  plan  may  exclude  coverage  with  re¬ 
spect  to  services  related  to  treatment  of  a  pre-existing  condition,  but  the  period 
of  such  exclusion  may  not  exceed  6  months  and  such  exclusion  shall  not  apply 
with  respect  to  services  furnished  to  newborns  or  to  a  plan  for  which  such  exclu¬ 
sion  did  not  apply  as  of  the  effective  date  of  this  subtitle. 

(2)  Crediting  of  previous  coverage.— 

(A)  In  GENERAL. — A  carrier  providing  an  insured  health  benefit  plan  shall 
provide  that  if  an  individual  covered  under  such  a  plan  is  in  a  period  of 
continuous  coverage  (as  defined  in  subparagraph  (B)(i))  with  respect  to  par¬ 
ticular  services  as  of  the  date  of  initial  coverage  under  such  plan,  any  pe¬ 
riod  of  exclusion  of  coverage  with  respect  to  a  preexisting  condition  for  such 
services  or  type  of  services  shall  be  reduced  by  1  month  for  each  month  in 
the  period  of  continuous  coverage. 

(B)  Definitions. — As  used  in  this  paragraph: 

(i)  Period  of  continuous  coverage. — The  term  “period  of  continu¬ 
ous  coverage”  means,  with  respect  to  particular  services,  the  period  be¬ 
ginning  on  the  date  an  individual  is  enrolled  under  a  health  benefit 

Elan,  the  medicare  program,  a  State  medicaid  plan,  or  other  health 
enefit  arrangement  which  provides  benefits  with  respect  to  the  same 
or  substantially  similar  services  (as  determined  in  accordance  with  cri¬ 
teria  established  by  the  Secretary)  and  ends  on  the  date  the  individual 
is  not  so  enrolled  for  a  continuous  period  of  more  than  3  months. 

(ii)  Preexisting  condition. — The  term  “preexisting  condition” 
means,  with  respect  to  coverage  under  a  health  benefit  plan,  a  condi¬ 
tion  which  has  been  diagnosed  or  treated  during  the  6-month  period 
ending  on  the  day  before  the  first  date  of  such  coverage  (without  regard 
to  any  waiting  period). 

(d)  Premium  Changes  to  Reflect  Changes  in  Group  or  Individual  Charac¬ 
teristics  or  Terms  of  Coverage. — 

( 1)  Application. — The  provisions  of  this  subsection  shall  apply  to  changes  in 
premiums  under  insured  health  benefit  plans  that  reflect — 

(A)  changes  in  the  number  of  individuals  covered  under  such  a  plan; 

(B)  changes  in  the  group  or  individual  characteristics  (including  age,  gen¬ 
der,  family  composition  or  geographic  area  but  not  including  health  status, 
claims  experience  or  duration  of  coverage  under  the  plan)  of  individuals 
covered  under  such  a  plan;  . 

(C)  changes  in  the  level  of  benefits  (including  changes  in  cost-sharing) 
under  the  plan;  and 

(D)  changes  in  any  material  terms  and  conditions  of  the  health  benetit 
plan  (other  than  factors  related  to  health  status,  claims  experience,  and  du¬ 
ration  of  coverage  under  the  plan). 

(2)  Division  of  health  insurance  plans  by  sector.— For  purposes  of  this 
subsection,  each  health  plan  sponsor  shall  divide  its  health  insurance  business 
into  the  following  3  sectors:  ... 

(A)  Health  insurance  for  groups  with  at  least  100  covered  lives  (in  this 
subsection  referred  to  as  the  “large  group  sector”) 

(B)  Health  insurance  for  groups  with  fewer  than  100  covered  lives  (in  this 
subsection  referred  as  the  “small  group  sector”). 

(C)  Health  insurance  for  individuals,  and  not  for  groups  (in  this  sub¬ 
section  referred  to  as  the  “individual  sector”). 

(3)  Single  set  of  rate  factors—  „  ,  .  ,  .  _ 

(A)  In  general. — Each  health  plan  sponsor  shall  develop  a  single  set  ot 
rate  factors  which  will  be  used  to  calculate  any  changes  in  premium  within 
a  sector  described  in  paragraph  (2)  that  relate  to  the  reasons  described  in 
subparagraphs  (A)  through  (D)  of  paragraph  (1). 

(B)  Standards. — Such  rate  factors— 

(i)  shall  relate  to  reasonable  and  objective  differences  in  demographic 
characteristics,  in  the  design  and  in  levels  of  coverage,  and  in  other 
terms  and  conditions  of  a  contract, 

(ii)  shall  not  relate  to  expected  health  status,  claims  experience,  or 
duration  of  coverage  of  the  one  or  more  groups  or  individuals,  and 

(iii)  shall  comply  with  regulations  established  under  subsection  (f). 

(4)  Computation  of  Premium  Changes. — 
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(A)  In  general. — Changes  in  premium  rates  within  a  sector  that  relate 
to  the  reasons  described  in  paragraph  (1)  shall  be  calculated  using  the  rate 
factors  developed  pursuant  to  paragraph  (3). 

(B)  Application  of  factors. — 

(i)  In  general. — The  change  in  premium  rates  with  respect  to  each 
health  benefit  plan  shall  reflect  the  rate  factors  specified  under  para¬ 
graph  (3)  applicable  to  the  reason- as  applied  to  the  current  premium 
charged  for  the  plan.  Such  rate  factors  shall  be  applied  in  a  manner 
so  that  the  resulting  adjustment,  to  the  extent  possible,  reflect^  the 
premium  that  would  have  been  charged  under  the  plan  if  the  reason 
for  the  change  in  premium  had  existed  at  the  time  that  the  current 
premium  rate  was  calculated. 

(ii)  No  REFLECTION  OF  CHANGE  IN  HEALTH  STATUS.— In  applying  the 
rate  factors  under  this  subparagraph,  the  adjustment  shall  not  reflect 
any  change  in  the  health  status,  claims  experience  or  duration  of  cov¬ 
erage  with  respect  to  any  employer  or  individual  covered  under  the 
plan. 

(5)  Limitation  on  application.—1 This  subsection  shall  only  apply— 

(A)  to  changes  in  premiums  occurring  on  or  after  the  date  of  the  enact¬ 
ment  of  tHis  Act  to  groups  and  individuals  covered  as  of  such  date,  and 

(B)  with  respect  to  groups  and  individuals  subsequently  covered,  to 
changes  in  premiums  subsequent  to  such  coverage. 

(6)  Application  to  community-rated  plans.— Nothing  in  this  subsection 
shall  require  the  application  of  rate  factors  related  to  individual  or  group  char¬ 
acteristics  with  respect  to  any  health  benefit  plan  that,  as  of  the  date  of  the 
enactment  of  this  Act,  does  not  use  such  factors  in  the  determination  of  pre¬ 
miums  under  the  plan. 

(e)  Limitations  on  Changes  in  Premiums  for  Plans  in  Individual  Sector  and 
Small  Group  Sector  Related  to  Increases  in  Health  Care  Costs  and  Utiliza¬ 
tion. — 

(1)  Application.— The  provisions  of  this  subsection  shall  apply  to  changes  in 
premiums  for  insured  health  benefit  plans  in  the  individual  sector  and  the 
small  group  sector  (as  such  terms  are  defined  in  subsection  (d)(2))  that  reflect 
increases  in  health  care  costs  and  utilization. 

(2)  Equal  increase  for  all  plans  within  each  sector. — 

(A)  In  general.  To  the  extent  that  any  increase  in  premiums  by  a 
health  plan  sponsor  for  insured  health  benefit  plans  reflect  increases  in 
health  care  costs  and  utilization — 

(i)  the  annual  percentage  increase  for  plans  within  the  individual  sec¬ 
tor  shall  be  the  same  for  all  such  plans  in  the  sector;  and 

(ii)  the  annual  percentage  increase  for  plans  within  the  small  group 
sector  shall  be  the  same  for  all  such  plans  in  the  sector 

(B)  Geographic  application.— Subparagraph  (Al¬ 
ii)  may  be  applied  on  a  national  level,  or 

®  ,may  vary  based  on  geographic  area,  but  only  if  (I)  such  areas  are 
sufficiently  large  to  provide  credible  data  on  which  to  calculate  the  var¬ 
iation  and  (II)  the  variation  is  due  to  reasonable  factors  related  to  the 
objective  differences  among  such  areas  in  costs  and  utilization  of  health 
services. 


(C)  Exceptions  to  accommodate  state  rate  reform  efforts. _ Sub- 

paragraph  (A)  shall  not  apply,  in  accordance  with  guidelines  of  the  Sec- 
retary,  to  the  extent  necessary  to  permit  State  to  narrow  the  variations 
in  premiums  among  insured  health  benefit  plans  offered  by  health  plan 
sponsors  to  similarly  situated  groups  or  individuals  within  a  sector 

(D)  Other  reasons  specified  by  the  secretary.— The  Secretary  may 
specify  through  regulations  such  other  exceptions  to  the  provisions  of  this 
subsection  as  the  Secretary  determines  are  required  to  enhance  stability  of 

.  health  insurance  market  and  continued  availability  of  coverage 
(3)  Even  application  throughout  a  year.— In  applying  the  provisions  of 
this  subsection  to  self-insured  health  benefit  plans  that  are  renewed  in  different 
months  of  a  year,  the  annual  percentage  increase  shall  be  applied  in  a  consist¬ 
ent,  even  manner  so  that  any  variations  in  the  rate  of  increase  applied  in  con¬ 
secutive  months  are  even  and  continuous  during  the  year. 

retfl^nr1!1^  t°R  EXCEPTI°N~A  health  plan  sponsor  may  petition  the  Sec- 
r  St  te  aCt1?^  Un,der  a  contract  with  the  Secretary  under  subsection 

<53n  e.xceptlon  from  the  application  of  the  provisions  of  this  sub- 
section.  The  Secretary  may  approve  such  an  exception  if — 
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(A)  the  sponsor  demonstrates  that  the  application  of  this  subsection 
would  threaten  the  financial  viability  of  the  sponsor,  and 

(B)  the  sponsor  offers  an  alternative  method  for  increasing  premiums 
that  is  not  substantially  discriminatory  to  any  sector  or  to  any  group  or  in¬ 
dividual  covered  by  an  insured  health  benefit  plan  offered  by  the  sponsor. 

(f)  More  Stringent  State  Laws  Not  Preempted. — The  requirements  of  this  sub¬ 
title  do  not  preempt  any  State  law  unless  State  law  directly  conflicts  with  such  re¬ 
quirements.  The  provision  of  additional  protections  under  State  law  shall  not  be 
considered  to  directly  conflict  with  such  requirements. 

(g)  Limit  on  Changes  in  Self-Insured  Health  Benefit  Plans  — 

(1)  In  general. — A  sponsor  of  a  self-insured  health  benefit  plan  may  not 
make  a  modification  of  benefits  described  in  paragraph  (2). 

(2)  Modification  of  benefits  described. — 

(A)  In  general. — A  modification  of  benefits  described  in  this  paragraph 
is  any  reduction  or  limitation  in  coverage,  effected  on  or  after  the  effective 
date  of  this  subtitle,  with  respect  to  any  medical  condition  or  course  of 
treatment  for  which  the  anticipated  cost  for  any  individual  enrollee  is  likely 
to  exceed  $5,000  in  any  12-month  period. 

(B)  Treatment  of  termination. — A  modification  of  benefits  includes  the 
termination  of  a  plan  if  the  sponsor,  within  a  period  (specified  by  the  Sec¬ 
retary)  establishes  a  substitute  plan  that  reflects  the  reduction  or  limitation 
described  in  subparagraph  (A). 

(3)  Remedy. — Any  modification  made  in  violation  of  this  subsection  shall  not 
be  effective  and  the  sponsor  of  the  self-insured  health  benefit  plan  shall  con¬ 
tinue  to  provide  benefits  as  though  the  modification  (described  in  paragraph  (2)) 
had  not  occurred. 

(h)  Definitions. — In  this  subtitle: 

(1)  Incorporation  of  definitions  under  social  security  act.— The  terms 
“carrier”,  “health  benefit  plan”,  “insured  health  benefit  plan”,  “self-insured 
health  benefit  plan”,  and  “sponsor”  have  the  meaning  given  such  terms  in  title 
XXII  of  the  Social  Security  Act  (as  added  by  title  V). 

(2)  Other  terms.— 

(A)  Covered  employee. — The  term  “covered  employee”  means  an  em¬ 
ployee  (or  dependent  of  such  an  employee)  covered  under  a  group  health  in¬ 
surance  plan. 

(B)  Covered  individual. — The  “covered  individual”  means,  with  respect 
to  a  health  plan,  an  individual  insured,  enrolled,  eligible  for  benefits,  or 
otherwise  covered  under  the  plan. 

(C)  Group  health  insurance  plan.— 

(i)  In  GENERAL. — The  term  “group  health  insurance  plan”  means  a 
health  benefit  plan  offered  primarily  to  employers  for  the  purpose  of 
providing  health  insurance  to  the  employees  (and  dependents)  of  the 
employer. 

(ii)  Inclusion  of  association  plans  and  mewas. — Such  term  in- 

eludes —  . 

(I)  any  arrangement  in  which  coverage  for  health  benefits  is  of- 
fered  to  employers  through  an  association,  trust,  or  other  arrange¬ 
ment,  and 

(II)  a  multiple  employer  welfare  arrangement  (as  defined  in  sec¬ 
tion  3(40)  of  the  Employee  Retirement  Income  Security  Act  of 
1974),  whether  funded  through  insurance  or  otherwise. 

(D)  Health  plan  sponsor.— The  term  “health  plan  sponsor”  has  the 
meaning  given  such  term  in  section  2204(11)  of  the  Social  Security  Act,  as 
added  by  section  5001. 

(E)  Individual  health  insurance  plan.— 

(i)  In  GENERAL.— The  term  “individual  health  insurance  plan  means 
any  health  benefit  plan  directly  purchased  bv  an  individual  or  offered 
primarily  to  individuals  (including  families)  for  the  purpose  of  permit¬ 
ting  individuals  (without  regard  to  an  employer  contribution)  to  pur¬ 
chase  health  insurance  coverage. 

(ii)  INCLUSION  of  association  PLANS.— Such  term  includes  any  ar¬ 
rangement  in  which  coverage  for  health  benefits  is  offered  to  individ¬ 
uals  through  an  association,  trust,  list-billing  airangement,  or  other  ar¬ 
rangement  in  which  the  individual  purchaser  is  primarily  responsible 
for  the  payment  of  any  premium  associated  with  the  contract. 

(iii)  Treatment  of  certain  association  plans.— In  the  case  of  a 
health  benefit  plan  sponsored  by  an  association,  trust,  or  other  arrange- 
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ment  that  provides  health  insurance  coverage  both  to  employers  and  to 
individuals,  the  plan  shall  be  treated  as — 

(I) a  group  health  insurance  plan  with  respect  to  such  employers, 
and 

(II)  an  individual  health  insurance  plan  with  respect  to  such  in¬ 
dividuals. 

(F)  State  commissioner  of  insurance.— The  term  “State  commissioner 
of  insurance”  includes  a  State  superintendent  of  insurance. 

(i)  Effective  Date. — 

(1)  Insured  health  benefit  plans.— The  provisions  of  this  subtitle—  ' 

(A)  shall  first  apply  to  insured  health  benefit  plans  provided  in  a  State 
on  or  after  January  1,  1995,  except  that  subsection  (b)  shall  apply  to  such 
plans  on  or  after  the  date  of  the  enactment  of  this  Act;  and 

(B)  shall  not  apply  to  an  insured  health  benefit  plan  provided  in  a  State 
on  and  after  the  first  day  of  the  first  year  during  which  the  standards  es¬ 
tablished  by  the  Secretary  under  section  5001  for  insured  health  benefit 
plans  sold  to  individuals  and  employers  are  in  effect  in  the  State  (in  accord¬ 
ance  with  such  section). 

(2)  Self-insured  health  benefit  plans— The  provisions  of  this  subtitle— 

(A)  shall  first  apply  to  self-insured  health  benefit  plans  provided  on  or 
after  January  1,  1995,  except  that  subsection  (b)  shall  apply  to  such  plans 
on  or  after  the  date  of  the  enactment  of  this  Act;  and 

(B)  shall  not  apply  as  of  the  first  day  of  the  first  year  during  which  the 
standards  established  by  the  Secretary  under  section  5102  for  self-insured 
health  benefit  plans  and  the  sponsors  of  such  plans  are  in  effect. 


Subtitle  E—Health  Alliances 


SEC.  5401.  HEALTH  ALLIANCES. 

Title  XXII  of  the  Social  Security  Act,  as  added  by  section  5001(a)  and  as  amended 
by  section  5201(c),  is  amended  by  adding  at  the  end  the  following  new  part: 

“Part  E— Promoting  Health  Alliances 

“Subpart  1— Grants  for  Establishment  and  Operation  of  Health  Alliances 
“SEC.  2261.  ESTABLISHMENT  OF  GRANT  PROGRAM. 

“(a)  In  General.— The  Secretary  shall  establish  a  program  under  which  the  Sec¬ 
retary  shall  make  grants  to  eligible  States  for  the  planning,  development,  and  initial 
operation  of  regional  health  alliances  meeting  the  requirements  of  section  2262. 

*b^A'1GI®JLITY  State.— A  State  is  eligible  to  receive  a  grant  under  this  sub¬ 
part  if  the  State  submits  to  the  Secretary  (at  such  time  and  in  such  form  as  the 
Secretary  may  require)  an  application  containing — 

..  , assurances  that  the  State  has  established  (or  is  in  the  process  of  estab¬ 
lishing)  one  or  more  health  alliances; 

“(2)  assurances  that  the  State  and  each  such  alliance  meet  the  applicable  re¬ 
quirements  of  section  2262;  and  FF 

!  ^  such  ^her  infonnation  and  assurances  as  the  Secretary  may  reauire 

(c)  Limit  on  Total  Provided  to  STATE.-The  total  amount  of  funds  provided  to 
«,j\tVmder  thls  subpart  may  not  exceed  $5,000,000  for  a  5-year  period 

(d)  Grants  to  Contiguous  States  Establishing  Joint  Alliance. — In  the  case 
of  contiguous  States  each  of  which  is  eligible  to  receive  a  grant  under  this  subpart 

m£y  mfke  I”#?  ^  States  under  this  subpart  for  the  establish^ 

£eas  to  eacKS  stated  *  °perated  J0lntly  b?  tbe  States  and  serving 

le)  Effect  on  Other  Alliances  Established  §y  States.— Nothing  in  this  sub- 
Ude  f  Sta^  £r  any  Political  subdivision  in  a  State  from  establishing 
any  health  alliance  for  which  the  State  does  not  receive  a  grant  under  this  subpart 
or  preclude  a  State  or  any  political  subdivision  of  a  State  from  establishing  and  om 

section  2262  for  th^healtlTato  termS  f  c,onditions  other  than  those  described  to 
tor  the  health  alliances  of  States  receiving  grants  under  this  subnart 

(0  Eligibility  of  Units  of  Local  Government.— A  unit  of  local  government 
may  receive  a  grant  under  this  part  in  the  same  manner  as  a  State  except  that 
the  unit  of  local  government  is  not  eligible  to  receive  a  grant  unless—  P 

(1)  the  geographic  area  over  which  the  unit  has  jurisdiction  is  included  in 
a  metropolitan  statistical  area  with  a  population  not  less  than  1,000,000;  and 


101 


“(2)  the  alliance  established  by  the  unit  covers  the  entire  geographic  area  over 
which  the  unit  has  jurisdiction. 

“SEC.  2262.  REQUIREMENTS  FOR  STATES  AND  HEALTH  ALLIANCES. 

“(a)  Establishment  of  Alliance  Boundaries  and  Service  Areas.— In  establish¬ 
ing  the  boundaries  of  a  health  alliance — 

“(1)  a  State  may  not  discriminate  on  the  basis  of  or  otherwise  take  into  ac¬ 
count  race,  age,  gender,  sexual  orientation,  language,  religion,  national  origin, 
socio-economic  status,  or  perceived  health  status;  or 
“(2)  if  an  alliance  area  includes  any  portion  of  a  metropolitan  statistical  area 
located  in  the  State,  the  State  shall  include  the  entire  portion  of  such  metropoli¬ 
tan  statistical  area  located  in  the  State  in  the  alliance  area;  and 
“(3)  if  the  State  establishes  more  than  one  health  alliance  under  this  sub¬ 
part — 

“(A)  no  area  of  the  State  may  be  included  in  more  than  one  alliance  area, 
and 

“(B)  each  area  of  the  State  shall  be  included  in  an  alliance  area. 

“(b)  Organization  and  Governance. — A  State  may  operate  a  health  alliance 
through  a  State  agency  or  a  unit  of  local  government  or  may  contract  with  a  non¬ 
profit  organization  for  the  operation  of  the  alliance.  The  health  alliance  shall  be  gov¬ 
erned  by  a  Board  of  Directors  whose  members — 

“(1)  represent  (in  equal  numbers)  employers  and  consumers  in  the  alliance 
service  area; 

“(2)  do  not  represent  health  plans  offered  in  the  service  area  or  providers  fur¬ 
nishing  health  services  in  the  area;  and 
“(3)  are  representative  of  the  ethnic  and  racial  composition  of  the  population 
served  by  the  alliance. 

“(c)  Offering  Insured  Health  Benefit  Plans.— 

“(1)  In  general. — Each  health  alliance  shall  enter  into  a  contract  under  this 
part  with  any  carrier  that  seeks  to  offer  a  qualified  health  plan  that  is  an  in¬ 
sured  health  benefit  plan  under  part  B  in  the  alliance’s  service  area. 

“(2)  Application  of  premium  rates. — The  premium  charged  for  enrollment 
in  any  insured  health  benefit  plan  offered  by  a  carrier  through  a  health  alliance 
shall  be  determined  in  accordance  with  part  B. 

“(d)  Services  for  Employers. — 

“(1)  In  general. — A  health  alliance  shall  offer  to  enter  into  agreements  to 
provide  the  services  described  in  paragraph  (2)  to  any  employer  in  the  alliance 
area  who  is  not  an  eligible  sponsor  of  a  self-insured  health  benefit  plan  under 
part  B  (without  regard  to  whether  or  not  the  employer  sponsors  such  a  plan). 
Not  later  than  one  year  after  its  establishment,  a  regional  health  alliance  shall 
seek  out  and  inform  all  such  employers  in  the  alliance  area  of  the  services  avail¬ 
able  through  the  alliance. 

“(2)  SERVICES  described. — The  services  provided  by  a  health  alliance  to  em¬ 
ployers  under  paragraph  ( 1)  are — 

“(A)  the  provision  of  information  in  a  uniform  format  to  each  employee 
of  such  employers  regarding  the  benefits  offered  by  each  qualified  health 
plan  offered  through  the  alliance  and  the  health  benefit  program  under  part 
A  of  title  XXIII,  including  information  on  the  premiums  charged,  the  iden¬ 
tity,  location,  qualifications,  and  availability  of  participating  providers,  and 
the  number  of  individuals  members  enrolling  and  disenrolling  from  the 
plan  in  the  most  recent  plan  year; 

“(B)  the  conducting  of  an  annual  open  enrollment  period  and  other  activi¬ 
ties  to  cari7  out  the  enrollment  of  employees  of  the  employer  in  qualified 
health  plans  offered  through  the  alliance,  in  accordance  with  the  choice  of 
plan  made  by  the  employee;  and 

“(C)  the  collection  of  premium  contributions  from  employees  and  employ¬ 
ers  and  the  forwarding  of  such  contributions  to  the  plans  in  which  the  em¬ 
ployees  are  enrolled. 

“(3)  Optional  ASSESSMENT  OF  fee.— A  State  may  permit  a  health  alliance  to 
charge  a  fee  to  employers  of  up  to  two  percent  of  premiums  paid  in  exchange 
for  the  services  provided,  in  accordance  with  standards  established  by  of  the 
Secretarv 

“(e)  Services  on  Behalf  of  Individuals  Employed  by  Other  Employers.— The 
health  alliance  shall  make  services  similar  to  those  provided  to  employers  under 
subsection  (d)  available  to  individuals  who  reside  in  the  service  area  but  are  not  em¬ 
ployees  of  employers  with  whom  the  alliance  provides  the  services  described  in  such 
subsection. 
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“(f)  Alliance  as  Sole  Vendor  of  Qualified  Health  Plans— A  State  receiving 
a  grant  under  this  subpart  may  provide  that  the  health  alliance  shall  be  the  exclu¬ 
sive  vendor  of  qualified  health  plans  in  the  State,  but  only  if  the  alliance  carries 
out  such  activities  under  a  State  benefit  management  program  approved  under  sub¬ 
title  B  of  title  III  of  the  Health  Security  Act. 

“(g)  Financial  Standards. — The  health  alliance  shall  meet  standards  established 
by  the  Secretary  pertaining  to  the  management  of  finances,  maintenance  of  records, 
accounting  practices,  auditing  procedures  and  financial  reporting. 

“(h)  Grievances. — The  health  alliances  shall  establish  procedures  under  which  in¬ 
dividuals  enrolled  in  qualified  health  plans  offered  through  the  alliance  may  inform 
the  alliance  of  complaints  with  the  plans,  and  shall  investigate  each  complaint  with 
a  qualified  health  plan  brought  to  its  attention. 

“(i)  Coordination  of  Activities  With  Other  Alliances.— A  health  alliance 
shall  coordinate  its  activities  with  the  activities  of  other  health  alliances  in  order 
to  enroll  in  qualified  health  plans  individuals  who  reside  in  the  alliance  service  area 
but  are  employed  by  employers  whose  principal  place  of  business  is  outside  of  the 
area. 

“SEC.  2263.  AUTHORIZATION  OF  APPROPRIATIONS. 

“There  are  authorized  to  be  appropriated  $150,000,000  for  the  5-year  period  be¬ 
ginning  with  fiscal  year  1995  for  grants  under  this  subpart. 


“Subpart  2 — Optional  Use  of  Health  Alliances  to  Carry  Out  Capital  Allocation  Plan 


“SEC.  2271.  CAPITAL  ALLOCATION  PLANS  IN  STATES  RECEIVING  GRANTS. 

“(a)  Use  of  Grant  for  Operation  of  Plan.— A  State  receiving  a  grant  for  the 
operation  of  a  health  alliance  under  subpart  1  may  use  funds  provided  under  the 
grant  for  the  operation  of  a  capital  allocation  plan  in  the  State  by  the  alliance  in 
a  fiscal  year  if  the  Secretary  approves  the  use  of  the  grant  for  the  operation  of  such 
a  plan  under  subsection  (b). 

“(b)  Requirements  for  Approval.— 

“(1)  general.— The  Secretary  shall  approve  the  capital  allocation  plan  of 
a  State  for  a  fiscal  year  if  the  Governor  of  the  State  provides  the  Secretary  with 
information  and  assurances  necessary  for  the  Secretary  to  find  that  the  plan 
meets  the  requirements  of  section  2272. 

“(2)  Termination  or  extension  of  approval  permitted.— Notwithstanding 
paragraph  (1),  the  Secretary  may— 

“(A)  terminate  the  approval  of  a  plan  under  this  section  for  a  fiscal  year 
if  the  Secretary  determines  during  the  year  that  the  plan  is  not  substan¬ 
tially  in  compliance  with  section  2272;  or 

,  “(B)  extend  the  approval  of  a  plan  under  this  section  (on  a  conditional 
basis)  for  an  additional  period  not  to  exceed  12  months. 


“SEC.  2272.  REQUIREMENTS  FOR  CAPITAL  ALLOCATION  PLANS. 

“(a)  In  General. — 

“(1)  Operation  of  plan  through  health  alliance.— A  State’s  capital  allo¬ 
cation  plan  meets  the  requirements  of  this  section  if— 

“(A)  the  State  designates  the  health  alliances  of  the  State  under  subpart 
1  to  enforce  the  plan  in  the  alliance  area; 

“(B)  all  capital  expenditures  of  health  care  services  in  the  State  “(except 
as  provided  in  paragraph  (2))  are  subject  to  review  and  approval  under  the 
plan  (in  accordance  with  subsection  (b)); 

“(C)  the  alliances  determine  whether  capital  expenditures  are  in  accord¬ 
ance  with  the  plan  using  the  criteria  specified  in  subsection  (b)  and  notify 
the  Secretary  if  it  determines  that  any  capital  expenditures  subject  to  the 
plan  are  not  in  accordance  with  the  plan;  and 

(D)  the  alliances  provide  the  Secretary  with  assurances  that  the  alliance 
is  enforcing  the  plan.  v 

(2)  Special  treatment  of  services  in  rural  areas  permitted. — A  capital 
allocation  plan  need  not  provide  for  review  of  expenditures  for  services  provided 
in  rural  areas  in  a  State  if  the  State  has  developed  a  rural  health  plan  in  the 

1820(bK  IKaT  3S  3  StatC  h*™  health  care  plan  developed  pursuant  to  section 
“(b)  Contents  of  Plan  Described.— 

“( 1)  Requirements  relating  to  allocation  of  capital. — 
shall— lN  GENERAL— Each  caPital  allocation  plan  under  this  subsection 

“(i)  be  developed  consistent  with  criteria  developed  by  the  Secretary; 
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“(ii)  be  designed  to  assure  that  the  needs  of  the  State’s  residents  for 
health  care  services  are  met; 

“(iii)  include  occupancy  targets  for  inpatient  hospital  facilities; 

“(iv)  include  utilization  targets  for  services  subject  to  review  under 
the  plan;  and 

“(v)  provide  an  opportunity  for  formal  review  and  comment  before  be¬ 
coming  final. 

“(B)  Specifics. — Each  capital  allocation  plan  must — 

“(i)  assure  access  to  hospital  facilities; 

“(ii)  identify  where  appropriate  which  facilities  (and  parts  of  facili¬ 
ties)  would  be  consolidated  in  order  to  reach  the  occupancy  and  utiliza¬ 
tion  targets  for  health  care  services; 

“(iii)  provide  for  regionalization  of  services,  where  appropriate;  and 
“(iv)  address — 

“(I)  the  special  needs  and  circumstances  of  hospitals  receiving  an 
additional  payment  under  section  1886(d)(5)(F),  Federally-qualified 
health  centers  (as  defined  in  section  1861(aa)(4)),  and  other  institu¬ 
tions  and  facilities  that  receive  special  assistance  for  providing 
services  to  low-income  individuals  and  other  individuals  in  medi¬ 
cally  underserved  communities  (as  defined  in  section  799(6)  of  the 
Public  Health  Service  Act),  and 

“(II)  the  provision  of  trauma  care. 

“(2)  Requirements  relating  to  review. — 

“(A)  In  general. — The  capital  allocation  plan  shall — 

“(i)  require  the  review  of  any  proposed  expenditures  for  capital  ex¬ 
penditures  in  excess  of  $1,000,000  in  the  area  covered  by  the  plan; 

“(ii)  permit  the  review  of  expenditures  in  the  area  covered  by  the 
plan  that  are  not  described  in  clause  (i);  and 
“(iii)  provide  that  a  review  shall  take  into  consideration  at  least  the 
following  criteria: 

“(I)  The  relationship  of  the  proposed  capital  expenditure  to  the 
plan. 

“(II)  The  need  that  the  population  to  be  served  has  for  the  pro¬ 
posed  services,  equipment,  or  facility  provided  by  the  capital  ex¬ 
penditure. 

“(Ill)  The  availability  of  alternative,  less  costly,  or  more  effective 
methods  for  providing  such  services. 

“(IV)  The  impact  of  the  proposed  expenditure  on  the  quality  of 
care  and  the  costs  of  health  care  services  provided  to  such  popu¬ 
lation. 

“(V)  The  impact  of  the  proposed  expenditure  on  the  utilization  of 
the  applicant’s  other  capital  resources. 

“(VI)  The  extent  to  which  the  proposed  services,  equipment,  or 
facility  shall  eliminate  unnecessary  or  duplicative  services. 

“(VII)  The  extent  to  which  the  proposed  services,  equipment,  or 
facility  will  be  available  to  all  residents  of  the  area,  regardless  of 
their  ability  to  pay  for  the  use  of  such  services,  equipment,  or  facil¬ 
ity. 

“(B)  Special  rules  for  determining  amount  of  expenditures.— In  de¬ 
termining  the  amount  of  proposed  expenditures  for  a  capital  project  for  pur¬ 
poses  of  subparagraph  (A)(i),  there  shall  be  included — 

“(i)  the  cost  of  any  studies,  surveys,  designs,  plans,  working  draw¬ 
ings,  specifications,  and  other  activities  essential  to  the  acquisition,  im¬ 
provement,  expansion,  or  replacement  of  the  capital  project  with  re¬ 
spect  to  which  the  expenditure  is  made;  and 
“(ii)  any  proposed  expenditures  for  other  capital  projects  which  are 
found  by  the  alliance  to  be  fundamentally  related  to  the  capital  project 
in  question  (in  accordance  with  criteria  developed  by  the  State  using 
guidelines  established  by  the  Secretary). 

“(C)  Procedural  REQUIREMENTS. — The  capital  allocation  plan  shall  meet 
requirements  relating  to  procedures  for  review  as  follows: 

“(i)  Reviews  must  be  performed  under  a  regular  schedule  that  pro¬ 
vides  that  applications  relating  to  expenditures  for  similar  capital 
projects  will  be  considered  at  the  same  time,  and  that  provides  an  op¬ 
portunity  for  additional  applicants  to  seek  approval  for  carrying  out  a 
capital  project  if  the  alliance  determines  (based  on  the  application  of 
an  initial  sponsor  of  such  a  project)  that  an  expenditure  for  such  a 
project  would  be  appropriate  under  the  plan. 
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“(ii)  The  determinations  of  the  review  must  be  made  in  public  meet¬ 
ings. 

“(iii)  The  alliance  must  make  provision  for  access  by  the  general  pub¬ 
lic  to  all  applications  for  review  and  for  written  findings  of  its  reviews 
that  state  the  basis  for  alliance  determinations. 

“(iv)  The  alliance  must  hold  at  least  one  public  hearing  if  requested 
by  persons  directly  affected  by  the  reyjew. 

“(v)  Any  decision  of  the  alliance  to  approve  or  not  to  approve  a  pro¬ 
posed  capital  expenditure  must  be  based  solely  on  the  alliance’s  review 
and  the  record  created  by  the  review. 

“(vi)  An  application  for  a  proposed  capital  expenditure  must  include 
a  timetable  for  completing  the  project  for  which  the  expenditure  is  pro¬ 
posed,  and  any  approval  of  such  an  expenditure  shall  be  withdrawn  if 
the  alliance  finds  that  the  applicant  was  not  making  a  good  faith  effort 
to  meet  the  timetable  or  to  otherwise  meet  any  applicable  condition  for 
approval. 

“(vii)  The  allocation  plan  must  provide  either  for  an  appeals  mecha¬ 
nism  (consistent  with  the  State’s  administrative  procedures  act)  or  for 
an  appeal  before  an  entity  (other  than  the  alliance)  designated  by  the 
Governor. 

“(c)  Definitions. — In  this  section: 

“(1)  The  term  “capital  expenditure”  means  an  expenditure  which — 

“(A)  under  generally  accepted  accounting  principles,  is  not  properly 
chargeable  as  an  expense  of  operation  and  maintenance;  or 
“(B)  is  made  to  obtain  by  lease  or  comparable  arrangement  any  facility 
thereof  or  any  equipment  for  a  facility  or  part. 

“(2)  The  term  “rural  area”  has  the  meaning  given  such  term  in  section 
1886(d)(2)(D). 

“SEC.  2273.  LIMITING  FEDERAL  FINANCIAL  PARTICIPATION  FOR  CAPITAL  EXPENDITURES 
NOT  APPROVED  BY  ALLIANCES. 

In  the  case  of  a  State  receiving  a  grant  under  this  subpart,  the  Secretary  shall 
enter  an  agreement  with  the  State  under  section  1122  under  which  the  health  alli¬ 
ance  of  the  State  shall  be  treated  as  a  designated  planning  agency  for  purposes  of 
such  section.”. 

TITLE  VI— STANDBY  COST  CONTAINMENT  IN 
THE  PRIVATE  SECTOR 
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Subtitle  A — National  Health  Expenditure 

Estimates 

SEC.  6001.  NATIONAL  PRIVATE  SECTOR  PER  CAPITA  HEALTH  EXPENDITURE  ESTIMATE. 

(a)  Establishment.— 

(1)  In  GENERAL. — For  each  calendar  year  (beginning  with  1996),  there  is  es¬ 
tablished  a  national  private  sector  per  capita  health  expenditure  estimate  (in 
this  subtitle  referred  to  as  the  “national  private  per  capita  estimate”)  deter¬ 
mined  under  paragraph  (2). 

(2)  Amount. — Subject  to  subsection  (e) — 

(A)  1996. — The  national  private  per  capita  estimate  for  1996  is  equal  to 
the  private  sector  per  capita  budget  baseline  for  1995  (determined  under 
subsection  (b))  multiplied  by  the  national  private  sector  growth  factor  (spec¬ 
ified  under  subsection  (c))  for  1996. 

(B)  Subsequent  years. — The  total  amount  of  the  national  private  per 
capita  estimate  for  each  year  after  1996  is  equal  to  the  national  private  per 
capita  estimate  determined  under  this  paragraph  for  the  previous  year  mul¬ 
tiplied  by  the  national  private  sector  growth  factor  (specified  under  sub¬ 
section  (c))  for  the  year  involved. 

(3)  Publication. — The  Secretary  of  Health  and  Human  Services  shall  publish 
in  the  Federal  Register  and  report  to  the  Congress — 

(A)  by  not  later  than  April  1  before  each  year,  an  initial  estimate  of  the 
national  private  per  capita  estimate  for  the  year;  and 

(B)  by  not  later  than  October  1  before  each  year,  a  final  determination 
of  the  national  private  per  capita  estimate  for  such  year. 

(b)  Private  Sector  Per  Capita  Budget  Baseline.— The  Secretary  shall  compute 
a  private  sector  per  capita  budget  baseline  under  this  subsection  for  1995  as  follows: 

(1)  1993  ACTUAL  EXPENDITURES. — The  Secretary  shall  determine  (on  the  basis 
of  the  best  data  available)  the  amount  of  the  private  sector  per  capita  expendi¬ 
tures  (as  determined  under  subsection  (d))  for  1993. 

(2)  Projection  for  1995. — The  Secretary  shall  increase  such  amount  by  the 
Secretary’s  estimate  of  the  percentage  increase  in  the  national  private  per  cap¬ 
ita  estimate  between  the  midpoint  of  1993  and  the  midpoint  of  1995. 

(c)  National  Private  Sector  Growth  Factor.— The  national  private  sector 
growth  factor  under  this  subsection  for  each  year  is  1  plus  the  sum  (expressed  as 
a  fraction)  of — 

(1)  the  average  annual  percentage  increase  in  the  per  capita  gross  domestic 
product  (in  current  dollars,  as  published  by  the  Secretary  of  Commerce)  during 
the  5-year  period  ending  with  the  second  previous  year;  and 

(2) (A)  for  1996,  2.4  percentage  points, 

(B)  for  1997,  0.6  percentage  points,  and 

(C)  for  each  year  thereafter,  0  percentage  points. 

(d)  Determination  of  National  Private  Per  Capita  Expenditures  for  1993. 

(1)  In  GENERAL. — The  Secretary  shall  determine  for  1993  the  national  private 

per  capita  expenditures  equal  to —  „  ,  .  , 

(A)  total  covered  health  care  expenditures  (described  in  paragraph  (2)), 

(B)  the^estimated  average  population  in  the  United  States  of  individuals 
in  1993  who  are  eligible  individuals  (and  would  be  subject  to  the  individual 
mandate  in  1998)  (other  than  medicare  part  A  beneficiaries  and  individuals 
entitled  to  medical  assistance  under  a  State  plan  under  title  XIX  of  the  So¬ 
cial  Security  Act)  for  whom  such  expenditures  were  determined. 

(2)  Covered  health  CARE  EXPENDITURES— For  purposes  of  paragraph  ( 1)(A), 
the  Secretary  shall  determine  covered  health  care  expenditures  for  1993  as  fol¬ 
lows: 

(A)  Determination  of  total  expenditures.— 

(i)  In  GENERAL. — The  Secretary  shall  first  determine  the  amount  of 
total  payments  made  for  items  and  services  included  in  the  guaranteed 
national  benefit  package  (determined  without  regard  to  cost  sharing)  or 
included  in  any  standard  benefit  package  for  supplemental  health  bene¬ 
fit  policies  established  under  part  D  of  title  XXII  of  the  Social  Security 
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Act  (determined  without  regard  to  cost  sharing)  in  the  United  States 
in  1993. 

(ii)  Inclusion  of  all  payers. — Except  as  provided  in  clause  (iii),  the 
amount  of  total  payments  described  in  clause  (i)  shall  be  determined 
without  regard  to  the  source  of  payment  and  shall  include  (as  specified 
by  the  Secretary)  direct  patient  expenditures  and  payments  made  by 
third  party  payers  (including  Government  health  programs  and  health 
maintenance  organizations). 

(iii)  Exclusions.— In  computing  such  payment  amounts,  there  shall 

be  excluded,  as  specified  by  the  Secretary —  t 

(I)  nonoperating  revenues  (such  as  interest); 

(II)  receipts  attributable  to  personal  comfort  and  convenience 
items  described  in  section  6002(a)(5); 

(III)  direct  payments  from  the  Federal  Government,  from  State 
government,  from  units  of  local  government  for  research  to  the  ex¬ 
tent  unrelated  (and  not  attributable)  to  the  provision  of  health  care 
services; 

(IV)  receipts  attributable  to  the  program  for  the  provision  of  hos¬ 
pital  care  and  medical  services  by  the  Department  of  Veterans’  Af¬ 
fairs  under  chapter  17  of  title  38,  United  States  Code; 

(V)  payments  made  to  health  care  facilities  and  providers  of  the 
Department  of  Defense  and  of  the  Indian  Health  Service;  and 

(VI)  such  other  receipts  unrelated  to  the  provision  of  health  care 
services  as  the  Secretary  specifies. 

(B)  Removal  of  certain  expenditures  not  included  in  private  sec¬ 
tor.— The  amount  so  determined  shall  be  decreased  by  the  proportion  of 
such  amount  that  is  attributable  to  any  of  the  following: 

(i)  Medicare  beneficiaries. 

(ii)  Medicaid  beneficiaries. 

(iii)  Expenditures  which  are  paid  for  through  workers’  compensation 
or  automobile  or  other  liability  insurance. 

(iv)  Expenditures  which  are  paid  for  items  and  services  excluded 
from  classes  of  services  under  section  6002(a)(4). 

(v)  Expenditures  by  parties  (including  the  Federal  Government)  that 
the  Secretary  determines  will  not  be  payable  by  private  health  plans 
tor  coverage  either  of  the  guaranteed  national  benefit  package  or  under 
any  supplemental  health  benefit  policy  under  this  Act 

(e)  Adjustments.— 

(1)  In  General.— Except  as  provided  in  this  subsection,  the  Secretary  is  not 
authorized  to  adjust  the  national  private  per  capita  estimate  for  a  year  once  it 
is  published  before  October  of  the  previous  year. 

,J2)  Recommendations  for  changes.— Except  as  permitted  under  paragraphs 
(3)  and  (4),  the  Secretary  may  submit  to  Congress  recommendations  for  changes 
in  the  national  private  per  capita  estimate,  but  may  not  implement  such  rec¬ 
ommendations  without  the  approval  of  Congress. 

(3)  Correction  permitted  for  estimation  errors  in  private  sector  pfr 
CAPITA  BUDGET  baseline.  -Insofar  as  the  Secretary  determines  tha?  the 
amounts  used  in  estimating  initially  the  private  sector  per  capita  budget  base- 
hne  described  in  subsection  (b)  did  not  accurately  reflect  the  actual  amount  de- 

seSn  SvS* th?q°n  (b  (1)  a"dthe  actual  percentage  increase  described  ^  sub¬ 
section  (b)(2),  the ;  Secretary  shall  adjust  the  national  private  per  capita  estimate 
to  correct  for  such  estimation  errors. 

(4)  SPECIAL  RULE  FOR  1998.— The  Secretary  shall  adjust  the  national  private 

per  capita  estimate  for  1998  in  order  to  reflect  the  impact  of  universal  coverage 
°n  1  /  Aatl°na  PnYate.Per  capita  estimate,  including —  B 

(A)  the  elimination  from  the  private  sector  per  capita  budget  baseline 

under  subsection  (b)  of  amounts  attributable  to  uncompensated  care  or  to 
a  differentia1  between  payment  rates  under  title  XIX  of  the  Social  Security 
Act  and  payment  rates  in  the  private  sectoY;  and  y 

(B)  increased  utilization  of,  and  expenditures  for,  items  and  services  cov- 
ered  under  the  guaranteed  national  benefit  package  likely  to  occur  as  a  re¬ 
sult  of  coverage  of  inchviduals  under  qualified  health  plans  who  as  of  1997 
were  uninsured  or  underinsured  with  respect  to  such  package 

(5)  Special  rule  for  years  after  2002.— The  Secretary  shall  adjust  the  na¬ 
tional  private  per  capita  estimate  for  each  year  after  2002  in  order  to  reflect 
th!  ™Pact  of  esta!> Rshing  an  annual  out-of-pocket  limit  on  cost-sharing  under 
rity  Act  teCd  natl0naI  beneflt  Package  under  section  2112  of  the  Social  Secu- 
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SEC.  6002.  CLASSES  OF  HEALTH  CARE  SERVICES. 


(a)  Establishment  of  Classes. — 

( 1)  In  general. — 

(A)  Specified  services. — 

(i)  In  general. — Subject  to  subparagraph  (B)(ii),  in  the  case  of  items 
and  services  specified  in  a  subparagraph  under  paragraph  (2),  all  of  the 
items  and  services  described  in  that  subparagraph  shall  be  considered 
to  be  a  “separate”  class  of  health  care  services. 

(ii)  Overlapping  services. — Except  as  the  Secretary  may  provide, 
items  and  services  specified  in  a  subparagraph  of  paragraph  (2)  shall 
be  considered  to  be  excluded  from  the  subsequent  subparagraphs  of 
that  paragraph. 

(B)  Other  items  and  services. — 

(i)  In  general. — In  the  case  of  items  and  services  included  as  health 
care  services  under  paragraph  (3),  the  Secretary  shall  group  such  items 
and  services  into  such  class  or  classes  of  health  care  services  as  may 
be  appropriate. 

(ii)  Inclusion  in  classes  of  specified  health  care  services— In 
carrying  out  clause  (i),  the  Secretary  may  include  an  item  or  service  de¬ 
scribed  in  paragraph  (3)  within  a  class  of  services  established  under 
subparagraph  (A). 

(iii)  Uniform  definition  OF  classes. — The  Secretary  shall  define 
classes  under  this  section  in  a  manner  identical  to  the  definition  of 
classes  under  section  8202. 

(2)  Specified  health  care  services. — Subject  to  paragraph  (4),  the  items 
and  services  specified  in  this  paragraph  are  as  follows: 

(A)  Inpatient  hospital  services,  other  than  mental  health  services. 

(B)  Outpatient  hospital  services  and  ambulatory  facility  services  (includ¬ 
ing  renal  dialysis  facility  services),  other  than  mental  health  services. 

(C)  Diagnostic  testing  services  (including  clinical  laboratory  services  and 
x-ray  services). 

(D)  Physicians’  services  and  other  professional  medical  services,  other 
than  mental  health  services. 

(E)  Home  health  services  and  hospice  care. 

(F)  Rehabilitation  services,  such  as  physical  therapy,  occupational  and 


speech  therapy. 

(G)  Durable  medical  equipment  and  supplies. 

(H)  Prescription  drugs  and  biologicals  and  insulin. 

(I)  Nursing  facility  services,  including  skilled  nursing  facility  services  and 
intermediate  care  facility  services,  other  than  mental  health  services. 


(J)  Mental  health  services. 

(3)  Classification  of  additional  items  and  services. — Subject  to  para¬ 
graph  (4),  with  respect  to  items  and  services  (not  described  in  paragraph  (2)) 
which  are  included  under  the  guaranteed  national  benefit  package  or  included 
in  any  standard  benefit  package  for  supplemental  health  benefit  policies  estab¬ 
lished  under  part  D  of  title  XXII  of  the  Social  Security  Act,  the  Secretary  may 
classify  them  either  within  a  class  specified  in  paragraph  (2)  or  within  a  new 
class  established  by  the  Secretary  for  such  an  item  or  service. 

(4)  Exclusions. — The  following  items  and  services  shall  not  be  considered  to 
be  health  care  services  and  shall  not  be  included  in  a  class  of  services  under 

paragraph  (1)  or  (3):  .  ,  , 

(A)  Over-the-counter  medications  and  medical  equipment  and  devices. 

(B)  Homemaker  and  home  health  aide  services  and  personal  care  serv- 
ices,  and  other  services  described  in  section  1915(c)(4)(B),  section  1929(a), 
or  section  1930(a)  of  the  Social  Security  Act. 

(C)  Inpatient  mental  health  services  of  a  custodial  nature. 

(5)  Exclusion  of  institutional  charges  for  personal  comfort  and  con¬ 
venience  ITEMS. — Payments  received  (and  amounts  charged)  by  a  facility  which 
are  attributable  to  items  (such  as  private  rooms,  telephones,  and  television  rent¬ 
als)  provided  for  the  personal  comfort  and  convemence  of  patients  shall  not  be 
counted  as  receipts  (nor  subject  to  limitations  on  amounts  that  may  be  charged) 
for  purposes  of  this  title. 

(b)  Publication.— 

( 1)  IN  general. — The  Secretary  shall  publish —  , , 

(A)  by  not  later  than  April  1,  1995,  proposed  regulations  defining  the 
health  care  services  and  establishing  the  classes  of  services  under  this  sec¬ 
tion,  and 
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(B)  by  not  later  than  October  1,  1995,  final  regulations  defining  the 
health  care  services  and  establishing  such  classes. 

(2)  Items  included  in  regulations.— In  such  regulations,  the  Secretary 
shall  define — 

(A)  the  class  or  classes  to  be  established  under  subsection  (a)(1), 

(B)  the  services  to  be  included  within  each  class,  and 

(C)  the  methods  and  sources  of  data  for  computing,  for  purposes  of  this 
title,  the  national  private  per  capita  estimate  within  the  class. 

(3)  Changes.— 

(A)  No  CHANGES  AUTHORIZED.— After  the  Secretary  has  established  class¬ 
es  of  services  under  paragraph  (1)(B),  the  Secretary  may  not  change  such 
classes  (or  the  services  included  in  such  classes),  except  in  the  case  of  serv¬ 
ices  not  previously  classified.  Any  such  services  not  previously  classified 
shall  be  classified  within  one  of  the  classes  previously  established. 

(B)  Recommended  changes. — If  the  Secretary  determines  that  a  change 
in  the  classification  established  under  this  section  may  be  appropriate,  the 
Secretary  shall  submit  to  the  Congress  a  report  proposing  such  change.  The 
Secretary  shall  include  in  the  report  an  explanation  of— 

(i)  the  rationale  for  such  change,  and 

(ii)  the  impact  of  such  change  on  the  national  private  per  capita  esti¬ 
mate  permitted  for  classes  of  services  that  would  be  affected  by  the 
change. 

(4)  Commission  reports. — 

(A)  Initial  reports.— With  respect  to  the  establishment  of  classes  of 
services  under  this  section,  each  applicable  Commission  (as  defined  in  sec¬ 
tion  8202(c)),  by  not  later  than  June  1,  1995,  shall  report  to  the  Congress 
its  comments  concerning  the  classification  proposed  by  the  Secretary  under 
paragraph  (1)(A). 

(B)  Periodic  reports. — Each  applicable  Commission  shall  periodically 
report  to  Congress  on  changes  in  the  system  of  classification  under  this  sec- 
tion  that  should  be  made  to  promote  the  more  efficient  provision  of  medi- 
cally  appropriate  health  care  services. 

(c>,  Applicable  Commission  Defined.— In  this  title,  the  term  “applicable  Commis¬ 
sion  has  the  meaning  given  such  term  in  section  8202(c). 


SEC.  6003.  ALLOCATION  OF  PER  CAPITA  ESTIMATES  BY  CLASS  OF  SERVICE. 


(a)  Allocation.— 

(1)  In  general.— The  Secretary  shall  allocate  the  national  private  per  capita 
estimate  under  section  6001  for  a  year  among  classes  of  services  specified  under 
section  6002. 

(2)  Proportional  allocation  based  on  historical  projected  expendi- 


(A)  In  general.— The  amount  allocated  to  each  class  for  a  year  shall  be 
equal  to  the  national  private  per  capita  estimate  allocated  for  the  year  mul¬ 
tiplied  by  the  ratio  (expressed  as  a  percentage)  of — 

(i)  the  historical  projected  private  expenditures  for  the  class  for  the 
year  (as  determined  under  subsection  (b)(2)),  to 

(ii)  the  sum  of  such  historical  projected  private  expenditures  for  all 
the  classes  for  the  year. 

annual  rate  of  increase  for  a  class  of  services. _ In 

this  Act,  the  term  “national  annual  rate  of  increase”  means,  with  respect 
to  a  class  of  services  for  a  year,  the  percentage  by  which— 

(l)  the  amount  determined  under  subparagraph  (A)  for  the  class  for 
the  year,  exceeds 


(ii)  the  amount  determined  under  such  subparagraph  for  the  class  for 
the  preceding  year. 

(3)  Publication.— 

lN  GENERAL.— The  Secretary  shall,  in  conjunction  with  the  publication 
of  the  initial  estimate  and  final  determination  of  the  national  private  per 
capita  estimate  under  section  6001(a)(3)  for  a  year,  publish  in  the  Federal 
Register  and  report  to  the  Congress  the  allocation  of  the  national  private 
estlmate  ami°ng  the  classes  of  services  under  this  subsection. 

,  FOR  1996. — For  1996,  the  Secretary  shall  publish  and  re¬ 

port  the  allocation  of  the  national  private  per  capita  estimate  among  the 

ri.„if®srfs  ofDservlces  under  this  subsection  not  later  than  August  1,  1995.S 

(b)  Historical  Projected  Private  Expenditures _ 

( 1)  In  general  — 

(A)  Determination. — For  purposes  of  subsection  (a) — 
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(i)  FOR  1995. — The  historical  projected  private  expenditures  for  a  class 
of  services  for  1995  is  equal  to  the  portion  of  the  national  private  per 
capita  estimate  during  1993  (as  determined  under  section 
6001(b)(2)(A))  which  is  attributable  to  the  class  of  services,  multiplied 
by  the  private  trend  factor  (described  in  subparagraph  (B))  for  the  class 
for  1995.  In  computing  such  portion  for  classes,  the  Secretary  shall  take 
into  account  the  allocation  of  expenditures  by  health  maintenance  orga¬ 
nizations  among  the  different  classes  of  services. 

(ii)  Subsequent  years. — The  historical  projected  private  expendi¬ 
tures  for  a  class  of  services  for  a  year  after  1995  is  equal  to  the  amount 
of  the  allocation  for  the  class  under  subsection  (a)(2)(B)  for  the  preced¬ 
ing  year  multiplied  by  the  trend  factor  (described  in  subparagraph  (B)) 
for  the  class  for  the  year  involved  and  multiplied  by  the  adjustment  fac¬ 
tor  described  in  subparagraph  (C)  for  the  year. 

(B)  Private  trend  factor. — In  subparagraph  (A),  the  “private  trend  fac¬ 
tor”,  for  a  class  of  services,  is  1  plus  the  average  annual  rate  of  increase 
in  per  capita  private  expenditures  for  the  class  of  services  during  the  5-year 
period  ending  with  1995. 

(C)  Adjustment  factor. — The  adjustment  factor  described  in  this  sub- 
paragraph  for  a  year  is  equal  to  the  ratio  of — 

(i)  the  national  private  per  capita  estimate  for  the  year  (as  deter¬ 
mined  under  section  6001(a)(2)),  or,  for  1995,  the  private  sector  per  cap¬ 
ita  budget  baseline  for  1995  (as  determined  under  section  6001(b)(2)), 
to 

(ii)  the  sum  of  the  historical  projected  private  expenditures  projected 
for  all  the  classes  for  the  year  (determined  under  subparagraph  (A) 
without  regard  to  this  subparagraph). 

(2)  Publication  of  trend  factors. — The  Secretary  shall  publish,  by  not 
later  than  August  1,  1995,  the  private  trend  factors  for  the  different  classes  of 
services. 

(c)  Review  and  Changes  in  Allocation. — 

( 1)  In  general. — 

(A)  No  ADMINISTRATIVE  AUTHORITY  TO  CHANGE. — Except  as  specifically 
provided  in  this  paragraph  or  by  law  enacted  after  the  enactment  of  this 
Act,  the  Secretary  has  no  authority  to  change  the  allocation  or  private  trend 
factors  from  the  allocation  and  private  trend  factors  provided  under  this 


section. 

(B)  Recommended  changes. — Subject  to  subparagraph  (C),  if  the  Sec¬ 
retary  determines  that  a  change  in  the  allocation  of  an  estimate  among 
classes  is  appropriate,  the  Secretary  shall  submit  to  the  Congress  a  report 
proposing  such  change.  The  Secretary  shall  include  in  the  report  an  expla¬ 
nation  of — 

(i)  the  rationale  for  such  change,  and 

(ii)  the  impact  of  such  change  on  the  national  private  per  capita  esti¬ 
mate  permitted  for  classes  of  services  that  would  be  affected  by  the 
change. 

(C)  Correction  permitted  for  ESTIMATION  ERRORS— Insofar  as  the  Sec¬ 
retary  determines  that  the  amounts  used  in  estimating  initially  the  histori¬ 
cal  projected  private  expenditures  under  this  subsection  did  not  accurately 
reflect  the  actual  portions  described  in  subsection  (b)(l)(A)(i)  or  the  actual 
private  trend  factors  described  in  subsection  (bXD(B),  the  Secretary  shall 
adjust  the  allocation  of  the  'national  private  per  capita  estimate  among 
classes  of  services  to  correct  for  such  estimation  errors. 

(2)  Commission  REVIEW. — Each  applicable  Commission  shall  annually  review 
and  report  to  Congress,  in  its  report  submitted  under  section  6002(b)(4),  on  the 
effect  of  the  private  trend  factors  used  in  the  allocation  of  the  national  private 
per  capita  estimate  among  classes  of  services.  Such  report  shall  include  such 
recommendations  for  appropriate  adjustments  in  the  private  trend  factors  as 
the  applicable  Commission  considers  appropriate  to  properly  take  into  account 
at  least — 

(A)  changes  in  health  care  technology , 

(B)  changes  in  the  patterns  and  practices  relating  to  health  care  delivery 
found  to  be  appropriate, 

(C)  changes  in  the  distribution  of  health  care  services,  and 

(D)  the  special  health  care  needs  of  underserved  rural  and  inner  city  pop¬ 
ulations. 
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SEC.  6004.  NATIONAL  HEALTH  EXPENDITURES  REPORTING  SYSTEM. 


(a)  In  General. — The  Secretary  shall  establish  a  national  health  expenditures  re¬ 
porting  system  (in  this  section  referred  to  as  the  “system”)  for  purposes  of— 

( 1)  establishing  the  national  private  per  capita  estimate, 

(2)  allocating  the  national  private  per  capita  estimate  among  classes  of  serv¬ 
ices, 

(3)  determining  maximum  payment  rates). 

(4)  monitoring  of  any  State  cost  containment  and  benefit  management  pro¬ 
grams  established  by  States  pursuant  to  title  IV,  and 

(5)  otherwise  carrying  out  this  title. 

(b)  Information  Reporting.— 

( 1)  Annual  report  by  providers. — 

(A)  In  general. — Under  the  system,  providers  of  health  care  services  (in¬ 
cluding  such  providers  within  provider  networks)  shall  submit  (by  not  later 
than  April  15  of  each  year,  beginning  with  1997)  a  report. 

(B)  Contents. — Such  a  report  shall  include  such  information  as  the  Sec¬ 
retary  specifies  relating  to  the  provision  of  health  care  services  in  the  pre¬ 
vious  year,  including — 

(i)  the  volume  and  receipts  for  such  services, 

(ii)  cost  and  revenue  data  for  hospitals  and  other  institutional  provid¬ 
ers  and  revenue  data  for  other  providers,  and 

(iii)  information  by  class  of  service,  type  of  payer,  and  State  of  resi¬ 
dence  of  individual  provided  the  services. 

Information  on  revenues  for  activities  not  related  to  the  provision  of  direct 
patient  care,  such  as  teaching  or  research  or  for  services  that  are  explicitly 
excluded  from  the  system  of  national  health  expenditures  estimates,  shall 
be  reported  separately. 

(C)  Form. — The  report  shall  be  submitted  in  such  form  and  manner  (in¬ 
cluding  the  use  of  electronic  transmission)  as  the  Secretary  shall  specify  in 
regulation.  Such  form  shall  permit  the  reporting  of  information  by  health 
plans  on  behalf  of  providers  who  are  in  provider  networks  in  the  plan. 

(D)  Use  of  reporting  mechanisms. — To  the  maximum  extent  practicable 
and  appropriate,  reporting  under  such  system  shall  be  done  through  report¬ 
ing  mechanisms  (such  as  uniform  hospital  reports  provided  under  section 
9105)  and  using  data  bases  otherwise  in  use. 

(E)  Use  OF  SURVEYS. — The  Secretary  may,  where  appropriate,  provide  for 
the  collection  of  information  under  the  system  through  surveys  of  a  sample 
of  health  care  providers  or  with  respect  to  a  sample  of  information  with  re¬ 
spect  to  such  providers. 

•j2j  Confidentiality. — Information  gathered  pursuant  to  the  authority  pro- 
vided  under  this  section  shall  not  be  disclosed  in  a  manner  that  identifies  indi- 
vidual  providers  of  services. 


(3)  Transition.— -Before  April  15,  1997,  for  purposes  of  this  title,  the  Sec¬ 
retary  may  use  such  other  data  collection  and  estimation  techniques  as  may  be 
appropriate  for  purposes  described  in  subsection  (a). 

■j-1  Enforcement.  If  a  provider  of  health  services  is  required,  under  the  system 
under  this  section,  to  report  information  and  refuses,  after  being  requested  by  the 
Secretary,  to  provide  the  information  required,  or  deliberately  provides  information 
cm  a  aaa  ta  se’  u  Secretary  may  impose  a  civil  money  penalty  of  not  to  exceed 
$10,000  for  each  such  refusal  or  provision  of  false  information.  The  provisions  of  sec¬ 
tion  1128A  of  the  Social  Security  Act  (other  than  subsections  (a)  and  (b))  shall  apply 
to  civil  money  penalties  under  the  previous  sentence  in  the  same  manner  as  such 
provisions  apply  to  a  penalty  or  proceeding  under  section  1128A(a)  of  such  Act. 


Subtitle  B — State  Health  Expenditure  Estimates 

SEC.  6101.  STATE  PRIVATE  SECTOR  PER  CAPITA  HE ALTH  EXPENDITURE  ESTIMATE. 

(a)  Establishment. — 

din  IN  GENERAL^-For  each  calendar  year  (beginning  with  1996),* the  Secretary 
shall  establish  a  State  pnvate  sector  per  capita  health  expenditure  estimate  (in 
this  title  referred  to  as  a  State  private  per  capita  estimate”)  for  each  State 
under  paragraph  (2). 

(2)  Amount.— Subject  to  subsection  (e),  the  State  private  per  capita  estimate 

!ul  ™btate  ls,equal  to  the  national  private  per  capita  estimate  for 

established  under  section  6001,  multiplied  by  the  applicable  State  ad¬ 
justment  factor  (specified  under  subsection  (b))  for  the  State. 
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(3)  Publication. — The  Secretary  shall  publish  in  the  Federal  Register  and  re¬ 
port  to  the  Congress  and  to  each  State — 

(A)  by  not  later  than  April  1  before  each  year,  an  initial  estimate  of  the 
State  private  per  capita  estimate  for  each  State  for  the  year;  and 

(B)  by  not  later  than  October  1  before  each  year,  a  final  determination 
of  the  State  private  per  capita  estimate  for  each  State  for  the  year. 

(4)  Periodic  commission  reports  on  state  estimates.— Each  applicable 
Commission  shall  periodically  review  and  report  to  Congress  on  the  State  pri¬ 
vate  per  capita  estimates  established  under  this  section.  Such  a  report  shall  in¬ 
clude  such  recommendations  as  the  respective  Commission  deems  appropriate. 

(b)  State  Adjustment  Factors. — 

(1)  In  GENERAL. — The  Secretary  shall  compute  a  State  adjustment  factor  for 
each  State  consistent  with  this  subsection. 

(2)  Utilization  and  price  factors.— In  establishing  State  adjustment  fac¬ 
tors,  the  Secretary  shall  take  into  account  the  following: 

(A)  Ratio  of  state  private  sector  per  capita  expenditures  to  na¬ 
tional  PRIVATE  SECTOR  PER  CAPITA  expenditures. — Subject  to  adjustments 
to  reflect  subparagraphs  (B)  and  (C),  the  ratio  of  a  State  private  sector  per 
capita  expenditures  (that  would  be  computed  for  the  State  under  section 
6001(d)  if  computations  under  such  section  were  made  for  that  State  rather 
than  for  the  United  States)  to  the  national  private  per  capita  expenditures 
determined  under  such  section. 

(B)  Historic  utilization. — With  respect  to  utilization  of  services,  dif¬ 
ferences  among  the  States  in  demographic  composition  and  historic  utiliza¬ 
tion  of  different  services  in  the  private  sector  in  1993. 

(C)  Maximum  payment  rates  under  this  title. — With  respect  to  the 
price  of  services,  the  price  of  such  services  that  would  be  allowed  in  the 
State  in  1995  if  the  maximum  payment  rates  (provided  under  subtitle  D) 
were  to  apply  in  the  State  in  1995. 

(3)  Adjustment  to  reflect  health  care  expenditures  for  state  resi¬ 
dents. — The  Secretary  shall  provide  for  an  adjustment  to  take  into  account  dif¬ 
ferences  among  States  in  the  in-State,  and  out-of-State,  use  of  services  by  resi¬ 
dents  and  non-residents  of  the  State,  in  order  that  the  per  capita  amount  re¬ 
flects  per  capita  health  care  expenditures  for  residents  of  the  State  for  services 
provided  anywhere  in  the  United  States. 

(4)  Average. — The  Secretary  shall  establish  the  State  adjustment  factors  in 
such  a  manner  as  assures  that  the  population  weighted  average  of  such  factors 
is  1. 

(c)  Adjustment. — 

(1)  In  GENERAL. — Subject  to  paragraph  (3),  the  provisions  of  section  6001(e) 
shall  apply  to  the  State  private  per  capita  estimates  under  this  section  in  the 
same  manner  as  they  apply  to  the  national  private  per  capita  estimate. 

(2)  Adjustment  to  correct  estimation  errors.— Insofar  as  the  Secretary 
determines  that  the  amounts  used  in  estimating  initially  the  State  private  per 
capita  estimates  did  not  accurately  reflect  the  correct  values  for  the  factors  used 
in  computing  State  adjustments  factors  under  subsection  (b),  the  Secretary  shall 
adjust  the  State  private  per  capita  estimates  to  correct  for  such  estimation  er¬ 
rors. 

(3)  Adjustment  in  1998. — In  applying  section  6001(e)(4)  under  paragraph  (1), 
the  adjustment  for  each  State  private  per  capita  estimate  shall  be  the  same  as 
the  adjustment  to  the  national  private  per  capita  estimate  under  such  section. 

Subtitle  C— Stand-By  Federal  Cost  Containment 

SEC.  6201.  APPLICATION  OF  MAXIMUM  PAYMENT  RATES  IN  STATES  THAT  FAIL  TO  CONTROL 

COSTS. 

(a)  Determination  of  State  Performance.— 

( 1)  In  GENERAL. — During  each  year  (beginning  with  1997),  the  Secretary  shall 
determine  for  each  State  whether  the  actual  State  private  per  capita  health 
care  expenditures  (determined  in  a  manner  similar  to  the  manner  in  which  the 
national  private  per  capita  expenditures  is  determined  under  section  6001(d)(2)) 
for  the  previous  year  exceeded  the  State  private  per  capita  estimate  for  the 
State  for  such  year  (as  determined  under  subtitle  B).  Such  determination  shall 
be  based  on  information  submitted  by  providers  under  section  6005  and  such 
other  data  as  the  Secretary  finds  appropriate. 

(2)  Adjustment  of  actual  per  capita  health  expenditures  — 
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(A)  In  GENERAL. — In  accordance  with  procedures  established  by  the  Sec¬ 
retary,  a  State  may  apply  to  the  Secretary  to  exclude  from  the  computation 
of  actual  State  per  capita  health  expenditures  under  paragraph  (1)  in  the 
State  for  a  year  expenditures  attributable  to  health  care  needs  of  a  sudden 
and  temporary  nature,  such  as  epidemics  or  natural  disasters,  to  the  extent 
that  health  care  expenditures  for  such  or  similar  needs  were  not  reflected 
in  the  State  private  per  capita  estimate. 

(B)  Limitation. — For  purposes  of  subparagraph  (A),  expenditures  extend¬ 

ing  over  a  period  of  longer  than  6  months  shall  not  be  considered  tem¬ 
porary.  * 

(b)  Application  of  Standby  Cost  Containment  Under  Subtitle  D. — 

(1)  In  general. — If  the  Secretary  determines  in  a  year  under  subsection  (a) 
beginning  after  1999  that  the  actual  State  per  capita  health  expenditures  in  a 
State  for  the  previous  year  was  greater  than  the  State  private  per  capita  esti¬ 
mate  for  the  State  for  such  year,  subject  to  paragraph  (2)  the  provisions  of  sub¬ 
title  D  shall  apply  to  charges  imposed  (and  payments  made)  for  services  fur¬ 
nished  in  the  State  on  or  after  January  1  of  the  following  year. 

(2)  Substitution  of  state  approved  alternative  payment  system. — 

(A)  Alternative  payment  system.— Subtitle  D  shall  not  apply  in  a  State 
for  a  year  to  services  if  the  Secretary  determines  that  the  State  has  in  ef¬ 
fect  for  the  year  an  alternative  payment  system  that  meets  the  applicable 
requirements  of  subtitle  A  of  title  III  for  the  services  covered. 

(B)  Benefits  management  program.— Subtitle  D  shall  not  apply  in  a 
State  for  a  year  if  the  Secretary  determines  that  the  State  has  in  effect  for 
the  year  a  benefits  management  program  that  meets  the  applicable  require¬ 
ments  of  subtitle  B  of  title  III. 

Subtitle  D — Maximum  Payment  Rates 

Part  1— Establishment  and  Application  of  Maximum  Payment  Rates 

SEC.  6301.  PROCESS. 

(a)  Publication  of  Rates.— 

(1)  In  general. — The  Secretary  shall  cause  to  have  published  in  the  Federal 
Register — 

(A)  not  later  than  April  1  of  each  year  (or  not  later  than  September  1, 
1995,  in  the  case  of  rates  for  1996),  proposed  maximum  payment  rates 
under  this  subtitle  for  the  following  year  for  public  comment,  and 

(B)  not  later  than  October  1  of  each  year  (or  not  later  than  December  1, 
1995,  in  the  case  of  rates  for  1996),  after  such  consideration  of  public  com¬ 
ment  on  the  proposed  rates,  the  maximum  payment  rates  under  this  sub¬ 
title  for  the  following  year. 

(2)  Payment  rates  only  advisory  for  1996  through  2000.— The  maximum 
payment  rates  for  1996  through  2000  published  under  paragraph  (1)  are  only 
advisory  and  shall  not  be  applied  to  payment  for  services  during  such  years 

(b)  Items  Included  in  Publications.— The  Secretary  shall  include  in  the  publica¬ 
tions  referred  to  in  subsection  (a)(1) — 

(1)  a  description  of  the  payment  methodology  used  in  the  establishment  of 
maximum  payment  rates;  and 

(2)  in  the  case  of  a  publication  under  subsection  (aXl)(B),  the  extent  that  the 
rates  differ  from  the  applicable  Commission’s  recommendations  under  sub¬ 
section  (c),  an  explanation  of  the  Secretary’s  grounds  for  not  following  such  rec¬ 
ommendations. 

(c)  Reports  of  Commissions.— With  respect  to  the  establishment  of  maximum 
payment  rates  for  services  under  this  subtitle,  the  applicable  Commission,  not  later 
than  June  1  of  each  year,  shall  report  its  recommendations  to  the  Secretary  and 
Congress  concerning  such  rates  for  the  following  year.  Each  such  report  may  include 
such  other  recommendations  relating  to  the  operation  of  this  subtitle  as  the  Com- 
mission  considers  appropriate. 

(d)  Payment  Rate  Defined.-Ir  this  subtitle,  the  term  “payment  rate”  means 
with  respect  to  health  care  services  for  which  amounts  are  payable  under  a  plan 
or  program,  the  rate  of  payment  provided  for  under  the  plan  or  program  and  includ- 
mg  cost-sharing  (including  deductibles,  coinsurance,  and  extra  billing  amounts)  ap¬ 
plicable  under  the  plan  or  program  with  respect  to  the  services. 

SEC.  6302.  PAYMENT  METHODOLOGY;  RELATION  TO  ESTIMATE  ALLOCATION. 

(a)  Payment  Methodology. — 
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(1)  In  general. — Subject  to  sections  8002(c)  and  8003,  the  Secretary  shall  es¬ 
tablish  maximum  payment  rates  under  this  subtitle  consistent  with  the  pay¬ 
ment  rate  methodology  specified  under  part  2. 

(2)  Treatment  of  services  within  a  class. — Nothing  in  this  title  shall  be 
construed  as  requiring  that  maximum  payment  rates  established  under  this 
subtitle  for  different  health  care  services  within  a  class  of  services  be  the  same 
or  determined  under  the  same  methodology. 

(b)  Relation  to  National  Private  Per  Capita  Estimate.— 

(1)  In  GENERAL. — Subject  to  paragraph  (2),  the  maximum  payment  rates  for 
a  year  shall  be  established  under  this  subtitle  in  a  manner  so  that,  if  they  were 
to  apply  in  the  year  in  all  the  States  under  this  title— 

(A)  the  national  average  private  per  capita  expenditures  for  all  the  serv¬ 
ices  within  each  class  subject  to  such  rates,  is  equal  to 

(B)  the  percent  of  the  national  private  per  capita  estimate  allocated  to  the 
class  under  section  6003(a)(1)  for  the  year. 

(2)  RULES  for  CERTAIN  states. — The  rates  shall  be  established  under  para¬ 
graph  (1)  not  taking  into  account  any  reductions  in  such  rates  effected  under 
section  4004(cX2)(A).  The  reductions  under  such  section  shall  be  applied  only 
to  the  rates  (as  so  established)  in  that  State. 


SEC.  6303.  GENERAL  APPLICATION  AND  ENFORCEMENT  OF  MAXIMUM  PAYMENT  RATES. 


(a)  Limits  on  Charges. — 

(1)  In  GENERAL. — In  the  case  of  a  provider  that  provides  health  care  services 
to  an  individual  for  which  a  maximum  payment  rate  is  established  and  applied 
pursuant  to  this  subtitle  and  subtitle  C — 

(A)  the  provider  may  not  charge  (i)  an  amount  in  excess  of  such  rate  or 
(ii)  on  a  payment  basis  other  than  the  payment  basis  established  for  such 
services  under  part  2; 

(B)  the  provider  may  not  collect  for  such  services  an  amount  in  excess  of 
such  rate;  and 

(C)  the  individual  and  other  entities,  including  a  health  benefit  plan,  are 
not  liable  collectively  for  payment  of  any  amount  that  exceeds  such  rqjte. 

(2)  Relation  to  medicare  programs. — This  subsection  shall  not  apply  to 
services  furnished  to  an  individual  who  is  entitled  to  benefits  with  respect  to 
such  services  under  title  XVIII  or  under  part  A  or  subpart  2  of  part  B  of  XXIII 
of  the  Social  Security  Act. 

(b)  Enforcement  Through  Civil  Money  Penalties. — 

(1)  Improper  charges. — If  a  provider  imposes  a  charge  in  violation  of  sub¬ 
section  (aXlXA),  the  provider  is  subject  to  civil  money  penalty  in  an  amount  not 
to  exceed  $100  for  each  such  charge. 

(2)  Improper  collection. — If  a  provider  collects  excess  amounts  in  violation 

of  subsection  (aXlXB)  and  does  not  refund  such  excess  amounts  within  30  days 
of  date  on  which  the  provider  is  notified  (in  a  form  and  manner  specified  by 
the  Secretary)  that  the  provider  collected  excess  amount,  the  provider  is  subject 
to  a  civil  money  penalty  in  an  amount  equal  to  three  times  the  amount  of  such 
excess  which  has  not  been  so  refunded  or,  if  greater,  $500.  . 

(3)  PROCESS. — The  provisions  of  section  1128A  of  the  Social  Security  Act 
(other  subsections  (a)  and  (b))  shall  apply  to  a  civil  money  penalty  under  this 
subsection  in  the  same  manner  as  such  provisions  apply  to  a  penalty  or  proceed¬ 
ing  under  section  1128A(a)  of  such  Act. 

(4)  Deposit  of  penalties  in  all-payer  health  care  fraud  and  abuse  con¬ 
trol  ACCOUNT. — Any  civil  money  penalties  collected  under  this  subsection  shall 
be  paid  into  the  All-payer  Health  Care  Fraud  and  Abuse  Control  Account  (es¬ 
tablished  under  section  9212). 


SEC.  6304.  LIMITS  ON  PAYMENTS  BY  PROPERTY  AND  CASUALTY  INSURERS  FOR  SERVICES. 

(a)  In  General.— Without  regard  to  whether  the  maximum  payment  rates  are  es¬ 

tablished  and  applied  pursuant  to  this  subtitle  and  subtitle  C  in  a  State,  the  fees 
for  medical  services  which  are  covered  by  property  or  casualty  insurance  shall  not 
be  less  favorable  than  the  fees  for  similar  services  covered  by  the  health  benefit  plan 
in  which  the  individual  is  enrolled,  without  regard  to  cost-shanng  that  might  other¬ 
wise  be  applicable  under  the  health  plan.  . 

(b)  Effective  Date. — Subsection  (a)  shall  apply  to  medical  services  furnished  on 

or  after  January  1,  1998. 


Part  2 — Methodologies  for  Determining  Maximum  Payment  Rates 

SEC.  6311.  BASIS  FOR  MAXIMUM  PAYMENT  RATES  FOR  INPATIENT  HOSPITAL  SERVICES. 

(a)  Payment  Rates. — 
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(1)  In  general. — Subject  to  subsection  (e),  the  maximum  payment  rate  estab¬ 
lished  under  this  subtitle  for  a  service  within  the  class  of  services  consisting  of 
inpatient  hospital  services  that  is  provided  by — 

(A)  a  hospital  that  is  not  an  exempt  hospital  (as  defined  in  paragraph  (4)) 
is  the  payment  rate  specified  in  paragraph  (2),  or 

(B)  an  exempt  hospital  is  the  payment  rate  specified  in  paragraph  (3). 

(2)  Rate  for  general  hospitals. — The  .payment  rate  under  this  paragraph 
during  a  year  shall  be  equal  to  the  sum  of  the  following: 

(A)  Standard  drg-based  payment  rate. — The  product  of— 

(i)  the  standardized  amount  applicable  to  the  hospital,  as  established 
in  accordance  with  subsection  (b),  adjusted  under  subsection  (d);  and 

(ii)  the  weighting  factor  assigned  to  the  service  (as  determined  in  ac¬ 
cordance  with  subsection  (c)). 

(B)  Outliers. — An  amount  for  discharges  classified  as  outliers,  in  accord¬ 
ance  with  a  methodology  similar  to  the  methodology  used  under  section 
1886(d)(5)(A)  of  the  Social  Security  Act. 

(C)  Direct  graduate  medical  education.— An  amount  for  direct  grad¬ 
uate  medical  education  costs  of  the  hospital,  as  determined  in  accordance 
with  subtitle  B  of  title  VII. 

(3)  Rate  for  exempt  hospitals. — The  payment  rate  under  this  paragraph 
during  a  year  shall  be  determined  on  a  per  admission  basis,  based  on  the  allow¬ 
able  operating  receipts  of  the  hospital  (determined  in  the  manner  specified  in 
subparagraphs  (A)  and  (B)  of  subsection  (b)(2)). 

(4)  Exempt  hospital  defined.— In  this  section,  the  term  “exempt  hospital” 
means — 


(A)  a  psychiatric  hospital  (as  defined  in  section  1861(f)  of  the  Social  Secu¬ 
rity  Act),  including  a  psychiatric  unit  of  a  hospital  which  is  a  distinct  part 
of  the  hospital  (as  defined  by  the  Secretary); 

(B)  a  rehabilitation  hospital  (as  defined  by  the  Secretary),  including  a  re¬ 
habilitation  unit  of  a  hospital  which  is  a  distinct  part  of  the  hospital  (as 
defined  by  the  Secretary); 

(C)  a  hospital  whose  inpatients  are  predominantly  individuals  under  18 
years  of  age; 

(D)  a  hospital  which  has  an  average  inpatient  length  of  stay  (as  deter¬ 
mined  by  the  Secretary)  of  greater  than  25  days;  or 

(E)  a  hospital  that  the  Secretary  has  classified,  at  any  time  on  or  before 
December  31,  1990,  for  purposes  of  applying  exceptions  and  adjustments  to 
payment  amounts  under  section  1886(d)  of  such  Act,  as  a  hospital  involved 
extensively  in  treatment  for  or  research  on  cancer. 

(5)  Exclusion  of  exempt  hospitals  in  determinations.— For  purposes  of 
the  succeeding  subsections  of  this  section,  the  term  “hospital”  does  not  include 
an  exempt  hospital. 

(b)  Establishment  of  Standardized  Amounts. — 

(1)  In  general.— The  Secretary  shall  establish  a  standardized  amount  under 

subsection  (a)  for  hospitals  located  in  a  large  urban  area  and  for  other  hospitals 
lor  a  year  by  standardizing  the  hospital’s  average  cost  per  discharge  (based  on 
the  hospital  s  allowed  operating  receipts,  as  determined  under  paragraph  (2))  in 
accordance  with  paragraph  (3).  For  purposes  of  the  preceding  sentence,  a  hos¬ 
pital  is  located  in  a  large  urban  area”  if  the  hospital  is  treated  as  being  located 
in  a  large  urban  area  under  section  1886(d)  of  the  Social  Security  Act  for  nur- 
poses  ot  the  medicare  program.  ^ 

(2)  Allowed  operating  receipts  per  discharge  defined.— 

(A)  In  general  — For  purposes  of  paragraph  (1)  and  except  as  provided 
in  subparagraph  (B),  a  hospital’s  “allowed  operating  receipts”  means  the 
total  of  all  receipts  of  the  hospital  (without  regard  to  the  source)  attrib- 
utable  to  routine  operating  costs,  ancillary  service  operating  costs,  and  spe- 
cial  care  unit  operating  costs  with  respect  to  inpatient  hospital  services  as 
determined  on  an  average  per  admission vor  per  discharge  basis  (as  deter¬ 
mined  by  the  Secretary),  during  1993,  increased  by  the  Secretary’s  estimate 
ot  j  PerC(-ntage  increase  in  such  receipts  between  the  midpoint  of  1993 
and  the  midpoint  of  1995. 

(B) EXCLUSI0NS.—In  determining  a  hospital’s  allowed  operating  receipts 
per  discharge  under  subparagraph  (A),  the  Secretary  shall  exclude  receipts 
attributable  to  services  for  which  payment  was  made  to  the  hospital  under 
the  medicare  program  and  discharges  (or  admissions)  attributable  to  indi- 
v1' Is  entity led  to  benefits  under  part  A  of  the  medicare  program 

JS  C?,RTA™  outpatient  receipts  included. — I  n  determining  a  hos¬ 
pitals  allowed  operating  receipts  under  subparagraph  (A),  the  Secretary 
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shall  include  all  receipts  attributable  to  services  that  are  provided  by  the 
hospital  (or  by  an  entity  wholly  owned  or  operated  by  the  hospital)  to  a  pa¬ 
tient  during  the  3  days  immediately  preceding  the  date  of  the  patient’s  ad¬ 
mission  if  such  services  are  diagnostic  services  (including  clinical  diagnostic 
laboratory  tests)  or  are  other  services  related  to  the  admission  (as  defined 
by  the  Secretary). 

(3)  Process  for  standardizing  amounts.— The  Secretary  shall  standardize 
the  average  per  discharge  amount  for  each  hospital  for  a  year,  in  a  manner 
similar  to  the  standardization  process  described  in  section  1886(d)(2)(C)  of  the 
Social  Security  Act,  by  providing  for  the  following  adjustments  and  exclusions: 

(A)  Adjusting  for  variations  among  hospitals  by  area  in  the  average  hos¬ 
pital  wage  level,  using  the  area  wage  level  applied  for  hospitals  under  the 
medicare  program  under  section  1886(d)(3)(E)  of  the  Social  Security  Act. 

(B)  Adjusting  for  variations  in  case  mix  among  hospitals. 

(C)  Excluding  an  estimate  of  the  additional  payments  to  be  made  for 
outliers,  using  the  amounts  paid  to  hospitals  for  outliers  under  the  medi¬ 
care  program  under  section  1886(d)(5)(A)  of  such  Act  (except  that  the  Sec¬ 
retary  may  apply  different  amounts  if  the  Secretary  finds  that  such  dif¬ 
ferent  amounts  more  accurately  reflect  outliers  for  services  furnished  to  in¬ 
dividuals  who  are  not  medicare  beneficiaries). 

(D)  Adjusting  for  variations  among  hospitals  by  area  in  input  prices  other 
than  wages  and  wage-related  costs.; 

(E)  Excluding  an  estimate  of  indirect  medical  education  costs,  using  the 
indirect  medical  education  adjustment  applied  for  hospitals  under  the  medi¬ 
care  program  under  section  1886(d)(5)(B)  of  such  Act. 

(F)  Excluding  an  estimate  of  the  additional  payments  made  for  hospitals 
serving  a  disproportionate  share  of  low-income  individuals,  determined  in 
the  same  manner  as  payment  adjustments  made  on  behalf  of  such  hospitals 
under  section  1886(d)(5)(F)  of  such  Act  (as  amended  by  this  Act). 

(G)  Excluding  an  estimate  of  direct  graduate  medical  education  costs. 

(H)  Excluding  an  estimate  of  capital-related  costs. 

(c)  Establishment  of  Diagnosis-Related  Groups  and  Weighting  Factors.— 

(1)  Diagnosis-related  groups. — For  purposes  of  this  section,  the  Secretary 
shall  establish  a  classification  of  inpatient  hospital  discharges  by  diagnosis-re¬ 
lated  groups  and  a  methodology  for  classifying  specific  hospital  discharges  with¬ 
in  these  groups. 

(2)  Weighting  FACTORS. — For  each  diagnosis-related  group  established  under 
paragraph  ( 1),  the  Secretary  shall  assign  an  appropriate  weighting  factor  which 
reflects  the  relative  hospital  resources  used  with  respect  to  discharges  classified 
within  that  group  compared  to  discharges  classified  within  other  groups. 

(3)  Use  of  medicare  GROUPS  and  FACTORS.— In  establishing  diagnosis-related 
groups  and  assigning  weighting  factors  for  such  groups  under  this  paragraph, 
the  Secretary  shall  use  the  diagnosis-related  groups  and  weighting  factors  used 
under  the  medicare  program  under  section  1886(d)(4)  of  the  Social  Security  Act, 
except  to  the  extent  that  the  Secretary  must  establish  diagnosis-related  groups 
in  addition  to  the  groups  under  such  program,  or  adjust  such  weighting  factors, 
to  take  into  account  the  application  of  payment  rates  under  this  section  to  inpa¬ 
tient  hospital  services  furnished  to  individuals  who  are  not  medicare  bene¬ 
ficiaries.  In  carrying  out  this  paragraph,  the  Secretary  shall  establish  separate 
diagnosis-related  groups  and  weighting  factors  applicable  to  services  furnished 

to  children.  ...  , 

(d)  Adjustments  to  Standardized  Amounts— The  adjustments  under  this  sub¬ 
section  are  as  follows: 

(1)  Wage  adjustment. — Adjusting  for  variations  among  hospitals  by  area  in 
the  average  hospital  wage  level,  using  the  area  wage  level  applied  for  hospitals 
under  the  medicare  program  under  section  1886(d)(3)(E)  of  the  Social  Security 
Act 

(2)  Non-wage  adjustment. — Adjusting  for  variations  among  hospitals  by 
area  in  input  prices  other  than  wages  and  wage-related  costs. 

(3)  Addition  of  indirect  medical  education.— Adding  an  amount  for  the 
indirect  medical  education  costs  of  the  hospital,  in  accordance  with  subtitle  B 


(4)  Addition  of  capital. — Adding  an  amount  for  capital  and  capital-related 
costs,  determined  in  the  same  manner  as  payment  for  such  costs  is  provided 
under  section  1886(g)  of  the  Social  Security  Act. 

(5)  Addition  of  dsh. — Adding  an  amount  in  the  case  of  hospitals  serving  a 
disproportionate  share  of  low-income  individuals,  determined  in  the  same  man- 
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ner  as  payment  adjustments  are  made  on  behalf  of  such  hospitals  under  section 
1886(d)(5)(F)  of  such  Act  (as  amended  by  this  Act). 

(e)  Other  Adjustments. — 

(1)  Needs  of  certain  facilities. — The  Secretary  may  adjust  the  maximum 
payment  rates  otherwise  determined  under  this  section  for  hospitals  in  such 
manner  and  to  such  extent  as  the  Secretary  considers  appropriate  to  take  into 
account  the  needs  of — 

(A)  regional  and  national  referral  centers  described  in  section 
1886(d)(5)(C)  of  the  Social  Security  Act; 

(B)  sole  community  hospitals  described  in  section  1886(d)(5)(D)  of  such 
Act;  and 

(C)  essential  access  hospitals  designated  by  the  Secretary  under  section 
1820(i)(l)  of  such  Act. 

(2)  Rules  for  transferred  patients.— The  Secretary  shall  provide  for  rules 
for  applying  the  maximum  payment  rates  under  this  section  in  the  case  of  a 
hospital  for  inpatient  hospital  services  provided  to  patients  transferred  to  (or 
from)  the  hospital,  in  accordance  with  the  rules  used  with  respect  to  such  trans¬ 
fers  under  the  medicare  program. 


SEC.  6312.  BASIS  FOR  MAXIMUM  PAYMENT  RATES  FOR  CLASS  OF  PHYSICIANS’  SERVICES  AND 
OTHER  PROFESSIONAL  MEDICAL  SERVICES. 

(a)  Use  of  Relative  Value  Fee  Schedule.— 

(1)  In  general.— Subject  to  subsection  (b),  the  maximum  payment  rates  es- 
tablished  under  this  subtitle  for  a  service  within  the  class  of  services  consisting 
of  physicians  services  and  other  professional  medical  services  during  a  year 
shall  be  equal  to  the  product  of — 

(A)  the  relative  value  for  the  service  applied  under  section  1848(b)  of  the 
Social  Security  Act; 

(B)  an  applicable  conversion  factor  (determined  by  the  Secretary  in  an 
amount  consistent  with  the  requirements  of  section  6302(b));  and 

aPPli.cable  geographic  adjustment  factors  applied  under  section 
1848(b)  of  the  Social  Security  Act. 

(b)  New  Procedure  Codes  and  Relative  Value  Units.— In  applying  subsection 
(a)  in  the  case  of  services  for  which  relative  value  units  have  not  been  established 
under  section  1848  of  the  Social  Security  Act,  the  Secretary  shall  establish  relative 
value  units  in  the  same  manner  as  if  payment  for  such  services  were  made  under 
the  medicare  program. 

(c)  Publication  of  Definitions,  Relative  Value  Units,  and  Payment  Poli¬ 
cies.— The  Secretary  shall  provide  for  publication  of  such  definitions,  relative  value 
units  (established  under  subsection  (b)),  and  payment  policies  as  may  be  necessary 
for  payers  to  apply  the  maximum  payment  rates  established  under  this  section 


SEC.  6313.  BASIS  FOR  OTHER  MAXIMUM  PAYMENT  RATES  FOR  SERVICES  USING  CERTAIN 
MEDICARE  PAYMENT  METHODOLOGIES. 

The  m^mum  payment  rates  established  under  this  subtitle  for  services  for  anv 
°f  !o  lowing  clj»sses  of  services  shall  be  determined  using  the  applicable  payment 
methodologies  under  the  medicare  program  as  follows: 

•  th.e  caAse  °£  fac.ilit;y  services  described  in  section  1832(a)(2)(F)  of  the  So¬ 
cial  Security  Act  furnished  in  connection  with  a  surgical  procedure  specified 
pursuant  to  section  1833(i)(l)(A)  of  such  Act  and  furnished  to  an  individual  in 
an  ambulatory  surgical  center  described  in  such  section,  the  methodology  de¬ 
scribed  in  section  1833(i)(2)  of  such  Act.  uuoiogy  ae 

(2>For  services  provided  by  Federally  qualified  health  centers,  the  methodol¬ 
ogy  shall  be  the  cost-based  methodology  used  in  determining  payment  amounts 
under  the  medicare  programs,  as  amended  by  section  7022,  and  the  maximum 
rates  shall  be  the  amounts  determined  under  such  programs 

6002(a)(2)(C)-  C  ^  °f  diagnostic  testin^  services  described  in  section 

(A)  in  the  case  of  clinical  laboratory  services,  the  methodology  described 
m  sections  l833(a)(2XD)  and  1833(h)  of  such  Act  (including  the  Squirement 
of  direct  billing  for  such  services),  and 

in  the  case  of  other  diagnostic  services,  the  applicable  methodology 
under  part  B  of  title  XVIII  of  the  Social  Secuntv  Act. 

1  RTUfl?!  nf  nf  StUfqan  *2  °f  durable  medical  eouipment  (described  in  section 
1834(a)(lfof  such  Act  Smmty  Act)’  the  methodology  described  in  section 

(5)  In  the  case  of  prosthetic  devices  and  orthotics  and  prosthetics,  the  meth¬ 
odology  described  in  section  1834(h)(1)(A)  of  the  Social  Security  Act. 
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(6)  In  the  case  of  psychologists  and  clinical  social  workers,  the  methodologies 
described  in  section  1833(a)(l)(L)  and  1833(a)(1)(F)  of  the  Social  Security  Act, 
respectively. 

(7)  For  prescription  drugs,  the  methodology  used  to  determine  payment  limits 
under  section  1834(d)(4)  of  the  Social  Security  Act,  as  inserted  by  section 
3102(a),  except  that — 

(A)  any  reference  in  such  section  to  “1998”  or  “1999”  shall  be  deemed  to 
be  a  reference  to  “1996”  or  “1997”, 

(B)  any  reference  in  such  section  to  “4  12-month  periods  ending  with 
June  1997”  shall  be  deemed  a  reference  to  “2  12-month  periods  ending  with 
June  1995”,  and 

(C)  any  reference  in  such  section  to  the  uniform  percentage  increase  de¬ 
termined  under  section  8206(a)  shall  be  deemed  a  reference  to  national  rate 
of  increase  for  the  class  of  prescription  drugs  established  under 
6003(aX2)(B). 

(8)  For  renal  dialysis  services,  home  dialysis  supplies  and  equipment  (as  de¬ 
fined  in  section  1881(b)(8)  of  the  Social  Security  Act),  and  self-care  home  dialy¬ 
sis  support  services  (as  defined  in  section  1881(b)(9)  of  such  Act),  the  methodol¬ 
ogy  described  in  section  1881(b)  of  such  Act. 

(9)  For  any  other  service  within  a  class  of  services  for  which  the  amount  of 
payment  made  under  part  B  of  the  medicare  program  is  determined  on  the 
basis  of  reasonable  or  prevailing  charge,  the  methodology  used  for  payment  for 
such  service  under  such  part. 

SEC.  6314.  SERVICES  PROVIDED  BY  MANAGED  CARE  ORGANIZATIONS. 

(a)  In  General. — The  maximum  payment  rates  established  under  this  subtitle  for 
capitation  payments  made  to  managed  care  organizations  for  the  guaranteed  na¬ 
tional  benefit  package  shall  be  determined  using  the  applicable  payment  methodolo¬ 
gies  established  under  subsection  (b). 

(b)  Payment  Methodology.— 

(1)  In  general. — The  Secretary  shall  establish  a  system  of  determining  pay¬ 
ments  to  managed  care  organizations  contracting  to  provide  the  guaranteed  na¬ 
tional  benefit  package  on  a  capitated  or  risk  basis. 

(2)  Use  of  medicare  methodology. — Such  methodology  shall  be  based  on 
the  methodology  used  under  section  1876  of  the  Social  Security  Act,  and  the 
payment  rates  shall  reflect  the  guaranteed  national  benefit  package  and  a  rep¬ 
resentative  population  of  individuals  in  the  private  sector. 

(c)  Payment  Rates. — The  maximum  payment  rates  under  this  section  shall  be 
equal  to  95  percent  of  the  actuarially  comparable  cost  of  providing  services  to  indi¬ 
viduals  not  enrolled  with  managed  care  organizations,  consistent  with  maximum 
payment  rates  established  under  this  part. 

SEC.  6315.  OTHER  SERVICES. 

In  the  case  of  services  within  a  class  of  services  for  which  a  methodology  for  estab¬ 
lishing  maximum  payment  rates  is  not  otherwise  provided  pursuant  to  the  preced¬ 
ing  provisions  of  this  subtitle,  by  January  1,  1997,  the  Secretary  shall  establish  an 
appropriate  methodology  for  establishing  such  rates,  taking  into  account  the  pay¬ 
ment  methodology  or  methodologies  in  use  under  the  medicare  program  or  other 
health  benefit  plans,  including  prospective  payment  methodologies  developed  and 
implemented  under  section  8002(a). 


Subtitle  E— Administrative  and  Judicial  Review 

SEC.  6401.  LIMITATION  ON  ADMINISTRATIVE  AND  JUDICIAL  REVIEW. 

There  shall  be  no  administrative  or  judicial  review  of  any  of  the  following  deter¬ 
minations: 

(1)  the  maximum  payment  rates  established  under  subtitle  D,  including— 

(A)  relative  values  and  relative  value  units  and  conversion  factors; 

(B)  the  establishment  of  diagnosis-related  groups,  of  the  methodology  for 
the  classification  of  discharges  within  such  groups,  and  of  the  appropriate 
weighting  factors  thereof; 

(2)  the  national  private  per  capita  estimate  and  the  State  private  per  capita 

estimate  for  each  State;  and  . 

(3)  allocation  of  the  national  private  per  capita  estimate  or  a  State  private 
per  capita  estimate  to  a  class  of  health  services. 
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Subtitle  F — National  Health  Cost  Commission 


SEC.  6501.  NATIONAL  HEALTH  COST  COMMISSION. 

(a)  Establishment.— By  not  later  than  January  1,  1997*  the  President  shall  es¬ 
tablish  a  National  Health  Cost  Commission  (in  this  subtitle  referred  to  as  the  “Com¬ 
mission”). 

(b)  Composition. — The  Commission  shall  consist  of  9  members,  appointed  by  the 
President,  who  shall  serve  at  the  pleasure  of  the  President.  The  President  shall  ap¬ 
point  members  based  on  their  expertise  and  national  recognition  in  the  fields  of 
health  economics,  provider  reimbursement,  health  insurance,  health  benefits  design, 
and  related  fields.  In  appointing  members  to  the  Commission,  the  President  shall 
seek  recommendations  from  the  Speaker  and  majority  and  minority  leaders  of  the 
House  of  Representatives  and  the  majority  and  minority  leaders  of  the  Senate 

(c)  Duties.— 

( 1)  Analyses  of  data. — The  Commission  shall  conduct  analyses  of  the  health 
care  cost  and  revenue  data  reported  to  the  Secretary  under  section  6004. 

(2)  Annual  reports. — Not  later  than  April  1  of  each  year,  beginning  in  1998, 
the  Commission  shall  submit  a  report  to  Congress  on  health  care  costs  in  the 
United  States.  The  report  shall  include  an  analysis  relating  to  each  of  the  fol¬ 
lowing: 

(A)  The  rate  of  growth  in  health  care  costs,  by  type  of  provider,  by  type 
of  payer,  and  by  State. 

(B)  The  success  or  failure  of  the  private  sector  in  maintaining  health  care 
expenditures  within  the  national  health  expenditure  estimates  established 
under  subtitle  A  on  a  State-by- State  basis. 

(C)  The  impact  of  universal  coverage  on  health  care  costs  and  on  payment 
for  services  by  private  payers. 

(D)  The  future  rate  of  growth  in  health  care  costs,  based  on  projections 
ol  historical  trends,  using  the  same  economic  assumptions  used  by  the  Con¬ 
gressional  Budget  Office. 

(d)  Special  Report  in  2000.— 

(1)  In  general.— In  the  report  submitted  under  subsection  (c)(2)  in  2000,  the 
Commission  shall  include  a  specific  finding  regarding  whether  a  system  of’ cost 
containment  should  be  imposed  on  health  care  services  provided  under  private 
health  benefit  plans.  The  finding  shall  be  based  on  the  most  recent  data  avail¬ 
able  at  the  time  of  the  report’s  preparation. 

(2)  Recommendations. — 

(A)  In  general.— Such  report  may  recommend  that  the  system  of  private 
sector  cost  containment  provided  under  subtitle  C  be  allowed  to  go  into  ef¬ 
fect,  or  may  recommend  an  alternative  system. 

(B)  Legislative  proposal. — Any  recommendations  which  require  legisla- 

tion  to  implement  shall  include  a  detailed  legislative  proposal  providing  for 
their  implementation.  6 

(C)  NO  CHANGES  IN  GUARANTEED  NATIONAL  BENEFIT  PACKAGE. — Such  rec- 
ommendations  shall  not  include  any  change  in  the  guaranteed  national  ben¬ 
efit  package. 

(e)  Administration.— The  President  shall  assure  such  compensation,  wstaff  and 
support  services  for  the  Commission  as  may  be  necessary  for  the  Commission  to 
carry  out  its  duties. 

SEC.  6502.  EXPEDITED  CONSIDERATION  OF  RECOMMENDATIONS  AND  ALTERNATIVES. 

(a)  Introduction  and  Referral.— 

( 1)  In  general.— If— 

posal  ^nd^011  SCCtion  6501(d)  contains  a  detailed  legislative  pro- 

(B)  such  report  is  accompanied  by  a  statement  (provided  by  the  Director 
of  the  Congressional  Budget  Office  under  subsection  (f))  that  the  system 
thisAct  m  Pr°P0Sa^  meets  the  cost-containment  objectives  set  forth  in 

le!dw  (orihe  1®ader’s  designee)  in  each  House  shall  introduce  (by 
request  and  not  later  than  7  days  after  the  date  of  receipt  by  Congress  of  the 
report)  the  legislative  proposal  as  a  bill.  Such  a  bill  is  referred  to  in  this  section 
as  a  “Commission  implementing  bill”. 

(2)  Referral -Commission  implementing  bills  shall  be  referred  on  the  date 
of  introduction  to  the  appropriate  committee  (or  committees)  in  accordance  with 
rules  of  the  respective  Houses.  Such  a  committee  is  referred  to  in  this  section 
as  an  appropriate  committee  . 
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(b)  Committee  Consideration. — 

(1)  In  general. — Each  appropriate  committee  of  either  House  to  which  a 
Commission  implementing  bill  has  been  referred — 

(A)  shall  report  the  bill  with  or  without  recommendation,  and 

(B)  may  report  as  an  original  bill  an  alternative  implementing  bill  de¬ 
scribed  in  paragraph  (2). 

(2)  Alternative  implementing  bill.— For  purposes  of  this  section,  the  term 
“alternative  implementing  bill”  means  an  original  bill,  reported  by  an  appro¬ 
priate  committee  of  a  House — 

(A)  that  implements  an  alternative  system  of  health  care  cost  contain¬ 
ment, 

(B)  that  does  not  include  any  change  in  the  guaranteed  national  benefit 
package, 

(C)  for  which  the  committee  report  for  the  bill  is  accompanied  by  a  state¬ 
ment  (provided  by  the  Director  of  the  Congressional  Budget  Office  under 
subsection  (f))  that  the  system  provided  in  the  bill  meets  the  cost-contain¬ 
ment  objectives  set  forth  in  this  Act,  and 

(D)  for  which  the  report  is  filed  before  the  date  the  Commission  imple¬ 
menting  bill  is  placed  on  the  appropriate  calendar  of  that  House  under 
paragraph  (4XA). 

(3)  Discharge  deadline. — If  an  appropriate  committee  does  not  report  the 
Commission  implementing  bill  by  the  end  of  the  45-day  period  beginning  on  the 
date  the  bill  was  referred  to  the  committee,  the  committee  shall  be  automati¬ 
cally  discharged  from  further  consideration  of  the  bill  as  of  the  end  of  such  pe¬ 
riod. 

(4)  Calendaring. — 

(A)  Commission  BILL. — Upon  the  reporting  or  discharge  of  all  committees 
to  which  the  Commission  implementing  bill  is  referred  in  each  House,  the 
bill  and  any  alternative  implementing  bill  in  that  House  shall  be  placed  on 
the  appropriate  calendar. 

(B)  Alternative  bills. — Alternative  implementing  bills,  reported  by  an 
appropriate  committee,  shall  not  be  referred  to  any  committee  and  shall  be 
placed  on  the  appropriate  calendar  in  accordance  with  subparagraph  (A). 

(c)  Floor  Consideration. — 

(1)  Consideration  of  commission  implementing  bill— A  motion  in  the 
House  of  Representatives  or  Senate  to  proceed  to  the  consideration  of  a  Com¬ 
mission  implementing  bill  shall  be  highly  privileged  or  privileged,  respectively, 
and  not  debatable. 

(2)  Consideration  of  alternative  implementing  bills. — 

(A)  In  general. — Subject  to  subparagraph  (B),  upon  rejection  of  a  Com¬ 
mission  implementing  bill  on  final  passage,  a  motion  in  the  House  of  Rep¬ 
resentatives  or  Senate  to  proceed  to  the  consideration  of  an  alternative  im¬ 
plementing  bill  shall  be  highly  privileged  or  privileged,  respectively,  and 
not  debatable. 

(B)  Exception. — Subparagraph  (A)  shall  not  apply  after  passage  of  an  al¬ 
ternative  implementing  bill  in  that  House. 

(3)  General  procedures  applicable  — 

(A)  Implementing  bill  defined. — In  this  section,  the  term  “implement¬ 
ing  bill”  means,  with  respect  to  a  House,  the  Commission  implementing  bill 
and  any  alternative  implementing  bill  reported  by  an  appropriate  commit¬ 
tee  of  that  House. 

(B)  Motions  TO  proceed  to  consideration. — An  amendment  to  the  mo¬ 
tion  to  proceed  to  the  consideration  of  an  implementing  bill  shall  not  be  in 
order,  nor  shall  it  be  in  order  to  move  to  reconsider  the  vote  by  which  the 
motion  is  agreed  to  or  disagreed  to.  All  points  of  order  against  consideration 
of  an  implementing  bill  are  hereby  waived.  Such  a  motion  to  proceed  shall 
not  be  subject  to  a  motion  to  postpone. 

(C)  No  AMENDMENTS. — No  amendment  to  an  implementing  bill  is  in 
order. 

(D)  Debate. — 

(i)  House  OF  representatives. — Debate  in  the  House  of  Representa¬ 
tives  on  the  Commission  implementing  bill  and  on  all  alternative  im¬ 
plementing  bills  shall  be  limited  to  a  total  of  not  more  than  20  hours 
to  be  divided  equally  between  those  favoring  and  those  opposing  each 
bill  involved.  A  motion  further  to  limit  debate  shall  not  be  debatable. 

(ii)  Senate. — Debate  in  the  Senate  on  the  Commission  implementing 
bill,  on  all  alternative  implementing  bills,  and  on  all  debatable  motions 
and  appeals  in  connection  therewith  shall  be  limited  to  a  total  of  not 
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more  than  20  hours  to  be  equally  divided  between  and  controlled  by  the 
majority  and  minority  leaders  or  their  designees.  A  motion  further  to 
limit  debate  shall  not  be  debatable. 

(iii)  Senate  appeals. — Debate  in  the  Senate  on  any  debatable  motion 
or  appeal  in  connection  with  an  implementing  bill  shall  be  limited  to 
not  more  than  1  hour,  to  be  equally  divided  between,  and  controlled  by, 
the  mover  and  the  manager  of  the  bill,  except  that  in  the  event  the 
manager  of  the  bill  is  in  Favor  of  any  such  motion  or  appeal,  the  time 
in  opposition  thereto  shall  be  controlled  by  the  minority  leader  or  his 
designee.  Such  leaders,  of  either  of  them,  may,  from  time  under  their 
control  on  the  passage  of  an  implementing  bill,  allot  additional  time  to 
any  Senator  during  the  consideration  of  any  debatable  motion  or  ap¬ 
peal. 

(E)  No  RECOMMITTAL. — It  shall  not  be  in  order  to  move  to  recommit  an 
implementing  bill  or  to  move  to  reconsider  the  vote  by  which  an  implement¬ 
ing  bill  is  agreed  to  or  disagreed  to. 

(F)  Appeals. — All  appeals  from  the  decisions  of  the  Chair  relating  to  the 
application  of  the  Rules  of  the  House  of  Representatives  to  the  procedure 
relating  to  an  implementing  bill  shall  be  decided  without  debate. 

(G)  Final  passage. — A  vote  on  final  passage  of  an  implementing  bill  shall 
be  taken  in  a  House  not  later  than  the  end  of  the  15-day  period  beginning 
on  the  date  on  which  the  motion  to  proceed  to  its  consideration  in  that 
House  has  been  approved. 

(“^Special  rules. — If  the  House  of  Representatives  approves  an  implement¬ 
ing  bill  and  the  Senate  approves  an  implementing  bill  the  text  of  which  is  iden¬ 
tical  to  the  text  of  the  implementing  bill  approved  by  the  House  of  Representa¬ 
tives,  the  Senate  is  deemed  to  have  approved  the  implementing  bill  approved 
by  the  House  of  Representatives,  effective  on  the  later  of— 

(A)  the  date  of  approval  of  an  implementing  bill  in  the  Senate,  or 

(B)  the  date  the  Senate  receives  a  message  from  the  House  of  Representa- 
tives  announcing  that  the  House  has  passed  the  implementing  bill 

(d)  Rules  of  House  of  Representatives  and  Senate.— This  section  is  enacted 
by  the  Congress — 

as  an  exercise  of  the  rulemaking  power  of  the  House  of  Representatives 
and  of  the  Senate,  respectively,  and  as  such  they  are  deemed  a  part  of  the  rules 
of  each  House,  respectively,  but  applicable  only  with  respect  to  the  procedure 
to  be  followed  in  that  House  in  the  case  of  implementing  bills  and  they  super- 
S/o\ 0  •  r1168  only  the  extent  that  they  are  inconsistent  therewith  and 

(2)  with  full  recognition  of  the  constitutional  right  of  either  House  to  change 
the  rules  (so  far  as  relating  to  the  procedure  of  that  House)  at  any  time  in  the 
same  manner  and  to  the  same  extent  as  in  the  case  of  any  other  rule  of  that 
House. 

(e)  Not  Including  Certain  Days. — Days  on  which  a  House  of  Congress  is  not 
m  session  because  of  an  adjournment  of  more  than  3  days  shall  be  excluded  in  the 
that^House11  3ny  numl3er  ^ays  in  a  Peri°d  under  this  section  with  respect  to 

(0  Congressional  Budget  Office  Determinations.— The  Director  of  the  Con- 
tee S shalT ^  ®uc^et  Office,  upon  request  of  the  Commission  or  an  appropriate  commit- 

(1)  review  any  bill  to  be  proposed  by  the  Commission  or  the  committee  to  de¬ 
termine  if  the  system  of  health  care  cost  containment  reflected  in  the  bill  would 
meet  the  cost-containment  objectives  set  forth  in  this  Act  and 

(2)  provide  a  written  statement  of  such  determination. 
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Subtitle  A — Health  Workforce  Priorities 

PART  1— NATIONAL  PLAN  REGARDING  PHYSICIANS  AND 
OTHER  HEALTH  PROFESSIONALS 

SEC.  7001.  NATIONAL  PLAN. 

H(aiUNnGEN«^AIr-7“The™  1 ecr®ta7  sha11  develop  a  plan  to  be  known  as  the  National 
HeathCare  Workforce  Plan  (in  this  subtitle  referred  to  as  the  “Plan”) 

(b)  Purpose.— The  purpose  of  the  Plan  shall  be  to  establish  a  national  goal  for 
the  United  States  of  developing  a  health  care  workforce  whose  composition  reflects 
the  needs  of  the  United  States  for  practitioners  in  the  various  health  professions 
including  the  need  for  practitioners  in  primary  care. 

Provisions  Regarding  Health  Professionals  Other  Than  Physicians  — 
With  respect  to  health  professionals  other  than  physicians,  the  Secretary  shall  in 
carrying  out  subsection  (b)  ensure  that  the  Plan — 

( 1)  establishes  recommendations  for  national  goals  regarding  the  number  and 
variety  of  such  professionals  that  should  be  trained  (including  goals  regarding 
nurse  practitioners  and  other  advanced  practice  nurses);  and 

(2)  provides  recommendations  for  encouraging  the  training  of  such  profes¬ 
sionals  in  accordance  with  the  goals.  R 

(d)  Provisions  Regarding  Physicians. — 

joMTmSs'uSfclSrt^SSi^  eaCh  °f  th‘  aCademiC  yearS  1998  throu6h 

(A)  The  Plan  provides  a  projection  of  the  number  of  physicians  that  will 
Practicing  in  the  United  States  in  each  of  the  medical  specialties. 

(,  )  1f1.e  P  .j  specifies,  for  each  medical  specialty,  the  number  of  individ- 

tionSn70n  Tnd  7019ft  autfmed  for  academic  year  (pursuant  to  sec- 
gTams7011  d  7012  10  6nter  aPProved  medical  residency  training  pro- 

auUiorized^pureuaE^'to^subpara^aph'fBHbr  ^medfcaTspeciaUy^or  an^aca- 

am0"g  aPPr°Ved  mediCa‘  reSidenCy  traini"g 

nSeanan  S,peClfles  that’  °f  f11  residents  who  enter  an  initial  residency 
period  in  an  academic  year,  not  less  than  55  percent  of  the  residency  dosi- 

Dr°onvSedafpSd  pu,rsuantt  t0  subparagraph  (B)  for  the  year  will  be  in  ap- 
P  °  ed  ™edlca,J  residency  training  programs  in  primary  care.  The  Secretary 
may  modify  the  proportion  of  residents  entering  primary  care  under  this 

ortofX^L0  P-ovlde  f°r  an  appropriate  transition  fcMthe  national  goal 
to  reflect  changing  needs  for  physicians  in  the  various  medical  special- 

GARF  S  W?fhLriiONS!DtERATI^  CER,TAIN  SPECIALTIES  OTHER  THAN  PRIMARY 
CARE.— With  respect  to  medical  speciahties  that  are  not  in  primary  care  the 

to ff  fcf.  al]  f  devel°Pmg  the  Plan  identify  any  such  specialty^  for  which 
re,ls  a  need  to  increase  the  number  of  physicians  being  trained  and  shall 
provide  speaal  consideration  under  the  Plan  for  the  specialties  so  identified 
(3)  Methodology  for  program-by-program  implementation  of  plan  —In 
developmg  the  Plan,  the  Secretary  shall  develop  a  methodology  for  ann^ly  al 
iff  iif  °ng  th£  approved  medical  residency  training  programs  in  a  medical 
nPVR?  fy  If  uumbcr  of  residency  positions  authorized  pursuant  to  paragraoh 
(1)(B)  for  the  specialty  for  the  academic  year  involved.  The  Secretary  shah  m 
dude  among  the  factors  upon  which  the  Methodology  is  based folfo^ng 

(A)  The  geographic  distribution  of  physicians. 
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(B)  The  quality  of  residency  training  programs. 

(C)  The  training  of  physicians  in  sites  other  than  hospitals. 

(D)  The  need  to  encourage  the  training  of  minority  physicians. 

(E)  The  need  for  appropriate  opportunities  for  training  in  osteopathic  spe¬ 
cialties. 

(4)  Evaluation  of  progress. — The  Secretary  shall  periodically  determine  the 
extent  to  which  the  authorities  provided  pursuant  to  sections  7011  and  7012 
have  been  effective  in  assuring  progress  toward  achieving  the  goals  established 
in  the  Plan  with  respect  to  physicians,  and  shall  consider  whether  there  is  a 
need  to  further  such  progress  through  the  method  of  requiring  hospitals  that 
operate  approved  medical  residency  training  programs  to  enter  into  an  agree¬ 
ment  with  the  Secretary  under  which  compliance  with  the  Plan  as  applied  to 
the  hospitals  regarding  residency  positions  is  a  condition  for  the  receipt  under 
the  programs  with  which  such  sections  are  concerned  of  any  payments  for  the 
costs  of  graduate  medical  education.  The  Secretary  may  employ  the  method  to 
the  extent  determined  by  the  Secretary  to  be  appropriate. 

(e)  Periodic  Review  and  Revision  of  Plan. — The  Secretary  shall  periodically  re¬ 
view  the  Plan,  and  shall  revise  the  Plan  to  the  extent  determined  by  the  Secretary 
to  be  appropriate  (including  provisions  developed  pursuant  to  subsection  (d)  with  re¬ 
spect  to  primary  care  and  with  respect  to  methodologies  for  allocations  of  residency 
positions). 

(f)  Consideration  of  Projected  Numbers  of  Professionals. — In  developing 
and  revising  the  Plan,  the  Secretary  shall  take  into  account  projections  of  the  health 
care  needs  of  the  United  States. 

(g)  Consultations. — In  developing  and  revising  the  Plan,  the  Secretary  shall  con¬ 
sult  with  consumers,  experts  in  health  workforce  needs,  teaching  physicians,  the  Ac¬ 
creditation  Council  for  Graduate  Medical  Education,  the  American  Osteopathic  As¬ 
sociation,  physicians  in  private  practice,  nurses,  representatives  of  health  insurers 
(including  health  maintenance  organizations  and  other  managed  care  plans),  other 
organizations  representing  physicians,  and  other  organizations  involved  in  the  ac¬ 
creditation  of  residency  training  programs. 

(h)  Report  to  Congress. — Not  later  than  December  31,  1995,  the  Secretary  shall 
submit  to  the  Committee  on  Ways  and  Means  and  the  Committee  on  Energy  and 
Commerce  of  the  House  of  Representatives,  and  to  the  Committee  on  Finance  of  the 
Senate,  a  final  report  describing  the  contents  of  the  Plan.  The  report  shall  include 
an  analysis  of  the  impact  on  teaching  hospitals  and  other  training  programs  of  lim¬ 
iting  support  for  training,  consistent  with  the  Plan.  The  Secretary  may  submit  in¬ 
terim  reports  regarding  any  component  of  the  Plan  (regardless  of  whether  the  Sec¬ 
retary  has  prepared  other  components). 

(i)  Definitions. — In  this  title: 

(1)  The  term  “academic  year”  means  the  1-year  period  beginning  on  July  1. 
The  1-year  period  beginning  July  1,  1995,  is  academic  year  1995. 

(2)  The  terms  “approved  medical  residency  training  program”  and  “resident” 
have  the  meaning  given  such  terms  in  section  1886(h)  of  the  Social  Security 
^ct 

(3)  The  term  “primary  care”  means  the  specialties  of  family  medicine,  general 
internal  medicine,  general  pediatrics,  geriatrics,  preventive  medicine,  obstetrics 
and  gynecology,  and  osteopathic  general  practice. 

(4)  The  term  “residency  position”  means  a  position  as  a  resident  in  an  ap¬ 
proved  medical  residency  training  program. 

SEC.  7002.  ALLOCATION  OF  RESIDENCY  POSITIONS  AMONG  APPROVED  MEDICAL  RESIDENCY 

TRAINING  PROGRAMS. 

(a)  Annual  Allocations. — For  academic  year  1998  and  each  subsequent  aca¬ 
demic  year,  the  Secretary  shall  for  each  medical  specialty  make  allocations  among 
approved  medical  residency  training  programs  of  the  number  of  residency  positions 
authorized  for  the  specialty  for  the  year  pursuant  to  the  Plan  under  section  7001. 
Such  allocations  apply  for  purposes  of  section  7011  and  the  amendments  made  by 
section  7012.  The  Secretary  shall  notify  an  approved  medical  residency  training  pro¬ 
gram  of  the  allocation  to  be  made  for  the  program  under  this  section  for  an  aca¬ 
demic  year  not  later  than  180  days  prior  to  the  beginning  of  the  year. 

(b)  Methodology. — In  making  allocations  under  subsection  (a),  the  Secretary 
shall  use  the  methodology  developed  under  subsection  (d)(3)  of  section  7001  (with 
such  modifications  in  the  methodology  as  the  Secretary  may  make  under  subsection 
(e)  of  such  section). 
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PART  2— PAYMENTS  TO  ACADEMIC  HEALTH  CENTERS 


SEC.  7011.  PAYMENTS  UNDER  HEALTH  CARE  WORKFORCE  ACCOUNT  REFLECTING  PRIVATE- 
SECTOR  SHARE  OF  GRADUATE  MEDICAL  EDUCATION;  IMPLEMENTATION  OF  NA- 
TIONAL  PLAN. 

(a)  In  General.— From  amounts  in  the  Health  Care  Workforce  Account  (estab¬ 
lished  under  section  9512  of  the  Internal  Revenue  Code  of  1986),  the  Secretary  shall 
each  calendar  year  make  the  following  payments  to  hospitals  with  approved  medical 
residency  training  programs: 

(1)  Payments,  made  on  a  periodic  basis,  whose  sum  is  equal  to  the  amount 
determined  under  subsection  (c)  for  the  hospital  involved  for  the  year  (which 
amount  relates  to  the  direct  costs  for  graduate  medical  education  attributable 
to  certain  individuals). 

(2)  Payments,  made  on  a  periodic  basis,  whose  sum  is  equal  to  the  total  of 
the  respective  per  discharge  amounts  determined  under  subsection  (d)  for  pa¬ 
tient  discharges  occurring  in  the  year  from  the  hospital  involved  (which 
amounts  relate  to  the  per  discharge  indirect  costs  of  the  hospital  for  graduate 
medical  education  attributable  to  certain  individuals). 

Payments  under  paragraph  (1)  are  effective  for  portions  of  cost  reporting  periods  oc- 
curring  on  or  after  January  1,  1996.  Payments  under  paragraph  (2)  are  effective  for 
patient  discharges  occurring  on  or  after  such  date. 

(b)  Relationship  of  Payments  to  Allocation  of  Residency  Positions  —On 
and  after  July  1,  1998,  the  Secretary,  in  making  determinations  under  subsections 
1  wltoi  f°£  n  6  paymen,ts  re<ftVr<;d  in  paragraphs  (1)  and  (2)  of  subsection  (a)  for 
secfton  ?on9ShWChOUnt  ,rejldents  wao  are_, in  a  residency  position  that,  under 
^fV002;  ^  ?  bffn  all°cated  to  an  approved  medical  residency  training  program 
of  the  hospital.  In  the  case  of  payments  under  paragraph  (1)  of  subsection  (a)  the 
aftpr^nrh  ^entenceis  effective  for  portions  of  cost  reporting  periods  occurring  on  or 
after  such  date;  and  in  the  case  of  payments  under  paragraph  (2)  of  such  subsection 

fentence  1S  effective  for  patient  discharges  occurring  on  or  after  such  date 

(c)  Amount  of  Payments;  Direct  Costs  — 

(1)  In  general.— For  purposes  of  paragraph  (1)  of  subsection  (a),  the  amount 
de^ed  under  this  subsection  for  a  hospital  for  a  calendar  year  is  the  prod- 

(A)  the  aggregate  nonmedicare  resident  amount  for  the  hospital  as  de¬ 
fined  in  paragraph  (2);  and 

<B)  the  direct-cost  Account  payout  percentage,  as  defined  in  paragraph 

Aggregate  nonmedicare  resident  amount.— For  purposes  of  this  sub¬ 
title,  the  term  aggregate  nonmedicare  resident  amount”,  with  respect  to  the 
hospital  involved,  means  an  amount  equal  to  the  product  of- 

(A)  the  number  of  full-time  equivalent  residents  of  the  hospital  (as  deter¬ 
mined  under  section  1886(h)(4)  of  the  Social  Security  Act)  for  the  cost  re¬ 
porting  period  involved;  and 

(B)  an  amount  equal  to  the  product  of— 

(i)  the  approved  FTE  resident  amount  for  the  hospital  (as  determined 
volved  S|nd°n  1886(h)(2)  of  such  Act)  for  the  cost  reporting  period  in- 

(ii)  a  percentage  equal  to  1  minus  the  sum  of— 

cad  °f0the  hospital  (determined  under 
section  1886(h)(3)(C)  of  the  Social  Security  Act)  for  the  cost  reDort- 
involved,  except  that  the  determination  of  the  medicare 
‘  "  fI?ad  f°r  Purposes  of  this  subclause  shall  include  (in  addi- 
tion  to  the  patients  included  under  such  section)  patients  enrolled 
mmf  ,P/0grar?.  under  part  A  of  title  XXIII  of  such  Act;  and 
(11)  the  medicaid  patient  load  of  the  hospital,  which  term  shall 
in  the  case  of  the  hospital  involved,  be  defined  by  the  Secretaiw 
with  respect  to  the  program  under  title  XIX  of  theSocial  Security 
Act  in  a  manner  equivalent  to  the  manner  in  which  the  term  “medy 

^  *»  *he 

thfteDr-dT;x^^^^ 

ye“  i^d’  »  P^rcentaSCafSX  rftii  o*-  reSpeC‘  11,6  Cale"dar 
V the  amount  available  in  the  Health  Care  Workforce  Account  for  such 
year  (as  estimated  by  the  Secretary);  to  Ior  sucn 

(B)  an  amount  equal  to  the  sum  of  clauses  (i)  and  (ii),  as  follows: 
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(i)  The  total  amount  of  payments  under  subsection  (a)(1)  that  would 
be  made  to  hospitals  for  such  year  if  each  hospital  received,  pursuant 
to  paragraph  (1),  100  percent  of  the  aggregate  nonmedicare  resident 
amount  determined  for  the  hospital. 

(ii)  The  total  of  the  amounts  determined  under  subsection  (d)(2)(A) 
of  section  7013  for  the  calendar  year  for  hospitals  eligible  for  payments 
under  such  section. 

(d)  Amount  of  Payments;  Indirect  Costs.— 

(1)  In  general. — For  purposes  of  paragraph  (2)  of  subsection  (a),  the  per  dis¬ 
charge  payment  determined  under  this  subsection  for  a  hospital  for  a  discharge 
is  the  product  of — 

(A)  an  amount  equal  to  the  maximum  payment  rate  applicable  to  the  dis¬ 
charge  under  section  6311  multiplied  by  the  percentage  applicable  to  the 
hospital  under  section  1886(d)(5)(B)(ii)  of  the  Social  Security  Act;  and 

(B)  the  indirect-cost  Account  payout  percentage,  as  defined  in  paragraph 


(2). 

(2)  Indirect-cost  ACCOUNT  PAYOUT  percentage. — For  purposes  of  this  sub¬ 
title,  the  term  “indirect-cost  Account  payout  percentage”,  with  respect  the  cal¬ 
endar  year  involved,  means  a  percentage  equal  to  the  ratio  of — 

(A)  the  amount  available  in  the  Health  Care  Workforce  Account  for  such 
year  remaining  after  payments  under  subsection  (a)(1)  have  been  made  for 
the  year  (as  such  amount  is  estimated  by  the  Secretary);  to 

(B)  an  amount  equal  to  the  total  of  the  respective  amounts  determined 
under  paragraph  (1)(A)  for  all  discharges  for  such  year,  other  than  dis¬ 
charges  of  patients  who  are  entitled  to  benefits  under  part  A  of  title  XVIII 
of  the  Social  Security  Act,  are  enrolled  in  the  health  insurance  program 
under  part  A  of  title  XXIII  of  such  Act,  or  are  eligible  for  medical  assistance 
under  title  XIX  of  such  Act. 

(e)  Offset  Regarding  Shortfall  in  Account  Payments;  Increase  in  Maximum 
Payment  Rates  Under  Title  VI. — 

( 1)  Shortfall  in  direct-cost  payments. — 

(A)  In  general. — For  any  calendar  year  for  which  the  direct-cost  Account 
payout  percentage  is  less  than  100  percent,  the  Secretary  shall  increase,  by 
the  amount  determined  under  subparagraph  (B),  the  maximum  payment 
rate  otherwise  applicable  to  a  discharge  from  a  hospital  under  subtitle  D 
of  title  VI  for  inpatient  services  furnished  by  the  hospital.  The  amount  so 
determined  shall  be  applied  uniformly  to  each  discharge  from  the  hospital. 
This  subsection  is  subject  to  paragraph  (3). 

(B)  Amount  of  increase. — For  purposes  of  subparagraph  (A),  the 
amount  of  the  increase  per  discharge  for  a  calendar  year  for  a  hospital  is 
the  product  of — 

(i)  a  percentage  equal  to  1  minus  the  direct-cost  Account  payout  per¬ 
centage;  and 

(ii)  the  applicable  per  discharge  resident  amount  for  the  hospital,  as 
defined  in  subparagraph  (C). 

(C)  Applicable  per  discharge  resident  amount.— For  purposes  of  this 
subtitle,  the  term  “applicable  per  discharge  resident  amount”,  with  respect 
to  the  hospital  involved  and  the  calendar  year  involved,  means  an  amount 
equal  to  the  quotient  of— 

(i)  the  aggregate  nonmedicare  resident  amount  for  the  hospital,  as 
determined  under  subsection  (c)(  1)(A);  divided  by 

(ii)  the  average  annual  number  of  inpatient  discharges  during  the 
most  recent  3-year  period  (as  determined  by  the  Secretary  on  the  basis 
of  the  most  recent  data  available  to  the  Secretary). 

(2)  Shortfall  in  indirect-cost  payments. — 

(A)  In  GENERAL. — For  any  calendar  year  for  which  the  indirect-cost  Ac¬ 
count  payout  percentage  is  less  than  100  percent,  the  Secretary  shall  in¬ 
crease,  by  the  amount  determined  under  subparagraph  (B),  the  maximum 
payment  rate  per  discharge  otherwise  established  under  section  6311  with 
respect  to  the  discharge.  The  preceding  sentence  is  subject  to  paragraph  (3). 

(B)  AMOUNT  of  INCREASE.— For  purposes  of  subparagraph  (A),  the 
amount  of  the  per  discharge  increase  for  a  hospital  for  a  calendar  year  is 

the  product  of—  ,  .  A  A  .  ,  , 

(i)  a  percentage  equal  to  1  minus  the  indirect-cost  Account  payout 

percentage;  and 

(ii)  an  amount  equal  to  the  maximum  payment  rate  applicable  to  the 
discharge  under  section  6311  multiplied  by  the  percentage  applicable  to 
the  hospital  under  section  1886(d)(5)(B)(ii)  of  the  Social  Security  Act. 
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(3)  Relationship  of  rate  increases  to  allocations  of  residency  posi¬ 
tions. — Effective  for  patient  discharges  occurring  on  or  after  July  1,  1998,  the 
Secretary,  in  making  determinations  under  paragraphs  (1)  and  (2)  of  increases 
in  amounts,  shall  count  only  residents  who  are  in  a  residency  position  that, 
under  section  7002,  has  been  allocated  to  an  approved  medical  residency  train¬ 
ing  program. 

(0  Publication  of  Account  Payout  Percentages  and  Adjustments  in  Maxi¬ 
mum  Payment  Rates. — The  Secretary  shall  include  in  the  publication  of  the  final 
maximum  payment  rates  for  a  calendar  year  under  section  6301(a) — 

(1)  the  direct-cost  Account  payout  percentage; 

(2)  the  indirect-cost  Account  payout  percentage;  and 

(3)  the  hospital-specific  adjustments  in  such  rates  determined  under  para¬ 
graph  (1)  or  (2)  of  subsection  (e). 

(g)  Conditions  for  Receiving  Payments  and  Rate  Increases.— The  require¬ 
ment  to  make  payments  under  subsection  (a)  to  a  hospital,  or  to  increase  maximum 
payment  rates  under  subsection  (e),  applies  only  if  the  hospital  involved  submits  to 
the  Secretary,  in  accordance  with  such  requirements  as  the  Secretary  may  establish, 
information  determined  by  the  Secretary  to  necessary  to  carry  out  this  section. 


SEC.  7012.  PAYMENTS  UNDER  MEDICARE;  IMPLEMENTATION  OF  NATIONAL  PLAN. 

(a)  Payment  for  Direct  Medical  Education.— Section  1886(h)(4)  of  the  Social 
Security  Act  (42  U.S.C.  1395ww(h)(4))  is  amended  by  adding  at  the  end  the  follow¬ 
ing  new  subparagraph: 

“(F)  Requiring  residents  to  meet  approval  under  workforce  pro¬ 
gram. — Such  rules  shall  provide  that,  with  respect  to  residents  who  begin 
an  initial  residency  period  on  or  after  July  1,  1998,  an  individual  shall  be 
counted  only  if  the  individual  is  in  a  residency  position  that,  under  section 
7002  of  the  Health  Security  Act,  has  been  allocated  to  an  approved  medical 
residency  training  program.”. 

(b)  Payment  for  Indirect  Medical  Education. — Section  1886(d)(5)(B)  of  such 
Act  (42  U.S.C.  1395ww(d)(5)(B))  is  amended  by  adding  at  the  end  the  following  new 
clause! 

(v)  On  and  after  July  1,  1998,  the  Secretary,  in  determining  such  adjust¬ 
ment,  may  count  a  resident  in  the  calculation  of  a  hospital’s  ratio  of  full-time 
equivalent  interns  and  residents  to  beds  only  if  the  resident  is  in  a  residency 
position  that,  under  section  7002  of  the  Health  Security  Act,  has  been  allocated 
to  an  approved  medical  residency  training  program.”. 


SEC.  7013.  TRANSITIONAL  PAYMENTS  FOR  HOSPITALS  LOSING  RESIDENCY  POSITIONS. 

(a)  Payments  Regarding  Effects  of  Allocation  of  Residency  Positions.— In 

the  case  of  a  hospital  that  for  academic  year  1998  or  any  subsequent  academic  year 
f  \  SecTetary  an  application  for  the  year  in  accordance  with  subsection 

(c),  the  Secretary  shall  make  payments  for  the  year  to  the  hospital  for  the  purpose 
specified  in  subsection  (b)(2).  The  Secretary  shall  make  the  payments  in  an  amount 
determined  in  accordance  with  subsection  (d),  and  may  administer  the  payments  as 
a  contract,  grant,  or  cooperative  agreement. 

(b)  Hospitals  Losing  Residency  Positions;  Other  Conditions  — 

(1)  Hospitals  losing  residency  positions.— 

(A)  In  general  —The  Secretary  may  make  payments  under  subsection 

3  j  ™I!Sp‘uta  for  an  academlc  year  only  if,  as  a  result  of  allocations 
under  7002,  the  aggregate  number  of  full-time  equivalent  residency  posi¬ 
tions  for  the  hospital  for  the  year  (as  estimated  by  the  Secretary)  is  below 
^Sgregate  number  of  such  positions  for  the  hospital  for  academic  year 

(B)  Aggregate  number  of  residency  positions  lost.— For  purposes  of 
this  section,  the  term  aggregate  number  of  residency  positions  lost”  with 
respect  to  a  hospital  and  an  academic  year,  means  the  difference  between 
for" t h e  fios  pT* if  num^ers  de^ermined  by  the  Secretary  under  paragraph  (1) 

(2)  Purpose  of  payments.— The  purpose  of  payments  under  subsection  (a)  is 

to  assist  an  eligible  hospital  with  the  costs  of  operation.  The  Secretary  mav 
make  such  payments  for  an  academic  year  only  if  the  hospital  involved  agrees 
to  expend  the  payments  for  such  purpose.  ° 

mlLC°TLIAN(uK  YITH  allocation  SYSTEM.— The  Secretary  may  make  pay- 
ents  under  subsection  (a)  to  a  hospital  for  an  academic  year  only  if  the  hos¬ 
pital  agrees  that  the  number  of  residents  in  each  of  the  approved  medical  resi¬ 
dency  training .programs  of  the  hospital  will  be  in  accordance  with  the  alloca¬ 
tions  made  under  section  7002  for  the  programs  for  the  year. 
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(4)  Eligible  hospital. — For  purposes  of  this  section,  the  term  “eligible  hos¬ 
pital”  means  a  hospital  that  submits  to  the  Secretary  an  application  in  accord¬ 
ance  with  subsection  (c). 

(c)  Application  for  Payments. — For  purposes  of  subsection  (a),  an  application  for 
payments  under  such  subsection  is  in  accordance  with  this  subsection  if — 

(1)  the  hospital  submits  the  application  not  later  than  the  date  specified  by 
the  Secretary; 

(2)  the  application  demonstrates  that  the  hospital  meets  the  condition  de¬ 
scribed  in  subsection  (b)(1)(A); 

(3)  the  application  contains  each  agreement  required  in  this  section,  and  such 
assurances  of  compliance  with  the  agreements  as  the  Secretary  may  require; 
and 

(4)  the  application  is  in  such  form,  is  made  in  such  manner,  and  contains  such 
agreements,  assurances,  and  information  as  the  Secretary  determines  to  be  nec¬ 


essary. 

(d)  Amount  of  Payments. — 

(1)  In  GENERAL. — The  amount  of  payments  required  in  subsection  (a)  to  be 
made  to  an  eligible  hospital  for  an  academic  year  is  the  sum  of — 

(A)  the  amount  determined  under  paragraph  (2),  which  amount  shall  be 
paid  from  amounts  available  in  the  Health  Care  Workforce  Account  (estab¬ 
lished  under  section  9512  of  the  Internal  Revenue  Code);  and 

(B)  the  amount  determined  under  paragraph  (3),  which  shall  be  paid  from 
the  Hospital  Insurance  Trust  Fund  and  the  Supplementary  Medical  Insur¬ 
ance  Trust  Fund  under  title  XVIII  of  the  Social  Security  Act,  and  the  Medi¬ 
care  Part  C  Trust  Fund  under  title  XXIII  of  such  Act  (in  the  proportions 
described  in  section  1886(h)(1)  of  such  Act,  taking  into  account  the  propor¬ 
tions  of  direct  medical  education  costs  associated  with  the  provision  of  serv¬ 


ices  under  such  title  XXIII). 

(2)  Amount  relating  to  health  care  workforce  account.— For  purposes 
of  paragraph  (1)(A),  the  amount  determined  under  this  paragraph  for  an  eligible 
hospital  for  an  academic  year  is  an  amount  equal  to  the  product  of— 

(A)  an  amount  equal  to  the  product  of — 

(i)  the  aggregate  lost  position  amount,  as  defined  in  subsection  (e)  for 
the  academic  year;  and 

(ii)  1  minus  the  medicare  patient  load  determined  under  paragraph 
(3)(B);  and 

(B)  the  direct-cost  Account  payout  percentage  under  section  7011(c)(3). 

(3)  Amount  relating  to  medicare  trust  funds.— For  purposes  of  paragraph 
(1)(B),  the  amount  determined  under  this  paragraph  for  an  eligible  hospital  for 
an  academic  year  is  an  amount  equal  to  the  product  of— 

(A)  the  aggregate  lost  position  amount,  as  defined  in  subsection  (e)  for  the 
academic  year;  and 

(B)  the  medicare  patient  load  of  the  hospital  (determined  under  section 
1886(h)(3)(C)  of  the  Social  Security  Act)  for  the  cost  reporting  period  in¬ 
volved,  except  that  the  determination  of  the  medicare  patient  load  for  pur¬ 
poses  of  this  subparagraph  shall  include  (in  addition  to  the  patients  in¬ 
cluded  under  such  section)  patients  enrolled  in  the  program  under  part  A 
of  title  XXIII  of  such  Act. 

(e)  Aggregate  Lost  Position  Amount.— 

(1)  First  academic  year  of  receiving  payments.— For  purposes  of  para¬ 
graphs  (2)  and  (3)  of  subsection  (d),  the  term  “aggregate  lost  position  amount”, 
with  respect  to  the  first  academic  year  for  which  an  eligible  hospital  receives 
payments  under  subsection  (a),  means  an  amount  equal  to  the  product  of— 

(A)  the  aggregate  number  of  residency  positions  lost  (as  defined  in  sub¬ 
section  (b)(  1  MB));  and  „  .,  , 

(B)  an  amount  equal  to  100  percent  of  the  approved  FTE  resident  amount 
for  the  hospital  (determined  under  section  1886(h)(2)  of  the  Social  Security 
Act)  for  the  portions  of  cost  reporting  periods  occurring  during  the  academic 


(2)  Other  academic  years.— For  purposes  of  paragraphs  (2)  and  (3)  of  sub¬ 
section  (d),  the  term  “aggregate  lost  position  amount”,  with  respect  to  the  sec¬ 
ond  or  subsequent  academic  year  for  which  an  eligible  hospital  receives  pay¬ 
ments  under  subsection  (a),  means  an  amount  equal  to  the  sum  of  subpara¬ 
graphs  (A)  through  (D),  as  follows: 

(A)  An  amount  equal  to  the  product  of — 

(i)  the  aggregate  number  of  residency  positions  lost,  less  an  amount 

equal  to  the  sum  of — 
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(I)  the  number  of  lost  positions  for  which  payments  are  being 
made  for  the  academic  year  pursuant  to  subparagraphs  (B) 
through  (D);  and 

(II)  the  total  number  of  lost  positions  for  which,  in  determina¬ 
tions  under  this  subsection  for  the  hospital  for  prior  academic 
years,  the  percentage  applicable  to  the  approved  FTE  resident 
amount  for  the  hospital  was  25- percent;  and 

(ii)  100  percent  of  the  approved  FTE  resident  amount  for  the  hospital 
for  portions  of  cost  reporting  period  occurring  during  the  academic  year 
involved. 


(B)  An  amount  equal  to  the  product  of — 

(i)  the  number  of  lost  positions  for  which,  in  the  determination  under 
this  subsection  for  the  preceding  academic  year,  the  percentage  applica¬ 
ble  to  the  approved  FTE  resident  amount  for  the  hospital  was  100  per¬ 
cent,  subject  to  paragraph  (3)  (relating  to  decreases  in  aggregate  num¬ 
bers);  and 

(ii)  75  percent  of  the  approved  FTE  resident  amount  for  the  hospital 
for  portions  of  cost  reporting  period  occurring  during  the  academic  year 
involved. 

(C)  An  amount  equal  to  the  product  of— 

(i)  the  number  of  lost  positions  for  which,  in  the  determination  under 
this  subsection  for  the  preceding  academic  year,  the  percentage  applica¬ 
ble  to  the  approved  FTE  resident  amount  for  the  hospital  was  75  per¬ 
cent,  subject  to  paragraph  (3);  and 

(ii)  50  percent  of  the  approved  FTE  resident  amount  for  the  hospital 
for  portions  of  cost  reporting  period  occurring  during  the  academic  year 
involved. 

(D)  An  amount  equal  to  the  product  of— 

(i)  the  number  of  lost  positions  for  which,  in  the  determination  under 
this  subsection  for  the  preceding  academic  year,  the  percentage  applica¬ 
ble  to  the  approved  FTE  resident  amount  for  the  hospital  was  50  per¬ 
cent,  subject  to  paragraph  (3);  and 

(ii)  25  percent  of  the  approved  FTE  resident  amount  for  the  hospital 
for  portions  of  cost  reporting  period  occurring  diming  the  academic  year 
involved. 


(3)  Rule  regarding  decrease  in  aggregate  number  of  lost  positions _ 

With  respect  to  payments  under  subsection  (a)  for  an  eligible  hospital  for  an 
academic  year,  if  the  aggregate  number  of  residency  positions  lost  for  the  year 
is  less  than  such  number  for  the  preceding  academic  year  (which  difference  be¬ 
tween  the  2  aggregate  numbers  is  referred  to  in  this  paragraph  as  the  “decrease 
in  the  number  of  lost  positions”),  the  following  applies: 

^  Secretary  shall  identify  the  number  of  lost  positions  for  which 
as  determined  under  paragraph  (2)  without  regard  to  this  paragraph  the 
percentage  applicable  to  the  approved  FTE  resident  amount  for  the  hospital 
is  100  percent,  the  number  of  such  positions  for  which  such  percentage  is 
to  percent,  the  number  of  such  positions  for  which  such  percentage  is  50 
percent,  and  the  number  of  such  positions  for  which  such  percentage  is  25 


(B)  In  the  case  of  the  lost  positions  so  identified,  the  Secretary  shall  apply 
the  decrease  in  the  number  of  lost  positions  as  follows: 

(i)  First,  as  a  reduction  in  the  number  of  positions  for  which  the  per¬ 
centage  applicable  is  100  percent. 

(ii)  Second  (for  any  remaining  portions  of  the  decrease  after  compli- 
ance  with  clause  (i)),  as  a  reduction  in  the  number  of  positions  for 
which  such  percentage  is  75  percent. 

(iii)  Third  (for  any  remaining  portions  of  the  decrease  after  compli- 
ance  with  clause  (u)),  as  a  reduction  in  the  number  of  positions  for 
which  such  percentage  is  50  percent. 

(iv)  Fourth  (for  any  remaining  portions  of  the  decrease  after  compli- 
ance  with  clause  (in)),  as  a  reduction  in  the  number  of  positions  for 
which  such  percentage  is  25  percent. 

(4)  Definition.— For  purposes  of  this  subsection,  the  term  “lost  position” 
with  respect  to  an  academic  year,  means  a  full-time  equivalent  residency  posh 
tion  counted  in  the  determination  under  subsection  (b)  of  the  aggregate  number 
of  residency  positions  lost  for  the  year.  aggregate  numDer 

(0  Rule  Regarding  Certain  Numbers. — In  determinations  under  this  section  a 
negative  number  shall  be  deemed  to  be  a  zero.  on>  a 
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PART  3— OTHER  PROVISIONS  REGARDING  GRADUATE 

MEDICAL  EDUCATION 


SEC.  7021.  DETERMINATION  UNDER  MEDICARE  OF  NUMBER  OF  FULL-TIME  EQUIVALENT 
RESIDENTS. 

(a)  Determination  of  Full-Time-Equivalent  Residents  During  Initial  Resi¬ 
dency  Period. — 

( 1)  Emphasis  ON  primary  care. — Paragraph  (4)(C)(ii)  of  section  1886(h)  of  the 
Social  Security  Act  (42  U.S.C.  1395ww(h))  is  amended  by  striking  “is  1.00,”  and 
inserting  the  following:  “is — 

“(I)  1.1,  in  the  case  of  a  resident  who  is  a  primary  care  resident 
(as  defined  in  paragraph  (5)(H)), 

“(II)  .8,  in  the  case  of  a  resident  not  described  in  subclause  (I),”. 

(2)  Treating  obstetrics  and  gynecology  residents  as  primary  care  resi¬ 
dents. — Paragraph  (5)  of  such  section  is  amended — 

(A)  by  striking  “or”;  and 

(B)  by  striking  the  period  and  inserting  “,  or  obstetrics  and  gynecology.”. 

(b)  Effective  Date.— The  amendments  made  by  subsection  (a)  shall  apply  to  por¬ 
tions  of  c(jst  reporting  periods  beginning  on  or  after  January  1,  1996. 


SEC.  7022.  INCREASE  IN  PAYMENTS  FOR  FEDERALLY  QUALIFIED  HEALTH  CENTERS. 

(a)  In  General. — Section  1833(a)(3)  of  the  Social  Security  Act  (42  U.S.C. 
13951(aX3))  is  amended  by  inserting  after  “1861(vXlXA) ,”  the  following:  “and,  in  the 
case  of  services  described  in  subparagraph  (D)(ii)  of  such  section,  which  include  any 
costs  associated  with  participation  in  an  approved  medical  residency  training  pro¬ 
gram  (as  defined  in  section  1886(hX5XA))  as  determined  based  on  the  portion  of 
time  spent  by  a  resident  or  intern  at  the  center  and  adjusted  by  a  factor  reflecting 
the  relative  indirect  and  direct  costs  of  such  participation,”. 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a)  shall  apply  with 
respect  to  costs  incurred  on  or  after  January  1,  1996. 


SEC.  7023.  MEDICARE  DEMONSTRATION  REGARDING  CONSORTIA  OF  HOSPITALS. 

(a)  In  General. — The  Secretary  shall  establish  and  conduct  not  more  than  10 
demonstration  projects  to  increase  the  number  and  percentage  of  medical  students 
entering  primary  care  practice  relative  to  those  entering  nonprimary  care  practice 
under  which  the  Secretary  shall  make  payments  in  accordance  with  subsection  (c) 
to  participating  health  care  training  consortia. 

(b)  Applications. — Each  consortium  desiring  to  participate  in  a  demonstration 
project  under  this  section  shall  prepare  and  submit  to  the  Secretary  an  application 
at  such  time  and  in  such  manner  as  the  Secretary  may  require,  and  containing— 

(1)  assurances  that  not  less  than  55  percent  of  all  residents  participating  in 
approved  residency  training  programs  conducted  by  members  of  the  consortium 
are  primary  care  residents  (as  defined  in  section  1886(hX5XH)  of  the  Social  Se- 
curity  Act);  and 

(2)  such  other  information  and  assurances  as  the  Secretary  may  require. 

(c)  Payments  to  Participants.—  .  .  „„„  .  . ,  0  .  , 

(1)  In  GENERAL. — Notwithstanding  any  provision  of  title  XVIII  ot  the  bocial 

Security  Act — 

(A)  in  the  case  of  a  consortium  participating  in  a  demonstration  project 
under  this  subtitle,  the  Secretary  shall  make  payments  under  such  title  for 
the  direct  and  indirect  costs  of  graduate  medical  education  of  members  of 
the  consortium  to  the  consortium  (or  through  any  entity  identified  by  such 
a  consortium  as  appropriate  for  receiving  payments  on  behalf  of  the  consor¬ 
tium),  except  that  the  amount  paid  to  the  consortium  shall  be  based  on  the 
designations  described  in  paragraph  (2);  and 

(B)  the  Secretary  may  not  make  any  payment  under  such  title  to  a  mem¬ 
ber  of  a  consortium  for  the  direct  and  indirect  costs  of  graduate  medical 
education  during  the  period  of  the  consortium’s  participation  in  the  dem- 

onstration  project.  ,.  .  , 

(2)  Designation  of  residents  by  consortium. — Each  consortium  participat¬ 

ing  in  a  demonstration  project  shall  designate  for  each  resident  assigned  to  the 
consortium  a  hospital  operating  an  approved  medical  residency  training  pro¬ 
gram  for  purposes  of  enabling  the  Secretary  to  calculate  the  amount  paid  to  the 
consortium  under  paragraph  (1XA).  Such  hospital  shall  be  the  hospital  where 
the  resident  receives  the  majority  of  the  residents  hospital-based,  non¬ 
ambulatory  training  experience.  ,  , 

(3)  Limit  on  payment. — The  amount  paid  to  a  consortium  under  paragraph 
(1)(A)  during  a  year  may  not  exceed  the  Secretary’s  estimate  of  the  sum  of  the 
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payments  that  would  have  been  made  under  title  XVIII  to  each  member  of  the 
consortium  during  the  year  but  for  the  application  of  this  section,  determined 
as  if  such  payments  were  based  on — 

(A)  the  number  of  fiill-time-equivalent  residents  in  approved  medical  resi¬ 

dency  training  programs  of  the  member  calculated  under  section  1886(h)(4) 
of  the  Social  Security  Act  during  the  ■academic  year  beginning  July  1  1993' 
and  ’ 

(B)  the  ratio  of  the  member’s  full-time  equivalent  interns  and  residents 
to  beds  applicable  under  section  1886(d)(5)(B)(ii)  of  such  Act  for  discharges 

during  the  12-month  cost  reporting  period  beginning  or  after  July 

(d)  Duration.— A  demonstration  project  under  this  section  shall  be  conducted  for 
a  period  not  to  exceed  10  years.  The  Secretary  may  terminate  a  project  if  the  Sec¬ 
retary  determines  that  the  consortium  participating  in  the  project  is  not  in  substan¬ 
tial  compliance  with  the  terms  of  the  application  approved  by  the  Secretary 

(e)  Evaluations  and  Reports.— 

(1)  Evaluations.— Each  consortium  participating  in  a  demonstration  project 
shall  submit  to  the  Secretary  a  final  evaluation  within  360  days  of  the  termi¬ 
nation  of  the  consortium’s  participation  and  such  interim  evaluations  as  the 
Secretary  may  require. 

(2)  Reports  to  CONGRESS.— Not  later  than  360  days  after  the  first  dem¬ 
onstration  project  under  this  section  begins,  and  annually  thereafter  for  each 
year  in  which  such  a  project  is  conducted,  the  Secretary  shall  submit  a  report 
o  Congress  which  evaluates  the  effectiveness  of  the  consortium  activities  con- 
ucted  under  such  projects  and  includes  any  legislative  recommendations  deter¬ 
mined  appropriate  by  the  Secretary. 

(D  Definitions. — In  this  section: 

(1)  Approved  medical  residency  training  program.— The  term  “approved 

mean^nS  given  such  tern,  in  sec- 

^)1/o\SDPeratln®  aPProved  medical  residency  training  programs. 

tion  1886(hX5XH)  of' thJsScilf Security  Act*  meamng  given  Such  term  in  sec’ 

SEC.  7024.  STUDY  OF  PAYMENTS  FOR  MEDICAL  EDUCATION  AT  SITES  OTHER  THAN  HOS- 

nf(ta^Sf™°YiVtThe  Secretary  of  Health  and  Human  Services  shall  conduct  a  study 
^  a?d  d?Sirjblllty  of  makinS  payments  to  facilities  that  are  not  hos^ 

residents  toaiiTaf3^/^ ^  v  °StST  °f  Uate  medical  education  attributable  to 

residents  trained  at  such  facilities.  In  conducting  the  study,  the  Secretary  shall 
evaluate  new  payment  methodologies—  secretary  snail 

( 1)  under  which  each  entity  which  incurs  costs  of  graduate  medical  education 
shall  receive  reimbursement  for  such  costs-  and  meoicai  education 

fhl  R?l^RhTC^MntUlwenCfLrago  the  trai“ng  of  primary  care  physicians. 

the  Secretary  shall  submit  “ report' to ^g^ 

in  the  -P0rt  recommendation^  a^the 

Subtitle  B — Additional  Provisions  Regarding 

Primary  Care 

SEC.  7101.  CHANGES  IN  UNDERSERVED  AREA  BONUS  PAYMENTS. 

<sN  A,M2UNT  ■f>F  aPayment  for  Primary  Care  Services —Section 

nod  'ring  on  the  date  the  services  are  furnished)  ”  8  ®"m0rilh  Pe‘ 

resf^ct’trfSrvices^fiirriishell onnornafter1Janua^  <“>  Sha11  a»» 
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SEC.  7102.  PAYMENTS  FOR  MEDICAL  SCHOOLS. 

(a)  In  General. — In  the  case  of  a  medical  school  described  in  subsection  (c)  that 
in  accordance  with  subsection  (d)  submits  to  the  Secretary  an  application  for  cal¬ 
endar  year  1996  or  any  subsequent  calendar  year,  the  Secretary  shall  make  pay¬ 
ments  for  such  year  to  the  school  for  the  purpose  specified  in  subsection  (b).  Such 
payments  shall  be  made  from  the  Undergraduate  Medical  Education  Program  Ac¬ 
count  (established  under  section  9512  of  the  Internal  Revenue  Code  of  1986).  The 
Secretary  shall  make  the  payments  in  an  amount  determined  in  accordance  with 
subsection  (e),  and  may  administer  the  payments  as  a  contract,  grant,  or  cooperative 
agreement. 

(b)  Payments  for  Operation  of  Schools. — The  purpose  of  payments  under  sub¬ 
section  (a)  is  to  assist  medical  schools  with  the  costs  of  operating  the  schools. 

(c)  Certain  Requirements.— For  purposes  of  subsection  (a),  a  medical  school  de¬ 
scribed  in  this  subsection  is  a  medical  school  that  meets  the  following  conditions: 

(1)  The  schools  maintains  a  program  to  recruit  individuals  who  are  members 
of  racial  or  ethnic  minority  groups  that  are  underrepresented  in  medical 
schools. 

(2)  The  school  maintains  a  program  to  encourage  students  of  the  school  to 
enter  a  field  in  primary  care. 

(3)  The  programs  referred  to  in  paragraphs  (1)  and  (2)  meet  such  criteria  as 
the  Secretary  may  establish. 

(d)  Application  for  Payments. — For  purposes  of  subsection  (a),  an  application 
for  payments  under  such  subsection  for  a  calendar  year  is  in  accordance  with  this 
subsection  if — 

(1)  the  application  is  submitted  not  later  than  the  date  specified  by  the  Sec¬ 
retary; 

(2)  the  application  demonstrates  that  the  medical  school  involved  meets  the 
conditions  described  in  subsection  (c);  and 

(3)  the  application  is  in  such  form,  is  made  in  such  manner,  and  contains  such 
agreements,  assurances,  and  information  as  the  Secretary  determines  to  be  nec¬ 
essary  to  carry  out  this  section. 

(e)  Amount  of  Payments. — The  amount  of  payments  required  in  subsection  (a) 
for  a  medical  school  for  a  calendar  year  is  an  amount  determined  in  accordance  with 
a  formula  established  by  the  Secretary  on  the  basis  of  the  amount  in  the  Under¬ 
graduate  Medical  Education  Program  Account  for  the  year  (as  estimated  by  the  Sec¬ 
retary)  and  on  the  basis  of  the  following  factors: 

(1)  The  proportion  of  the  student  enrollment  of  the  school  constituted  by  indi¬ 
viduals  described  in  subsection  (c)(1). 

(2)  The  proportion  of  the  graduates  of  the  school  who  enter  a  field  in  primary 
care 

(3)  The  extent  to  which  the  educational  policies  of  the  school  foster  the  goals 
of  the  Plan  under  section  7001. 

(f)  Definitions. — For  purposes  of  this  section: 

( 1)  The  term  “medical  school”  means  a  school  of  medicine  or  osteopathic  medi¬ 
cine,  as  defined  in  section  799  of  the  Public  Health  Service  Act. 

(2)  The  term  “primary  care”  has  the  meaning  given  such  term  in  section 
700  l(i). 

SEC.  7103.  STUDY  OF  FUNDING  NEEDS  OF  HEALTH  PROFESSIONS  SCHOOLS. 

(a)  In  General. — The  Secretary  shall  conduct  a  study  for  the  purpose  of  deter- 
mining  the  funding  needs  of  health  professions  schools,  including  schools  of  medi- 
cine  and  osteopathic  medicine,  schools  of  dentistry,  and  schools  of  public  health. 

(b)  Consideration  of  Certain  Costs.— In  conducting  out  the  study  under  sub¬ 
section  (a),  the  Secretary  shall  also  consider  the  following  costs  regarding  the  fund¬ 
ing  needs  of  health  professions  schools: 

(1)  Uncompensated  costs  incurred  in  providing  health  care. 

(2)  Costs  resulting  from  reduced  productivity  due  to  teaching  responsibilities. 

(3)  Increased  costs  of  caring  for  the  health  needs  of  patients  with  severe  medi¬ 
cal  complications.  ,  .  ,  ,  . 

(4)  Uncompensated  costs  incurred  by  faculty,  residents,  and  students  in  pro¬ 
viding  consultations  for  hospitalized  patients. 

(5)  Uncompensated  costs  incurred  in  conducting  clinical  research. 

(c)  Considerations  Regarding  Additional  Funding.— In  conducting  the  study 

under  subsection  (a),  the  Secretary  shall  determine  the  following:  . 

(1)  Whether  the  health  professions  schools  involved  have  a  significant  need 
for  an  increase  in  the  amount  of  funds  available  to  the  schools. 

(2)  If  there  is  such  a  need — 
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(A)  recommendations  regarding  the  sources  of  funds  to  provide  the  in¬ 
crease;  and 

(B)  recommendations  for  a  methodology  for  determining  the  amount  that 
should  be  provided  to  the  schools  involved. 

(d)  Report  to  Congress. — Not  later  than  18  months  after  the  date  of  the  enact¬ 
ment  of  this  Act,  the  Secretary  shall  submit  to  the  Congress  a  report  describing  the 
findings  and  recommendations  made  in  the  study. 

Subtitle  C — Essential  Health  Facilities 


SEC.  7201.  ESSENTIAL  ACCESS  COMMUNITY  HOSPITALS. 

•  [NCR.EASING  Number  of  Participating  States. — Section  1820(a)(1)  of  the  So- 
cial  Security  Act  (42  U.S.C.  1395i-4(a)(l))  is  amended  by  striking  “not  more  than 

(b)  Treatment  of  Inpatient  Hospital  Services  Provided  in  Rural  Primary 
Care  Hospitals. — 

(1)  In  general. — Section  1820(f)(1)(F)  of  such  Act  (42  U.S.C.  1395i-4(f)(l)(F)) 
is  amended  to  read  as  follows: 

(F)  subject  to  paragraph  (4),  provides  not  more  than  6  inpatient  beds 
(meeting  such  conditions  as  the  Secretary  may  establish)  for  providing  inpa- 
tient  care  to  patients  requiring  stabilization  before  discharge  or  transfer  to 
a  hospital,  except  that  the  facility  may  not  provide  any  inpatient  hospital 
services — 

“(i)  to  any  patient  whose  attending  physician  does  not  certify  that  the  . 
patient  may  reasonably  be  expected  to  be  discharged  or  transferred  to 
a  hospital  within  72  hours  of  admission  to  the  facility;  or 

(ii)  consisting  of  surgery  or  any  other  service  requiring  the  use  of 
general  anesthesia  (other  than  surgical  procedures  specified  by  the  Sec- 
retary  under  section  1833(i)(l)(A)),  unless  the  attending  physician  cer¬ 
tifies  that  the  risk  associated  with  transferring  the  patient  to  a  hospital 
tor  such  services  outweighs  the  benefits  of  transferring  the  patient  to 
a  hospital  for  such  services.”. 

TTQ)rLlmf?lON  average  length  of  stay.— Section  1820(f)  of  such  Act  (42 
graph:  1395l-4(f))  1S  amended  by  adding  at  the  end  the  following  new  para- 

“(4)  Limitation  on  average  length  of  inpatient  stays— The  Secretary 
may  terminate  a  designation  of  a  rural  primary  care  hospital  under  paragraph 
' thf  ®ecpe{"y  finds  that  the  average  length  of  stay  for  inpatients  at  the 
facility  dunng  the  previous  year  in  which  the  designation  was  in  effect  exceeded 
72  hours.  In  determining  the  compliance  of  a  facility  with  the  requirement  of 
the  previous  sentence  there  shall  not  be  taken  into  account  periods  of  stay  of 
inpatients  in  excess  of  72  hours  to  the  extent  such  periods  exceed  72  hours  be¬ 
cause  transfer  to  a  hospital  is  precluded  because  of  inclement  weather  or  other 
emergency  conditions.”. 

i7S(tCZORMING  AMENDMENT.-Section  1814(a)(8)  of  such  Act  (42  USC 
Si3!?’*  18  amended  by  striking  “such  services”  and  all  that  follows  and  in¬ 
serting  the  individual  may  reasonably  be  expected  to  be  discharged  or  trans- 

hoTpitaU’3  h°Spita  72  hours  after  admission  to  the  rural  primary  care 

this  Act^ the ~ Tl^°Vater  VT  n  yearSafter  the  date  of  the  enactment  of 
this  Act,  the  Comptroller  General  shall  submit  reports  to  Congress  on _ 

(A)  the  application  of  the  requirements  under  section  1820(f)  of  the  Social 

Security  Act  (as  amended  by  this  subsection)  that  rural  primary  care  hos¬ 
pitals  provide  inpatient  care  only  to  those  individuals  whose  attending  phy- 
sicians  certify  may  reasonably  be  expected  to  be  discharged  within  72  hours 
after  admission  and  maintain  an  average  length  of  inpatient  stay  during  a 
year  that  does  not  exceed  72  hours;  and  F  y  g  a 

(B)  the  extent  to  which  such  requirements  have  resulted  in  such  hosDitals 

providing  inpatient  care  beyond  their  capabilities  or  have  limited  the  ability 
of  such  hospitals  to  provide  needed  services  y 

(c)  Designation  of  Hospitals.— 

(1)  Permitting  designation  of  hospitals  located  in  urban  areas _ 

ed—  lN  GENERAL  — Section  1820  of  such  Act  (42  U.S.C.  1395i-4)  is  amend- 

(i)  by  amending  paragraph  (1)  of  subsection  (e)  to  read  as  follows: 
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“(1)  is  participating  in  a  rural  health  network  that  includes  at  least  one  rural 
primary  care  hospital  designated  by  the  State  under  subsection  (f);”; 

(ii)  in  subsection  (e)(2)(A) — 

(I)  by  striking  “is  located”  and  inserting  “except  in  the  case  of  a 
hospital  located  in  an  urban  area,  is  located”, 

(II)  by  striking  “,  (ii)”  and  inserting  “or  (ii)”,  and 

(III)  by  striking  “or  (iii)”  and  all  that  follows  through  “section,”; 
and 

(iii)  in  subsection  (i)(l)(B),  by  striking  “paragraph  (3)”  and  inserting 
“paragraph  (2)”. 

(B)  No  CHANGE  IN  MEDICARE  PROSPECTIVE  PAYMENT. — Section 
1886(d)(5)(D)  of  such  Act  (42  U.S.C.  1395ww(d)(5)(D))  is  amended — - 

(i)  in  clause  (iii)(III),  by  inserting  “located  in  a  rural  area  and”  after 
“that  is”,  and 

(ii)  in  clause  (v),  by  inserting  “located  in  a  rural  area  and”  after  “in 
the  case  of  a  hospital”. 

(2)  Permitting  hospitals  located  in  adjoining  states  to  participate  in 

STATE  PROGRAMS.— 

(A)  In  general. — Section  1820  of  such  Act  (42  U.S.C.  1395i-4)  is  amend¬ 
ed — 

(i)  by  redesignating  subsection  (k)  as  subsection  (1);  and 

(ii)  by  inserting  after  subsection  (j)  the  following  new  subsection: 

“(k)  Eligibility  of  Hospitals  Not  Located  in  Participating  States. — Notwith¬ 
standing  any  other  provision  of  this  section — 

“(1)  for  purposes  of  including  a  hospital  or  facility  as  a  member  institution 
of  a  rural  health  network,  a  State  may  designate  a  hospital  or  facility  that  is 
not  located  in  the  State  as  an  essential  access  community  hospital  or  a  rural 
primary  care  hospital  if  the  hospital  or  facility  is  located  in  an  adjoining  State 
and  is  otherwise  eligible  for  designation  as  such  a  hospital; 

“(2)  the  Secretary  may  designate  a  hospital  or  facility  that  is  not  located  in 
a  State  receiving  a  grant  under  subsection  (a)(1)  as  an  essential  access  commu¬ 
nity  hospital  or  a  rural  primary  care  hospital  if  the  hospital  or  facility  is  a 
member  institution  of  a  rural  health  network  of  a  State  receiving  a  grant  under 
such  subsection;  and 

“(3)  a  hospital  or  facility  designated  pursuant  to  this  subsection  shall  be  eligi¬ 
ble  to  receive  a  grant  under  subsection  (a)(2).”. 

(B)  Conforming  amendments. — (i)  Section  1820(c)(1)  of  such  Act  (42 
U.S.C.  1395i-4(c)(l))  is  amended  by  striking  “paragraph  (3)”  and  inserting 
“paragraph  (3)  or  subsection  (k)”. 

(ii)  Paragraphs  (1)(A)  and  (2)(A)  of  section  1820(i)  of  such  Act  (42  U.S.C. 
1395i — 4(i))  are  each  amended — 

(I)  in  clause  (i),  by  striking  “(a)(1)”  and  inserting  “(a)(1)  (except  as 
provided  in  subsection  (k))”,  and 

(II)  in  clause  (ii),  by  striking  “subparagraph  (B)”  and  inserting  “sub- 
paragraph  (B)  or  subsection  (k)”. 

(d)  Skilled  Nursing  Services  in  Rural  Primary  Care  Hospitals.— Section 
1820(f)(3)  of  such  Act  (42  U.S.C.  1395i-4(f)(3))  is  amended  by  striking  “because  the 
facility”  and  all  that  follows  and  inserting  the  following:  “because,  at  the  time  the 
facility  applies  to  the  State  for  designation  as  a  rural  primary  care  hospital,  there 
is  in  effect  an  agreement  between  the  facility  and  the  Secretary  under  section  1883 
under  which  the  facility’s  inpatient  hospital  facilities  are  used  for  the  furnishing  of 
extended  care  services,  except  that  the  number  of  beds  used  for  the  furnishing  of 
such  services  may  not  exceed  the  total  number  of  licensed  inpatient  beds  at  the  time 
the  facility  applies  to  the  State  for  such  designation  (minus  the  number  of  inpatient 
beds  used  for  providing  inpatient  care  pursuant  to  paragraph  (1)(F)).  For  purposes 
of  the  previous  sentence,  the  number  of  beds  of  the  facility  used  for  the  furnishing 
of  extended  care  services  shall  not  include  any  beds  of  a  unit  of  the  facility  that 
is  licensed  as  a  distinct-part  skilled  nursing  facility  at  the  time  the  facility  applies 
to  the  State  for  designation  as  a  rural  primary  care  hospital.”. 

(e)  Deadline  for  Development  of  Prospective  Payment  System  for  Inpa¬ 
tient  Rural  Primary  Care  Hospital  Services.— Section  1814(1X2)  of  such  Act  (42 
U.S.C.  1395F1X2))  is  amended  by  striking  “January  1,  1993”  and  inserting  “January 
1  1996” 

’  (0  Payment  for  Outpatient  Rural  Primary  Care  Hospital  Services. — 

(1)  Implementation  of  prospective  payment  system. — Section  1834(g)  of 
such  Act  (42  U.S.C.  1395m(g))  is  amended— 
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(A)  in  paragraph  (1),  by  striking  “during  a  year  before  1993”  and  insert¬ 
ing  “during  a  year  before  the  prospective  payment  system  described  in 
paragraph  (2)  is  in  effect”;  and 

(B)  in  paragraph  (2),  by  striking  “January  1,  1993,”  and  inserting  “Janu¬ 
ary  1,  1996,”. 

(2)  No  USE  OF  CUSTOMARY  CHARGE  IN  DETERMINING  PAYMENT. — Section 
1834(g)(1)  of  such  Act  (42  U.S.C.  1395m(g)(l))  is  amended  by  adding  at  the  end 
the  following  new  flush  sentence: 

“The  amount  of  payment  shall  be  determined  under  either  method  without  re¬ 
gard  to  the  amount  of  the  customary  or  other  charge.”. 

(g)  Requirements  Relating  to  Rural  Health  Care  Plan.— 

(1)  In  general. — Section  1820(b)(lXA)  of  such  Act  (42  U.S.C.  1395i- 
4(b)(1)(A))  is  amended — 

(A)  by  striking  “and”  at  the  end  of  clause  (iii); 

by  striking  the  semicolon  at  the  end  of  clause  (iv)  and  inserting  “, 
and”;  and 

(C)  by  adding  at  the  end  the  following  new  clause: 

‘  (v)  meets  such  other  requirements  as  the  Secretary  may  establish 
regarding  the  quality  and  effectiveness  of  such  plans;”. 

(2)  Technical  assistance. — At  the  request  of  a  State  submitting  an  applica¬ 
tion  for  a  grant  under  section  1820  of  the  Social  Security  Act,  the  Secretary  of 
Health  and  Human  Services  shall  provide  technical  assistance  to  the  State  for 

i  oo^/.ewe  0PJnen!'  tbe  State’s  rural  health  care  plan  described  in  section 
1820(b)(1)  of  such  Act. 

(h)  Service  Area  of  Facilities  Included  in  Rural  Health  Networks.— Sec¬ 
tion  1820(g)  of  such  Act  (42  U.S.C.  1395i— 4(g))  is  amended — 

(1)  by  striking  “and”  at  the  end  of  paragraph  (1); 

(2)  by  striking  the  period  at  the  end  of  paragraph  (2)  and  inserting  and”- 

and  ’ 

(3)  by  adding  at  the  end  the  following  new  paragraph: 

“(3)  the  members  of  which  provide  services  in  the  same  general  geographic 
area  (in  accordance  with  criteria  established  by  the  Secretary)  ” 

(i)  Payment  for  Services  of  Essential  Access  Community  Hospitals. _ 

,.  OF  CATEGORICAL  TREATMENT  AS  SOLE  COMMUNITY  HOSPITAL — Sec¬ 

tion  1886(d)(5)(D)(iii)  of  such  Act  (42  U.S.C.  1395ww(d)(5)(D)(iii))  is  amended— 

(A)  by  adding  “or”  at  the  end  of  subclause  (I)- 

(B)  by  striking  “or”  at  the  end  of  subclause  (II);  and 

(C)  by  striking  subclause  (III). 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1)  shall  apply  to 

discharges  occurring  on  or  after  October  1,  1996.  y 

(3)  Repokt  on  appropriate  payment  methodology.— Not  later  than  Sep¬ 
tember  1  1995,  the  Prospective  Payment  Assessment  Commission  shall  submit 
a  report  to  Congress  recommending  appropriate  adjustments  in  the  methodol- 
ogy  used  to  determine  the  amounts  paid  to  essential  access  community  hospitals 
tor  the  operating  costs  of  inpatient  hospital  services  under  part  A  of  the  medi- 

/•\C^e  ProSram  take  into  account  the  special  needs  of  such  hospitals. 

(j)  Clarification  of  Physician  Staffing  Requirement  for  Rural  Primary 
Care  Hospitals  — Section  1820(f)(1)(H)  of  such  Act  (42  U.S.C.  1395i-4(f)(l)(H))  is 
amended  by  striking  the  period  and  inserting  the  following:  “,  except  that  in  deter- 

meetS  thu  requirements  of  this  subparagraph,  subpara¬ 
graphs  (E)  and  (F)  of  that  paragraph  shall  be  applied  as  if  any  reference  to  a  ‘physi- 
claP  Xma  reference  to  a  physician  as  defined  in  section  1861(r)(l)  ”  F  y 

(k)  Technical  Amendments  Relating  to  Part  A  Deductible,  Coinsurance 
is^amended  °F  *LLNESS‘  ^  Section  1812(a)(1)  of  such  Act  (42  U.S.C.  1395d(a)(l)) 

(A)  by  striking  “inpatient  hospital  services”  the  first  place  it  appears  and  in¬ 
services”  mPa^ien^  h°Spita  senaces  or  inpatient  rural  primary  care  hospital 

iM?AfaV>|"fem”^“ea“dh‘,SI,i‘al  Se™“S"  ““  a“0n<i  place  “  appears  and 

101  )  Stn¥i\go  Xnd  inPatjentmral  primary  care  hospital  services”. 

nqwMmAii  1813(a)  and  1813(b)(3)(A)  of  such  Act  (42  U.S.C.  1395e(a) 
u3*nniba  3  Ai  Sre  !f-ch  amended  b3r  staking  “inpatient  hospital  services”  each  place 
hospB  sendees”8  g  mpatl6nt  hospital  services  or  "^patient  rural  primary  care 

(3)  Section  18i3(bX3XB)  of  such  Act  (42  U.S.C.  1395e(b)(3)(B))  is  amended  bv 
striking  inpatient  hospital  services”  and  inserting  “inpatient  hospital  se“s  inpa 
tient  rural  primary  care  hospital  services”.  F  services,  inpa 
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(4)  Section  1861(a)  of  such  Act  (42  U.S.C.  1395x(a))  is  amended — 

(A)  in  paragraph  (1),  by  striking  “inpatient  hospital  services”  and  inserting 
“inpatient  hospital  services,  inpatient  rural  primary  care  hospital  services”;  and 

(B)  in  paragraph  (2),  by  striking  “hospital”  and  inserting  “hospital  or  rural 
primary  care  hospital”. 

(l)  Authorization  of  Appropriations. — Section  1820(1)  of  such  Act  (42  U.S.C. 
1395i— 4(1)),  as  redesignated  by  subsection  (c)(2)(A),  is  amended  by  striking  “Trust 
Fund”  and  all  that  follows  and  inserting  the  following: 

“(1)  for  each  of  the  fiscal  years  1990  through  1994 — 

“(A)  $10,000,000  for  grants  to  States  under  subsection  (a)(1),  and 
“(B)  $15,000,000  for  grants  to  hospitals,  facilities,  and  consortia  under 
subsection  (a)(2);  and 

“(2)  for  each  of  the  fiscal  years  1995  through  1999— 

“(A)  $50,000,000  for  grants  to  States  under  subsection  (a)(1),  and 
“(B)  $40,000,000  for  grants  to  hospitals,  facilities,  and  consortia  under 
subsection  (a)(2).”. 

(m)  Effective  Date. — Except  as  otherwise  provided,  the  amendments  made  by 
this  section  shall  take  effect  on  the  date  of  the  enactment  of  this  Act. 

SEC.  7202.  COMMUNITY  HEALTH  NETWORK  GRANT  PROGRAM. 

(a)  In  General. — Part  A  of  title  XVIII  of  the  Social  Security  Act  (42  U.S.C.  1395 
et  seq.)  is  amended  by  adding  at  the  end  the  following  new  section: 

“ASSISTANCE  FOR  COMMUNITY  HEALTH  NETWORKS 

“Sec.  1821.  (a)  Establishment  of  Program. — There  is  hereby  established  a  pro¬ 
gram  under  which  the  Secretary — 

“(1)  shall  make  grants  to  States  and  units  of  local  government  to  carry  out 
the  activities  described  in  subsection  (d)(  1);  and 

“(2)  shall  make  grants  to  eligible  hospitals  and  facilities  (or  consortia  of  hos¬ 
pitals  and  facilities)  to  carry  out  the  activities  described  in  subsection  (d)(2). 

“(b)  Eligibility  of  States  and  Communities  for  Grants. — A  State  or  unit  of 
local  government  is  eligible  to  receive  a  grant  under  subsection  (a)(1)  only  if  the 
State  or  unit  of  local  government  submits  to  the  Secretary,  at  such  time  and  in  such 
form  as  the  Secretary  may  require,  an  application  containing  such  information  and 
assurances  as  the  Secretary  may  require,  together  with  assurances  that  the  State 
or  unit  of  local  government — 

“(1)  has  developed,  or  is  in  the  process  of  developing,  a  community  health 
plan  that — 

“(A)  provides  for  the  creation  of  a  community  health  network  (as  defined 
in  subsection  (0)  in  the  State  or  locality, 

“(B)  promotes  the  integration  of  the  delivery  of  health  care  services  in  the 
State  or  locality, 

“(C)  improves  access  to  hospital  and  other  services  (including  primary 
care  services)  for  residents  in  the  State  or  locality, 

“(D)  in  the  case  of  a  plan  of  a  unit  of  local  government,  is  approved  by 
the  State,  but  only  if,  at  the  time  the  unit  of  local  government  applies  for 
the  grant,  the  State  in  which  the  unit  of  local  government  is  located  is  re¬ 
ceiving  (or  has  applied  to  receive)  a  grant  under  subsection  (a)(  1), 

“(E)  in  the  case  of  a  plan  of  a  State,  addresses  the  needs  of  each  area 
in  the  State  which  is  an  area — 

“(i)  designated  by  the  Secretary  as  a  health  professional  shortage 
area  under  section  332(a)(1)(A)  of  the  Public  Health  Service  Act,  or 
“(ii)  with  a  significant  number  of  individuals  who  are  members  of  a 
medically  underserved  population  designated  by  the  Secretary  under 
section  330  of  such  Act,  and 

“(F)  in  the  case  of  a  plan  of  a  State,  takes  into  account  the  operation  of 
any  such  plan  of  a  unit  of  local  government  in  the  State  receiving  a  grant 
under  subsection  (a)(1); 

“(2)  has  developed  (or  intends  to  develop)  the  plan  described  in  paragraph  (1) 
in  consultation  with  appropriate  State  and  community  hospital  associations, 
public  hospitals,  and  primary  care  associations,  and  in  the  case  of  a  plan  of  a 
State,  in  consultation  with  local  governments  in  the  State;  and 

“(3)  has  designated,  or  is  in  the  process  of  designating,  nonprofit  or  public 
hospitals  and  facilities  located  in  the  State  or  locality  as  community  health  net¬ 
work  providers  (with  the  approval  of  the  State  in  the  case  of  designations  by 
units  of  local  government). 

“(c)  Eligibility  of  Hospitals,  Facilities,  and  Consortia  for  Grants. — 
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“(1)  In  general. — A  hospital  or  facility  is  eligible  to  receive  a  grant  under 
subsection  (a)(2)  only  if  the  hospital  or  facility — 

“(A)  is  located  in  a  State  or  locality  receiving  a  grant  under  subsection 

(a)(1); 

“(B)  is  designated  as  community  health  network  provider  by  the  State  or 
unit  of  local  government; 

“(C)  submits  an  application  to  the  State  or  unit  of  local  government  at 
such  time  and  containing  such  information  and  assurances  as  the  Secretary 
may  require;  and 

“(D)  has  received  certification  by  the  State  or  unit  of  local  government 
that  the  receiving  of  such  grant  by  the  hospital  or  facility  is  consistent  with 
the  community  health  plan  of  the  State  or  unit  or  local  government  and 
that  the  State  or  unit  of  local  government  has  approved  the  application  sub¬ 
mitted  under  subparagraph  (C). 

(2)  Treatment  of  consortia. — A  consortium  of  hospitals  or  facilities  each 
of  which  is  part  of  the  same  community  health  network  is  eligible  to  receive  a 
grant  under  subsection  (a)(2)  if  each  of  its  members  would  individually  be  eligi¬ 
ble  to  receive  such  a  grant. 

“(d)  Activities  for  Which  Grant  May  Be  Used.— 

“( 1)  Grants  to  states  or  local  governments.— A  State  or  unit  of  local  gov- 
ernment  shall  use  a  grant  received  under  subsection  (a)(1)  to  carry  out  activities 
relating  to  planning  and  implementing  its  community  health  plan. 

“(2)  Grants  to  hospitals,  facilities,  and  consortia.— A  hospital  or  facility 
shall  use  a  grant  received  under  subsection  (a)(2)  to  finance  the  costs  it  incurs 
in  becoming  part  of  a  community  health  network  and  in  serving  as  part  of  such 
a  network,  including  costs  related  to — 

“(A)  the  development  of  primary  care  service  sites; 
ten®  the  development  of  integrated  information,  billing,  and  reporting  sys- 

“(C)  planning  and  needs  assessments; 

“(D)  the  recruitment  and  training  and  health  professionals  and  adminis¬ 
trative  staff;  and 

“(E)  conducting  health  promotion  outreach  activities  for  medically  under- 
served  populations  in  its  service  area. 

“(e)  Designation  of  Community  Health  Network  Providers.— 

.  1 In.  general. — A  State  or  unit  of  local  government  may  designate  a  hos¬ 
pital  or  facility  as  a  community  health  network  provider  only  if— 

“(A)  the  hospital  or  facility  is  a  member  of  (or  is  in  the  process  of  becom- 
in|mmeDrr  of)  a  community  health  network  (as  defined  in  subsection  (f))- 
(B)  in  the  case  of  a  facility  other  than  a  hospital,  the  facility  is  a  primary 
care  center  described  in  paragraph  (2);  and 

“(C)  in  the  case  of  a  hospital — 

bospltal  is  a  sole  community  hospital  described  in  section 
loob(d)(5)(D), 


hospital  is  a  11X1-31  referral  center  described  in  section 
ld8b(dX5)(C),  or 

“(iii)  the  hospital  is  described  in  section  1886(d)(5)(F),  or  would  be  de¬ 
scribed  in  such  section  if  the  hospital  were  a  subsection  (d)  hospital  (as 
defined  in  section  1886(d)(1)(B)).  p  ' 

“(2)  Primary  care  center  defined.— In  this  subsection,  the  term  ‘primary 
care  center  means —  v  y 

‘W  3  rjirai  health  clinic  (as  defined  in  section  1861(aa)(2)), 

(B)  a  Federally-qualified  health  center  (as  defined  in  section  1861(aa)(4)), 


“(C)  a  facility  that  would  be  a  Federally-qualified  health  center  but  for 
its  failure  to  meet  the  requirement  described  in  section  329(f)(2)(G)(i)  of  the 

fSeJTCA  ACt ,  °5  1116  requirement  described  in  section 
ddO(eX3)(GXi)  of  such  Act  (relating  to  the  -composition  of  the  facility’s  gov¬ 
erning  board),  but  only  if  the  facility  provides  assurances  to  the  State  or 
umt  of  local  government  that  consumers  have  significant  input  into  the  gov¬ 
ernance  of  the  facility.  6 

‘‘(0  Community  Health  Network  Defined.— In  this  section,  the  term  ‘commu- 
requirementsnetW°rk  meanS  a  pubhc  or  nonProfit  entity  that  meets  the  following 

■  entlty  Provides  primary  care  services  and  acute  care  services,  includ- 

/ flhealth  Promotion,  health  maintenance,  and  disease  prevention,  either  di¬ 
rectly  through  its  members  or  through  contracts  with  other  entities  (under  such 
limited  circumstances  as  the  Secretary  may  permit  in  regulations)  in  an  area— 
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“(A)  designated  by  the  Secretary  as  a  health  professional  shortage  area 
under  section  332(a)(1)(A)  of  the  Public  Health  Service  Act,  or 

“(B)  with  a  significant  number  of  individuals  who  are  members  of  a  medi¬ 
cally  underserved  population  designated  by  the  Secretary  under  section  330 
of  such  Act. 

“(2)  The  entity  consists  of— 

“(A)  at  least  one  hospital  that  has  been  designated  as  a  community  health 
network  provider  under  subsection  (e); 

“(B)  at  least  3  primary  care  centers  (as  described  in  subsection  (e)(2)); 
and 

“(C)  at  the  election  of  the  entity’s  members,  any  other  entities  that  pro¬ 
vide  primary  care  or  other  health  care  services. 

“(3)  The  members  of  the  entity  have  entered  into  an  agreement  under 
which — 

“(A)  each  member  agrees  to  provide  appropriate  emergency  and  medical 
support  services  to  other  members, 

“(B)  each  member  agrees  to  accept  referrals  from  other  members, 

“(C)  each  hospital  member  has  arrangements  to  provide  staff  privileges 
to  physicians  providing  care  for  other  members,  and 
“(D)  each  member  has  in  effect  (or  is  in  the  process  of  establishing)  agree¬ 
ments  with  other  members  to  share  in  the  member’s  communication  sys¬ 
tem,  including  (where  appropriate)  the  electronic  sharing  of  patient  data, 
medical  records,  and  billing  services. 

“(g)  Limit  on  Amount  of  Grant  to  Hospital  or  Facility. — A  grant  made  to  a 
hospital  or  facility  under  subsection  (a)(2)  may  not  exceed  $200,000,  except  that  the 
total  amount  of  a  grant  awarded  to  a  consortia  of  hospitals  or  facilities  under  such 
subsection  may  not  exceed  $1,000,000. 

“(h)  Payments  for  Grants  to  Hospitals  — 

“(1)  In  general. — The  Secretary  shall  make  payments  from  the  Federal  Hos¬ 
pital  Insurance  Trust  Fund  for  grants  to  eligible  hospitals  under  subsection 
(c)(1)  for  fiscal  years  1996  through  1999,  except  that  the  amount  of  payments 
made  for  such  grants  in  any  fiscal  year  may  not  exceed  $80,000,000. 

“(2)  Direct  spending. — Amounts  in  the  Federal  Hospital  Insurance  Trust 
Fund  are  available  to  the  Secretary  for  making  grants  under  paragraph  (1)  (in 
addition  to  other  purposes  provided  under  law).”. 

(b)  Funding  for  Grants  to  States  Through  Current  EACH  Program.— Sec¬ 
tion  1820(1)  of  the  Social  Security  Act  (42  U.S.C.  1395i-4(P),  as  amended  and  redes¬ 
ignated  by  section  7201(c)(2)(A)  and  section  7201(1),  is  amended — 

(1)  in  the  heading,  by  striking  “Appropriations”  and  inserting  “Appropria¬ 
tions  for  EACH  Program  and  Grants  to  States  for  Community  Health 
Network  Program”;  and 

(2)  in  paragraph  (2)(A),  by  striking  “(a)(1),  and”  and  inserting  “(a)(1)  and 
grants  to  States  and  units  of  local  government  under  section  1821(a)(1),”. 

(d)  Effective  Date. — The  amendments  made  by  this  section  shall  take  effect  Oc¬ 
tober  1,  1995. 

SEC.  7203.  CAPITAL  FINANCING  ASSISTANCE. 

(a)  In  General. — The  Social  Security  Act  is  amended  by  adding  after  the  title 
added  by  section  8001  the  following  new  title: 

“TITLE  XXIV— CAPITAL  FINANCING  ASSISTANCE  FOR  SAFETY  NET 

PROVIDERS. 

“Part  A— General  Provisions 

“SEC.  2401.  PAYMENTS  TO  HOSPITALS  AND  FACILITIES 

“(a)  In  General.— The  Secretary,  with  the  approval  of  the  Capital  Financing 
Trust  Fund  Board  of  Trustees  described  in  section  2404(d)  (hereafter  in  this  title 
referred  to  as  the  ‘Trust  Fund  Board’),  shall  make  payments  during  fiscal  years 
1995  through  1999,  from  amounts  in  the  Capital  Financing  Trust  Fund  established 
under  section  2404(a)  (hereafter  in  this  title  referred  to  as  the  ‘Trust  Fund’),  for  cap¬ 
ital  financing  assistance  to  eligible  hospitals  and  facilities  whose  applications  for  as¬ 
sistance  have  been  approved  under  this  title. 

“(b)  General  Eligibility  Requirements  for  Assistance.— 

“(1)  Requirements  for  hospitals.— 

“(A)  In  general. — A  hospital  shall  be  generally  eligible  for  capital  tinanc- 
ing  assistance  under  this  title  if  the  hospital — 
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“(i)  is  designated  as  an  essential  access  community  hospital  by  the 
Secretary  under  section  1820(i)(l); 

“(ii)  is  designated  as  a  rural  primary  care  hospital  by  the  Secretary 
under  section  1820(i)(2);  or 

(iii)  has  a  disproportionate  patient  percentage  (as  described  in  sec¬ 
tion  1886(d)(5)(F)(vi))  equal  to  or  greater  than  40  percent. 

(B)  Ownership  requirements. — In  order  to  qualify  for  assistance  under 
this  title,  a  hospital  must — 

“(i)  be  owned  or  operated  by  a  unit  of  State  or  local  government; 

“(ii)  be  a  quasi-public  corporation,  defined  as  a  private,  nonprofit  cor¬ 
poration  or  public  benefit  corporation  which  is  formally  granted  one  or 
more  governmental  powers  by  legislative  action  through  (or  is  other¬ 
wise  partially  funded  by)  the  State  legislature,  city  or  county  council' 
or 

“(iii)  be  a  private  nonprofit  hospital. 

“(2)  Requirements  for  non-hospital  facilities.— A  facility  that  is  not  a 
hospital  shall  be  generally  eligible  for  capital  financing  assistance  under  this 
title  if  the  facility  is  a  not-for-profit  facility  and  is  designated  as  a  primary  care 
center  under  section  1821(e)(2). 

“(c)  Meeting  Additional  Specific  Criteria.— Hospitals  and  facilities  that  are 
generally  eligible  for  assistance  under  this  title  under  subsection  (b)  may  apply  for 
the  specific  programs  described  in  this  title  and  must  meet  any  additional  criteria 
lor  participation  in  such  programs. 

^(d)uA?,SISTrJCE,AvA1LABLE- — Capital  financing  assistance  available  under  this 
title  shall  include  loan  guarantees,  interest  rate  subsidies,  matching  loans  and  di¬ 
rect  grants.  Hospitals  and  facilities  determined  to  be  generally  eligible  for  assistance 
G?*r+iS  tltle  may  app  y  for  and  receive  more  than  one  type  of  assistance  under 


“SEC.  2402.  APPLICATION  FOR  ASSISTANCE. 

“(a)  In  General.— No  hospital  or  facility  may  receive  assistance  for  a  qualifying 
project  under  this  title  unless  the  hospital  or  facility—  4  y  s 

“(1)  has  filed  with  the  Secretary,  in  a  form  and  manner  specified  by  the  Sec¬ 
retary,  with  the  advice  and  approval  of  the  Trust  Fund  Board  (as  described  in 
section  2404(d)),  an  application  for  assistance  under  this  title; 

(2)  establishes  in  its  application  (for  its  most  recent  cost  reporting  period) 
thato't  mt;etJS  the  cntena  for  general  ehgibility  under  this  title 

(3  includes  a  description  of  the  project,  including  the  community  in  which 
!f  1°cated>  ,and  describes  utilization  and  service  characteristics  of  the  project 
an“.tfe  hospital  or  facility,  and  the  patient  population  that  is  to  be  served' 

(4)  in  the  case  of  a  facility  located  in  a  State  determined  by  the  Secretary 
to  have  in  effect  a  plan  and  process  for  the  review  and  approval  of  capital  ex- 
Pe<V^tHreS’  K  in  ^onfo”nity  With  such  plan  and  is  approved  under  such  process; 

•  I5-:  d®scnbfs  the  extent  to  which  the  project  is  intended  to  include  the  finan¬ 
cial  participation  of  State  and  local  governments,  and  all  other  sources  of  fi¬ 
nancing  sought  for  the  project;  and 

(6)  establishes,  to  the  satisfaction  of  the  Secretary  and  the  Trust  Fund 
Board,  that  the  project  meets  the  additional  criteria  for  each  type  of  capital  fi- 
(<  nancing  assistance  for  which  it  is  applying.  P 

RnirH  FOR  Approval.— The  Secretary,  with  the  approval  of  the  Trust  Fund 

Board,  shall  determine  for  each  application  for  assistance  under  this  title— 

sectionW24e01(eb);the  ^  ^  the  general  eli&hility  criteria  under 

whethei^the^hos^tal 

f°r  Pri0rity  C°"Siderati0'1  for  the  Vl»  «f  assistance 

(3)  whether  the  capital  project  for  which  assistance  is  being  requested  is  a 

qualifying  project  under  this  title;  and  S  requested  is  a 

tn  wbetbcT  funds  are  available,  pursuant  to  the  limitations  of  each  program 
to  fully  fund  the  request  for  assistance  program, 

“(c)  Priority  OF  Applications.-^  addition  to  meeting  the  criteria  otherwise  de 
scribed  in  this  title  at  the  discretion  of  the  Trust  Fund  Board  the  Secretary  shall 
give  preference  to  those  qualifying  projects  that—  secretary  shall 

“( 1)(A)  are  necessary  to  bring  safety  net  facilities  into  compliance  with  accred 

^  ”  °‘h“  Fad^ 
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“(B)  improve  the  provision  of  essential  services  such  as  emergency  medical 
and  trauma  services,  AIDS  and  infectious  disease,  perinatal,  bum,  primary 
care,  and  other  services  which  the  Trust  Fund’s  Board  may  designate;  or 

“(C)  will  result  in  the  provision  of  access  to  essential  health  services  (as  des¬ 
ignated  by  the  Board  of  the  Trust  Fund)  to  indigent  and  other  needy  persons 
within  the  hospital’s  or  facility’s  service  area  that  would  otherwise  be  unavail¬ 
able;  ♦ 

“(2)  include  specific  anticipated  State  or  local  governmental  or  other  non-Fed- 
eral  assurances  of  financial  support; 

“(3)  are  unlikely  to  be  financed  without  the  assistance  provided  under  this 
title;  and 

“(4)  are  conducted  by  entities  designated  as  community  health  network  pro¬ 
viders  under  section  1821. 

“(d)  Submission  of  Applications. — Applications  under  this  Act  shall  be  submit¬ 
ted  to  the  Secretary  through  the  Trust  Fund  Board.  If  two  or  more  applicants  join 
in  the  project,  the  application  shall  be  submitted  by  all  participating  hospitals  and 
facilities  jointly.  Such  applications  shall  set  forth  all  of  the  descriptions,  plans,  speci¬ 
fications,  and  assurances  as  required  by  this  Act  and  contain  other  such  information 
as  the  Trust  Fund  Board  shall  require. 

“(e)  Opportunity  for  Appeal. — The  Trust  Fund  Board  shall  afford  a  hospital  or 
facility  applying  for  a  loan  guarantee  under  this  section  an  opportunity  for  a  hear¬ 
ing  if  the  guarantee  is  denied. 

s(f)  Applications  for  Amendments. — Amendment  of  an  approved  application 
shall  be  subject  to  approval  in  the  same  manner  as  an  original  application. 

“SEC.  2403.  PUBLIC  SERVICE  RESPONSIBILITIES. 

“Any  hospital  or  facility  accepting  capital  financing  assistance  under  this  title 
shall  agree  to  provide  a  significant  volume  of  services  to  persons  who  are  not  eligible 
individuals  under  title  I  of  the  Health  Security  Act. 

“SEC.  2404.  CAPITAL  FINANCING  TRUST  FUND. 

“(a)  Creation  of  Trust  Fund. — There  is  established  in  the  Treasury  of  the  Unit¬ 
ed  States  a  trust  fund  to  be  known  as  the  Capital  Financing  Trust  Fund,  consisting 
of  such  amounts  as  may  be  appropriated  or  credited  to  such  Trust  Fund  as  provided 
in  this  section. 

“(b)  Transfers  to  Trust  Fund. — 

“(1)  In  general. — There  are  hereby  appropriated  to  the  Trust  Fund  for  each 
of  the  fiscal  years  1996  through  1999  amounts  equivalent  to  such  amount  as 
the  Secretary  determines  is  necessary  to  enable  the  Trust  Fund  to  make  all  re¬ 
quired  expenditures  during  a  year  (subject  to  the  limitations  provided  under 
this  title  on  the  amounts  which  may  be  expended  under  this  title).  Such 
amounts  shall  be  transferred  from  time  to  time  (but  not  less  often  than  month¬ 
ly)  from  the  general  fund  in  the  Treasury  to  the  Trust  Fund. 

“(2)  Direct  spending. — Amounts  appropriated  under  paragraph  (1)  to  the 
Trust  Fund  are  available  each  fiscal  year  to  the  Secretary  for  carrying  out  this 

“(c)  Expenditures  From  Trust  Fund.— Amounts  in  the  Trust  Fund  shall  be 
available  only — 

“(1)  for  making  expenditures  to  carry  out  this  title;  and 

“(2)  for  grants  to  non-hospital  facilities  and  consortia  under  section  1821(a)(2) 
for  fiscal  years  1995  through  1999,  except  that  not  more  than  $80,000,000  may 
be  available  for  such  grants  for  any  fiscal  year. 

“(d)  Board  of  Trustees;  Composition;  Meetings;  Duties.— 

“(1)  In  GENERAL. — There  shall  be  created  a  Capital  Financing  Trust  Fund 
Board  of  Trustees  composed  of  the  Secretary  of  Health  and  Human  Services,  the 
Secretary  of  the  Treasury,  the  Assistant  Secretary  for  Health,  and  the  Adminis¬ 
trator  of  the  Health  Care  Financing  Administration  (all  serving  in  their  ex 
officio  capacities),  and  5  public  members  who  shall  be  appointed  for  4  year 
terms  by  the  President,  from  the  following  categories — 

“(A)  one  chief  health  officer  from  a  State; 

“(B)  one  chief  executive  officer  of  a  hospital  or  facility  that  meets  the  gen¬ 
eral  eligibility  criteria  of  this  title; 

“(C)  one  representative  of  the  financial  community;  and 
“(D)  two  additional  public  or  consumer  representatives. 

“(2)  DUTIES. — The  Board  of  Trustees  shall  meet  no  less  than  quarterly  and 
shall  have  the  responsibility  to  approve  implementing  regulations,  to  establish 
criteria,  and  to  recommend  and  approve  expenditures  by  the  Secretary  under 
the  programs  set  forth  in  this  title. 
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(3)  Managing  trustee. — The  Secretary  of  the  Treasury  shall  serve  as  the 
Managing  Trustee  of  the  Trust  Fund,  and  shall  be  responsible  for  the  invest¬ 
ment  of  funds.  The  provisions  of  subsections  (b)  through  (e)  of  section  1817  shall 
apply  to  the  Trust  Fund  and  the  Managing  Trustee  of  the  Trust  Fund  in  the 
same  manner  as  they  apply  to  the  Federal  Hospital  Insurance  Trust  Fund  and 
the  Managing  Trustee  of  that  Trust  Fund. 

“SEC.  2405.  ADMINISTRATION. 

•  GenERAL.— The  Administrator  of  the  Health  Care  Financing  Administra¬ 

tion  shall  serve  as  Secretary  of  the  Board  of  Trustees  and  shall  administer  the  pro¬ 
grams  under  this  title. 

“(b)  Limitation  on  Administrative  Expenses.— Not  more  than  5  percent  of  the 
funds  annually  appropriated  to  the  Trust  Fund  may  be  available  for  administration 
of  the  Trust  Fund  or  programs  under  this  title. 


“Part  B — Loan  Guarantees 

“SEC.  2410.  PROVISION  OF  LOAN  GUARANTEES  TO  SAFETY  NET  PROVIDERS. 

“(a)  In  General.— Subject  to  the  annual  limitation  on  the  allotment  from  the 
t  rust  r  und  described  in  section  2412(a),  the  Capital  Financing  Trust  Fund  will  pro¬ 
vide  a  1  ederal  guarantee  of  loan  repayment,  including  guarantees  of  repayment  of 
refinancing  loans,  to  non-Federal  lenders  making  loans  to  qualified  hospitals  and  fa¬ 
cilities  tor  replacement  (either  by  construction  or  acquisition),  modernization,  and 
renovation  projects  and  capital  equipment  acquisitions. 

“(b)  PURPOSES.— The  loan  guarantee  program  shall  be  designed  by  the  Trust  Fund 
Board  with  the  goal  of  rebuilding  and  maintaining  the  essential  health  services  of 
hospitals  and  facilities  eligible  for  assistance  under  this  title. 

“SEC.  2411.  EUGIBLE  LOANS. 

.  “(a)  General— Loan  guarantees  under  this  part  are  available  for  loans  made 
to  qualifying  hospitals  and  facilities  for  replacement  facilities,  the  modernization 
ari^7i.r\e?ovaI1S?  °*  exlsting  facilities,  and  capital  equipment  acquisitions 
o  ic  L,°1VN  Guarantee  Must  Be  Essential  to  Financing.— Qualifying  hospitals 
and  facilities  must  demonstrate  that  a  Federal  loan  guarantee  is  essential  to  obtain- 
mg  financing  from  non-Federal  lenders  at  a  reasonably  affordable  rate  of  interest. 

£  Additional  Eligibility  Criteria  for  Loan  Guarantees. — In  order  to  qual- 
tena  r  assistance  under  thls  Part>  a  hospital  or  facility  must  meet  the  following  cri- 

“(1)  The  hospital  or  facility  must  demonstrate  evidence  of  an  ability  to  meet 
debt  service.  J 

“(2)  The  assistance,  when  considered  with  other  resources  available  to  the 
project  is  necessary  and^  will  restore,  maintain,  or  improve  the  financial  or 
physical  soundness  of  the  nospital  or  facility 

JSd?„eSeac?fo‘i.“27o3agreeS  10  a8SUme  *he  PUb“C  resPons*bilities  de. 

“(4)  The  project  is  being  operated  and  managed  (or  will  be  operated  and  man¬ 
aged)  in  accordance  with  a  management-improvement-and-operating  plan  which 
is  designed  to  reduce  the  operating  costs  of  the  project,  which  has  been  aD 
proved  by  the  Trust  Fund  Board,  and  which  includes-  P 

(<(A)  a  detailed  maintenance  schedule; 

■<B)  a  schedule  for  correcting  any  past  deficiencies  in  maintenance,  re¬ 
pairs,  and  replacements; 

“(C)  a  plan  to  upgrade  the  project  to  meet  cost-effective  energy  efficiency 
standards  prescribed  by  the  Trust  Fund  Board;  y 

a  to  improve  financial  and  management  control  systems; 

,  H  a  detailed  annual  operating  budget  taking  into  account  such  stand- 
Fvmd  Board^antp8  C°StS  m  1116  aF6a  3S  may  be  determined  by  the  Trust 

“UU  X  !UCr  °iher  reriements  as  the  TrnSt  Fund  Board  may  determine 
5  ilPP  1Catl°n  lnLc  u,des  stringent  provisions  for  continued  State  or  locai 
“P(fi)1Thlt^  Pr0gram),b,0th  Wlth  respect  to  operating  and  financial  capital 
(b)  the  terms,  conditions,  maturity,  security  (if  any),  and  schedule  and 
amount  of  repayments  with  respect  to  the  loan  are  sufficient  to  protect  the  fi- 
anaal  interests  of  the  United  States  and  are  otherwise  reasonable  and  in  ac¬ 
cord  with  regulation,  including  a  determination  that  the  rate  of  interest  does 

the  Tnfst^  Fund  FWH  ?fcenta^e  ,on  ,the  Principal  obligation  outstanding  as 
tne  trust  bund  Board  determines  to  be  reasonable,  taking  into  account  the 

range  of  interest  rates  prevailing  in  the  private  market  for  similar  loans  and 
the  nsks  assumed  by  the  United  States.  oans  and 
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“(7)  The  hospital  or  facility  must  meet  such  other  additional  criteria  as  the 
Secretary  may  impose. 

“(d)  State  or  Local  Participation. — Projects  in  which  State  or  local  govern¬ 
mental  entities  participate  in  the  form  of  first  guarantees  of  part  or  all  of  the  total 
loan  value  shall  be  given  a  preference  for  loan  guarantees  under  this  part. 

“SEC.  2412.  GUARANTEE  ALLOTMENTS. 

“(a)  In  General. — Not  more  than  $150,000,000  shall  be  annually  allocated  from 
the  Trust  Fund  for  purposes  of  the  loan  guarantee  program  established  by  this  part. 

“(b)  Loan  Guarantees  for  Rural  Hospitals  and  Facilities. — At  least  10  per¬ 
cent  of  the  dollar  value  of  loan  guarantees  made  under  this  program  during  any 
given  year  shall  be  allocated  for  eligible  rural  hospitals  and  facilities,  to  the  extent 
a  sufficient  number  of  applications  made  by  such  hospitals  and  facilities  is  ap¬ 
proved. 

“(c)  Special  Rule  for  Refinancing  Loans. — Not  more  than  20  percent  of  the 
amount  allocated  each  year  to  the  loan  guarantee  program  established  by  this  part 
may  be  allocated  to  guarantee  refinancing  loans  during  the  year. 

“SEC.  2413.  TERMS  AND  CONDITIONS  OF  LOAN  GUARANTEES. 

“(a)  In  General. — The  principle  amount  of  the  guaranteed  loan,  when  added  to 
any  Federal  grant  assistance  made  under  this  title,  may  not  exceed  95  percent  of 
the  total  value  of  the  project,  including  land. 

“(b)  Guarantees  Provided  May  Not  Supplant  Other  Funds. — Guarantees  pro¬ 
vided  under  this  part  may  not  be  used  to  supplant  other  forms  of  State  or  local  sup¬ 
port. 

“(c)  Right  To  Recover  Funds. — The  United  States  shall  be  entitled  to  recover 
from  any  applicant  the  amount  of  payments  made  pursuant  to  any  loan  guarantee 
under  this  part,  unless  the  Trust  Fund  Board  for  good  cause  waives  its  right  of  re¬ 
covery,  and,  upon  making  any  such  payment,  the  United  States  shall  be  subrogated 
to  all  of  the  rights  of  the  recipients  of  the  payments  with  respect  to  which  the  guar¬ 
antee  was  made. 

“(d)  Modification  of  Terms. — Loan  guarantees  made  under  this  part  shall  be 
subject  to  further  terms  and  conditions  as  the  Trust  Fund  Board  determines  to  be 
necessary  to  assure  that  the  purposes  of  this  Act  will  be  achieved,  and  any  such 
terms  and  conditions  may  be  modified  by  the  Trust  Fund  Board  to  the  extent  that 
it  determines  such  modifications  to  be  consistent  with  the  financial  interest  of  the 
United  States. 

“(e)  Terms  Are  Incontestable  Absent  Fraud  or  Misrepresentation.— Any 
loan  guarantee  made  by  the  Trust  Fund  Board  pursuant  to  this  part  shall  be  incon¬ 
testable  in  the  hands  of  an  applicant  on  whose  behalf  such  guarantee  is  made,  and 
as  to  any  person  who  makes  or  contracts  to  make  a  loan  to  such  applicant  in  reli¬ 
ance  thereon,  except  for  fraud  or  misrepresentation  on  the  part  of  such  applicant 
or  other  person. 

“SEC.  2414.  PREMIUMS  FOR  LOAN  GUARANTEES. 

“(a)  In  General.— The  Trust  Fund  Board  shall  determine  a  reasonable  loan  in¬ 
surance  premium  which  shall  be  charged  for  loan  guarantees  under  this  part,  taking 
into  account  the  availability  of  the  reserves  created  under  section  2412.  Premium 
charges  shall  be  payable  in  cash  to  the  Trust  Fund  (either  in  full  upon  issuance  or 
annually  in  advance).  In  addition  to  the  premium  charge  herein  provided  for,  the 
Trust  Fund  is  authorized  to  charge  and  collect  such  amount  as  it  may  deem  reason¬ 
able  for  the  appraisal  of  a  property  or  project  offered  for  insurance  and  for  the  in¬ 
spection  of  such  property  or  project.  f  , 

“(b)  Payment  in  Advance. — In  the  event  that  the  principal  obligation  of  any  loan 
accepted  for  insurance  under  this  part  is  paid  in  full  prior  to  the  maturity  date,  the 
Trust  Fund  Board  is  authorized  in  its  discretion  to  require  the  payment  by  the  bor¬ 
rower  of  an  adjusted  premium  charge  in  such  amount  as  the  Board  determines  to 
be  equitable,  but  not  in  excess  of  the  aggregate  amount  of  the  premium  charges  that 
the  hospital  or  facility  would  otherwise  have  been  required  to  pay  if  the  loan  had 
continued  to  be  insured  until  maturity  date. 

“(c)  Trust  Fund  Board  May  Waive  Premiums.— The  Trust  Fund  Board  may  in 
its  discretion  partially  or  totally  waive  premiums  charged  for  loan  insurance  under 
this  section  for  financially  distressed  hospitals  and  facilities  (as  described  by  the 
Secretary). 

“SEC.  2415.  PROCEDURES  IN  THE  EVENT  OF  LOAN  DEFAULT. 

“(a)  Payment  of  Insurance  After  Default.— 

“(1)  Transfer  of  RIGHTS  and  interests.— The  failure  of  the  borrower  hos¬ 
pital  or  facility  to  make  payment  due  under  or  provided  by  the  terms  of  a  loan 
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insured  under  this  part  shall  be  considered  in  default  under  such  loan  and,  if 
such  default  continues  for  a  period  of  30  days,  the  lender  shall  be  entitled  to 
receive  the  benefits  of  the  insurance  as  hereinafter  provided,  upon  assignment, 
transfer,  and  delivery  to  the  Trust  Fund  Board,  within  a  period  and  in  accord¬ 
ance  with  rules  and  regulations  to  be  prescribed  by  the  Trust  Fund  Board  of — 
“(A)  all  rights  and  interests  arising  undgr  the  loan  in  default; 

“(B)  all  claims  of  the  lender  against  the  borrower  or  others,  arising  out 
of  the  loan  transactions; 

“(C)  all  policies  of  title  or  other  insurance  or  surety  bonds  or  other  guar¬ 
antees  and  any  and  all  claims  thereunder; 

“(D)  any  balance  of  the  loan  not  advanced  to  the  borrower; 

‘(E)  any  cash  or  assets  held  by  the  lender,  or  to  which  it  is  entitled,  as 
deposits  made  for  the  account  of  the  borrower  and  which  have  not  been  ap¬ 
plied  in  reduction  of  the  principal  of  the  loan  indebtedness;  and 
“(F)  all  records,  documents,  books,  papers,  and  accounts  relating  to  the 
mortgage  transaction. 

(2)  Payments  by  trust  fund. — Upon  an  assignment,  transfer,  and  delivery 
described  in  paragraph  (1),  the  obligation  of  the  borrower  to  pay  the  premium 
charges  for  the  loan  insurance  shall  cease,  and  the  Trust  Fund  shall,  subject 
to  the  cash  adjustment  provided  for  in  subsection  (d),  issue  to  the  lender  a  cer¬ 
tificate  of  claim  as  provided  in  subsection  (b),  and  debentures  having  total  face 
value  equal  to  the  original  principal  face  amount  of  the  loan  plus  such  amount 

if  borrower  may  have  paid  for  taxes,  special  assessments,  and  water  rates, 
which  are  liens  prior  to  the  mortgage;  insurance  on  the  assets;  and  reasonable 
expenses  for  the  completion  and  preservation  of  the  assets  and  any  loan  insur¬ 
ance  premiums  paid  after  default,  less  the  sum  of— 

(A)  that  part  of  the  amount  of  the  principal  obligation  that  has  been  re¬ 
paid  by  the  borrower, 

a,n  amount  equivalent  to  1  percent  of  the  unpaid  amount  of  such 
principal  obligation,  and 

„  f(C)  any  net  income  received  by  the  lender  from  the  assets. 

(3)  Option  to  foreclose. — 

“(A)  In  general.— In  the  event  of  a  default  under  the  loan  the  lender 
may,  at  its  option  and  in  accordance  with  the  regulations  of,  and  in  a  period 
of  time  to  be  determined  by  the  Trust  Fund  Board,  proceed  to  foreclose  on 
and  obtain  possession  of  or  otherwise  acquire  such  assets  from  the  borrower 
after  default,  and  receive  the  benefits  of  the  insurance  as  herein  provided, 


“(i)  the  prompt  conveyance  to  the  Trust  Fund  of  title  to  the  assets 
which  meets  the  requirements  of  the  rules  and  regulations  of  the  Trust 
bund  Board  in  force  at  the  time  the  loan  was  insured  and  which  is  evi- 
*n  ^be  manner  prescribed  by  such  rules  and  regulations'  and 
(11)  the  assignment  to  the  Trust  Fund  of  all  claims  of  the  lender 
against  the  borrower  or  others,  arising  out  of  the  loan  transaction  or 
foreclosure  proceedings,  except  such  claims  that  may  have  been  re¬ 
leased  with  the  consent  of  the  Trust  Fund  Board. 

“(B)  Repeal  of  obligation  to  pay  premium.— Upon  such  conveyance  and 
assignment  the  obligation  of  the  borrower  to  pay  the  premium  charges  for 
insurance  shall  cease  and  the  borrower  shall  be  entitled  to  receive  the  bene¬ 
fits  of  the  insurance  as  provided  in  this  subsection,  except  that  in  such 
,  _  event  the  1  percent  deduction  set  out  above  shall  not  apply. 

(b)  Certificate  of  Claim;  Division  of  Excess  Proceeds. — 

,  (n  VV^LUE  OF  CERTIFICATE.-The  certificate  of  claim  issued  under  this  section 
shall  be  for  an  amount  which  the  Trust  Fund  Board  determines  to  be  sufficient 

it0  jhe  ffCe  val¥e,of  the  debentures  issued  and  the  cash  adjustment 
paid  to  the  lender,  to  equal  the  amount  which  the  lender  would  have  received 
it,  on  the  date  of  the  assignment,  transfer  and  delivery  to  the  Trust  Fund  nro- 

KiSaCtl°-  ua)  °f  thlS  Secti5)t?,’  the  mortgagor  had  extinguished  the 
ortgage  indebtedness  by  payment  in  full  of  all  obligations  under  the  loan  and 

fioneawUnhabth.a^0fUnH  f°r  neTSary  exPeunses  lncurred  by  the  lender  in  connec¬ 
tion  with  the  default  proceedings,  or  the  acquisition  of  the  mortgaged  assets 
otherwise,  and  the  conveyance  thereof  to  the  Trust  Fund.  Each  such  certificate 
of  claim  shall  provide  that  there  shall  accrue  to  the  holder  of  such  certificate 

r!LreTC  t0  the  fac®  aai°ont  of  such  certificate,  an  increment  at  the  rate  of 
3  percent  per  annum  which  shall  not  be  compounded 

a.i2inTRIEA™ENT  °F  EX<?ESS-— If  tha  net  amount  realized  from  the  mortgage 
and  all  claims  in  connection  therewith,  so  assigned,  transferred,  and  delivered 
and  from  the  assets  covered  by  such  mortgage  and  all  claims  in  connection  with 
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such  assets,  after  deducting  all  expenses  incurred  by  the  Trust  Fund  in  han¬ 
dling,  dealing  with,  acquiring  title  to,  and  disposing  of  such  mortgage  and  as¬ 
sets  and  in  collecting  such  claims,  exceeds  the  face  value  of  the  debentures  is¬ 
sued  and  the  case  adjustment  paid  to  the  mortgagee  plus  all  interest  paid  on 
such  debentures,  such  excess  shall  be  divided  as  follows: 

“(A)  If  such  excess  is  greater  than  the  total  amount  payable  under  the 
certificate  of  claim  issued  in  connection  with  such  assets,  the  Trust  Fund 
shall  pay  to  the  holder  of  such  certificate  the  full  amount  so  payable,  and 
any  excess  remaining  thereafter  shall  be  retained  by  the  Trust  Fund  and 
credited  to  the  loan  insurance  program  of  the  Trust  Fund. 

“(B)  If  such  excess  is  equal  to  or  less  than  the  total  amount  payable 
under  such  certificate  of  claim,  the  Trust  Fund  Board  shall  pay  to  the  hold¬ 
er  of  such  certificate  the  full  amount  of  such  excess. 

“(c)  Acquisition  of  Assets  by  Conveyance  or  Foreclosure.— 

“(1)  In  general. — The  Trust  Fund  Board  is  authorized  to — 

“(A)  acquire  possession  of  and  title  to  any  assets,  covered  by  a  mortgage 
insured  under  this  section  and  assigned  to  it,  by  voluntary  conveyance  in 
extinguishment  of  the  mortgage  indebtedness,  or 
“(B)  institute  proceeding  for  foreclosure  on  the  assets  covered  by  any  such 
insured  mortgage  and  prosecute  such  proceedings  to  conclusion. 

“(2)  Bidding  procedures  at  foreclosure. — The  Trust  Fund  Board  at  any 
sale  under  foreclosure  may,  in  its  discretion,  for  the  protection  of  the  Trust 
Fund,  bid  any  sum  up  to  but  not  in  excess  of  the  total  unpaid  indebtedness  se¬ 
cured  by  the  mortgage  plus  taxes,  insurance,  foreclosure  costs,  fees,  and  other 
expenses,  and  may  become  the  purchaser  of  the  assets  at  such  sale.  In  deter¬ 
mining  the  amount  to  be  bid,  the  Trust  Fund  Board  shall  act  consistently  with 
its  duties. 

“(3)  Payment  of  expenses. — The  Trust  Fund  Board  is  authorized  to  pay  from 
the  Trust  Fund  such  sums  as  may  be  necessary  to  defray  such  taxes,  insurance, 

'  costs,  fees,  and  other  expenses  in  connection  with  the  acquisition  or  foreclosure 
of  assets  under  this  section. 

“(4)  Exercise  of  rights  pending  acquisition. — Pending  such  acquisition  by 
voluntary  conveyance  or  by  foreclosure,  the  Trust  Fund  Board  is  authorized, 
with  respect  to  any  mortgage  assigned  to  it  under  the  provisions  of  subsection 
(a),  to  exercise  all  the  rights  of  a  mortgagee  under  such  mortgage,  including  the 
right  to  sell  such  a  mortgage,  and  to  take  such  action  and  advance  such  sums 
as  may  be  necessary  to  preserve  or  protect  the  lien  of  such  mortgage. 

“(d)  Handling  and  Disposal  of  Assets;  Settlement  of  Claims.— 

“(1)  Payment  for  certain  expenses. — Notwithstanding  any  other  provisions 
of  law  relating  to  the  acquisition,  handling,  or  disposal  of  real  and  other  prop¬ 
erty  by  the  United  States,  the  Trust  Fund  Board  shall  also  have  power,  for  the 
protection  of  the  interests  of  the  Trust  Fund,  to  pay  out  of  the  Trust  Fund  all 
expenses  or  charges  in  connection  with,  and  to  deal  with,  complete,  reconstruct, 
rent,  renovate,  modernize,  insure,  make  contracts  for  the  management  of,  or  es¬ 
tablish  suitable  agencies  for  the  management  of,  or  sell  for  cash  or  credit  or 
lease  in  its  discretion,  any  assets  acquired  by  it  under  this  section. 

“(2)  Settlement  of  claims. — Notwithstanding  any  other  provision  of  law,  the 
Trust  Fund  Board  shall  also  have  the  power  to  pursue  to  final  collection  by  way 
of  compromise  or  otherwise  all  claims  assigned  and  transferred  to  it  in  connec¬ 
tion  with  the  assignment,  transfer,  and  delivery  provided  for  in  this  section,  and 
at  any  time,  upon  default,  to  foreclose  or  refrain  from  foreclosing  on  any  assets 
secured  by  any  mortgage  assigned  and  transferred  to  or  held  by  it. 

“(3)  Limitations  on  AUTHORITY. — Subsections  (a)  and  (b)  shall  not  be  con¬ 
strued  to  apply  to  any  contract  for  hazard  insurance,  or  to  any  purchase  or  con¬ 
tract  for  services  or  supplies  on  account  of  such  assets  if  the  amount  thereof 
does  not  exceed  $1,000. 

“Part  C — Interest  Rate  Subsidies 

“SEC.  2421.  PROVISION  OF  INTEREST  RATE  SUBSIDIES. 

“(a)  In  General. — The  Secretary,  with  the  approval  of  the  Trust  Fund  Board, 
shall  make  available  interest  subsidies  to  reduce  the  cost  of  financing  qualifying 
pi*oj  ects . 

“(b)  Purposes. — The  interest  subsidy  program  shall  provide  a  partial  Federal  sub¬ 
sidy  of  debt  service  payment  for  financing  replacement  (whether  by  construction  or 
acquisition),  modernization,  and  renovation  projects  or  capital  equipment  acquisi¬ 
tions. 
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“SEC.  2422.  ELIGIBLE  LOANS. 

“(a)  In  General. — Qualifying  hospitals  and  facilities  should  have  issued  or  plan 
to  issue  bonds,  or  should  have  secured  or  plan  to  secure  loans,  for  capital  projects 
or  be  responsible  for  paying  debt  service  on  general  obligation  or  revenue  bonds  is¬ 
sued  or  loans  made  on  the  qualifying  hospital’s  or  facility’s  behalf.  To  be  eligible, 
bonds  must  have  been  issued  after  December  31,  1992. 

“(b)  Non-Federal  Participation  Requirement.— In  order  to  obtain  assistance 
under  this  part,  a  hospital  or  facility  must  receive  assistance  from  non-Federal 
sources  in  an  amount  not  less  than  the  amount  of  the  assistance  provided  under 
this  part. 

“SEC.  2423.  ALLOTMENT  OF  SUBSIDIES. 

“(a)  In  General. — Interest  subsidy  grants  will  be  made  in  the  amount  of  3  per¬ 
cent  for  qualifying  non-Federal  loans. 

“(b)  Qualifying  Federal  Loans  Made  Under  This  Act. — Interest  subsidy 
grants  in  an  amount  of  up  to  5  percent  will  be  made  for  qualifying  Federal  loans 
made  under  this  title  if  it  is  determined  by  the  Trust  Fund  Board  that  the  project 
would  not  be  otherwise  financially  feasible. 

“(c)  Reserve  for  Rural  Hospitals  and  Facilities.— At  least  10  percent  of  the 
total  value  of  all  interest  subsidies  awarded  in  any  given  year  shall  be  awarded  to 
rural  hospitals  and  facilities,  provided  that  a  sufficient  number  of  applications  are 
approved. 

“(d)  Limitation  on  Amount  of  Subsidies  Awarded  in  a  Given  State.— The  ag¬ 
gregate  value  of  interest  subsidies  made  to  hospitals  and  facilities  in  any  State  in 
a  given  year  shall  not  exceed  25  percent  of  the  total  value  of  all  interest  subsidies 
made  during  that  year. 

“(e)  Amount  Allocated  From  Trust  Fund.— The  Trust  Fund  Board  shall  make 
available  $220,000,000  annually  for  interest  subsidies  under  this  part. 

“SEC.  2424.  TERMS  AND  CONDITIONS  FOR  SUBSIDIES. 

(a)  State  or  Local  Participation. — State  or  local  participation  in  an  amount 
equal  to  not  less  than  the  Federal  subsidy  is  required. 

“(b)  Issuance  of  Federal  Commitments.— Successful  applicants  will  receive  a 
Federal  commitment  of  interest  subsidy  grant.  Applicants  will  then  have  12  months 
to  finalize  financing  arrangements  before  unobligated  funds  would  be  returned  to 
the  subsidy  program  pool.  A  commitment,  when  issued,  shall  be  valid  for  as  long 
as  a  hospital  or  facility  continues  to  meet  the  eligibility  qualifications  of  this  title. 
“SEC.  2425.  SUBSIDIES  FOR  LOAN  REFINANCING. 

“In  addition  to  providing  interest  rate  subsidies  for  new  loans,  the  Trust  Fund 
may  provide  subsidies  to  assist  in  refinancing  if  the  hospital  or  facility  presently 
lacks  permanent  financing  at  an  affordable  current  market  rate. 


“Part  D — Direct  Matching  Loans 


“SEC.  2431.  PROVISION  OF  MATCHING  LOANS. 

“(a)  In  General.— The  Secretary,  with  the  approval  of  the  Trust  Fund  Board 
shall  provide  direct  matching  loans  to  qualified  hospitals  and  facilities  unable  other¬ 
wise  to  obtain  essential  financing. 

“(b)  Purposes.— The  purpose  of  this  part  is  to  provide  qualifying  hospitals  and  fa- 
cinties  with  direct  matching  loans  for  essential  replacement  (whether  by  construe- 
ti°n  or  acquisition),  modernization,  and  renovation  projects  and  capital  equipment 
acquisitions.  These  loans  are  to  be  primarily  provided  for  the  funding  of  smaller 
projects  where  the  transaction  costs  of  securing  financing  from  other  sources  may 
be  disproportionately  onerous  in  relationship  to  the  amounts  financed. 

“SEC.  2432.  EUGIBLE  PROJECTS. 


nnnInnnGx^RAL'~iiUali^d  applicant,s  may  seek  a  project  loan  of  up  to 
$50,000,000.  Not  more  than  75  percent  of  the  cost  of  the  project  may  come  from  Fed¬ 
eral  sources. 

“(b)  Exception  for  Financially  Distressed  Applicants.— The  Trust  Fund 
Board  shall  have  the  discretion  to  waive  the  25  percent  match  requirement  for  fi¬ 
nancially  distressed  hospitals  and  facilities  (as  described  by  the  Secretary). 

“SEC.  2433.  ALLOTMENT  OF  LOANS. 

“(a)  In  General.— The  Trust  Fund  Board  shall  make  available  $200,000  000  in 
direct  matching  loans  annually.  Funded  projects  should  be  divided  between  projects 
designed  to  achieve  compliance  with  accreditation  standards,  life  safety  code,  and 
other  certification  standards,  and  those  related  to  the  provision  of  new  services. 
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“(b)  Reserve  for  Rural  Hospitals  and  Facilities.— No  less  than  10  percent  of 
the  total  value  of  loans  made  under  the  program  shall  be  made  to  rural  hospitals 
and  facilities,  if  there  are  a  sufficient  number  of  approved  applications  from  such 
hospitals  and  facilities. 

“SEC.  2434.  TERMS  AND  CONDITIONS  OF  LOANS. 

“(a)  General  Term. — Loans  will  be  made  for  a  period  equal  to  the  construction 
period  plus  up  to  39  years  amortization. 

“(b)  Interest  Rate. — The  interest  rate  will  be  a  market  rate  determined  by  the 
Trust  Fund  Board  to  be  the  most  recent  applicable  index  for  revenue  bonds,  as  the 
Board  finds  appropriate. 

“SEC.  2435.  USE  OF  LOANS  FOR  REFINANCING. 

“In  addition  to  providing  loans  for  new  projects,  the  Trust  Fund  Board  may  grant 
loans  under  this  part  to  refinance  existing  loans  if  the  hospital  or  facility  has  been 
unable  to  secure  permanent  financing  at  an  affordable  current  market  rate,  except 
that  the  amount  of  assistance  provided  under  this  part  during  a  year  for  refinancing 
existing  loans  may  not  exceed  20  percent  of  the  total  amount  made  available  for  as¬ 
sistance  under  this  part  for  the  year. 

“SEC.  2436.  CREATION  OF  REVOLVING  FUND. 

“In  addition  to  the  new  amounts  made  available  each  year,  all  loan  repayments 
made  by  hospitals  and  facilities  shall  be  held  in  a  revolving  fund  that  may  be  used 
for  additional  loans. 

“SEC.  2437.  LOAN  DEFAULT. 

“(a)  In  General. — The  failure  of  the  borrower  hospital  or  facility  to  make  pay¬ 
ment  due  under  or  provided  by  the  terms  of  a  loan  granted  under  this  part  shall 
be  considered  a  default  under  such  loan  and,  if  such  default  continues  for  a  period 
of  30  days,  the  Trust  Fund  Board  shall  have  the  right  to  begin  collection  proceed¬ 
ings  against  the  borrower. 

“(b)  Priority  of  Federal  Interest. — In  the  case  of  default,  the  United  States 
shall  be  paid  prior  to  State  or  local  bonds. 

“(c)  Settlement  of  Claims. — Notwithstanding  any  other  provision  of  law,  the 
Trust  Fund  Board  shall  have  the  power  to  pursue  to  final  collection  by  way  of  com¬ 
promise  or  otherwise  all  claims  assigned  and  transferred  to  the  Trust  Fund  in  con¬ 
nection  with  an  assignment,  transfer,  and  delivery  and  at  any  time,  upon  default, 
to  foreclose  or  refrain  from  foreclosing  on  any  assets  secured  by  any  defaulted  loan 
held  by  the  Trust  Fund. 

“Part  E— Grants  for  Urgent  Capital  Needs 


“SEC.  2441.  PROVISION  OF  GRANTS. 

“(a)  In  General. — The  Secretary,  with  the  approval  of  the  Trust  Fund  Board, 
shall  make  direct  grants  to  qualified  hospitals  and  facilities  with  urgent  capital 


nee(Js 

“(b)  PURPOSES. — Direct  grants  shall  be  available  to  eligible  hospitals  and  facilities 
for  3  types  of  projects: 

“(1)  Emergency  certification  and  licensure  grants  would  be  available  to  eligi¬ 
ble  hospitals  and  facilities  that  are  threatened  with  closure  or  loss  of  accredita¬ 
tion  or  certification  of  a  facility  or  of  essential  services  as  a  result  of  life  or  safe¬ 
ty  code  violations  or  similar  facility  or  equipment  failures.  Such  grants  would 
provide  limited  funding  for  repair  and  renovation  or  capital  equipment  acquisi¬ 
tion  where  failure  to  fund  would  disrupt  the  provision  of  essential  public  health 


services  such  as  emergency  care. 

“(2)  Emergency  grants  would  be  available  for  capital  renovation,  expansion, 
or  replacement  (whether  by  construction  or  acquisition)  necessary  to  the  main¬ 
tenance  or  expansion  of  essential  safety  and  health  services  such  as  obstetrics, 
perinatal,  emergency  and  trauma,  primary  care  and  preventive  health  services. 

“(3)  Planning  grants  would  be  available  to  qualified  hospitals  and  facilities  re¬ 
quiring  pre-approval  assistance  related  to  management  and  finance  in  order  to 
apply  for  loans,  loan  guarantees,  and  interest  subsidies  under  this  title. 

“(c)  Priority  to  Financially  Distressed  Providers.— Priority  for  direct  grants 
under  this  section  would  be  given  to  financially  distressed  hospitals  and  facilities 


(as  described  by  the  Secretary).  „  , 

“(d)  Application  Process. — The  Secretary,  with  the  approval  of  the  1  rust  b  und 
Board,  shall  create  an  expedited  application  process  for  direct  grants. 

“(e)  Amount  Allocated  From  Trust  Fund.— The  Trust  Fund  Board  shall  annu¬ 
ally  allocate  $410,000,000  from  the  Trust  Fund  for  grants  under  this  part. 
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“SEC.  2442.  ELIGIBLE  PROJECTS. 

“(a)  Matching  Grants. — 

“(1)  Limitation  on  amount. — Grants  for  capital  expenditures  by  qualified 
hospitals  and  facilities  will  be  limited  to  $25,000,000. 

“(2)  Matching  requirement.— At  least  half  of  the  projects  funded  in  a  year 
must  receive  at  least  50  percent  of  their  funding  from  State  or  local  sources. 
The  remaining  projects  funded  during  the  year  could  be  financed  up  to  90  per¬ 
cent  with  a  combination  of  Federal  grants  and  loans. 

“(3)  Reservation  for  rural  applicants.— No  less  than  10  percent  of  the 
grant  funds  in  any  given  year  would  be  reserved  for  rural  applicants,  provided 
that  a  sufficient  number  of  applications  are  approved. 

“(b)  Planning  Grants. — 

“(1)  In  general.— Applicants  who  can  demonstrate  general  qualification  for 
the  direct  matching  loan,  loan  guarantee,  or  interest  subsidy  programs  under 
this  title  will  be  eligible  for  a  grant  of  up  to  $200,000  to  assist  in  implementa¬ 
tion  of  key  budgetary  and  financial  systems  as  well  as  management  and  govern¬ 
ance  restructuring. 

“(2)  Limit  on  total  amounts  provided.— The  total  amount  of  assistance  pro- 
vided  under  this  part  in  the  form  of  planning  grants  described  in  this  subsection 
shall  not  exceed  $10,000,000. 


“PART  F— TRANSITIONAL  ASSISTANCE  FOR  ACADEMIC  HEALTH  CENTERS 

“SEC.  2451.  PROVISION  OF  INTEREST  RATE  SUBSIDIES. 

“The  Secretary,  with  the  approval  of  the  Trust  Fund  Board,  shall  make  available 
interest  subsidies  to  reduce  the  cost  of  financing  eligible  major  facility  replacement 
projects  of  eligible  hospitals. 

“SEC.  2452.  ELIGIBLE  FINANCING. 

“(a)  In  General  —An  interest  subsidy  is  available  under  this  part  with  respect 
to  any  financing  obtained  by  the  hospital  if  the  financing  meets  the  requirements 
of  subsections  (b)  through  (d),  without  regard  to  whether  such  financing  is  subject 
to  ^refunding,  advance  refunding,  or  refinancing. 

“(b)  Proportion  of  Aggregate  Financing  Used  for  Project.— An  interest  sub- 
sidy  is  available  under  this  part  with  respect  to  any  financing  obtained  for  a  project 
0  5  lfiln.ot  less  tban  80  Percent  of  all  financing  for  which  a  subsidy  is  provided 
under  this  part  with  respect  to  the  project  is  used  for  such  project. 

(c)  Limit  on  Total  Amount  of  Financing  Eligible  for  Subsidy. — The  total 

amount  of  financing  for  which  a  subsidy  is  provided  under  this  part  with  respect 
to  a  project  may  not  exceed  the  lesser  of—  F 

,  '  6;5ilPer,cent.  ^e  total  cost  of  the  project,  as  specified  by  the  governing 

board  of  the  hospital  prior  to  June  1,  1994;  J  g 

“(2)  the  total  amount  of  borrowing  authorized  by  the  governing  board  of  the 
hospital  with  respect  to  the  project  prior  to  June  1,  1994;  or 

(3)  the  Secretary’s  estimate  of  the  reasonable  cost  of  such  financing  as  deter- 
mined  in  accordance  with  the  methodology  described  in  section  1861(v). 

(d)  Prohibition  Against  Use  of  Subsidy  for  Retroactive  Debt  Service  Pay- 

!l=t!IS;7The  S77tary  may  not  Provide  any  interest  subsidy  under  this  part  with 
respect  to  any  debt  service  payment  made  by  a  hospital  prior  to  the  date  on  which 
the  subsidy  is  initially  provided  to  the  hospital  under  this  part. 

“SEC.  2453.  ELIGIBILITY  OF  HOSPITALS  AND  PROJECTS. 

parUf  ^hfho^ftaU^  h°Spital  is  eliglble  to  receive  an  interest  subsidy  under  this 

oaS3“ector^ShP);yment  fOT  ^  direCt  COS‘S  °f  *"“>>■“• 

tio<n2)l°SISfiMvetivpf9^4’  WaS  eligibl<;  ^ receive  a  payment  adjustment  under  sec- 
ismSSlY,  and“  am°U"‘  determme,i  in  accord““  ”‘h  “•‘ion 
“(3)  is  a  public  or  nonprofit  hospital 
“(b)  Projects. — 

undei  fadl“y  of  a  hospital  is  eligible 

Prior  to  June  1,  1994,  the  project  has  been  approved  by  a  State  under 
a  capital  review  program  or,  in  the  case  of  a  project  in  a  State  without  such 
3  Pf«ftm’by  tbe  governing  board  of  the  hospital; 

,  <BLthe  hospital  demonstrates  that  the  replacement  facility  will  be  avail¬ 
able  for  providing  services  to  patients  not  later  than  December  31,  2002  and 
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was  not  available  for  providing  services  to  patients  prior  to  January  1, 
1987;  and 

“(C)  the  total  cost  of  the  project  is  not  less  than  $500,000,000. 

“(2)  Total  project  cost  defined— In  paragraph  (1)(C),  the  term  ‘total 
project  cost’  means  the  total  amount  of  project-related  costs,  including  the  fol¬ 
lowing:  construction;  land;  air  rights;  equipment;  construction  contingency; 
planning;  legal,  architectural,  engineering,  and  design  services;  interest  during 
construction;  borrowings  for  the  purpose  of  refinancing  previously  incurred  debt 
in  order  to  meet  requirements  of  a  new  lender;  and  other  expenses  generally 
recognized  as  costs  of  development,  financing,  and  construction  of  such  projects. 

“SEC.  2454.  ALLOTMENT  OF  SUBSIDIES. 

“(a)  In  General. — Interest  subsidy  grants  to  a  hospital  under  this  part  will  be 
made  in  an  amount  not  to  exceed  3  percentage  points,  except  that  the  amount  of 
such  a  grant  may  not  exceed  the  interest  portion  of  the  eligible  financing  involved. 

“(b)  Amount  Allocated  From  Trust  Fund. — The  Trust  Fund  Board  shall  make 
available  $50,000,000  annually  for  interest  subsidies  under  this  part.  If  such 
amount  is  insufficient  to  provide  interest  subsidies  to  all  eligible  applicants,  the 
amount  of  the  subsidy  provided  to  each  recipient  shall  be  reduced  on  a  pro  rata 
basis.”. 

(b)  Adjustment  to  Payments  for  Capital-related  Costs  Under  Medicare. — 
Section  1886(g)(1)(B)  of  the  Social  Security  Act  (42  U.S.C.  1395ww(g)(l)(B))  is 
amended — 

(1)  by  striking  “and”  at  the  end  of  clause  (iii); 

(2)  by  striking  the  period  at  the  end  of  clause  (iv)  and  inserting  “,  and”;  and 

(3)  by  adding  at  the  end  the  following  new  clause: 

“(v)  shall  provide  for  adjustments  to  take  into  account  the  extent  to  which 
capital-related  costs  incurred  by  a  hospital  are  costs  with  respect  to  which  the 
hospital  received  financial  assistance  under  title  XXIV.”. 

(c)  Effective  Date. — The  amendment  made  by  subsection  (a)  shall  take  effect 
October  1,  1994. 

Subtitle  D — Lead  Paint  Abatement 


SEC.  7301.  ALLOTMENTS  FOR  STATES  AND  CERTAIN  POLITICAL  SUBDIVISIONS. 


(a)  In  General. — 

(1)  Standard  allotments. — The  Secretary  shall,  for  fiscal  year  1995  and 
each  subsequent  fiscal  year,  make  a  standard  allotment  for  each  eligible  public 
entity  in  the  amount  determined  in  accordance  with  section  7309(b). 

(2)  Total  allotments. — The  Secretary  shall,  for  each  of  such  years,  make  a 
total  allotment  for  each  eligible  public  entity  for  which  the  amount  of  the  stand¬ 
ard  allotment  for  such  entity  for  the  year  exceeds  $250,000.  The  amount  of  the 
total  allotment  shall  be  determined  in  accordance  with  section  7309(a). 

(3)  Contracts. — For  the  purposes  described  in  section  7304,  in  each  of  such 
fiscal  years,  the  Secretary  shall  enter  into  a  contract  with  each  eligible  public 
entity  for  which  a  total  allotment  is  made  for  such  year,  under  which  contract 
the  amount  of  the  total  allotment  made  for  the  entity  for  such  year  is  paid  to 
the  entity. 

(4)  Ineligibility  because  of  insufficient  standard  allotment.— If  the 
amount  of  the  standard  allotment  for  an  eligible  public  entity  is  equal  to  or  less 
than  $250,000,  the  entity  shall  not  receive  a  contract  under  this  section  for  the 
fiscal  year  and  the  standard  allotment  for  the  entity  shall  be  terminated  for  the 
fiscal  year. 

(b)  Eligible  Public  Entities. — For  purposes  of  this  subtitle,  the  term  eligible 
public  entity”  means  any  public  entity  that — 

(1)  submits  to  the  Secretary  for  the  fiscal  year  involved  a  plan  in  accordance 
with  section  7307(a)  that  is  approved  by  the  Secretary  under  section  7307(b); 


(2)  is — 

(A)  a  State;  .  . 

(B)  a  city  that  has  a  population  of  100,000  or  more  individuals; 

(C)  an  urban  county  (excluding  the  population  of  any  such  city  therein 
that  has  so  submitted  such  a  plan);  or 

(D)  a  consortium  of  smaller  communities  that  are  not  entities  described 
in  subparagraph  (A),  (B),  or  (C)  that — 

(i)  submits  the  plan  under  section  7307(a)  as  a  consortium;  and 

(ii)  meets  such  other  requirements  as  the  Secretary  may  establish; 
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(3)  has  an  authorized  program  under  section  404  of  the  Toxic  Substances  Con¬ 
trol  Act,  or  is  located  in  a  State  that  has  such  a  program; 

(4)  has  submitted  to  the  Secretary  a  comprehensive  housing  affordability 
strategy  under  section  105  of  the  Cranston-Gonzalez  National  Affordable  Hous¬ 
ing  Act  that  includes  the  information  required  by  section  ,  105(b)(  16)  of  such  Act 
(as  added  by  section  1014  of  the  Housing  and  Community  Development  Act  of 
1992,  Public  Law  102-550,  relating  to  information  on  lead-based  paint  hazards) 
and  has  not  had  such  strategy  disapproved  for  the  year  involved  because  of  fail¬ 
ure  to  provide  sufficient  information  under  such  section  105(b)(  16);  and  t 

(5)  for  any  public  entity  that  is  a  city  or  urban  county,  has  in  effect,  for  the 
entire  jurisdiction  of  the  public  entity,  local  lead-based  paint  laws. 

SEC.  7302.  LEAD  ABATEMENT  PROGRAM  ACCOUNT;  REQUIRED  PAYMENTS. 

(a)  Program  Account. — 

(1)  In  general. — The  Secretary  shall  award  contracts  under  section  7301  only 
with  amounts  available  in  the  Lead  Abatement  Program  Account  (established 
under  section  9512  of  the  Internal  Revenue  Code  of  1986).  Any  amounts  in  the 
Account  on  October  1  of  a  fiscal  year  that  remain  after  amounts  are  reserved 
pursuant  to  section  7312  shall  be  allotted  for  contracts  in  accordance  with  sec¬ 
tion  7301.  Any  amounts  credited  to  the  Account  during  the  period  of  such  fiscal 
year  occurring  after  October  1  shall  not  be  available  for  allotment  during  such 
period. 

(2)  Expenditures  from  account. — Amounts  in  the  Account  shall  be  avail¬ 
able  for  purposes  of  awarding  contracts  under  sections  7301  and  7309(d)  and 
for  administrative  cost  as  provided  in  section  7312,  but  shall  not  be  available 
for  any  other  purpose. 

(b)  Required  Payments.— 

(1)  In  general. — Subject  to  subsection  (c),  the  Secretary  shall  award  con¬ 
tracts  under  section  7301  for  fiscal  year  1995  and  each  subsequent  fiscal  year. 

(2)  Rule  of  CONSTRUCTION. — Paragraph  (1)  may  not  be  construed  to  estab¬ 
lish,  with  respect  to  this  section,  an  entitlement  of  any  individual  to  have  car¬ 
ried  out  on  behalf  of  the  individual  any  activity  authorized  in  section  7304. 

(c)  Limitations. — The  requirement  for  the  Secretary  to  award  a  contract  under 
section  7301  to  an  eligible  public  entity  applies — 

(1)  only  to  the  extent  that  there  are  amounts  in  the  Account  and  only  to  the 
extent  of  the  amount  of  the  total  allotment  made  under  such  section  for  the  en¬ 
tity; 

(2)  only  to  the  extent  of  the  Federal  payments  corresponding  to  the  amount 
of  non-Federal  contributions  made  by  the  entity  under  section  7303; 

(3)  only  if  section  7301(a)(4)  has  not  terminated  the  standard  allotment  for 
the  entity;  and 

(4)  only  if  subsection  (d)  has  not  terminated  the  availability  of  the  contract 
amounts  provided  from  the  total  allotment. 

(d)  Availability  of  Contract  Amounts.— With  respect  to  the  24-month  period 
beginning  on  the  date  on  which  contract  amounts  under  section  7301  for  a  fiscal 
year  become  available  to  an  eligible  public  entity,  any  portion  of  such  amounts  that 
is  not  obligated  by  the  entity  before  the  expiration  of  such  period  shall  lapse  into 
the  Account  and  be  available  for  contracts  under  such  subsection  for  the  following 
fiscal  year. 

SEC.  7303.  REQUIREMENT  OF  MATCHING  FUNDS. 

(a)  In  General.— The  Secretary  may  not  award  a  contract  under  section  7301  for 
a  fiscal  year  to  an  eligible  public  entity  unless  the  public  entity  agrees,  with  respect 
to  the  costs  of  the  program  to  be  earned  out  in  such  year  by  the  entity  pursuant 
to  such  section,  to  make  available  (directly  or  through  donations  from  public  or  pri¬ 
vate  entities)  non-Federal  contributions  toward  such  costs  in  an  amount  that  is  not 
less  than  10  percent  of  such  costs. 

(b)  Determination  of  Amount  of  Non-Federal  Contribution. — Non-Federal 
contributions  required  in  subsection  (a)  may  be  in  cash  or  in  kind,  fairly  evaluated 
including  plant,  equipment,  or  services.  Amounts  provided  by  the  Federal  Govern¬ 
ment,  or  services  assisted  or  subsidized  to  any  significant  extent  by  the  Federal 
Government,  may  not  be  included  in  determining  the  amount  of  such  non-Federal 
contributions. 

SEC.  7304.  USE  OF  CONTRACT  AMOUNTS. 

(a)  In  General. — Contract  amounts  under  section  7301  may  be  used— 

(1)  to  perform  risk  assessments  and  inspections  in  eligible  facilities; 

(2)  to  provide  for  the  abatement  of  lead-based  paint  hazards  in  eligible  facili¬ 
ties; 
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(3)  to  provide  for  the  additional  cost  of  abatement  of  lead-based  paint  hazards 
in  eligible  facilities  undergoing  renovation  funded  by  other  sources; 

(4)  with  respect  to  common  areas  in  residential  structures  containing  eligible 
residential  units  and  dwelling  units  that  are  not  eligible  residential  units,  to 
perform  risk  assessments  and  inspections,  to  provide  for  the  abatement  of  lead- 
based  paint  hazards,  and  to  provide  for  the  additional  cost  of  abatement  of  lead- 
based  paint  hazards  in  such  structures  undergoing  renovation  funded  by 
sources  other  than  this  subtitle;  except  that  the  ratio  of  the  contract  amounts 
used  with  respect  to  a  structure  for  purposes  under  this  paragraph  to  the  total 
cost  of  the  risk  assessments,  inspections,  and  abatement  for  common  areas  of 
the  structure  may  not  exceed  the  ratio  of  the  number  of  eligible  residential 
units  in  the  structure  to  the  number  of  dwelling  units  in  the  structure  that  are 
not  eligible  residential  units; 

(5)  to  ensure  that  risk  assessments,  inspections,  and  abatements  are  carried 
out  by  certified  contractors  in  accordance  with  section  402  of  the  Toxic  Sub¬ 
stances  Control  Act; 

(6)  to  monitor  the  blood-lead  levels  of  workers  involved  in  lead  hazard  abate¬ 
ment  activities  funded  with  contract  amounts; 

(7)  to  test  soil,  interior  surface  dust,  and  the  blood-lead  levels  of  children  who 
are  less  than  6  years  of  age  residing  in  eligible  residential  units  after  lead-based 
paint  hazard  abatement  activity  has  been  conducted,  to  assure  that  such  activ¬ 
ity  does  not  cause  excessive  exposures  to  lead; 

(8)  to  train  employees  and  nonprofit  contractors  of  eligible  public  entities  con¬ 
ducting  activities  funded  with  contract  amounts  to  conduct  such  activities,  ex¬ 
cept  that  such  training  shall  be  provided  through  training  providers  accredited 
under  sections  402  and  404  of  the  Toxic  Substances  Control  Act; 

(9)  to  assist  in  the  temporary  relocation  of  occupants  of  eligible  residential 
units  while  lead  hazard  abatement  activities  are  being  conducted  for  such  units; 

(10)  to  acquire,  renovate,  and  maintain  temporary  housing  for  low-income  oc¬ 
cupants  of  eligible  residential  units  while  lead  hazard  abatement  activities  are 
being  conducted  for  such  units; 

(11)  to  undertake  emergency  measures; 

(12)  only  if  expressly  authorized  by  regulations  issued  by  the  Secretary— 

(A)  to  perform  risk  assessment,  inspection,  and  abatement  activities  in 
dwelling  units  that  are  not  eligible  residential  units  but  are  undergoing 
renovation  pursuant  to  which  they  will  be  made  available  for  occupancy 
subject  to  provisions  of  section  7306  that  apply  to  eligible  residential  units; 

(B)  to  assist  in  the  permanent  relocation  of  families  with  children  who 
are  less  than  6  years  of  age  and  have  elevated  blood  levels;  or 

(C)  to  conduct  activities  to  prevent  degradation  of  lead-based  paint,  in¬ 
cluding  activities  to  control  moisture;  and 

( 13)  to  carry  out  such  other  activities  that  the  Secretary  determines,  by  regu¬ 
lation,  are  appropriate  to  promote  the  purposes  of  this  subtitle. 

(b)  Forms  of  Assistance. — 

(1)  In  general. — Subject  to  paragraph  (2),  contract  amounts  under  section 
7301  may  be  used  to  carry  out  activities  under  subsection  (a)  through  a  variety 
of  programs,  including  direct  provision  of  such  services,  grants,  loans,  equity  in¬ 
vestments,  revolving  loan  funds,  loan  funds,  loan  guarantees,  interest  write¬ 
downs,  and  other  forms  of  assistance  approved  by  the  Secretary. 

(2)  Requirements  for  grants  by  states  to  units  of  general  local  gov¬ 
ernment. — A  State  may  not  provide  a  grant  to  any  public  entity  or  other  unit 
of  general  local  government  using  contract  amounts  under  section  7301  unless 
such  entity  or  unit  has  a  local  lead-based  paint  law  in  effect  for  its  entire  juris¬ 
diction.  This  paragraph  may  not  be  construed  to  limit  the  use  of  contract 
amounts  under  section  7301  to  provide  assistance  in  any  form  authorized  under 
paragraph  ( 1)  other  than  such  grants. 

SEC.  7305.  REQUIREMENTS  OF  ELIGIBLE  PUBLIC  ENTITIES. 

(a)  Compliance  With  Plan. — Contract  amounts  may  be  expended  by  the  eligible 
public  entity  receiving  the  contract  only  in  accordance  with  the  plan  for  the  entity 
approved  by  the  Secretary  under  section  7307. 

(b)  Certification  of  Personnel  and  Compliance. — Contract  amounts  may  not 
be  expended  for  risk-assessment,  inspection,  or  abatement  activities  unless  the  eligi¬ 
ble  public  entity  ensures  that  the  individuals  conducting  such  activities  have  been 
certified  in  accordance  with  the  requirements  of  section  402  of  the  Toxic  Substances 
Control  Act. 
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(c)  Limitation  of  Administrative  Expenses.— Not  more  than  10  percent  of  a 
contract  amounts  under  section  7301  may  be  used  for  administrative  expenses  asso¬ 
ciated  with  the  activities  under  section  7304(a). 

(d)  Limitation  on  Emergency  Measures.— Not  more  than  20  percent  of  a  con¬ 
tract  amounts  under  section  7301  may  be  used  to  undertake  emergency  measures. 

(e)  Prohibition  of  Substitution  of  Funds. — Contract  amounts  may  not  be  used 
to  replace  other  amounts  made  available  or  designated  by  State  or  local  govern¬ 
ments  for  use  for  the  purposes  under  section  7304(a). 

(L  Financial  Records.  An  eligible  public  entity  that  receives  a  contract  under 
section  7301  shall  maintain  any  financial  records  that  the  Secretary  shall  require 
to  ensure  proper  accounting  and  disbursing  of  contract  amounts,  and  shall  provide 
such  records  to  the  Secretary  upon  request. 

Vse  OF  Amounts  to  Assist  Small  Businesses.— Notwithstanding  section 
/d04,  not  more  than  1  percent  of  amounts  under  a  contract  under  section  7301  may 
be  used  to  provide  assistance  or  incentives  to  nonprofit  organizations  and  small 
businesses,  which  have  10  or  fewer  employees  (or  such  other  number  of  employees 
as  tne  secretary  provides  by  regulation),  to  encourage  such  organizations  and  busi¬ 
nesses  to  obtain  or  engage  in  work  involving  performing  risk  assessments  and  in- 
spections,  conducting  lead  hazard  abatement  activities,  or  conducting  emergency 
measures  and  to  assist  such  businesses  or  organizations  to  obtain  such  work. 


SEC.  7306.  CONTINUED  USE  OF  ELIGIBLE  RESIDENTIAL  UNITS  AS  AFFORDABLE  HOUSING. 

(a)  Affordable  Housing  Requirement.— For  the  duration  of  the  period  de¬ 
scribed  in  subsection  (b),  any  eligible  residential  unit  for  which  abatement  activities 
are  carried  out  with  contract  amounts  shall — 

( 1)  in  the  case  of  a  rental  dwelling  unit — 

(A)  bear  a  rent  (not  including  any  utility  charges)  that  does  not  exceed 
the  fair  market  rental  established  under  section  8  of  the  United  States 
Housing  Act  of  1937  and  applicable  to  a  unit  in  the  area  of  comparable  size 
and  type;  and 

k?  rebjsed  f°r  leasing  to  a  holder  of  a  voucher  or  certificate  of  eli- 
gibihty  under  section  8  of  the  United  States  Housing  Act  of  1937  because 
of  the  status  of  the  prospective  tenant  as  a  holder  of  such  voucher  or  certifi¬ 
cate  of  eligibility;  or 

(2)  m  the  case  of  a  unit  that  is  occupied  by  the  owner  of  the  unit  or  for  which 
the  family  that  will  occupy  the  unit  has  entered  into  a  contract  to  purchase  the 
unit,  be  occupied  by  a  family — 

(A)  whose  members  include  (I)  a  child  who  is  less  than  6  years  of  age 

or  (II)  a  pregnant  female;  and  e  ’ 

(B)  that  is  a  low-income  family. 

(b)  ,A^p.licaele  PERfOD  -For  any  eligible  residential  unit  involved,  the  period  re¬ 
ferred  to  in  subsection  (a)  is  the  period  beginning  upon  the  date  that  post- abatement 
clearance  testing  is  satisfactorily  completed  and  consisting  of  a  number  of  consecu- 

SctTmo^extndrf  fr0"  di"dln6  by  850  the  amou"t  »f 

(c)  Agreement  and  Lien. — 

(1)  Agreement.— Contract  amounts  may  be  expended  for  abatement  activities 

fi>esafhp  e?b  KireS1B?ntlali^mt  0nly-  if’  before  the  commencement  of  the  activi¬ 
ties,  the  eligible  public  entity  receiving  the  contract  has  made  reasonable  efforts 
to  enter  into  an  agreement  with  the  owner  of  the  unit  that _ 

(A)  provides  for  the  abatement  activities  to  be  carried  out- 

a„®w^sub^ea",  “,n„dder  ParagraPh  <3>  the 

de£™P™e"  appfoepnriat5  ^  ““  breaCh  °f  ““  a6reement’  “  “>e  Secretary 

(2)  Nonconsensual  LIEN.— In  any  case  in  which  the  eligible  public  entity  in¬ 
volved  is  unable  to  enter  into  an  agreement  under  paragraph  (l)with  the  owner 

residential  unit,  the  expenditure  of  any  contract  amounts  for 
T6nt  actlvlties  for  Athe  unit  shall  create  a  lien  under  paragraph  (3) 
t/3i  Terms  of  lien  —A  lien  under  this  paragraph  shall  be  m  the  amount  of 
the  expenditures  made  with  contract  amounts  for  abatement  activities  carried 
out  with  respect  to  the  unit,  with  the  eligible  public  entity  as  the  holder  of  the 

(d)  Recovery  of  contract  amounts. — 

( 1)  AUTHORITY.—If,  at  any  time  during  the  period  described  in  subsection  (hi 
mpnfact!6  residential  unit  for  which  contract  amounts  were  expended  for  abate- 
”  does  not  comply  with  the  requirements  under  subsection  (a)  the 

lgible  public  entity  or  the  Secretary  may  recover  from  the  owner  of  the  struc- 
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ture  all  or  part  of  the  expenditures  of  the  contract  made  for  abatement  activities 
conducted  with  respect  to  the  unit,  together  with  interest  on  such  amounts. 
Such  interest  shall  be  calculated  from  the  date  of  initial  noncompliance  with  the 
requirements  under  subsection  (a)  at  a  rate  equal  to  the  coupon  issue  yield 
equivalent  (as  determined  by  the  Secretary  of  the  Treasury)  of  the  average  ac¬ 
cepted  auction  price  for  the  last  auction  of  52-week  United  States  Treasury  bills 
settled  immediately  prior  to  the  date  of  the  recovery. 

(2)  Cause  of  action. — An  eligible  public  entity  or  the  Secretary  may  bring 
an  action  in  any  court  of  competent  jurisdiction  to  collect  contract  amounts  and 
interest  under  this  section. 

(3)  Award  of  costs. — In  any  action  brought  by  an  eligible  entity  or  the  Sec¬ 
retary  to  recover  such  amounts,  if  the  entity  or  Secretary  prevails  or  substan¬ 
tially  prevails  in  such  action,  the  court  shall  award  the  costs  of  litigation  (in¬ 
cluding  reasonable  attorneys  and  expert  witness  fees)  if  the  court  determines 
such  an  award  is  appropriate. 

(4)  USE  OF  RECOVERED  amounts. — Anv  amounts  recovered  by  an  eligible  pub¬ 
lic  entity  pursuant  to  this  subsection  shall  be  treated  as  amounts  provided  to 
the  entity  in  a  contract  under  section  7301  and  shall  be  subject  to  the  provisions 
of  this  subtitle  applicable  to  such  contract  amounts.  Any  amounts  recovered  by 
the  Secretary  pursuant  to  this  subsection  shall  be  made  available  and  used  in 
accordance  with  section  7313. 

SEC.  7307.  PLAN  REGARDING  ACTIVITIES  OF  CONTRACTOR. 

(a)  Requirements. — With  respect  to  a  contract  under  section  7301  for  a  public  en¬ 
tity  for  a  fiscal  year,  a  plan  is  in  accordance  with  this  section  only  if  the  following 
requirements  are  met: 

(1)  Submission. — The  public  entity  submits  a  plan  to  the  Secretary  not  later 
than  May  1st  of  the  preceding  fiscal  year  (or  such  other  date  as  the  Secretary 
may  establish  for  submission  of  plans  for  fiscal  year  1995)  containing  the  infor¬ 
mation  required  under  this  subsection. 

(2)  Priorities  for  use  of  contracts. — The  plan  provides,  to  the  extent  prac¬ 
ticable,  that — 

(A)  in  expending  contract  amounts,  the  ratio  of  the  amount  expended  for 
performing  risk  assessments,  inspections,  and  abatement  activities  for  eligi¬ 
ble  residential  units  in  rental  housing  to  the  amount  expended  for  such  as¬ 
sessments,  inspections,  and  activities  for  eligible  residential  units  that  are 
owner-occupied  shall  be  not  less  than  2  times  the  quotient  of — 

(i)  the  number  of  rental  housing  units  in  the  jurisdiction  of  the  public 
entity  whose  construction  was  completed  by  not  later  than  January  1, 
1950;  divided  by 

(ii)  the  number  of  owner-occupied  housing  units  in  the  jurisdiction 
whose  construction  was  completed  by  not  later  than  January  1,  1950; 
and 

(B)  in  expending  contract  amounts  for  activities  for  eligible  residential 
units  that  are  owner-occupied,  priority  shall  be  given — 

(i)  first,  for  units  occupied  by  families  (I)  whose  members  include  a 
child  who  is  less  than  6  years  of  age  or  a  pregnant  woman,  and  (II) 
whose  family  income  does  not  exceed  the  official  poverty  line  (as  de¬ 
fined  by  the  Office  of  Management  and  Budget  and  revised  periodically 
in  accordance  with  section  673(2)  of  the  Omnibus  Budget  Reconciliation 
Act  of  1981)  applicable  to  the  family  of  the  size  involved; 

(ii)  second,  for  units  occupied  by  families  (I)  whose  members  include 
a  child  who  is  less  than  6  years  of  age  or  a  pregnant  woman,  and  (II) 
that  are  very-low  income  families; 

(iii)  third,  for  units  occupied  by  families  (I)  whose  members  include 
a  child  who  is  less  than  6  years  of  age  or  a  pregnant  woman,  and  (II) 
that  are  low-income  families;  and 

(iv)  fourth,  for  units  occupied  by  other  families  whose  members  in¬ 
clude  (I)  a  child  who  is  less  than  6  years  of  age,  or  (II)  a  pregnant 
woman. 

(3)  Availability  of  rental  units.— The  plan  provides  that  the  eligible  public 
entity  shall  encourage  owners  of  eligible  residential  units  for  which  risk  assess¬ 
ments,  inspections,  or  abatement  activities  have  been  conducted  using  contract 
amounts  and  that  are  made  available  for  rental  to  make  such  units  available 
to  families  whose  members  include  (A)  a  child  who  is  less  than  6  years  of  age, 
or  (B)  a  pregnant  woman. 

(4)  Program  strategy. — The  plan  contains  descriptions  of  the  methods  by 
which  the  public  entity — 
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(A)  will  provide  priority  for  the  use  of  contract  amounts  in  accordance 
with  paragraph  (2); 

(B)  will  encourage  owners  of  units  referred  to  in  paragraph  (3)  to  make 
such  units  available  to  families  described  in  such  paragraph; 

(C)  will  select  the  eligible  facilities  for  which  risk  assessments  are  to  be 
conducted  using  contract  amounts; 

(D)  will  select  the  eligible  facilities  for  which  abatement  activities  are  to 
be  conducted  using  contract  amounts;  and 

(E)  will  ensure  compliance  with  the  requirements  of  subsections  (a) 
through  (c)  of  section  7306. 

(5)  Distribution  of  amounts  by  states.— In  the  case  of  a  public  entity  that 
is  a  State,  the  plan  contains  a  description  of  the  method  by  which  the  State  will 
expend  or  distribute  contract  amounts  to  units  of  general  local  government  in 
accordance  with  this  subtitle  and  will  ensure  compliance  with  the  provisions  of 
this  subtitle  with  respect  to  such  distributed  amounts. 

(6)  Local  lead-based  paint  laws. — The  plan  contains  evidence  there  are  in 
efiect,  for  the  entire  jurisdiction  of  the  public  entity,  local  lead-based  paint  laws 

(7)  Coordination  with  local  agencies.— The  plan  provides  for  the  public 
entity  to  coordinate  with  State  and  local  health,  housing,  and  environmental 
agencies  and  contains  a  description  of  the  methods  by  which  the  entity  shall 
ensure  that  such  coordination  is  carried  out. 

(8)  Employment.— The  plan  provides  for  the  public  entity  to  make  training 
and  employment  opportunities  available  in  connection  with  activities  carried  out 
with  contract  amounts  available  to  low-income  residents  of  areas  having  sub¬ 
stantial  numbers  of  eligible  facilities  with  lead-based  paint  hazards  and  to  com- 

'based  contractors  and  nonprofit  organizations  serving  such  areas 
ioo2  Certification  of  previous  compliance.— With  respect  to  fiscal  year 
1996  and  subsequent  fiscal  years,  the  plan  contains  a  certification  that,  for  the 
most  recent  fiscal  year  for  which  the  entity  received  a  contract  under  this  sub- 
uVf-  th®  entity  complied  with  the  requirements  under  sections  7305  and  7306 
ha^  Citizen  participation.— Before  submitting  the  plan,  the  public  entity 

(A)  made  available  to  its  citizens,  public  agencies,  and  other  interested 
parties  mformation  concerning  the  amount  the  entity  expects  to  receive 
UI/r>e\r  ^ f»ntract  and  the  proposed  uses  of  the  contract  amounts- 

(B)  published  a  proposed  plan  in  a  manner  that,  in  the  determination  of 
the  Secretary,  affords  affected  citizens,  public  agencies,  and  other  interested 
parties  a  reasonable  opportunity  to  examine  its  content  and  to  submit  com¬ 
ments  on  the  proposed  plan; 

(C)  held  1  or  more  public  hearings  to  obtain  the  views  of  citizens,  public 
agencies  and  other  interested  parties  on  the  needs  of  the  public  entity  with 
respect  to  lead-based  paint  hazards  in  eligible  facilities; 

(D)  provided  citizens,  public  agencies,  and  other  interested  parties  with 

reasonable  access  to  records  regarding  the  uses  of  amounts  from  any  con¬ 
tracts  the  public  entity  has  received  under  this  subtitle  during  the  preced¬ 
ing  5  years;  &  K 

(E)  considered  any  comments  or  views  of  citizens  in  preparing  the  final 

plan  for  submission  under  this  section,  and  has  attached  a  summary  of 
such  comments  or  views  to  the  plan  submitted;  and  y 

(F)  made  the  plan  submitted  available  to  the  public. 

A  public  entity  shall  be  considered  to  have  complied  with  the  requirements  of 

abUitvaSaph  lf  theJ5Ub  l$  6ntity-  submits  a  comprehensive  housing  afford- 
ability  strategy  required  under  section  105  of  the  Cranston-Gonzalez  National 
Affordable  Housing  Act  that  includes  the  information  required  under  para- 

section  section,  and  complies  with  the  requirements  of 

( b f  Review  *  °  SUC^  ^ct  (relating  to  citizen  participation). 

=hinNER^L'— tuPOni the  submission  a  plan  under  this  section,  the  Sec¬ 
retary  shall  review  the  plan  to  determine  whether  it  is  in  accordance  with  this 

Sr  N0t  a^r  ^an  90,  days  after  receipt  by  the  Secretary,  the  Secretary 
shall  approve  the  plan  unless  the  Secretary  determines  that  it  has  not  been 

approvftdhenplan°rC*anCe  ^  ^  SeCti°n’  in  whkh  CaSe  the  Secretary  shall  dis- 
(2)  Notification.— The  Secretary  shall  immediately  notify  the  public  entitv 
htmg  3  PJan’^irl 'TtmgL0f  any  aPPr°val  or  disapproval  of  the  plan  A  plan 
ftecS  n^S  i t0  bave  bee£  approved  under  this  subsection  for  purposes 
ot  section  7301(b)(1)  unless  the  Secretary  provides  notice  under  this  oaraJranh 
of  disapproval  dunng  the  penod  referred  to  paragraph  (1)  of  this  subsectiST  ? 
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(3)  Disapproval. — In  the  case  of  a  plan  disapproved  by  the  Secretary,  the 
Secretary  shall  include  with  the  notification  of  disapproval  a  written  description 
of  the  reasons  for  the  disapproval  identifying  the  specific  deficiencies  of  the 
plan. 

(4)  Amendments  and  resubmission. — Any  public  entity  whose  plan  has  been 
disapproved  may  amend  or  resubmit  the  plan  during  the  60-day  period  begin¬ 
ning  upon  notice  of  disapproval.  The  Secretary  shall  review,  and  approve  or  dis¬ 
approve  a  plan  amended  or  resubmitted  under  this  paragraph  not  later  than 
60  days  after  receipt  of  the  resubmitted  plan,  and  shall  immediately  notify  the 
public  entity  amending  or  resubmitting  the  plan,  in  writing,  of  such  approval 
or  disapproval.  A  plan  resubmitted  or  amended  under  this  paragraph  shall  be 
considered  to  have  been  approved  under  this  subsection  for  purposes  of  section 
7301(b)(1)  unless  the  Secretary  provides  notice  under  this  paragraph  of  dis¬ 
approval  during  such  period. 


SEC.  7308.  ANNUAL  REPORTS  TO  SECRETARY. 

(a)  In  General. — An  eligible  public  entity  that  receives  a  contract  under  section 
7301  shall  submit  to  the  Secretary,  for  such  fiscal  year,  a  report  under  this  section. 
The  report  shall  be  submitted  not  later  than  the  expiration  of  the  6-month  period 
beginning  upon  the  termination  of  the  fiscal  year  in  which  the  contract  is  received, 
in  the  form  and  manner  required  by  the  Secretary. 

(b)  CONTENTS. — A  report  under  this  section  shall  include  the  following  informa- 
tion: 

(1)  The  sources  and  amounts  from  which  the  entity  obtained  the  non-Federal 
contributions  required  by  section  7303. 

(2)  The  number  of  children  within  the  jurisdiction  of  the  eligible  public  entity 
who  have  been  screened  for  blood-lead  levels  and  the  findings  resulting  from 
such  screenings. 

(3)  The  amount  of  funds  provided  under  section  7301  that  were  expended  for 
each  of  the  categories  of  activities  authorized  under  section  7304(a). 

(4)  The  amount  of  funds  provided  under  section  7301  that  were  expended  for 
abatement  activities  with  respect  to  owner-occupied  dwelling  units  and  the 
amount  so  expended  with  respect  to  rental  dwelling  units. 

(5)  The  number  of  eligible  facilities  for  which — 

(A)  evaluation  activities  were  conducted; 

(B)  emergency  measures  were  conducted  (and  a  description  of  such  activi¬ 
ties); 

(C)  abatement  activities  were  commenced; 

(D)  abatement  activities  were  completed  and  the  facility  passed  post¬ 
abatement  clearance  testing;  and 

(E)  abatement  activities  were  completed  and  the  facility  failed  to  pass 
post-abatement  clearance  testing. 

(6)  With  respect  to  eligible  facilities  described  in  paragraph  (5XE),  a  descrip¬ 
tion  of  the  status  of  such  facilities  and  the  reasons  underlying  such  status. 

(7)  For  each  eligible  facility  for  which  abatement  activities  and  emergency 
measures  have  been  conducted  using  contract  amounts,  the  address  and  owner 
of  the  facility  and  the  census  tracts  within  which  the  facility  is  located. 


SEC.  7309.  DETERMINATION  OF  AMOUNT  OF  ALLOTMENT. 

(a)  Amount  of  Total  Allotment. — The  amount  of  a  total  allotment  under  sec¬ 
tion  7301(aX2)  for  an  eligible  public  entity  for  a  fiscal  year  shall  be  an  amount  equal 

to  the  (s^h°  amount  of  the  standard  allotment  determined  for  the  entity  under  sub¬ 
section  (b);  and  ,  ,  ,  .  .,  ...  , 

(2)  the  amount  of  the  supplemental  allotment  determined  for  the  entity  under 

(b) S  Amount*  of  Standard  Allotment.— The  amount  of  a  standard  allotment  for 

an  eligible  public  entity  for  a  fiscal  year  shall  be  the  product  of— 

(1)  the  amount  in  the  Account  that  under  section  7302(a)  is  available  for  allot¬ 
ments  for  the  fiscal  year;  and  „  ,  ^  ,  .  ,  , 

(2)  a  percentage  equal  to  the  mean  of  the  3  percentages  determined  under 

subsection  (c)  with  respect  to  the  entity  . 

(c)  Percentages  Regarding  Relevant  Factors. — Subject  to  subsection  (e),  the 
3  percentages  referred  to  in  subsection  (bX2)  with  respect  to  an  eligible  public  entity 
£11*6  3S  follows  I 

(1)  CHILDREN  in  poverty.— The  percentage  equal  to  the  quotient  of— 

(A)  an  amount  equal  to  the  number  of  children  who  are  less  than  6  years 
of  age  residing  in  the  jurisdiction  of  the  entity  whose  families  have  incomes 
equal  to  or  below  the  official  poverty  line  (as  defined  by  the  Office  of  Man- 
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agement  and  Budget  and  revised  periodically  in  accordance  with  section 
673(2)  of  the  Omnibus  Budget  Reconciliation  Act  of  1981)  applicable  to  the 
family  of  the  size  involved;  divided  by 

(B)  an  amount  equal  to  the  sum  of  the  respective  amounts  determined 
under  subparagraph  (A)  for  each  eligible  public  entity. 

(2)  Families  in  pre-1950  housing. — The  percentage  equal  to  the  quotient  of — 

(A)  an  amount  equal  to  the  number  pf  families  residing  in  the  jurisdiction 
of  the  entity  that — 

(i)  have  incomes  equal  to  or  less  than  such  poverty  line;  and 

(ii)  reside  in  residential  units  whose  construction  was  completed  by 
not  later  than  January  1,  1950;  divided  by 

(B)  an  amount  equal  to  the  sum  of  the  respective  amounts  determined 
under  subparagraph  (A)  for  each  eligible  public  entity. 

(3)  Families  in  pre-1960  housing. — The  percentage  equal  to  the  quotient  of — 

(A)  an  amount  equal  to  the  number  of  families  residing  in  the  jurisdiction 
of  the  entity  that — 

(i)  have  incomes  equal  to  or  less  than  such  poverty  line;  and 

(ii)  reside  in  residential  units  whose  construction  was  completed  by 
not  later  than  January  1,  1960;  divided  by 

(B)  an  amount  equal  to  the  sum  of  the  respective  amounts  determined 
under  subparagraph  (A)  for  each  eligible  public  entity. 

(d)  Amount  of  Supplemental  Allotment. — 

(1)  In  GENERAL. — The  amount  of  a  supplemental  allotment  for  an  eligible  pub¬ 
lic  entity  for  a  fiscal  year  shall  be  the  product  of— 

(A)  an  amount  equal  to  the  aggregate  amount  of  any  standard  allotments 
for  the  fiscal  year  under  section  7301(aXl)  terminated  under  section 
7301(aX4);  and 

(B)  a  percentage  equal  to  the  mean  of  the  3  percentages  determined 
under  paragraph  (2)  with  respect  to  the  entity. 

(2)  Percentages  regarding  relevant  factors. — Subject  to  subsection  (e) 
the  3  percentages  referred  to  in  paragraph  (1XB)  with  respect  to  an  eligible 
public  entity  are  as  follows: 

(A)  Children  in  poverty. — The  percentage  equal  to  the  quotient  of — 

(i)  the  amount  determined  under  subsection  (cXIXA)  for  the  entity 
divided  by 

(ii)  an  amount  equal  to  the  sum  of  the  respective  amounts  deter¬ 
mined  under  subsection  (cXIXA)  for  each  eligible  public  entity  that  re¬ 
ceives  a  contract  under  section  7301. 

(B)  Families  in  pre-isso  housing.— The  percentage  equal  to  the  quotient 

(i)  the  amount  determined  under  subsection  (cX2XA)  for  the  entity- 

divided  by  ’ 

(ii)  an  amount  equal  to  the  sum  of  the  respective  amounts  deter¬ 
mined  under  subsection  (cX2XA)  for  each  eligible  public  entity  that  re¬ 
ceives  a  contract  under  section  7301. 

(C)  Families  in  pre-1960  housing.— The  percentage  equal  to  the  quotient 


(i)  the  amount  determined  under  subsection  (cX3XA)  for  the  entity; 
divided  by 

(ii)  an  amount  equal  to  the  sum  of  the  respective  amounts  deter¬ 
mined  under  subsection  (cX3XA)  for  each  eligible  public  entity  that  re¬ 
ceives  a  contract  under  section  7301. 

(e)  Prohibition  Against  Duplicative  Counting.— In  the  case  of  any  eligible 
pubhc  entity  within  whose  jurisdiction  there  exists  the  jurisdiction  of  another  eligi¬ 
ble  public  entity,  the  calculations  regarding  percentages  made  under  each  of  para¬ 
graphs  (1)  through  (3)  of  subsection  (c)  and  under  each  of  subparagraphs  (A) 
through  (C)  of  subsection  (dX2)  may  not  include  any  numbers  representing  children 
or  families  (as  the  case  may  be)  who  reside  in  the  jurisdiction  of  the  other  eligible 
public  entity.  & 


SEC.  7310.  EVALUATION  OF  PROGRAM;  REPORTS  TO  CONGRESS. 

(a)  Evaluations.— The  Secretary  shall,  directly  or  through  contracts  with  public 

or  pnvate  entities,  carry  out  evaluations  of  representative  programs  carried  out  by 
eligible  public  entities  pursuant  to  this  subtitle.  y 

(b)  Reports.  Not  later  than  the  expiration  of  the  18-month  period  beginning  on 

the  date  of  the  enactment  of  this  Act,  and  every  24  months  thereafter,  the  Secretary 
shall  submit  to  the  Congress  a  report—  y 
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(1)  summarizing  evaluations  carried  out  pursuant  to  subsection  (a)  during  the 
preceding  2  fiscal  years;  and 

(2)  summarizing  reports  submitted  to  the  Secretary  pursuant  to  section  7308. 
SEC.  7311.  USE  OF  ACCOUNT  AMOUNTS  FOR  EVALUATION  AND  ADMINISTRATION. 

In  each  year,  of  any  amounts  in  the  Account  on  October  1,  the  Secretary  may  re¬ 
serve  not  more  than  0.1  percent  for  costs  relating  to  carry  out  this  subtitle  (includ¬ 
ing  carrying  out  evaluations  under  section  7310)  during  the  fiscal  year  beginning 
on  such  October  1. 

SEC.  7312.  DEFINITIONS. 

For  purposes  of  this  subtitle: 

(1)  The  term  “Account”  means  the  Lead  Abatement  Program  Account  estab¬ 
lished  under  section  95 12  of  the  Internal  Revenue  Code  of  1986. 

(2)  The  term  “child  day-care  structure”  means  a  structure — 

(A)  whose  purpose  includes  provision  of  child  care  to  children  under  the 
age  of  7 ;  and 

(B)  that  is  operated  by  an  entity  licensed  by  a  State  or  political  subdivi¬ 
sion  of  a  State  to  engage  in  such  business. 

The  term  includes  rooms  and  common  areas  in  school  buildings  used  for  activi¬ 
ties  described  in  subparagraph  (A). 

(3)  The  term  “city”  has  the  meaning  given  such  term  in  section  102  of  the 
Housing  and  Community  Development  Act  of  1974. 

(4)  The  term  “contract  amounts”  means  amounts  received  under  a  contract 
under  this  subtitle. 

(5)  The  term  “eligible  public  entity”  has  the  meaning  given  such  term  in  sec¬ 
tion  7301(b). 

(6)  The  term  “eligible  residential  unit”  means  an  eligible  facility  under  para¬ 
graph  (5)(A). 

(7)  The  term  “eligible  facility”  means — 

(A)  a  dwelling  unit  in  target  housing  that — 

(i)  complies  with  the  requirements  of  section  7306(a);  and 

(ii)  is  not  federally  owned  housing,  federally  assisted  housing,  or  pub¬ 
lic  housing;  or 

(B)  a  child  day-care  structure  constructed  prior  to  1978. 

(8)  The  term  “emergency  measures”  means  measures  to  correct  identified  ex¬ 
posure  hazards  posed  by  deteriorated  paint,  lead-contaminated  dust,  or  lead- 
contaminated  soil  at  eligible  residential  units  occupied  by  families  whose  mem¬ 
bers  include  (A)  a  child  who  is  less  than  6  years  of  age,  or  (B)  a  pregnant  fe¬ 
male. 

(9)  The  term  “local  lead-based  paint  law”  means  any  law,  ordinance,  or  code 
that  expressly  provides  protection  of  individuals  from  hazards  posed  by  lead- 
based  paint  in  dwelling  units. 

(10)  The  terms  “low-income  family”  and  “very  low-income  family”  have  the 
meanings  given  such  terms  in  section  104  of  the  Cranston-Gonzalez  National 
Affordable  Housing  Act. 

(11)  The  term  “post-abatement  clearance  testing”  means  testing  required  be¬ 
fore  occupancy  of  an  abated  unit  in  accordance  with  regulations  implementing 
title  IV  of  the  Toxic  Substances  Control  Act. 

(12)  The  term  “public  entity”  means  a  State,  urban  county,  or  city. 

(13)  The  term  “standard  allotment”  means  the  allotment  made  for  eligible 
public  entities  under  section  7301(aXl). 

(14)  The  term  “State”  means  each  of  the  several  States,  the  District  of  Colum¬ 
bia,  and  each  of  the  Commonwealth  of  Puerto  Rico,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern  Mariana  Islands,  the  Virgin  Islands,  and 
the  Trust  Territory  of  the  Pacific  Islands. 

( 15)  The  term  “supplemental  allotment”  means  the  portion  of  a  total  allot¬ 
ment  in  the  amount  determined  in  accordance  with  section  7309(d). 

(16)  The  term  “total  allotment"  means  the  allotment  made  under  section 

7301(a)(2).  ^  ,no 

( 17)  The  term  “urban  county”  has  the  meamng  given  such  term  in  section  102 
of  the  Housing  and  Community  Development  Act  of  1974,  except  that  in  deter¬ 
mining  whether  200,000  or  more  individuals  reside  in  the  county,  the  popu¬ 
lation  of  any  metropolitan  cities  (as  defined  in  such  section)  in  the  county  shall 
be  included. 
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SEC.  7313.  REGULATIONS. 

(a)  In  GENERAL. — The  Secretary  shall  issue  any  regulations  necessary  to  carry  out 
this  subtitle.  Such  regulations  shall  include  regulations  regarding  the  content  and 
submission  of  plans  under  section  7307. 

(b)  Requirements. — The  Secretary  shall  issue  the  regulations  required  in  sub¬ 
section  (a)  through  rulemaking  in  accordance  with  the  procedures  established  under 
section  553  of  title  5,  United  States  Code,  regarding  substantive  rules.  Such  regula¬ 
tions  shall  be  issued  not  later  than  the  expiration  of  the  12-month  period  beginning 
on  the  date  of  the  enactment  of  this  Act. 

(c)  Rule  of  Construction. — Any  failure  by  the  Secretary  to  issue  any  regula¬ 
tions  required  under  this  section  shall  not  affect  the  effectiveness  of  the  provisions 
of  this  subtitle. 

Subtitle  E — Federal  Grants  for  Managed  Care 

Plans 


SEC.  7401.  FEDERAL  GRANTS  FOR  MANAGED  CARE  PLANS. 


(a)  Promoting  Establishment  of  Managed  Care  Plans  in  Underserved 
Areas. — The  Secretary  of  Health  and  Human  Services  shall  make  grants  to  eligible 
public  and  nonprofit  private  organizations — 

(1)  for  the  development  and  initial  operation  of  staff  or  group  model  health 
maintenance  organizations  in  areas  designated  by  the  Secretary  as  health  pro¬ 
fessional  shortage  areas  under  section  332  of  the  Public  Health  Service  Act;  and 

(2)  for  the  development  of  other  managed  care  delivery  programs  in  rural 
areas  designated  by  the  Secretary  as  such  health  professional  shortage  areas. 

(b)  Eligibility  of  Organizations. — A  public  or  nonprofit  private  organization  is 
eligible  to  receive  a  grant  under  this  subtitle  if  the  organization  submits  an  applica¬ 
tion  to  the  Secretary  (in  such  form  and  manner  as  the  Secretary  may  require)  con¬ 
taining — 


(1)  assurances  that  the  applicant  organization  has  conducted  sufficient  plan¬ 
ning  for  the  successful  operation  of  a  health  maintenance  organization  or  rural 
managed  care  plan; 

(2)  information  demonstrating  that  the  establishment  and  operation  of  the 
health  maintenance  organization  or  rural  managed  care  plan  by  the  applicant 
is  feasible;  and 

(3)  such  other  information  and  assurances  as  the  Secretary  may  require. 

(c)  Period  of  Grant. — The  Secretary  shall  provide  funds  under  a  grant  awarded 
under  this  subtitle  over  a  1-year  period,  except  that  (upon  application  of  the  recipi¬ 
ent  and  approval  by  the  Secretary)  the  Secretary  may  renew  a  grant  awarded  under 
this  part  for  not  more  than  2  additional  1-year  periods. 

(d)  Definitions. — 

(1)  Health  maintenance  organization. — 

(A)  Health  maintenance  organization.— The  term  “health  mainte¬ 
nance  organization”  means  an  eligible  organization  with  a  contract  under 
section  1876  or  a  qualified  health  maintenance  organization  (as  defined  in 
section  1310(d)  of  the  Public  Health  Service  Act). 

(B)  Staff  or  group  model  health  maintenance  organization.— The 
term  staff  or  group  model  health  maintenance  organization”  means  a 
health  maintenance  organization  (as  defined  in  paragraph  (1))  that  fur¬ 
nishes  substantially  all  of  its  primary  care  health  services  at  its  own  facili¬ 
ties  through  health  care  professionals  who  do  not  provide  substantial  health 
care  services  other  than  on  behalf  of  such  organization. 

(2)  Rural  area. — The  term  “rural  area”  has  the  meaning  given  such  term  in 
section  1886(dX2)(D)  of  the  Social  Security  Act. 


SEC.  7402.  USE  OF  FUNDS. 


An  organization  awarded  a  grant  under  this  subtitle  may  use  the  funds  provided 
under  the  grant  for  the  following  purposes: 

( 1)  Conducting  market  surveys. 

(2)  Conducting  activities  related  to  the  initial  enrollment  of  individuals. 

(3)  Raising  working  capital  during  the  startup  period. 

(4)  Recruiting  physicians  and  other  health  personnel. 

(5)  Acquiring  buildings  and  equipment. 

(6)  Developing  provider  networks. 

(7)  Such  other  purposes  as  the  Secretary  may  specify. 
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SEC.  7403.  AUTHORIZATION  OF  APPROPRIATIONS. 

There  are  authorized  to  be  appropriated  for  grants  under  this  subtitle  $35,000,000 
for  each  of  the  fiscal  years  1995  through  1999. 

Subtitle  F — Emergency  Medical  Services  in  Rural 

Areas 

SEC.  7501.  ESTABLISHMENT  OF  FEDERAL  OFFICE  OF  RURAL  EMERGENCY  MEDICAL  SERV¬ 
ICES. 

(a)  In  General. — The  Secretary  of  Health  and  Human  Services  (in  this  section 
referred  to  as  the  “Secretary”)  shall  establish  an  office  to  be  known  as  the  Office 
of  Rural  Emergency  Medical  Services,  which  shall  be  headed  by  a  director  appointed 
by  the  Secretary.  The  Secretary  shall  carry  out  this  title  acting  through  the  Director 
of  such  Office. 

(b)  General  Authorities  and  Duties. — With  respect  to  rural  emergency  medical 
services,  the  Secretary  shall — 

(1)  conduct  and  support  research,  training,  evaluations,  and  demonstration 
projects; 

(2)  foster  the  development  of  appropriate,  modern  systems  of  such  services 
through  the  sharing  of  information  among  agencies  and  individuals  involved  in 
the  study  and  provision  of  such  services; 

(3)  foster  the  development  of  regional  systems  for  the  provision  of  such  serv¬ 
ices; 

(4)  sponsor  workshops  and  conferences; 

(5)  as  appropriate,  disseminate  to  public  and  private  entities  information  ob¬ 
tained  in  carrying  out  paragraphs  (1)  through  (4); 

(6)  provide  technical  assistance  to  State  and  local  agencies; 

(7)  coordinate  activities  of  the  Department  of  Health  and  Human  Services; 
and 

(8)  as  appropriate,  coordinate  activities  of  such  Department  with  activities  of 
other  Federal  agencies. 

(c)  Certain  Requirements. — With  respect  to  rural  emergency  medical  services, 
the  Secretary  shall  ensure  that  activities  under  subsection  (b)  are  carried  out  re¬ 
garding — 

(1)  maintaining  an  adequate  number  of  health  professionals  with  expertise  in 
the  provision  of  the  services; 

(2)  developing,  periodically  reviewing,  and  revising  as  appropriate,  in  collabo¬ 
ration  with  appropriate  public  and  private  entities,  guidelines  for  the  provision 
of  such  services;  and 

(3)  the  appropriate  use  of  available  technologies,  including  communications 
technologies. 

(d)  Grants,  Cooperative  Agreements,  and  Contracts.— In  carrying  out  sub¬ 
sections  (b)  and  (c),  the  Secretary  may  make  grants  and  enter  into  cooperative 
agreements  and  contracts. 

SEC.  7502.  SUPPORT  FOR  STATE  OFFICES  OF  RURAL  EMERGENCY  MEDICAL  SERVICES. 

(a)  PROGRAM  OF  Grants. — The  Secretary  of  Health  and  Human  Services  may 
make  grants  to  States  for  the  purpose  of  improving  the  availability  and  quality  of 
rural  emergency  medical  services  through  the  operation  of  State  offices  of  rural 
emergency  medical  services.  A  grant  made  under  this  section  shall  be  provided  over 
a  3-year  period. 

(b)  Requirement  of  Matching  Funds. — 

(1)  In  GENERAL. — The  Secretary  may  not  make  a  grant  under  subsection  (a) 
unless  the  State  involved  agrees,  with  respect  to  the  costs  to  be  incurred  by  the 
State  in  carrying  out  the  purpose  described  in  such  subsection,  to  provide  non- 
Federal  contributions  toward  such  costs  in  an  amount  that — 

(A)  for  the  first  fiscal  year  of  payments  under  the  grant,  is  not  less  than 
$1  for  each  $3  of  Federal  funds  provided  in  the  grant; 

(B)  for  any  second  fiscal  year  of  such  payments,  is  not  less  than  $1  for 
each  $1  of  Federal  funds  provided  in  the  grant;  and 

(C)  for  any  third  fiscal  year  of  such  payments,  is  not  less  than  $3  for  each 
$1  of  Federal  funds  provided  in  the  grant. 

(2)  Determination  of  amount  of  non-federal  contribution. — 

(A)  Subject  to  subparagraph  (B),  non-Federal  contributions  required  in 
paragraph  (1)  may  be  in  cash  or  in  kind,  fairly  evaluated,  including  plant, 
equipment,  or  services.  Amounts  provided  by  the  Federal  Government,  or 
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services  assisted  or  subsidized  to  any  significant  extent  by  the  Federal  Gov¬ 
ernment,  may  not  be  included  in  determining  the  amount  of  such  non-Fed- 
eral  contributions. 

(B)  The  Secretary  may  not  make  a  grant  under  subsection  (a)  unless  the 
State  involved  agrees  that — 

(i)  for  the  first  fiscal  year  of  payments  under  the  grant,  100  percent 
or  less  of  the  non-Federal  contributions  required  in  paragraph  (1)  will 
be  provided  in  the  form  of  in-kind  contributions; 

(ii)  for  any  second  fiscal  year  of  such  payments,  not  more  than  50 
percent  of  such  non-Federal  contributions  will  be  provided  in  the  form 
of  in-kind  contributions;  and 

(iii)  for  any  third  fiscal  year  of  such  payments,  such  non-Federal  con¬ 
tributions  will  be  provided  solely  in  the  form  of  cash. 

(c)  Certain  Required  Activities. — The  Secretary  may  not  make  a  grant  under 
subsection  (a)  unless  the  State  involved  agrees  that  activities  carried  out  by  an  of¬ 
fice  operated  pursuant  to  such  subsection  will  include — 

(1)  coordinating  the  activities  carried  out  in  the  State  that  relate  to  rural 
emergency  medical  services; 

(2)  activities  regarding  the  matters  described  in  paragraphs  (1)  through  (4) 
section  7501(b); 

(3)  identifying  Federal  and  State  programs  regarding  rural  emergency  medi¬ 
cal  services  and  providing  technical  assistance  to  public  and  nonprofit  private 
entities  regarding  participation  in  such  programs. 

(d)  Requirement  Regarding  Annual  Budget  for  Office.— The  Secretary  may 
not  make  a  grant  under  subsection  (a)  unless  the  State  involved  agrees  that,  for  any 
fiscal  year  for  which  the  State  receives  such  a  grant,  the  office  operated  pursuant 
to  subsection  (a)  will  be  provided  with  an  annual  budget  of  not  less  than  $50  000 

(e)  Certain  Uses  of  Funds.— 

(1)  Restrictions.— The  Secretary  may  not  make  a  grant  under  subsection  (a) 
unless  the  State  involved  agrees  that — 

(A)  if  research  with  respect  to  rural  emergency  medical  services  is  con¬ 
ducted  pursuant  to  the  grant,  not  more  than  10  percent  of  the  grant  will 
be  expended  for  such  research;  and 

(B)  the  grant  will  not  be  expended  to  provide  rural  emergency  medical 
services  (including  providing  cash  payments  regarding  such  services). 

(2)  Establishment  of  office. — Activities  for  which  a  State  may  expend  a 
grant  under  subsection  (a)  include  paying  the  costs  of  establishing  an  office  of 
rural  emergency  medical  services  for  purposes  of  such  subsection. 

(f)  Reports  —The  Secretary  may  not  make  a  grant  under  subsection  (a)  unless 
the  State  involved  agrees  to  submit  to  the  Secretary  reports  containing  such  infor¬ 
mation  as  the  Secretary  may  require  regarding  activities  carried  out  under  this  sec¬ 
tion  by  the  State. 

(g)  Requirement  of  Application. — The  Secretary  may  not  make  a  grant  under 
subsection  (a)  unless  an  application  for  the  grant  is  submitted  to  the  Secretary  and 
the  application  is  in  such  form,  is  made  in  such  manner,  and  contains  such  agree¬ 
ments,  assurances,  and  information  as  the  Secretary  determines  to  be  necessary  to 
carry  out  this  section. 

(h)  Authorization  of  Appropriations.— There  are  authorized  to  be  appropriated 
for  grants  under  this  section  not  more  than  $3,000,000  for  each  fiscal  year  beginning 
with  fiscal  year  1996. 


SEC.  7503.  GRANTS  TO  STATES  REGARDING  AIRCRAFT  FOR  TRANSPORTING  RURAL  VICTIMS 
OF  MEDICAL  EMERGENCIES. 

(a)  In  General  —The  Secretary  of  Health  and  Human  Services  (hereafter  re¬ 
ferred  to  as  the  Secretary’)  shall  make  grants  to  States  to  assist  such  States  in 
the  creation  or  enhancement  of  air  medical  transport  systems  that  provide  victims 
of  medical  emergencies  in  rural  areas  with  access  to  treatments  for  the  injuries  or 
other  conditions  resulting  from  such  emergencies  ». 

(b)  Application  and  Plan. — 

(1)  Application— To  be  eligible  to  receive  a  grant  under  subsection  (a),  a 
State  shall  prepare  and  submit  to  the  Secretary  an  application  in  such  form 
made  in  such  manner,  and  containing  such  agreements,  assurances,  and  infor¬ 
mation,  including  a  State  plan  as  required  in  paragraph  (2),  as  the  Secretary 
determines  to  be  necessary  to  carry  out  this  section. 

a  Stateplmi  *that  shall— ^  plication  submitted  under  paragraph  (1)  shall  contain 

(A)  describe  the  intended  uses  of  the  grant  proceeds  and  the  geographic 
areas  to  be  served; 
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(B)  demonstrates  that  the  geographic  areas  to  be  served,  as  described 
under  subparagraph  (A),  are  rural  in  nature; 

(C)  demonstrate  that  there  is  a  lack  of  facilities  available  and  equipped 
to  deliver  advanced  levels  of  medical  care  in  the  geographic  areas  to  be 
served; 

(D)  demonstrate  that  in  utilizing  the  grant  proceeds  for  the  establishment 
or  enhancement  of  air  medical  services  the  State  would  be  making  a  cost- 
effective  improvement  to  existing  ground-based  or  air  emergency  medical 
service  systems; 

(E)  demonstrate  that  the  State  will  not  utilize  the  grant  proceeds  to  du¬ 
plicate  the  capabilities  of  existing  air  medical  systems  that  are  effectively 
meeting  the  emergency  medical  needs  of  the  populations  they  serve; 

(F)  demonstrate  that  in  utilizing  the  grant  proceeds  the  State  is  likely  to 
achieve  a  reduction  in  the  morbidity  and  mortality  rates  of  the  areas  to  be 
served,  as  determined  by  the  Secretary; 

(G)  demonstrate  that  the  State,  in  utilizing  the  grant  proceeds,  will — 

(i)  maintain  the  expenditures  of  the  State  for  air  and  ground  medical 
transport  systems  at  a  level  equal  to  not  less  than  the  level  of  such  ex¬ 
penditures  maintained  by  the  State  for  the  fiscal  year  preceding  the  fis¬ 
cal  year  for  which  the  grant  is  received;  and 

(ii)  ensure  that  recipients  of  direct  financial  assistance  from  the  State 
under  such  grant  will  maintain  expenditures  of  such  recipients  for  such 
systems  at  a  level  at  least  equal  to  the  level  of  such  expenditures  main¬ 
tained  by  such  recipients  for  the  fiscal  year  preceding  the  fiscal  year 
for  which  the  financial  assistance  is  received; 

(H)  demonstrate  that  persons  experienced  in  the  field  of  air  medical  serv¬ 
ice  delivery  were  consulted  in  the  preparation  of  the  State  plan; 

(I)  contain  such  other  information  as  the  Secretary  may  determine  appro¬ 
priate. 

(c)  Considerations  in  Awarding  Grants. — In  determining  whether  to  award  a 
grant  to  a  State  under  this  section,  the  Secretary  shall — 

(1)  consider  the  rural  nature  of  the  areas  to  be  served  with  the  grant  proceeds 
and  the  services  to  be  provided  with  such  proceeds,  as  identified  in  the  State 
plan  submitted  under  subsection  (b);  and 

(2)  give  preference  to  States  with  State  plans  that  demonstrate  an  effective 
integration  of  the  proposed  air  medical  transport  systems  into  a  comprehensive 
network  or  plan  for  regional  or  statewide  emergency  medical  service  delivery. 

(d)  State  Administration  and  Use  of  Grant. — 

(1)  In  general. — The  Secretary  may  not  make  a  grant  to  a  State  under  sub¬ 
section  (a)  unless  the  State  agrees  that  such  grant  will  be  administered  by  the 
State  agency  with  principal  responsibility  for  carrying  out  programs  regarding 
the  provision  of  medical  services  to  victims  of  medical  emergencies  or  trauma. 

(2)  Permitted  uses. — A  State  may  use  amounts  received  under  a  grant 
awarded  under  this  section  to  award  subgrants  to  public  and  private  entities 
operating  within  the  State. 

(3)  Opportunity  for  public  comment.— The  Secretary  may  not  make  a 
grant  to  a  State  under  subsection  (a)  unless  that  State  agrees  that,  in  develop¬ 
ing  and  carrying  out  the  State  plan  under  subsection  (b)(2),  the  State  will  pro¬ 
vide  public  notice  with  respect  to  the  plan  (including  any  revisions  thereto)  and 
facilitate  comments  from  interested  persons. 

(e)  Number  of  Grants. — The  Secretary  shall  award  grants  under  this  section  to 


not  less  than  7  States. 

Reports _ 

(1)  Requirement. — A  State  that  receives  a  grant  under  this  section  shall  an¬ 
nually  (during  each  year  in  which  the  grant  proceeds  are  used)  prepare  and 

submit  to  the  Secretary  a  report  that  shall  contain — 

(A)  a  description  of  the  manner  in  which  the  grant  proceeds  were  utilized; 

(B)  a  description  of  the  effectiveness  of  the  air  medical  transport  pro¬ 
grams  assisted  with  grant  proceeds;  and 

(C)  such  other  information  as  the  Secretary  may  require. 

(2)  Termination  of  funding. — In  reviewing  reports  submitted  under  para¬ 
graph  (1),  if  the  Secretary  determines  that  a  State  is  not  using  amounts  pro- 
vided  under  a  grant  awarded  under  this  section  in  accordance  with  the  State 
plan  submitted  by  the  State  under  subsection  (b),  the  Secretary  may  terminate 
the  payment  of  amounts  under  such  grant  to  the  State  until  such  time  as  the 
Secretary  determines  that  the  State  comes  into  compliance  with  such  plan. 

(g)  Definition. — As  used  in  this  section,  the  term  “rural  areas  has  the  meamng 
given  such  term  in  section  1886(d)(2)(D)  of  the  Social  Security  Act. 
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(h)  Authorization  of  Appropriations. — There  are  authorized  to  be  appropriated 
to  make  grants  under  this  section,  $15,000,000  for  fiscal  year  1996,  and  such  sums 
as  may  be  necessary  for  each  of  the  fiscal  years  1997  through  2000. 

Subtitle  G — Biomedical  Research  Program 

Account 

SEC.  7601.  BIOMEDICAL  R’"  ARCH  PROGRAMS. 

(a)  In  General. — F.om  amounts  in  the  Biomedical  Research  Program  Account 
(established  under  section  9512  of  the  Internal  Revenue  Code  of  1986),  the  Sec¬ 
retary  shall  conduct  a  program  for  the  support  of  biomedical  research. 

(b)  Support  of  Certain  Entities. — Awards  of  grants,  cooperative  agreements, 
and  contracts  may  be  made  under  subsection  (a)  to  entities  with  appropriate  exper¬ 
tise  in  biomedical  research,  including  schools  of  medicine  and  osteopathic  medicine, 
academic  health  centers,  and  entities  that  are  eligible  to  receive  awards  from  the 
National  Institutes  of  Health. 

(c)  Priorities. — The  Secretary  shall  establish  priorities  for  the  conduct  and  sup¬ 
port  of  projects  of  biomedical  research  under  subsection  (a). 

Subtitle  H — United  States-Mexico  Border  Health 

Commission 

SEC.  7701.  AGREEMENT  TO  ESTABLISH  BINATIONAL  COMMISSION. 

The  President  is  authorized  and  encouraged  to  conclude  an  agreement  with  Mex¬ 
ico  to  establish  a  binational  commission  to  be  known  as  the  United  States-Mexico 
Border  Health  Commission. 

SEC.  7702.  DUTIES. 

It  should  be  the  duty  of  the  Commission — 

(1)  to  conduct  a  comprehensive  needs  assessment  in  the  United  States-Mexico 
border  area  for  the  purposes  of  identifying,  evaluating,  preventing,  and  resolv¬ 
ing  health  problems  that  affect  the  general  population  of  the  area; 

(2)  to  implement  the  actions  recommended  by  the  needs  assessment  by — 

(A)  assisting  in  the  coordination  of  the  efforts  of  public  and  private  per¬ 
sons  to  prevent  and  resolve  such  health  problems, 

(B)  assisting  in  the  coordination  of  the  efforts  of  public  and  private  per¬ 
sons  to  educate  such  population  concerning  such  health  problems,  and 

(C)  developing  and  implementing  programs  to  prevent  and  resolve  such 
health  problems  and  to  educate  such  population  concerning  such  health 
problems  where  a  program  is  necessary  to  meet  a  need  that  is  not  being 
met  by  the  efforts  of  other  public  or  private  persons;  and 

(3)  to  formulate  recommendations  to  the  Governments  of  the  United  States 
and  Mexico  concerning  a  fair  and  reasonable  method  by  which  the  government 
of  one  country  would  reimburse  a  public  or  private  person  in  the  other  country 
for  the  cost  of  a  health  care  service  that  the  person  furnishes  to  a  citizen  or 
resident  alien  of  the  first  country  who  is  unable,  through  insurance  or  other¬ 
wise,  to  pay  for  the  service. 

SEC.  7703.  OTHER  AUTHORIZED  FUNCTIONS. 

In  addition  to  the  duties  described  in  section  7702,  the  Commission  should  be  au¬ 
thorized  to  perform  the  following  additional  functions  as  the  Commission  determines 
to  be  appropriate: 

(1)  To  conduct  or  sponsor  investigations,  research,  or  studies  designed  to  iden¬ 
tify  study  and  monitor  health  problems  that  affect  the  general  population  in 
the  United  States-Mexico  border  area. 

(2)  To  provide  financial,  technical,  or  administrative  assistance  to  public  or 
private  persons  who  act  to  prevent,  resolve,  or  educate  such  population  concern¬ 
ing  such  health  problems. 

SEC.  7704.  MEMBERSHIP. 

(a)  Number  and  Appointment  of  United  States  Section.— The  United  States 
section  of  the  Commission  should  be  composed  of  13  members.  The  section  should 
consist  of  the  following  members: 

(1)  The  Secretary  of  Health  and  Human  Services  or  such  individual’s  dele- 
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(2)  The  commissioners  of  health  from  the  States  of  Texas,  New  Mexico,  Cali¬ 
fornia,  and  Arizona  or  such  individuals’  delegates. 

(3)  2  individuals  from  each  of  the  States  of  Texas,  New  Mexico,  California, 
and  Arizona  who  are  nominated  by  the  chief  executive  officer  of  one  of  such 
States  and  are  appointed  by  the  President  from  among  individuals — 

(A)  who  have  a  demonstrated  interest  in  health  issues  of  the  United 
States-Mexico  border  area;  and 

(B)  whose  name  appears  on  a  list  of  6  nominees  submitted  to  the  Presi¬ 
dent  by  the  chief  executive  officer  of  the  State  where  the  nominee  resides. 

(b)  COMMISSIONER. — The  Commissioner  of  the  United  States  section  of  the  Com¬ 
mission  should  be  the  Secretary  of  Health  and  Human  Services  or  such  individual’s 
delegate  to  the  Commission.  The  Commissioner  should  be  the  leader  of  the  section. 

SEC.  7705.  REGIONAL  OFFICES. 

The  Commission  should  establish  no  fewer  than  2  regional  border  offices  in  loca¬ 
tions  selected  by  the  Commission. 

SEC.  7706.  REPORTS. 

Not  later  than  February  1  of  each  year  that  occurs  more  than  1  year  after  the 
date  of  the  establishment  of  the  Commission,  the  Commission  should  submit  an  an¬ 
nual  report  to  both  the  United  States  Government  and  the  Government  of  Mexico 
regarding  all  activities  of  the  Commission  during  the  preceding  calendar  year. 

SEC.  7707.  DEFINITIONS. 

For  purposes  of  this  subtitle: 

(1)  COMMISSION. — The  term  “Commission”  means  the  United  States-Mexico 
Border  Health  Commission  authorized  in  section  7701. 

(2)  Health  PROBLEM. — The  term  “health  problem”  means  a  disease  or  medical 
ailment  or  an  environmental  condition  that  poses  the  risk  of  disease  or  medical 
ailment.  The  term  includes  diseases,  ailments,  or  risks  of  disease  or  ailment 
caused  by  or  related  to  environmental  factors,  control  of  animals  and  rabies, 
control  of  insect  and  rodent  vectors,  disposal  of  solid  and  hazardous  waste,  and 
control  and  monitoring  of  air  and  water  quality. 

(3)  Resident  alien. — The  term  “resident  alien”,  when  used  in  reference  to  a 
country,  means  an  alien  lawfully  admitted  for  permanent  residence  to  the  coun¬ 
try  or  otherwise  permanently  residing  in  the  country  under  color  of  law  (includ¬ 
ing  residence  as  an  asylee,  refugee,  or  parolee). 

(4)  United  states-mexico  border  area.— The  term  “United  States-Mexico 
border  area”  means  the  area  located  in  the  United  States  and  Mexico  within 
100  kilometers  of  the  border  between  the  United  States  and  Mexico. 
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8134.  Transition  rule  for  certain  States. 

8135.  State  maintenance  of  effort  percentage. 

Subtitle  C — Cost  Containment  in  the  Medicare  Programs 

Part  1 — Medicare  Health  Expenditure  Estimates 

£201.  National  medicare  per  capita  health  expenditure  estimate. 

8202.  Classes  of  health  care  services. 

oo^?'  °£  capita  estimates  by  class  of  service  for  medicare  A/B 

Allocation  of  per  capita  estimates  by  class  of  service  for  medicare  C 
qoa^'  ~omblned  medicare  per  capita  allocations  for  classes  of  services 

ica°re  pa^1e°nntra^diCare  an"Ual  Combined  rate  of  lncrease  for  Masses  of  services;  application  to  med- 
8207.  National  health  expenditures  reporting  system. 


Part  2— State  Health  Expenditure  Estimates 
8211.  State  medicare  per  capita  health  expenditure  estimate. 


Part  3 — Administrative  and  Judicial  Review 
8221.  Limitation  on  administrative  and  judicial  review. 


Subtitle  D — Additional  Medicare  Savings 

Reduction  in  payments  for  indirect  costs  of  medical  education 
8302.  Reductions  in  disproportionate  share  adjustments. 
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Sec.  8303.  Reductions  in  payments  for  capital-related  costs  of  inpatient  hospital  services  for  PPS  hospitals. 
Sec.  8304.  Limitations  on  payment  for  physicians’  services  furnished  by  high-cost  hospital  medical  staffs. 
Sec.  8305.  Medicare  secondary  payer. 

Sec.  8306.  Imposition  of  20  percent  coinsurance  on  home  health  services  under  medicare. 

Sec.  8307.  Home  health  cost  limits. 

Subtitle  E — Minor  and  Technical  Medicare  Amendments 

Part  1 — Provisions  Relating  to  Part  A 

Sec.  8401.  Provisions  relating  to  adjustments  to  standardized  amounts  for  wages  and  wage-related  costs. 
Sec.  8402.  Provisions  relating  to  rural  health  transition  grant  program. 

Sec.  8403.  Psychology  services  in  hospitals. 

Sec.  8404.  Skilled  nursing  facilities. 

Sec.  8405.  Notification  of  availability  of  hospice  benefit. 

Sec.  8406.  Clarifying  expertise  of  individuals  to  serve  on  the  Prospective  Payment  Assessment  Commission. 
Sec.  8407.  Authority  for  budget  neutral  adjustments  for  changes  in  payment  amounts  for  transfer  cases. 
Sec.  8408.  Hemophilia  pass-through  extension. 

Sec.  8409.  Sub-acute  care  services  demonstration  project. 

Sec.  8410.  Protection  of  State  hospital  payment  programs. 

Sec.  8410A.  Clarification  of  DRG  payment  window  expansion;  miscellaneous  and  technical  corrections. 

Part  2— Provisions  Relating  to  Part  B 

SUBPART  A — PHYSICIANS’  SERVICES 

Sec.  8411.  Development  and  implementation  of  resource-based  methodology  for  practice  expenses. 

Sec.  8412.  Geographic  cost  of  practice  index  refinements. 

Sec.  8413.  Extra-billing  limits. 

Sec.  8414.  Relative  values  for  pediatric  services. 

Sec.  8415.  Administration  of  claims  relating  to  physicians’ services. 

Sec.  8416.  Miscellaneous  and  technical  corrections. 

SUBPART  B — DURABLE  MEDICAL  EQUIPMENT 

Sec.  8421.  Certification  of  suppliers. 

Sec.  8422.  Restrictions  on  certain  marketing  and  sales  activities. 

Sec.  8423.  Beneficiary  liability  for  noncovered  services. 

Sec.  8424.  Adjustments  for  inherent  reasonableness. 

Sec.  8425.  Miscellaneous  and  technical  corrections. 

SUBPART  C — OTHER  ITEMS  AND  SERVICES 


Sec.  8431.  Ambulatory  surgical  center  services. 

Sec.  8432.  Study  of  medicare  coverage  of  patient  care  costs  associated  with  clinical  trials  of  new  cancer  thera- 

Sec.  8433.PSUidy  of  annual  cap  on  amount  of  medicare  payment  for  outpatient  physical  therapy  and  occupa¬ 
tional  therapy  services. 

Sec.  8434.  Payment  of  part  B  premium  late  enrollment  penalties  by  States.  ... 

Sec.  8435.  Treatment  of  inpatients  and  provision  of  diagnostic  X-ray  services  by  rural  health  clinics  and  feder¬ 
ally  qualified  health  centers. 

Sec.  8436.  Application  of  mammography  certification  requirements. 

Sec.  8437.  Coverage  of  services  of  speech-language  pathologists  and  audiologists. 

Sec.  8438.  Miscellaneous  and  technical  corrections. 

Part  3 — Provisions  Relating  to  Parts  A  and  B 

SUBPART  A — MEDICARE  SECONDARY  PAYER 


Sec.  8441.  Medicare  secondary  payer  reforms. 

SUBPART  B — OTHER  ITEMS  AND  SERVICES  RELATING  TO  PARTS  A  AND  B 

Sec.  8451.  Definition  of  FMGEMS  examination  for  payment  of  direct  graduate  medical  education. 

Sec  8452.  Qualified  medicare  beneficiary  outreach. 

Sec.  8453.  Hospital  agreements  with  organ  procurement  organizations. 

Sec.  8454.  Peer  review  organizations. 

Sec.  8455.  Health  maintenance  organizations. 

Sec'  8457.  Permanent  extension  of  authority  to  contract  with  fiscal  intermediaries  and  carriers  on  other  than 
a  cost  basis. 

Sec.  8458.  Transportation  demonstration  project. 

Sec  8459  Diabetes  treatment  demonstration  project. 

Sec  8460  Expansion  of  number  of  sites  for  demonstration  Program  of  All-inclusive  Care  for  the  Elderly 
'(PACE). 

Sec.  8460A.  Miscellaneous  and  technical  corrections. 

Part  4— Provisions  Relating  to  Medicare  Supplemental  Insurance  Policies 
Sec.  8461.  Standards  for  medicare  supplemental  insurance  policies. 


SEC.  8000.  REFERENCES  IN  TITLE. 

(a)  Amendments  to  Social  Security  Act.— Except  as  otherwise  specifically  pro¬ 

vided  whenever  in  this  title  an  amendment  is  expressed  in  terms  of  an  aimendment 
to  or  ’repeal  of  a  section  or  other  provision,  the  reference  shall  be  considered  to  be 
made  to  that  section  or  other  provision  of  the  Social  Secunty  Act  „ 

(b)  References  to  OBRA. — In  this  title,  the  terms  OBRA- 1986  ,  OBRA  1987  , 
“OBRA-1989”  “OBRA- 1990”,  and  “OBRA- 1993”  refer  to  the  Omnibus  Budget  Rec¬ 
onciliation  Act  of  1986  (Public  Law  99-509),  the  Omnibus  Budget  Reconciliation  Act 
of  1987  (Public  Law  100-203),  the  Omnibus  Budget  Reconciliation  Act  of  1989  (Pub¬ 
lic  Law  101-239),  the  Omnibus  Budget  Reconciliation  Act  of  1990  (Public  Law  101- 
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508),  and  the  Omnibus  Budget  Reconciliation  Act  of  1993  (Public  Law  103-66),  re¬ 
spectively. 


Subtitle  A — Medicare  Part  C  Program 

SEC.  8001.  ESTABLISHMENT  OF  MEDICARE  PART  C  PROGRAM. 

(a)  In  General. — The  Social  Security  Act  is  amended  by  adding  after  the  titles 
added  by  sections  3001  and  5001  the  following  new  title:  * 

“TITLE  XXIII— MEDICARE  PART  C;  ASSISTANCE  FOR  LOW-INCOME 

INDIVIDUALS 

“SEC.  2300.  ESTABLISHMENT  OF  PROGRAMS. 

“Not  later  than  January  1,  1998,  the  Secretary  shall  establish  and  operate  the  fol¬ 
lowing  programs  under  this  title: 

“(1)  A  Medicare  Part  C  Program  under  part  A  to  provide  coverage  for  the 
guaranteed  national  benefit  package  for  eligible  individuals  who  are  not  en¬ 
rolled  under  a  qualified  health  plan  or  entitled  to  benefits  under  part  A  of  title 
XVIII. 

“(2)  A  program  of  premium  subsidies  under  subpart  1  of  part  B  for  certain 
low-income  individuals  covered  under  employer  health  program. 

“(3)  A  program  of  supplemental  benefits  under  subpart  2  of  part  B  for  certain 
low-income  individuals. 


“Part  A— Medicare  Part  C  Program 
“Subpart  1 — Eligibility  and  Enrollment 

“SEC.  2301.  ELIGIBILITY. 

“(a)  Eligibility  to  Enroll  for  Health  Insurance  Benefits.— Each  medicare 
part  C  eligible  individual  (as  defined  in  subsection  (b))  is  eligible  to  enroll  in  the 
program  under  this  part. 

“(b)  Medicare  Part  C  Eligible  Individual  Defined.— In  this  part,  subject  to 
subsection  (c),  the  term  ‘medicare  part  C  eligible  individual’  means  any  eligible  indi- 
vidual  (as  defined  in  section  1001(c)  of  the  Health  Security  Act)  who  meets  any  of 
the  following  requirements: 

“(1)  Certain  part-time,  temporary,  and  seasonal  employees.— The  indi- 
a„n  employee  described  in  section  3451(cXl)  of  the  Internal  Revenue 
Code  of  1986. 

“(2)  Full-time  employees  of  electing  employers.— The  individual  is  a  full- 
tl„m®Qe5iplf0yee  (as  defined  in  section  3467(bXl)  of  the  Internal  Revenue  Code 
of  1986)  of  an  employer  that  is  not  a  large  employer  (within  the  meaning  of  sec- 
tion  3451(d)  of  such  Code)  and  the  employee  is  not  a  qualified  employer-covered 
en?,Pi?^?e  of  the  emP!oyer  (as  defined  in  section  3466(a)  of  such  Code). 

(3)  Non-workers. — The  individual  is  not  an  employee 
“(4)  AFDC  AND  ssi  recipients.— The  individual  is  an  AFDC  or  SSI  recipient 
(5)  Employed  individuals  with  income  below  specified  percentage  of 

INCOME  THRESHOLD.— 

“(A)  In  general.— The  individual— 

(i)  is  an  employee  of  an  employer  that  is  not  a  large  employer  (with- 
^the  meaning  of  section  3451(d)  of  the  Internal  Revenue  Code  of 
1986),  and 

“(ii)  is  determined  under  subpart  2  of  part  B  in  the  manner  de¬ 
scribed  in  section  2384,  to  have  projected  modified  adjusted  gross  in¬ 
come  that  is  less  than  the  applicable  percentage  (specified  in  subpara¬ 
graph  (B))  pf  the  threshold  amount  (as  defined  in  section  59B(eXl)  of 
internal  Revenue  Code  of  1986)  applicable  to  file  taxpayer  involved. 

•  r  Applicable  percentage. — For  purposes  of  subparagraph  (A),  the 
applicable  percentage ,  for  taxable  years  ending  with  or  within— 

(l)  1998,  1999,  or  2000,  is  200  percent, 

“(ii)  2001  or  2002,  is  220  percent,  and 
,  “(iii)  a  year  thereafter,  is  240  percent. 

(c)  Ineligible  Individual  — 

“( 1)  Medicare  part  c  eligible  individual. _ 

include'  a„°f„NSd™e  term  Wdkare  part  C  elieible  individual'  does  not 


165 


“(i)  who  is  covered  under  a  qualified  health  plan, 

“(ii)  subject  to  paragraph  (2),  who  is  entitled  to  benefits  under  part 
A  of  title  XVIII,  or 

“(iii)  whose  principal  place  of  abode  is  in  Puerto  Rico,  the  Virgin  Is¬ 
lands,  Guam,  American  Samoa,  or  the  Northern  Mariana  Islands,  un¬ 
less  (and  only  so  long  as)  such  possession  meets  the  requirements  of 
paragraph  (3)(A). 

“(B)  Construction. — Nothing  in  subparagraph  (AXi)  shall  prevent  an  in¬ 
dividual  described  in  such  subparagraph  from  disenrolling  from  a  plan  in 
order  to  become  a  medicare  part  C  eligible  individual. 

“(2)  Exception  for  medicare  secondary  payer  situations. — Paragraph 
(l)(A)(ii)  shall  not  apply  to  an  individual  to  whom  section  1862(b)(2)  applies,  if 
the  program  under  this  part  would  otherwise  constitute  the  primary  plan  (as 
defined  in  section  1862(b)(2XA)). 

“(3)  Rules  relating  to  possessions. — 

“(A)  Requirements. — The  requirements  of  this  subparagraph  with  re¬ 
spect  to  a  possession  are  that  an  agreement  is  in  effect  between  the  United 
States  and  such  possession  pursuant  to  which — 

“(i)  the  laws  of  such  possession  impose  a  qualified  medicare  part  C 
premium  individual  share  tax  (as  defined  in  subparagraph  (B)); 

“(ii)  nothing  in  any  provision  of  law,  including  the  law  of  such  posses¬ 
sion,  permits  such  possession  to  reduce  or  remit  in  any  way,  directly 
or  indirectly,  any  liability  to  such  possession  by  reason  of  such  individ¬ 
ual  share  tax; 

“(iii)  any  amount  received  in  the  Treasury  of  such  possession  by  rea¬ 
son  of  such  individual  share  tax  shall  be  paid  (at  such  time  and  in  such 
manner  as  the  Secretary  of  the  Treasury  shall  prescribe)  to  the  Treas¬ 
ury  of  the  United  States  for  credit  to  the  Medicare  Part  C  Trust  Fund; 

“(iv)  such  individual  share  tax  is  coordinated  with  the  tax  imposed 
by  section  59B  of  the  Internal  Revenue  Code  of  1986  such  that,  for  any 
period,  an  individual  would  be  required  to  pay  (in  the  aggregate  under 
both  such  taxes)  not  more  than  the  appropriate  applicable  medicare 
part  C  premium  for  such  period;  and 

“(v)  the  possession  complies  with  such  other  requirements  as  may  be 
prescribed  by  the  Secretary  and  the  Secretary  of  the  Treasury  to  carry 
out  the  purposes  of  this  paragraph,  including  requirements  prescribing 
the  information  individuals  to  whom  such  individual  share  tax  may 
apply  shall  furnish  to  the  Secretary  and  the  Secretary  of  the  Treasury. 

“(B)  Qualified  medicare  part  c  premium  individual  share  tax.— In 
subparagraph  (A),  the  term  ‘qualified  medicare  part  C  premium  individual 
share  tax’  means  a  tax  imposed  and  collected  by  such  a  possession  that  is— 
“(i)  equivalent  to  the  tax  imposed  under  section  59B  of  the  Internal 
Revenue  Code  of  1986  (and  any  tax  subsequently  enacted  for  the  pur¬ 
pose  of  collecting  the  individual  share  of  premiums  for  benefits  under 
this  part);  and 

“(ii)  imposed  on  all  individuals  who  are  medicare  part  C  eligible  indi¬ 
viduals  (as  determined  without  regard  to  paragraph  (l)(A)(iii))  and  who 
are  bona  fide  residents  of  the  possession,  to  the  extent  such  individuals 
have  not  paid  the  tax  imposed  under  such  section  59B  to  the  United 
States  by  reason  of  subsection  (f)(4)  of  such  section  or  otherwise  paid 
the  qualified  medicare  part  C  premium  individual  share  tax  imposed  by 
another  possession  under  this  paragraph. 

“SEC.  2302.  ENROLLMENT  PROCESS. 

“(a)  In  General.— The  Secretary,  through  the  Health  Care  Financing  Administra¬ 
tion,  the  Social  Security  Administration,  and  other  appropriate  agencies,  shall  es¬ 
tablish  a  process  consistent  with  section  2384  for  .  ,.  . ,  , 

“(1)  determining  whether  individuals  are  medicare  part  C  eligible  individuals, 

ai“(2)  enrolling  medicare  part  C  eligible  individuals  under  this  part  if  they  seek 
such  enrollment  or  are  otherwise  required  to  be  enrolled  or  covered  under  this 

“OoTperiod  of  Continuous  Open  Enrollment.— Any  medicare  part  C  eligible 
individual  may  enroll  under  this  part  at  any  time  beginning  July  1,  1997. 

“(c)  Application  Process.—  .  „  ,  ,  . 

“(1)  IN  general.— The  filing  of  an  application  for  enrollment  under  this  part 
shall  (except  as  the  Secretary  may  provide)  constitute  enrollment  under  this 
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part.  Such  an  application  may  be  filed  with  the  Secretary  by  mail  or  at  such 
locations  as  the  Secretary  may  specify. 

“(2)  Availability  of  applications. — The  Secretary  shall  make  applications 
for  enrollment  under  this  part  available — 

“(A)  at  local  offices  of  the  Social  Security  Administration, 

“(B)  at  out-reach  sites  (such  as  provider  and  practitioner  locations),  and 
“(C)  at  other  locations  (including  post  offices)  accessible  to  a  broad  cross- 
section  of  medicare  part  C  eligible  individuals. 

“(3)  Coordination  with  application  for  premium  subsidies  and  wrap¬ 
around  BENEFITS. — An  application  for  enrollment  under  this  part  may  (but 
need  not)  be  accompanied  by  an  application  for  a  premium  certificate  under 
subpart  1  of  part  B,  wrap-around  benefits  under  subpart  2  of  part  B,  or  both, 
(c)  Certain  Individuals  Deemed  Enrolled. — Consistent  with  rules  established 
under  section  2201(c) — 

“(1)  Termination  of  enrollment  under  qualified  health  plan.— The  Sec¬ 
retary  shall  provide  a  process  under  which  an  eligible  individual  whose  coverage 
under  a  qualified  health  plan  is  terminated  and  who  fails  to  establish  continu¬ 
ous  coverage  under  another  qualified  health  plan  or  the  medicare  program  shall 
be  deemed  to  be  enrolled  under  this  part  as  of  the  date  of  termination  of  such 
coverage. 

(2)  Coverage  at  birth. — The  Secretary  shall  provide  that  in  the  case  of  an 
individual  born  in  the  United  States  and  who  is  not  enrolled  or  otherwise  cov¬ 
ered  under  a  qualified  health  plan  at  the  time  of  birth,  the  individual  shall  be 
deemed  to  have  been  enrolled  under  this  part  at  the  time  of  birth. 


“SEC.  2303.  FACILITATION  OF  ENROLLMENT. 


“(a)  In  General.— The  Secretary  shall  establish  procedures  that  facilitate  enroll¬ 
ment  under  this  part. 

(b)  Coordination. — The  Secretary  shall  coordinate  with  existing  programs  and 
agencies  to  streamline  the  enrollment  process. 

“(c)  Use  of  Certain  Providers. — 

“(1)  In  general.— In  accordance  with  regulations  promulgated  by  the  Sec¬ 
retary,  hospitals,  rural  primary  care  hospitals  and  federally  qualified  health 
centers,  and  any  other  health  center  or  clinic  receiving  Federal  funds,  shall — 
“(A)  assist  in  enrolling  under  this  part  individuals  who  (i)  appear  to  be 
medicare  part  C  eligible  individuals,  (ii)  are  provided  services  covered  under 
the  guaranteed  national  benefit  package,  and  (iii)  do  not  present  a  valid 
health  security  card,  and 

“(B)  report  to  the  Secretary  such  information  as  the  Secretary  may  re- 
quire  to  assist  in  the  enrollment  of  such  individuals. 

(2)  Access  to  information. — Such  hospitals,  centers,  and  clinics  shall  have 
access  to  information,  pertaining  to  the  qualified  health  plans  (or  the  medicare 
program  or  medicare  part  C)  in  which  individuals  are  enrolled,  through  the  na¬ 
tional  enrollment  verification  system  established  under  subtitle  B  of  title  IX  of 
the  Health  Security  Act. 

“(d)  Outreach.— The  Secretary  shall  develop  outreach  programs  to  ensure  enroll- 
ment  of  aU  medicare  part  C  eligible  individuals  (who  are  not  enrolled  in  a  qualified 
health  plan  or  the  medicare  program)  under  this  part. 


“SEC.  2304.  COVERAGE  PERIOD;  TERMINATION  OF  ENROLLMENT. 

“(a)  Beginning  of  Coverage.— In  the  case  of  an  individual  enrolled  under  this 
part,  the  benefits  under  this  part  shall  first  become  available  for  services  furnished 
beginning — 

(1)  in  the  case  of  an  individual  who  enrolls  on  or  before  January  1  1998 
on  January  1,  1998;  or  ’ 

“(2)  in  the  case  of  an  individual  who  enrolls  after  such  date,  on  the  date  of 
enrollment  or  such  other  date  as  the  Secretary  may  specify,  consistent  with  pre¬ 
venting  eligible  individuals  from  having  any  periods  of  noncoverage  and  consist¬ 
ent  with  rules  established  under  section  2201(c). 

“(\>)  Limiting  Termination  of  Enrollment.— An  individual  enrolled  under  this 
part  may  not  terminate  such  enrollment  unless — 

“(A)  the  individual  is  no  longer  a  medicare  part  C  eligible  individual  be- 
change  of  family,  employment,  or  other  relevant  status;  or 
(B)  the  individual  demonstrates  to  the  satisfaction  of  the  Secretary  that 
if  the  individual  is  an  eligible  individual  the  individual  is  enrolled  under 
a  qualified  health  plan,  is  entitled  to  benefits  under  part  A  of  title  XVIII 
or  is  described  in  section  59B(gX2)  of  the  Internal  Revenue  Code  of  1986' 
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“Subpart  2 — Benefits  and  Payments 

“SEC.  2311.  COVERAGE  OF  BENEFITS  UNDER  GUARANTEED  NATIONAL  BENEFIT  PACKAGE. 

“(a)  In  General. — Subject  to  subsection  (b),  the  health  insurance  benefits  pro¬ 
vided  to  an  individual  covered  under  this  part  shall  consist  of  entitlement  to  the 
benefits  (including  cost-sharing)  contained  in  the  guaranteed  national  benefit  pack¬ 
age  in  the  same  manner  as  such  package  applies  to  a  qualified  health  plan.  Except 
in  the  case  of  enrollment  with  an  organization  under  section  2332,  the  cost-sharing 
schedule  shall  be  the  standard  cost-sharing  schedule  described  in  section  2113  (de¬ 
termined  without  regard  to  subsection  (a)(4)  thereof). 

(b)  Requiring  Covered  Services  To  Be  Furnished  by  Medicare-Eligible  Pro¬ 
viders. — No  benefits  are  payable  under  this  part  with  respect  to  an  individual  or 
entity  that  provides  items  and  services  unless  the  individual  or  entity  qualifies  for 
payment  with  respect  to  such  items  or  services  under  title  XVIII  (for  individuals  en¬ 
titled  to  benefits  under  such  title). 

“SEC.  2312.  PAYMENTS  FOR  HEALTH  INSURANCE  BENEFITS. 

“(a)  Use  of  Medicare  Payment  Rules.— 

“(1)  In  general. — Except  as  otherwise  provided  in  this  part,  consistent  with 
section  2201(c)(3)  of  this  Act  and  8002(c)  of  the  Health  Security  Act  and  consist¬ 
ent  with  the  cost-sharing  described  in  section  2311(a) — 

“(A)  payment  of  health  insurance  benefits  under  this  part  with  respect  to 
services  shall  be  made,  subject  to  adjustment  in  payment  rates  under  sec¬ 
tion  2313,  in  the  same  amounts  and  on  the  same  basis  as  payment  may 
be  made  with  respect  to  such  services  under  title  XVIII  (including  pursuant 
to  waiver  authority),  and 

“(B)  the  provisions  of  sections  1814,  1815,  1833,  1834,  1835,  1842,  1848, 
1886,  1887,  and  1893  shall  apply  to  payment  of  benefits  (and  provision  of 
services  and  charges  thereon)  under  this  part  in  the  same  manner  as  they 
apply  to  benefits,  services,  and  charges  under  title  XVIII. 

“(2)  Establishment  of  comparable  payment  methods  for  new  services.— 
In  the  case  of  any  service  for  which  there  is  not  a  payment  basis  established 
under  title  XVIII,  the  Secretary  shall  establish  payment  rules  that  are  similar 
to  the  payment  rules  for  similar  services  under  such  title,  in  consultation  with 
the  Prospective  Payment  Assessment  Commission  and  the  Physician  Payment 
Review  Commission. 

“(3)  Limitations  on  administrative  or  judicial  review— Administrative  or 
judicial  review  of  the  payment  rates  or  rules  under  this  section  (including  ad¬ 
justments  made  under  section  2313)  shall  be  available  only  to  the  extent  such 
a  review  would  be  available  with  respect  to  such  rates  or  rules  (or  similar  rates 
or  rules)  under  title  XVIII. 

“(4)  USE  of  trust  FUND. — In  applying  the  provisions  described  in  paragraph 
(a)(1)(B)  in  carrying  out  this  section,  any  reference  in  title  XVIII  to  a  trust  fund 
shall  be  treated  as  a  reference  to  the  Medicare  Part  C  Trust  Fund  established 
under  section  2324. 

“(b)  Payments  to  Providers  for  Certain  Emergency  Care  Services  for  Ineli¬ 
gible  Aliens—  ,  .  , .  . 

“( l)  In  general. — In  addition  to  amounts  otherwise  payable  under  this  part, 
the  Secretary  shall  make  payments  for  care  and  services  that  are  necessary  for 
the  treatment  of  an  emergency  medical  condition  (as  defined  in  section 

1867(e)(1))  of  an  alien  who  is  not  an  eligible  individual. 

“(2)  Payment  amount. — Notwithstanding  any  other  provisions  of  this  part, 
the  amount  of  such  payments —  . 

“(A)  shall  not  take  into  account  any  cost-sharing  that  may  otherwise  be 
imposed  under  this  part,  but 

“(B)  shall  be  reduced  by  the  amount  of  any  payment  otherwise  made  (or 
that  through  the  exercise  of  reasonable  collection  policies,  would  have  been 
paid)  with  respect  to  such  care  and  services. 

“(3)  Effective  date. — This  subsection  shall  not  apply  to  care  and  services 
furnished  before  January  1,  2001. 

“SEC.  2313.  ADJUSTMENTS  TO  MEDICARE  RATES  AND  METHODOLOGIES. 

“(a)  Adjustment  of  Medicare  Payment  Rates  for  Inpatient  Hospital  Serv- 
ICES. _ 

“( i)  For  pps  hospitals. — For  purposes  of  payment  for  inpatient  hospital  serv¬ 
ices  for  hospitals  receiving  payment  under  section  1886(d),  the  Secretary,  by 
regulation  and  in  accordance  with  this  section — 

“(A)  shall  adjust  the  standardized  amounts  otherwise  established  under 
title  XVIII  to  reflect  differences  in  the  average  cost  of  providing  inpatient 


168 


hospital  services  (included  in  the  guaranteed  national  benefit  package)  be¬ 
tween  the  program  under  part  A  of  title  XVIII  and  under  this  part,  and 
“(B)  may  develop  separate  diagnosis-related  groups  and  weighting  factors 
for  such  groups  to  reflect  resource  needs  of  individuals  enrolled  under  this 
part  and  shall  develop  separate  groups  and  factors  for  children. 

“(2)  Report  by  prospective  payment  assessment  commission.— The  Pro¬ 
spective  Payment  Assessment  Commission,  in„its  report  to  Congress  under  sec¬ 
tion  1886(e)(3)(A)  in  1997,  shall  include  its  recommendations  on  the  adjust¬ 
ments  that  should  be  made  under  paragraph  (1)  in  the  payment  methodology 
for  inpatient  hospital  services  and  data  that  should  be  collected  in  order  to  Es¬ 
tablish  appropriate  weighting  factors  for  diagnosis-related  groups  used  under 
this  section.  The  Commission  shall  include,  in  its  subsequent  reports  under 
such  section,  such  recommendations  with  respect  to  payment  for  inpatient  hos¬ 
pital  services  under  this  part  as  it  deems  appropriate. 

“(3)  Secretarial  publications.— The  Secretary  shall  provide  for  the  publica¬ 
tion,  in  the  manner  and  time  specified  under  section  1886(e)(5),  of  adjustments 
proposed  to  be  made  (and  to  be  made)  under  this  subsection  for  the  calendar 
year  beginning  in  each  fiscal  year. 

“(b)  New  Procedure  Codes  and  Relative  Value  Units  for  Physicians’  Serv¬ 
ices.— 

“(1)  New  procedure  codes  and  relative  value  units.— In  applying  section 
2312  in  the  case  of  services  for  which  relative  value  units  have  not  been  estab¬ 
lished  under  section  1848,  the  Secretary  shall  establish  relative  value  units  in 
the  same  manner  as  if  payment  for  such  services  were  made  under  part  B  of 
title  XVIII. 


“(2)  Report  by  physician  payment  review  commission.— The  Physician  Pay¬ 
ment  Review  Commission,  in  its  recommendations  to  Congress  under  section 
1845(b)  in  the  year  before  the  first  year  in  which  this  part  is  effective,  shall  in¬ 
clude  recommendations  on  adjustments  to  the  relative  value  units  that  should 
be  applied  (under  paragraph  (1))  with  respect  to  physicians’  services  furnished 
under  this  part.  The  Commission  shall  include,  in  its  subsequent  recommenda¬ 
tions  under  such  section,  such  recommendations  with  respect  to  the  payment 
for  physicians’  services  under  this  part  as  it  deems  appropriate 
“(3)  Secretarial  publication.— The  Secretary  shall  cause  to  be  published  in 
the  Federal  Register — 

“(A)  before  June  1  of  the  year  before  the  first  year  in  which  this  part  is 
effective,  the  relative  value  units  proposed  to  be  applied  during  such  first 
year  under  this  part,  and 

“(B)  after  consideration  of  public  comments  submitted  pursuant  to  such 
proposal  and  before  October  1  before  such  first  year,  the  relative  value 
units  to  be  applied  during  such  first  year  under  this  part. 

(4)  Secretarial  review  and  revision. — The  Secretary  shall  provide  for  the 
periodic  review  and  adjustment  of  the  relative  value  units  to  be  applied  under 
“  the  fa™e  manner  and  frequency  as  provided  under  section 
1848(c)(2)(B),  except  that  such  review  shall  first  be  conducted  each  year  during 
the  first  3  years  in  which  this  part  is  in  effect  and  not  less  often  than  every 
5  years  thereafter.  J 

“(c)  Adjustment  to  Average  Per  Capita  Rates  for  Health  Maintenance  Or- 
GAN^-nONS  — For  purposes  of  establishing  per  capita  rates  of  payment  for  classes 
of  individuals  enrolled  with  an  eligible  organization  under  a  risk-sharing  contract 
under  section  2332,  the  Secretary,  by  regulation  and  in  accordance  S^Ss  sub 
section,  shall  adjust  the  adjusted  average  per  capita  cost  otherwise  established 
under  section  1876(a)(4)  to  take  into  account  differences  between  the  population 
seived  under  title  XVIII  and  the  population  receiving  health  insurance  benefits 
under  this  part. 


“SEC.  2314.  EXCLUSIONS;  COORDINATION. 

“(a)  Exclusions.— 

“(1)  In  GENERAX.— Section  1862  shall  apply  to  expenses  incurred  for  items  and 
services  provided  under  this  part  in  the  same  manner  as  such  section  applies 
tojtems  and  services  provided  under  title  XVIII.  FF 

(2)  Use  of  same  national  coverage  decision  review  process. _ The  provi¬ 

sions  of  section  1869(b)(3)  shall  apply  under  this  part  in  the  same  manner  as 
they  apply  under  title  XVIII.  Any  determination  under  such  title  that  under 
paragraph  (1),  applies  under  this  part  shall  not  be  subject  to  review  under  this 
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“(b)  Treatment  as  Large  Group  Health  Plan  for  Purposes  of  Medicare  Sec¬ 
ondary  Payer. — For  purposes  of  section  1862(b),  this  part  shall  be  treated  as  a 
large  group  health  plan  (described  in  such  section). 

“Subpart  3 — Premiums;  Medicare  Part  C  Trust  Fund 

“SEC.  2321.  COMPUTATION  OF  APPLICABLE  MEDICARE  PART  C  PREMIUM. 

“(a)  In  General. — The  applicable  medicare  part  C  premium  under  this  part,  for 
health  insurance  benefits  for  any  individual  in  a  class  of  enrollment  (as  defined  in 
section  3(b)  of  the  Health  Security  Act)  in  a  State  (or  outside  the  United  States) 
for  a  month  in  a  year,  is  equal  to  the  product  of — 

“(1)  the  monthly  national  actuarial  rate  established  under  subsection  (b)  with 
respect  to  such  class  for  months  in  the  year,  and 

“(2)  a  State  actuarial  adjustment  factor  established  under  subsection  (c)  with 
respect  to  the  State  (or  outside  the  United  States). 

The  Secretary  shall  publish,  for  purposes  of  sections  59B(cX3XD)  and  3455(c)(4XA) 
of  the  Internal  Revenue  Code  of  1986,  tables  of  the  monthly  applicable  medicare 
part  C  premium  computed  under  this  subsection. 

“(b)  Monthly  National  Actuarial  Rates. — 

“(1)  Initial  rate. — Subject  to  the  succeeding  provisions  of  this  subsection,  the 
national  monthly  actuarial  rates  under  this  subsection  for  months  in  1998  are 
as  follows: 

“(A)  Individual  enrollment. — $ _  for  the  individual  class  of  enroll¬ 

ment. 

“(B)  Single  parent  enrollment. — $ _  for  the  single  parent  class  of 

enrollment. 

“(C)  Family  enrollment. — $ _ for  the  family  class  of  enrollment. 

“(2)  Determination  of  rates. — 

“(A)  Annual  determination. — In  September  of  each  year  (beginning 
with  1997)  the  Secretary  shall  determine  and  publish  a  national  monthly 
actuarial  rate  for  each  class  of  enrollment  for  health  insurance  benefits 
under  this  part  in  the  following  year.  Such  rates  for — 

“(i)  1998  shall  be  the  rates  specified  under  paragraph  (1),  subject  to 
adjustment  under  subparagraph  (C),  or 

“(ii)  a  subsequent  year  shall  be  the  monthly  actuarial  rates  estimated 
under  paragraph  (3). 

“(B)  Public  statement. — Whenever  the  Secretary  publishes  monthly  ac¬ 
tuarial  rates  under  this  section,  the  Secretary  shall,  at  the  time  of  such 
publication,  include  a  public  statement  setting  forth  the  actuarial  assump¬ 
tions  and  bases  employed  in  arriving  at  the  amount  of  the  actuarial  rates. 

“(C)  Relation  to  specified  rates— If  the  Secretary  finds  that  the  rates 
specified  under  paragraph  (1)  are  greater  or  less  than  the  respective  month¬ 
ly  actuarial  rates  estimated  under  paragraph  (3),  the  Secretary  shall  adjust 
the  specified  rates  to  reflect  such  estimated  actuarial  rates  and  the  national 
monthly  actuarial  rates  under  this  subsection  shall  be  treated  for  all  pur¬ 
poses  as  the  rates  as  so  adjusted. 

“(3)  Basis  for  monthly  actuarial  rates.— 

“(A)  In  GENERAL. — Subject  to  subparagraph  (C),  each  such  monthly  actu¬ 
arial  rate  established  for  a  class  of  enrollment  shall  be  an  amount  the  Sec¬ 
retary  estimates  to  be  necessary  so  that,  if  payments  were  made  on  the 
basis  of  such  rates  for  all  individuals  enrolled  under  this  part  in  such  class, 
the  aggregate  amount  for  the  calendar  year  would  equal  the  total  of  the 
benefits  and  administrative  costs  which  the  Secretary  estimates  will  be 
payable  from  the  Medicare  Part  C  Trust  Fund  for  services  performed  and 
related  administrative  costs  incurred  in  such  calendar  year  with  respect  to 
such  enrollees.  In  calculating  the  monthly  actuarial  rates,  the  Secretary 
shall  include  an  appropriate  amount  for  a  contingency  margin. 

“(B)  Assumptions  for  premium  calculation. — In  determining  actuarial 

rates  under  subparagraph  (A) — 

“(i)  the  Secretary  shall  not  take  into  account  any  expenditures  (in¬ 
cluding  related  administrative  expenses)  attributable  to — 

“(I)  individuals  enrolled  for  health  insurance  benefits  under  this 
part  who  are  SSI  recipients  who  have  been  determined  to  be  dis¬ 
abled  for  purposes  of  the  supplemental  security  income  program 
(under  title  XVI);  or 

“(II)  the  operation  of  part  B  of  this  title;  or 

“(III)  payments  made  pursuant  to  section  2312(b);  and 
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“(ii)  for  months  in  1998,  1999,  2000,  and  2001,  the  Secretary  shall 
assume  that  %  of  individuals  who  are  medicare  part  C  eligible  individ¬ 
uals  are  enrolled  under  this  part. 

“(c)  State  Actuarial  Adjustment  Factors. — 

“(1)  In  general. — The  Secretary  shall  establish  for  each  State  a  State  actuar¬ 
ial  adjustment  factor.  Such  factor  shall  vary  among  the  States  based  on  the  var¬ 
iation  in  the  average  level  of  benefits  and  administrative  costs,  described  in  sub¬ 
section  (b)(3)(B)  and  determined  on  a  per  capita  basis,  among  such  States. 

(2)  Conditions. — State  actuarial  adjustment  factors  shall  be  computed  for 
each  year  in  a  manner  so  that  the  application  of  such  adjustment  factors  shall 
not  change  the  weighted  average  of  the  national  monthly  payment  rates  com¬ 
puted  under  this  subsection. 

“(3)  Special  rule  for  individuals  residing  outside  the  united  states _ 

In  the  case  of  an  individual  who  has  a  principal  place  of  abode  outside  the  Unit- 
«/  States,  the  State  actuarial  adjustment  factor  under  this  subsection  is  1 
(d)  Application  to  Families.— In  the  case  of  individuals  enrolled  under  this  part 
in  a  class  of  enrollment  other  than  the  individual  class  of  enrollment,  the  premium 
rate  established  under  this  section  applies  collectively  to  all  family  members  in¬ 
cluded  within  the  class  of  enrollment. 


“SEC.  2322.  MEDICARE  PART  C  PREMIUM  LIABILITY. 

“(a)  In  General.— Individuals  enrolled  for  benefits  under  this  part  are  for  pay¬ 
ment  of  the  individual  share  of  medicare  part  C  premiums  in  the  amount  provided 
under  section  59B  of  the  Internal  Revenue  Code  of  1986. 

“(b)  Description  of  Factors  Taken  Into  Account.— The  amount  of  such  indi¬ 
vidual  share  under  such  section — 

-1S  a  nSed  on  the  ,?um  ?f  monthly  premiums  based  on  class  of  enrollment; 
«/o\  1S  or  Partially  reduced  for  low-income  individuals;  and 
(3)  may  be  reduced  by  any  employer  payments. 

“SEC.  2323.  COLLECTION  OF  PREMIUMS. 

..  “(a>  *N0  General  —Except  as  provided  in  subsection  (b),  the  amounts  under  sec- 
are  Payable  pursuant  to  section  59B  of  the  Internal  Revenue  Code  of  1986 
(b)  Direct  Payment  Process.— 

(1)  In  general.— The  Secretary  shall  establish  a  process  whereby  individuals 
who  are  liable  for  payments  under  section  2322  (or  section  59B  of  the  Internal 
Revenue  Code  of  1986)  may  make  such  payments  directly  to  the  Secretary  (or 
™£e?retary s  assignee)  m  a  manner  specified  by  the  Secretary 

(2)  Information.— Under  the  process,  the  Secretary  shall  provide  such  infor¬ 
mation  return  or  other  documentation  that  may  be  used  to  establish,  for  pur- 
P^esef  the  Internal  Revenue  Code  of  1986  or  otherwise,  the  amounts  paid  on 
behalf  of  each  individual  under  this  subsection  and  the  period  in  which  the  indi¬ 
vidual  was  enrolled  under  this  part. 

IT.'- ^°Unts  received  under  this  subsection  shall  be  deposited  to 
the  credit  of  the  Medicare  Part  C  Trust  Fund  (established  under  section  2324). 
“SEC.  2324.  MEDICARE  PART  C  TRUST  FUND. 

“(a)  Establishment. — 

it  I^^eneral.  There  is  hereby  created  on  the  books  of  the  Treasury  of  the 
United  States  a  trust  fund  to  be  known  as  the  ‘Medicare  Part  C  Trust  Fund’ 
'Vns?iS  lT«10n  r,efarred  as  the  “Trust  Fund’)-  The  Trust  Fund  shall  consist 
90^7 Jl  nnd  beqUf3ts  as  mey  j*  made  as  Provided  pursuant  to  section 
Fund  afproSed  tauff  P°Site‘‘  ‘n'  °r  aM,r°Pri*ted  Trust 

(2)  Deposit  of  premium  amounts  and  contributions. — There  are  herebv 
appropriated  to  the  Trust  Fund  amounts  equivalent  to  100  percent  of— 

oc  3  luH  amounts  received  in  the  Treasury  under  section  59B  and  chapter 
25  of  the  Internal  Revenue  Code  of  1986  H 

tionfsnl  Paymcots  macie  by  States  to  the  Secretary  under  sec- 

a.nd  8131  of  the  Health  Security  Act,  and 

2301(cS°A)ntS  Paid  10  1116  TreaSUry  Pursuant  to  agreements  under  section 

TLhen  a,mofunts  appropriated  by  clauses  (A)  and  (C)  of  the  preceding  sentence 

to  frT  Ume  t0  tlm?  from  the  general  fund  in  the  Treasury 

to  the  Trust  Fund  such  amounts  to  be  determined  on  the  basis  of  estimates 
by  the  Secretary  of  the  Treasury  of  the  amounts  paid  to  or  deposited  into  the 

SfU ^ v? r° P t r  fdjustments  shall  be  made  in  amounts  subsequently 
transferred  to  the  extent  prior  estimates  were  in  excess  of  or  were  less  than  the 
amounts  specified  in  such  clauses.  n  the 
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“(3)  Appropriations  to  cover  balance  of  expenditures— There  are  au¬ 
thorized  to  be  appropriated  from  time  to  time,  out  of  any  moneys  in  the  Treas¬ 
ury  not  otherwise  appropriated,  to  the  Medicare  Part  C  Trust  Fund  a  Govern¬ 
ment  contribution  equal  to  the  amount  by  which  the  expenditures  from  the 
Trust  Fund  (including  the  payment  of  administrative  expenses  in  accordance 
with  section  201(g)(1))  exceed  the  other  receipts  of  the  Trust  Fund. 

“(b)  Incorporation  of  Provisions.— 

“(1)  In  general. — Subject  to  paragraph  (2),  the  provisions  of  subsections  (b) 
through  (e),  (h),  and  (i)  of  section  1817  shall  apply  to  the  Trust  Fund  and  this 
part  in  the  same  manner  as  they  apply  to  the  Federal  Hospital  Insurance  Trust 
Fund  and  part  A  of  title  XVIII. 

“(2)  Exceptions. — In  applying  paragraph  (1) — 

“(A)  the  Board  of  Trustees  and  Managing  Trustee  of  the  Trust  Fund  shall 
be  composed  of  the  members  of  the  Board  of  Trustees  and  the  Managing 
Trustee,  respectively,  of  the  Federal  Hospital  Insurance  Trust  Fund;  and 
“(B)  any  reference  in  section  1817  to  the  Federal  Hospital  Insurance 
Trust  Fund  or  to  title  XVIII  (or  part  A  thereof)  is  deemed  a  reference  to 
the  Trust  Fund  under  this  section  and  this  part,  respectively. 

“(c)  Additional  Payments. — 

“(1)  Payments  under  part  b. — In  addition  to  payments  made  pursuant  to  au¬ 
thority  described  in  section  1817(h)  (as  incorporated  under  subsection  (b)(1)), 
the  Managing  Trustee  of  the  Trust  Fund  shall  pay  from  time  to  time  from  the 
Trust  Fund  such  amounts  as  the  Secretary  certifies  are  necessary  to  make — 

“(A)  the  payments  under  premium  certificates  issued  under  subpart  1  of 
part  B, 

“(B)  the  payments  provided  for  by  subpart  2  of  part  B,  and 
“(C)  payments  to  State  benefit  management  programs  approved  under 
subtitle  B  of  title  IV  of  the  Health  Security  Act  (on  such  a  periodic  basis 
as  the  Secretary  may  establish)  in  the  sum  of — 

“(i)  the  amount  described  in  section  4104(aXlXB)  of  the  Health  Secu¬ 
rity  Act; 

“(ii)  the  amount  described  in  section  4104(a)(2)(B)  of  such  Act;  and 
“(iii)  the  amount  described  in  section  4104(bX2)(B)  of  such  Act. 

“(2)  Certain  transfers. — The  Managing  Trustee  of  the  Trust  Fund  shall  also 
pay  from  time  to  time  from  the  Trust  Fund  to  the  General  Treasury  such 
amounts  as  the  Secretary  of  the  Treasury  certifies  to  be  payments  for  credits 
under  section  3461  and  3462  of  the  Internal  Revenue  Code  of  1986  that  are  not 
an  offset  to  a  liability  in  amounts  otherwise  payable  under  chapter  25  of  such 
Code. 


“Subpart  4 — Administrative  Provisions 


“SEC.  2331.  AGREEMENTS  WITH  HOSPITALS;  PARTICIPATING  PHYSICIANS;  TREATMENT  OF  IN¬ 
DIAN  HEALTH  SERVICE  FACILITIES. 

“(a)  Requirement. — Any  hospital  shall  be  qualified  to  participate  under  this  part 

and  shall  be  eligible  for  payments  under  this  part  if— 

“(1)  it  has  in  effect  a  participation  agreement  under  section  186b(aXl),  and 

“(2)  it  files  with  the  Secretary  a  participation  agreement  meeting  the  require¬ 
ments  of  subsection  (b). 

“(b)  Elements  of  Agreement.—  .  ,  . 

“(1)  In  GENERAL. — Except  as  provided  in  this  subsection,  a  participation 
agreement  under  this  subsection  shall  provide  terms,  specified  by  the  Secretary, 
that  are  the  same  terms  as  those  required  of  hospital  participation  agreements 


under  section  1866(a)(1).  ,  ,.  .  .  ,  ._  , 

“(2)  Modified  copayments. — Instead  of  the  limitation  on  charges  specified 
under  paragraphs  (1)(A)  and  (2)  of  section  1866(a),  the  agreement  shall  not  per¬ 
mit  the  hospital  to  charge  more  than  the  applicable  deductible  and  coinsurance 

permitted  under  this  part.  „  ...  ... 

“(c)  Physician  Participation  Agreements.— The  Secretary  shall  provide  for  par¬ 
ticipating  physician  agreements  under  this  part  in  the  same  manner  as  such  agree¬ 
ments  are  provided  for  under  part  B  of  title  XVIII  pursuant  to  section  1842(h) 

“(d)  Indian  Health  Service  Facilities.— The  provisions  of  section  1880  (relating 
to  Indian  health  service  facilities)  shall  apply  to  this  part  in  the  same  manner  as 
they  apply  under  title  XVIII. 


“SEC.  2332.  HEALTH  MAINTENANCE  ORGANIZATIONS. 

“(a)  In  General  — Except  as  provided  in  this  section,  section  1876  shall  apply  to 
individuals  enrolled  under  this  part  in  the  same  manner  as  such  section  applies  to 
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individuals  entitled  to  benefits  under  part  A,  and  enrolled  under  part  B,  of  title 
XVIII. 

“(b)  Application. — In  applying  section  1876  under  subsection  (a) — 

“(1)  individuals  who  are  enrolled  in  a  class  of  enrollment  under  this  part  may 
enroll  with  an  eligible  organization  only  based  on  the  same  class  of  enrollment; 

“(2)  if  an  eligible  organization  imposes  an  additional  premium  for  additional 
benefits,  such  a  premium  shall  be  adjusted  to  reflect  the  class  of  enrollment 
with  the  eligible  organization; 

“(3)  the  appropriate  classes  of  members  described  in  section  1876(a)(1)(B)  ap¬ 
plied  under  this  section  may  be  different  from  the  classes  applied  for  purposes 
of  title  XVIII; 

“(4)  the  provisions  of  such  section  relating  only  to  individuals  enrolled  under 
part  B  of  title  XVIII  shall  not  apply; 

“(5)  any  reference  to  a  Trust  Fund  established  under  title  XVIII  and  to  bene¬ 
fits  with  respect  to  any  services  under  such  title  is  deemed  a  reference  to  the 
Medicare  Part  C  Trust  Fund  and  to  the  guaranteed  national  benefit  package 
with  respect  to  required  health  services  under  this  part; 

“(6)  the  adjusted  average  per  capita  cost  shall  be  determined  on  the  basis  of 
benefits  under  this  part; 

“(7)  subsection  (h)  shall  not  apply;  and 

“(8)  in  the  case  of  a  risk-sharing  contract,  the  eligible  organization  may  not 
require  an  enrollee  to  obtain  a  referral  from  a  physician  in  order  to  obtain  cov¬ 
ered  items  and  services  from  a  physician  who  specializes  in  obstetrics  and  gyne¬ 
cology. 


“SEC.  2333.  USE  OF  FISCAL  AGENTS. 

“(a)  Use  of  Fiscal  Agents.— 

“(1)  In  general. — Except  as  provided  in  this  section,  the  Secretary  shall  pro¬ 
vide  for  the  administration  of  this  part  through  the  use  of  fiscal  agents  in  the 
same  manner  as  title  XVIII  is  carried  out  through  the  use  of  fiscal 
intermediaries  and  carriers. 

“(2)  Separate  contracts. — Contracts  with  fiscal  agents  entered  into  pursu¬ 
ant  to  this  subsection  for  an  area  need  not  be  with  the  same  fiscal  intermediary 
or  earner  with  an  agreement  under  section  1816  or  a  contract  under  section 
1842  for  the  area.  However,  nothing  in  this  section  shall  be  construed  as  pre¬ 
venting  such  an  organization  with  such  an  agreement  or  contract  under  such 
respective  section  from  entering  into  a  contract  under  this  section. 


“SEC.  2334.  COMPLIANCE  WITH  QUALITY  ASSURANCE  AND  INFORMATION  STANDARDS-  SUR¬ 
VEY  AND  CERTIFICATION. 

“(a)  In  General.— The  Secretary,  with  respect  to  the  program  under  this  part, 
shall  comply  with  the  applicable  provisions  of — 

“(1)  subtitle  A  of  title  IX  of  the  Health  Security  Act  (relating  to  the  national 
quality  management  program),  and 

“(2)  subtitle  B  of  such  title  (relating  to  information  systems  and  administra¬ 
tive  simplification). 

(b)  Survey  and  Certification;  Quality  Assurance. — In  accordance  with  rules 
of  the  Secretary,  the  survey  and  certification  requirements  of  title  XVIII  and  the 
quality  assurance  provisions  of  such  title  and  part  B  of  title  XI  (relating  to  profes¬ 
sional  review  organizations),  insofar  as  they  relate  to  providers  of  services  and  other 
health  care  providers  under  title  XVIII,  shall  apply  to  such  providers  under  this 
part  in  the  same  manner  as  they  apply  to  providers  under  title  XVIII. 


“SEC.  2335.  PROGRAM  INTEGRITY 

Sections  1124,  1124A,  1126,  and  1128  through  1128B  (relating  to  fraud  and 
abuse)  and  section  1877  (relating  to  limitation  on  certain  physician  referrals)  shall 
apply  to  this  title  in  the  same  manner  as  they  apply  to  title  XVIII. 

“SEC.  2336.  GENERAL  ADMINISTRATION;  MISCELLANEOUS  PROVISIONS. 

“(a)  Health  Security  Administration. —  v 

“( 1)  In  general.— Except  as  otherwise  provided  in  this  part,  this  part  shall 
be  admimstered  by  the  Health  Security  Administration. 

“(2)  Renaming  health  care  financing  administration  as  health  security 
administration.— Any  reference  in  law  to  the  ‘Health  Care  Financing  Adminis- 
„(,traDt'°'1  1S  hereby  deemed  a  reference  to  the  ‘Health  Security  Administration’ 
(b)  Regulations;  Title  II  Provisions;  Administration.— The  provisions  of  sec- 
’  18)72’ and  \®74  (relating  to  regulations,  application  of  certain  provisions 
of  title  II  and^admimstration)  shall  apply  to  this  part  in  the  same  manner  as  they 
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“(c)  Determinations;  Appeals;  Provider  Reimbursement  Review  Board. — 

“(1)  Determinations. — The  determination  of  whether  an  individual  is  enti¬ 
tled  to  benefits  under  this  part  and  the  determination  of  the  amount  of  benefits 
under  this  part  shall  be  made  by  the  Secretary  in  accordance  with  regulations 
prescribed  by  the  Secretary. 

“(2)  Hearings. — 

“(A)  In  GENERAL. — Any  individual  dissatisfied  with  any  determination 
under  paragraph  (1)  shall  be  entitled  to  a  hearing  thereon  by  the  Secretary 
to  the  same  extent  as  is  provided  in  section  205(b)  and  to  judicial  review 
of  the  Secretary’s  final  decision  after  such  hearing  as  is  provided  in  section 
205(g).  Sections  206(a),  1102,  and  1871  (as  incorporated  by  reference  by 
subsection  (b))  shall  not  be  construed  as  authorizing  the  Secretary  to  pro¬ 
hibit  an  individual  from  being  represented  under  this  paragraph  by  a  per¬ 
son  that  furnishes  the  individual,  directly  or  indirectly,  with  services  solely 
on  the  basis  that  the  person  furnishes  the  individual  with  such  a  service. 
Any  person  that  furnishes  services  to  an  individual  may  not  reoresent  an 
individual  under  this  paragraph  with  respect  to  the  issue  described  in  sec¬ 
tion  1879(a)(2)  unless  the  person  has  waived  any  rights  for  payment  from 
the  beneficiary  with  respect  to  the  services  involved  in  the  appeal.  If  a  per¬ 
son  furnishes  services  to  an  individual  and  represents  the  individual  under 
this  paragraph,  the  person  may  not  impose  any  financial  liability  on  such 
individual  in  connection  with  such  representation. 

“(B)  Limitation. — Notwithstanding  subparagraph  (A),  a  hearing  shall  not 
be  available  to  an  individual  if  the  amount  in  controversy  is  less  than  $500 
and  judicial  review  shall  not  be  available  to  the  individual  if  the  amount 
in  controversy  is  less  than  $1,000.  In  determining  the  amount  in  con¬ 
troversy,  the  Secretary,  under  regulations,  shall  allow  two  or  more  claims 
to  be  aggregated  if  the  claims  involve  the  delivery  of  similar  or  involve  re¬ 
lated  services  to  the  same  individual  or  involve  common  issues  of  law  and 
fact  arising  from  services  furnished  to  two  or  more  individuals. 

“(C)  Expedited  review. — In  an  administrative  hearing  pursuant  to  sub- 
paragraph  (A),  where  the  moving  party  alleges  that  there  are  no  material 
issues  of  fact  in  dispute,  the  administrative  Taw  judge  shall  make  an  expe¬ 
dited  determination  as  to  whether  any  such  facts  are  in  dispute  and,  if  not, 
shall  determine  the  case  expeditiously. 

“(3)  Provider  reimbursement  review  board.— The  provisions  of  section 
1878  (relating  to  the  Provider  Reimbursement  Review  Board)  shall  apply  under 
this  part  in  the  same  manner  as  they  apply  under  title  XVIII. 

“(d)  Reporting  of  Information  to  Secretary  of  Treasury.— The  Secretary 
shall  submit  to  the  Secretary  of  the  Treasury  such  information  on  individuals  en¬ 
rolled  under  this  part  as  the  Secretary  of  the  Treasury  may  require  for  purposes 
of  carrying  out  section  59B  and  chapter  25,  and  related  provisions,  of  the  Internal 
Revenue  Code  of  1986. 


“Subpart  5 — Definitions  and  Miscellaneous 

“SEC.  2361.  DEFINITIONS. 

“In  this  part — 

“(1)  the  definitions  contained  in  section  1861  apply  for  purposes  of  this  part 
in  the  same  manner  as  they  apply  for  purposes  of  title  XVIII; 

“(2)  the  definitions  contained  in  sections  2  and  3  (relating  to  general  defini¬ 
tions  and  definitions  relating  to  families)  of  the  Health  Security  Act  apply  for 
purposes  of  this  part  in  the  same  manner  as  they  apply  for  purposes  of  such 
Act.”. 

(b)  Conforming  Amendments— 

(1)  In  general. — Section  1876(f)  (42  U.S.C.  1395mm(f))  is  amended  by  stnk- 
ing  “under  a  State  plan  approved  under  title  XIX”  and  inserting  “under  part 
A  of  title  XXIII”  each  place  it  appears. 

(2)  Renaming  of  health  care  financing  administration. — Section  1117  is 

amended —  „ 

(A)  in  the  heading,  by  striking  “HEALTH  CARE  FINANCING  ADMINISTRATION 

and  inserting  “HEALTH  CARE  SECURITY  ADMINISTRATION”,  and 

(B)  by  striking  “Health  Care  Financing  Administration”  and  inserting 

“Health  Security  Administration”.  rT  „  „  .  ,, 

(3)  Administrative  expenses. — Section  201  (42  U.S.C.  401)  is  amended— 

(A)  in  subsection  (gXlXA),  by  inserting  “and  the  Medicare  Part  C  Trust 
Fund  established  by  part  A  of  title  XXIII  ’  after  title  XVIII  in  the  matter 
before  clause  (i); 
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(B)  in  subsection  (gXl),  by  striking  “and  XVIII”  and  “and  title  XVHI”  each 
place  either  appears  and  inserting  “XVIII,  and  XXIII”  and  “title  XVIII,  and 
title  XXIII”,  respectively;  and 

(C)  in  subsection  (h),  by  striking  “and  the  Federal  Supplementary  Medi¬ 
cal  Insurance  Trust  Fund”  and  inserting  “the  Federal  Supplementary  Medi¬ 
cal  Insurance  Trust  Fund,  and  the  Medicare  Part  C  Trust  Fund”. 

(4)  Definition  of  state.— Section  HQl(aXl)  of  the  Social  Security  Act  (42 
U.S.C.  1301(a)(1))  is  amended  by  inserting  “or  title  XXIII”  after  “Such  term 
when  used  in  title  XX”. 

(c)  Effective  Date. — Part  A  of  title  XXIII  of  the  Social  Security  Act,  as  added 
by  subsection  (a),  shall  take  effect  on  the  date  of  the  enactment  of  this  Act,  except 
that  no  benefits  shall  be  provided  under  such  part  for  services  furnished  before  Jan¬ 
uary  1,  1998. 

SEC.  8002.  DEVELOPMENT  AND  IMPLEMENTATION  OF  PROSPECTIVE  PAYMENT  METHODOLO¬ 
GIES. 

(a)  In  General. — Subject  to  subsection  (b),  the  Secretary  shall,  not  later  than 
January  1,  1997,  develop  and  implement  prospective  payment  methodologies  for  set¬ 
ting  payment  rates  for  services  for  which  a  prospective  payment  methodology  is  not 
used  under  the  medicare  program.  In  developing  such  methodologies,  the  Secretary 
shall  ensure  that  the  amount  of  payments  under  such  methodologies  under  the  med¬ 
icare  program  would  not  exceed  the  amount  of  payments  that  would  be  paid  under 
the  methodologies  otherwise  applicable. 

(b)  Payment  Methodologies  for  PPS-Exempt  Hospitals. — The  Secretary  shall 
develop  and  implement  such  a  payment  methodology  for  services  of  classes  of  hos¬ 
pitals  (including  children’s  hospitals)  that  are  not  subsection  (d)  hospitals  (within 
the  meaning  of  section  1886(dXl)(B)  of  the  Social  Security  Act)  where  appropriate. 
Any  such  payment  methodology  shall  provide  for  hospital-specific  payment  rates 
based  on  resource  requirements  of  such  hospitals,  determined  using  data  specific  to 
the  different  classes  of  such  hospitals. 

(c)  Application  of  Methodologies. — In  the  case  of  any  service  within  a  class  of 
services  for  which  a  prospective  payment  methodology  is  implemented  under  sub¬ 
section  (a),  notwithstanding  any  other  provision  of  law,  such  methodology  shall  be 
applied  under  the  medicare  program  and  medicare  part  C  and  under  subtitle  D  of 
title  VI  instead  of  the  methodology  otherwise  provided. 

SEC.  8003.  DEVELOPMENT  OF  METHODOLOGY  FOR  ESTABLISHING  LIMITS  ON  PAYMENTS  FOR 
SERVICES  PROVIDED  IN  HOSPITAL  OUTPATIENT  DEPARTMENTS. 

The  Secretary  shall  revise  the  payment  methodology  established  under  the  medi¬ 
care  program  for  payment  for  services  provided  in  hospital  outpatient  departments 
in  order  to  provide  for  a  hospital-specific  limit  on  the  rate  of  growth  in  payments 
for  such  services.  Such  revision  shall  first  be  applied  to  payments  to  hospitals  for 
portions  of  cost  reporting  periods  occurring  on  or  after  January  1,  1996,  and  before 
the  date  of  implementation  of  a  prospective  payment  system  for  such  services  under 
section  8002. 

Subtitle  B— -Benefits  for  Low-Income  Individuals; 
State  Maintenance  of  Effort 

PART  1— PREMIUM  CERTIFICATES  AND  WRAP-AROUND 
BENEFITS  FOR  LOW-INCOME  INDIVIDUALS 

SEC.  8101.  PREMIUM  CERTIFICATES  FOR  LOW-INCOME  INDIVIDUALS  COVERED  UNDER  EM¬ 
PLOYER  HEALTH  PROGRAMS. 

(a)  In  General. — Title  XXIII,  as  added  by  section  8001,  is  amended  by  adding  at 
the  end  the  following  new  part: 

“Part  B— Assistance  for  Low-Income  Individuals 

‘Subpart  1 — Premium  Certificate  Program  for  Low-Income  Individuals  Covered 
Under  Employer  Health  Programs 

“SEC.  2371.  ELIGIBILITY. 

“(a)  In  General.— Each  premium  certificate  eligible  individual  is  entitled  to  be 
issued  a  premium  certificate  in  accordance  with  this  subpart 
“(b)  Premium  Certificate  Eugible  Individual.— 
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“(1)  In  GENERAL. — In  this  subpart,  the  term  ‘premium  certificate  eligible  indi¬ 
vidual’  means  an  eligible  individual  who  is  an  employee  (as  defined  for  purposes 
of  chapter  25  of  the  Internal  Revenue  Code  of  1986)  and  who — 

“(A)  with  respect  to  premiums  for  a  taxable  year  ending  in  a  year,  is  de¬ 
termined,  under  subpart  2  in  the  manner  described  in  section  2384,  to  have 
projected  modified  adjusted  gross  income  that  is  less  than  the  applicable 
percentage  (specified  in  section  2301(b)(5XB))  of  the  threshold  amount  (as 
defined  in  section  59B(eXl)  of  the  Internal  Revenue  Code  of  1986)  applica¬ 
ble  to  the  taxpayer  involved;  or 

“(B)  with  respect  to  a  premium  for  a  month,  is  an  AFDC  or  SSI  recipient 
(as  defined  in  section  2  of  the  Health  Security  Act)  in  the  month. 

“(2)  Exception. — 

“(A)  In  general. — Such  term  does  not  include  an  individual — 

“(i)  who  is  entitled  to  benefits  under  the  medicare  part  C  program 
under  part  A  of  this  title  and  is  entitled  to  an  exemption  from,  or  a 
reduction  in,  medicare  part  C  premium  liability  under  section  59B(b) 
of  the  Internal  Revenue  Code  of  1986; 

“(ii)  who  is  entitled  to  benefits  under  part  A  of  title  XVIII; 

“(iii)  subject  to  subparagraph  (B),  who  is  covered  under  a  State  bene¬ 
fit  management  program  under  subtitle  B  of  title  IV  of  the  Health  Se¬ 
curity  Act;  or 

“(iv)  whose  only  enrollment  in  a  qualified  health  plan  is  in  a  plan 
that  is  a  high  deductible  plan  (as  defined  in  section  2204(5)). 

“(B)  Continued  application  in  case  of  certain  election.— Subpara¬ 
graph  (A)(iii)  shall  not  apply  in  the  case  of  a  State  which  has  made  the  elec¬ 
tion  described  in  section  4104(aXlXA)(ii)  of  the  Health  Security  Act. 

“SEC.  2372.  VALUE  OF  PREMIUM  CERTIFICATE. 

“The  value  of  the  premium  certificate  issued  under  this  subpart  to  an  employee 
is  equal  to  the  lesser  of — 

“(1)  the  employee’s  premium  obligation  under — 

“(A)  the  qualified  health  plan  of  the  employer  that  covers  the  employee, 
or 

“(B)  a  State  benefit  management  program  for  which  the  election  de¬ 
scribed  in  section  4104(aXlXAXii)  of  the  Health  Security  Act  is  in  effect  (in 
the  case  of  an  employee  covered  under  such  a  program);  or 
“(2)  the  amount  of  the  reduction  that  would  occur  in  the  medicare  part  C  pre¬ 
mium  liability  (under  section  59B  of  the  Internal  Revenue  Code  of  1986)  for  the 
taxpayer  under  subsection  (b)  of  such  section  if  the  taxpayer  were  a  medicare 
part  C  covered  individual. 

“SEC.  2373.  ADMINISTRATION  OF  PROGRAM. 

“(a)  In  General.— The  Secretary  shall  establish  a  program  to  provide  for  the  issu¬ 
ance  of  premium  certificates,  in  tne  amount  described  in  section  2372,  to  premium 
certificate  eligible  individuals.  Under  the  program  the  Secretary  shall— 

“(1)  determine  if  individuals  are  premium  certificate  eligible  individuals,  and 
“(2)  provide  for  issuance  of  premium  certificates  to  individuals  determined  to 
be  premium  certificate  eligible  individuals. 

“(c)  Application  for  Certificate  — 

“(1)  In  general.— Any  eligible  individual  may  apply  for  a  premium  certificate 
under  this  subpart  by  filing  an  application  with  the  Secretary  through  a  local 
office  of  the  Social  Security  Administration. 

“(2)  Attachments.—  .  ,  .. 

“(A)  IN  GENERAL.— The  Secretary  shall  require  attachments  to  the  appli¬ 
cation  of  such  documentation  (such  as  prior  year  tax  forms  and  pay  stubs) 
as  may  be  needed  to  determine  the  individual’s  eligibility  and  the  value  of 

any  premium  certificate.  , 

“(B)  Employer  documentation.— The  Secretary  shall  specify,  tor  pur¬ 
poses  of  section  3466(dX4)  of  the  Internal  Revenue  Code  of  1986,  the  form 
and  manner  of  documentation  required  of  employers  under  such  section 
with  respect  to  their  employees. 

“(d)  Determinations.— 

“(1)  In  general. — The  Secretary  shall  provide  for — 

“(A)  prompt  determination,  on  each  application  made  under  subsection 
(c),  of  eligibility  of  an  applicant  and  the  value  of  any  premium  certificate 
for  the  applicant,  and 

“(B)  prompt  notification  of  the  applicant  of  such  determinations. 

“(2)  Condition  OF  certificate. — Each  certificate  issued  to  an  individual 
under  this  section  is  conditioned  upon  the  individual  reporting  to  the  Secretary 
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(in  a  form  and  manner  specified  by  the  Secretary)  any  change  in  status  that 
would  affect  the  individual’s  eligibility  for  such  a  certificate  or  the  amount  of 
the  certificate. 

“(e)  Issuance  and  Use  of  Certificates.— 

“(1)  Issuance. — The  Secretary  shall  issue  a  premium  certificate  to  each  em¬ 
ployee  determined  to  be  a  premium  certificate  eligible  individual  under  this  sec¬ 
tion. 

“(2)  Tender  to  employers.— 

“(A)  Reduction  of  employee  premiums. — Upon  the  tender  of  such  cer¬ 
tificate  by  an  employee  to  an  employer,  the  employer  is  required  under  sec¬ 
tion  3466(d)(4)(B)  of  the  Internal  Revenue  Code  of  1986  to  reduce  the 
amount  of  premiums  required  to  be  paid  by  the  employee. 

“(B)  Submission  to  secretary  and  remission  of  value  to  employer. — 
The  employer  may  tender  such  a  certificate  to  the  Secretary,  in  a  manner 
specified  by  the  Secretary,  and,  upon  such  tender,  is  entitled  to  receive  the 
value  of  the  certificate  so  tendered. 

“(3)  Direct  payment  of  certain  assistance. — The  Secretary  shall  provide 
for  a  payment  directly  to  an  employee  whose  application  is  approved  of  an 
amount  equal  to  the  amount  of  the  reduction  in  premium  that  would  have  been 
provided  with  respect  to  the  individual  for  the  month  in  which  the  application 
was  filed  if  the  certificate  had  been  issued  (and  tendered  to  the  individual’s  em¬ 
ployer)  on  the  first  day  of  such  month. 

“(f)  Verification. — 

“(1)  In  general. — The  Secretary  shall  periodically  verify  information  reported 
on  applications  under  this  section,  using  any  or  all  of  the  following: 

“(A)  The  enrollment  verification  system  established  under  subtitle  B  of 
title  IX  of  the  Health  Security  Act. 

“(B)  Information  reported  by  the  States  administering  benefits  for  AFDC 
and  SSI  recipients. 

“(C)  Information  reported  on  *W-2  forms’  and  maintained  by  the  Social 
Security  Administration. 

“(D)  Information,  provided  by  the  Secretary  of  the  Treasury  upon  request 
of  the  Secretary,  including  information  returns  and  other  information  filed 
with  the  Internal  Revenue  Service. 

“(E)  Other  information  deemed  to  be  necessary. 

“(2)  Reconciliation. — 

“(A)  Excess  payments. — If  the  Secretary  determines,  based  upon  tax  re¬ 
turn  and  other  information  described  in  paragraph  (1),  that  the  value  of  a 
certificate  issued  exceeded  the  correct  value  of  the  certificate  or  that  an  in¬ 
dividual  who  was  issued  a  certificate  was  not  a  premium  certificate  eligible 
individual,  the  Secretary  shall — 

“(i)  adjust  the  value  of  the  certificate  to  recoup,  over  a  reasonable  pe¬ 
riod  of  time,  the  amount  of  the  overpayment,  or 

“(ii)  if  the  individual  is  no  longer  a  premium  certificate  eligible  indi¬ 
vidual,  bill  the  individual  for  the  amount  of  the  excess  value  and  for 
interest  on  any  amount  so  billed  that  is  not  repaid  on  a  timely  basis. 

“(B)  Deficit  payments. — If  the  Secretary  determines,  based  upon  tax  re¬ 
turn  and  other  information  described  in  paragraph  (1),  that  the  value  of  a 
certificate  issued  was  less  than  the  correct  value  of  the  certificate,  the  Sec¬ 
retary  shall — 

“(i)  pay  directly  to  the  individual  the  amount  of  the  underpayment, 
or 

“(ii)  if  the  individual  continues  to  be  a  premium  certificate  eligible  in¬ 
dividual,  adjust  the  value  of  the  certificate,  as  appropriate. 

“(g)  Penalties  for  Misrepresentation.— Any  individual  who  knowingly  makes 
a  material  misrepresentation  of  information  in  an  application  for  a  premium  certifi¬ 
cate  under  this  section  would  be  liable  for  excess  payments  made  based  upon  such 
misrepresentation  and  interest  on  such  excess  payments,  at  a  rate  specified  by  the 
Secretary.  In  addition,  such  individuals  would  be  subject  to  a  civil  monetary  penalty 
of  $1,000,  or,  if  greater,  three  times  the  amount  of  excess  payments  made  based  on 
such  misrepresentations.  The  provisions  of  section  1128A  (other  than  subsections  (a) 
and  (b))  shall  apply  to  civil  money  penalties  under  this  subsection  in  the  same  man¬ 
ner  as  they  apply  to  a  penalty  or  proceeding  under  section  1128A(a).” 

(b)  Effective  Date.— No  premium  certificate  shall  be  made  available  under  sub¬ 
part  1  of  part  B  of  title  XXIII  of  the  Social  Security  Act,  added  by  subsection  (a), 
for  premiums  for  months  before  January  1998. 
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SEC.  8102.  WRAP-AROUND  BENEFITS  FOR  LOW-INCOME  INDIVIDUALS. 

(a)  In  General. — Title  XXIII  of  the  Social  Security  Act,  as  added  by  section  8001 
and  as  amended  by  section  8101,  is  amended  by  adding  at  the  end  the  following 
new  subpart: 

“Subpart  2 — Wrap-Around  Benefits  for  Low-Income  Individuals 
“SEC.  2381.  ELIGIBILITY. 

“(a)  In  General. — Subject  to  subsection  (c),  each  individual  who  applies  for  bene¬ 
fits  under  this  subpart  and  is  determined  under  this  subpart  to  be  a  wrap  around 
eligible  individual  described  in  subsection  (b)  is  entitled  to  a  supplemental  benefits 
in  accordance  with  this  subpart,  without  regard  to  whether  the  individual  is  en¬ 
rolled  under  part  A. 

“(b)  Wrap  Around  Eligible  Individual.— 

“(1)  In  GENERAL. — In  this  subpart,  the  term  ‘wrap  around  eligible  individual’ 
means  any  of  the  following  individuals: 

“(A)  Individuals  with  income  below  poverty  level. — An  individual 
who  is  determined  under  this  subpart  to  have  projected  modified  adjusted 
gross  income  that  is  less  than  the  threshold  amount  (as  defined  in  section 
59B(e)(l)  of  the  Internal  Revenue  Code  of  1986)  applicable  to  the  taxpayer 
involved. 

“(B)  AFDC  and  SSI  RECIPIENTS. — An  AFDC  recipient  or  SSI  recipient. 

“(C)  Children  and  pregnant  women  with  income  below  200  percent 
OF  poverty  LEVEL. — Any  of  the  following  individuals  if  the  individual  is  de¬ 
termined  under  this  subpart  to  have  projected  modified  adjusted  gross  in¬ 
come  that  is  less  than  twice  the  threshold  amount  (as  defined  in  section 
59B(e)(l)  of  the  Internal  Revenue  Code  of  1986)  applicable  to  the  taxpayer 
involved: 

“(i)  A  child  under  19  years  of  age. 

“(ii)  A  pregnant  woman. 

For  purposes  of  clause  (ii),  a  woman  shall  be  deemed  to  be  a  pregnant 
woman  during  the  period  ending  on  the  first  day  of  the  first  month  that 
begins  more  than  60  days  after  the  date  of  the  termination  of  the  preg¬ 
nancy. 

“(2)  Exceptions. — 

“(A)  In  general. — Such  term  does  not  include  an  individual — 

“(i)  who  is  entitled  to  benefits  under  part  A  of  title  XVIII, 

“(ii)  subject  to  subparagraph  (B),  who  is  covered  under  a  State  benefit 
management  program  under  subtitle  B  of  title  IV  of  the  Health  Secu¬ 
rity  Act,  or  . 

“(iii)  whose  only  enrollment  in  a  qualified  health  plan  is  in  a  plan 
that  is  a  high  deductible  plan  (as  defined  in  section  2204(5)). 

“(B)  Special  rule.— Subparagraph  (A)(ii)  shall  not  apply  in  the  case  of 
a  State  which  has  made  the  election  described  in  section  4104(b)(1)(B)  of 
the  Health  Security  Act. 

“(c)  Special  Rules  for  Cash  Assistance  Recipients.— 

“(1)  In  GENERAL. — An  individual  who  is  an  AFDC  recipient  or  SSI  recipient 
is  deemed  to  be  entitled  to  benefits  under  this  subpart,  without  the  need  to  file 
an  application  under  this  subpart,  for  items  and  services  furnished  during  the 
period  in  which  the  individual  is  receiving  assistance. 

“(2)  Coordination. — The  Secretary  shall  provide  for  a  method  under  which 
individuals  who  are  determined  to  be  AFDC  recipients  or  SSI  recipients  are  no¬ 
tified  of  the  benefits  to  which  they  are  entitled  under  this  subpart  and  any  ap¬ 
plicable  procedures  for  obtaining  evidence  of  their  entitlement. 

“(d)  AFDC  Recipient  and  SSI  Recipient  Defined.— In  this  subpart,  the  terms 
‘AFDC  recipient’  and  ‘SSI  recipient’  have  the  meanings  given  such  terms  in  section 
2  of  the  Health  Security  Act. 

“SEC.  2382.  WRAP-AROUND  BENEFITS. 

“(a)  Benefits. — The  benefits  provided  to  a  wrap  around  eligible  individual  under 

this  subpart  consist  of  the  following  (subject  to  subsection  (e)): 

“(1)  Waiver  of  cost-sharing. — The  payment  for  any  cost  sharing  (described 
in  part  B  of  title  XXI)  otherwise  applicable  to  items  and  services  covered  under 

the  guaranteed  national  benefit  package. 

“(2)  Early  and  periodic  screening,  diagnostic,  and  treatment  serv- 
1CES.— For  individuals  under  19  years  of  age,  payment  for  those  early  and  peri¬ 
odic  screening,  diagnostic,  and  treatment  services  (as  defined  in  section  1905(r)) 
that  are  not  covered  under  the  guaranteed  national  benefit  package. 
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“(3)  Vision  and  hearing  care. — Payment  for  vision  and  hearing  care,  includ¬ 
ing  eyeglasses  and  hearing  aids,  that  are  not  covered  under  the  guaranteed  na¬ 
tional  benefit  package. 

The  Secretary  shall  establish  standards  with  respect  to  the  items  and  services 
specified  in  paragraphs  (2)  and  (3).  In  this  subpart,  the  term  ‘guaranteed  na¬ 
tional  benefit  package’  means  the  package  of  health  benefits  described  in  title 
XXI. 

“(b)  Payment  Amounts. — 

“(1)  Cost-sharing.- — Payments  for  cost-sharing  under  subsection  (a)(1)  for  an 
item  or  service  shall  be  based  upon  the  cost-sharing  amounts  that  would  ’apply 
to  the  item  or  service  if  the  individual  were  enrolled  under  part  A,  without  re¬ 
gard  to  whether  the  individual  is  enrolled  under  such  part. 

“(2)  Additional  services. — Payments  for  items  and  services  described  in 
paragraph  (2)  or  (3)  of  subsection  (a) — 

“(A)  for  which  there  are  payment  amounts  established  under  part  A  shall 
be  based  on  the  payment  amounts  established  under  such  part;  or 
“(B)  for  which  there  are  not  such  payment  amounts  established,  shall  be 
based  on  payment  amounts  established  by  the  Secretary,  in  consultation 
with  the  Prospective  Payment  Assessment  Commission  and  the  Physician 
Payment  Review  Commission,  taking  into  account  the  payment  rules  estab¬ 
lished  for  similar  items  and  services  under  part  A. 

“(c)  Secondary  Payer  to  Qualified  Health  Plans.— The  provisions  of  section 
1862(b)  shall  apply  to  benefits  under  this  subpart  in  the  same  manner  as  they  apply 
to  benefits  under  title  XVIII. 

“(d)  Use  of  Medicare  Part  C  Claims  Process. — 

“(1)  Cost-sharing  for  individuals  enrolled  under  medicare  part  c. — In 
the  case  of  individuals  entitled  to  benefits  under  this  subpart  and  enrolled 
under  part  A,  the  benefits  for  cost-sharing  under  subsection  (a)(1)  with  respect 
to  an  item  or  service  shall  be  provided  simultaneous  with  the  payment  of  bene¬ 
fits  with  respect  to  such  item  or  service  under  such  part. 

“(2)  Other  benefits. — Except  as  provided  in  paragraph  (1),  claims  for  pay¬ 
ment  for  benefits  under  this  subpart  shall  be  made  and  processed  in  the  same 
manner  as  claims  for  payment  for  benefits  under  part  A. 

“(3)  Extension  of  agreements  with  fiscal  agents.— The  Secretary  shall 
provide  for  extension  of  such  agreements  with  fiscal  agents  under  such  part  as 
may  be  appropriate  to  carry  out  this  subsection. 

“(e)  Special  Rules  for  Individuals  Enrolled  in  State  Managed  Mental 
Health  and  Substance  Abuse  Programs.— 

“(1)  Coverage  of  services  through  the  state  program.— In  the  case  of  a 
wrap  around  eligible  individual  who  is  enrolled  in  a  State  managed  mental 
health  and  substance  abuse  program  approved  under  section  4201  of  the  Health 
Security  Act  for  a  month — 

“(A)  the  individual  is  considered  to  have  waived  the  right  to  benefits  de¬ 
scribed  in  paragraph  (3)  under  this  subpart  in  consideration  of  receipt  of 
benefits  for  mental  health  and  substance  abuse  services  through  such  pro¬ 
gram; 

“(B)  the  Secretary  shall  make  a  per  capita  payment  to  the  State,  in  the 
amount  specified  in  paragraph  (2),  on  behalf  of  the  individual;  and 
“(C)  no  other  payment  may  be  made  under  this  subpart  with  respect  to 
such  services  furnished  to  the  individual  during  the  month. 

Payments  under  subparagraph  (B)  shall  be  made  not  less  frequently  than 
monthly. 

“(2)  Capitated  payments  amounts.— The  amount  of  the  per  capita  payment 
provided  under  paragraph  (1)(B)  shall  be  an  amount  determined  in  accordance 
with  a  methodology  established  by  the  Secretary  (similar  to  the  methodology 
used  under  section  1893(b)  to  determine  capitated  payments  to  States  on  behalf 
of  medicare  beneficiaries  enrolled  in  such  State  programs)  that  reflects  the  costs 
associated  with  the  benefits  described  in  paragraph  (3)  that  would  be  provided 
to  the  individual  under  this  subpart  if  the  individual  were  not  enrolled  in  the 
State  managed  mental  health  and  substance  abuse  program. 

“(3)  Mental  health  and  substance  abuse  and  substance  abuse  benefits 
described.— The  benefits  described  in  this  paragraph  are  as  follows: 

“(A)  Mental  health  and  substance  abuse  and  substance  abuse  cost 
sharing.— Payment  of  cost  sharing  described  in  subsection  (a)(1)  with  re¬ 
spect  to  mental  health  and  substance  abuse  services  (as  defined  in  section 
1893(c))  covered  under  the  guaranteed  national  benefit  package. 
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“(B)  Mental  health  and  substance  abuse  services  included  in 
EPSDT. — Benefits  under  subsection  (aX2)  with  respect  to  such  mental  health 
and  substance  abuse  services. 

“(f)  Payment  by  Medicare  Part  C  Trust  Fund. — Benefits  provided  under  this 
subpart  shall  be  paid  from  the  Medicare  Part  C  Trust  Fund. 


“SEC.  2383.  APPLICATION  FOR  BENEFITS. 

“(a)  Form. — 

“(1)  In  general. — An  application  for  benefits  under  this  subpart  shall  be 
made  in  such  form  and  manner  as  the  Secretary  shall  specify  consistent  with 
this  section. 

“(2)  Information. — The  application  shall  require — 

“(A)  the  provision  of  information  necessary  to  determine  eligibility  for 
benefits  under  this  subpart,  and 

“(B)  the  provision  of  information  respecting  whether  the  individual  is  en¬ 
rolled  under  part  A  and  the  qualified  health  plan  (if  any)  in  which  the  indi¬ 
vidual  is  enrolled. 

“(b)  Availability  of  Applications. — The  Secretary  shall  make  applications  for 
benefits  under  this  subpart  available  in  the  same  manner  as  the  Secretary  makes 
available  applications  for  enrollment  under  part  A. 

“(c)  Coordination  With  Part  C  Enrollment  Application.— An  application  for 
benefits  under  this  subpart  may  (but  need  not)  be  accompanied  by  an  application 
for  enrollment  under  part  A  or  for  a  premium  certificate  under  subpart  1  on  the 
basis  of  being  a  low-income  individual. 

“(d)  Facilitation  of  Applications  for  Benefits. — The  provisions  of  section  2303 
shall  apply  to  wrap  around  eligible  individuals  and  applications  for  benefits  under 
this  subpart  in  the  same  manner  as  such  provisions  apply  to  medicare  part  C  eligi¬ 
ble  individuals  and  applications  for  enrollment  under  part  A. 

“(e)  Frequency  of  Application. — An  application  for  benefits  under  this  subpart 
may  be  filed  at  any  time  during  the  year. 


“SEC.  2384.  DETERMINATION  OF  ELIGIBILITY. 

“(a)  PROCESS. — The  Secretary,  through  the  Social  Security  Administration  and 

other  appropriate  agencies,  shall  establish  a  process  for — 

“(1)  determining  whether  individuals  are  medicare  part  C  eligible  individuals 
described  in  section  2301(bX5),  for  purposes  of  part  A  and  for  purposes  of  chap¬ 
ter  25  of  the  Internal  Revenue  Code  of  1986;  and  . 

“(2)  determining  whether  individuals  are  wrap  around  eligible  individuals. 

Such  process  shall  be  coordinated  with  the  enrollment  process  described  in  section 

2302. 

“(b)  Determination  of  Projected  Income. — 

“(1)  In  GENERAL. — In  determining  the  amount  of  an  individuals  projected 
modified  adjusted  gross  income  for  purposes  of  this  subpart,  the  income  for  a 
year  shall  be  projected  on  an  annual  basis  based  on  evidence  of  the  current  (and 
projected)  modified  adjusted  gross  income  over  a  period  of  at  least  3  months, 
as  determined  under  uniform,  national  eligibility  criteria  established  by  the  Sec¬ 
retary. 

“(2)  Modified  adjusted  gross  income  defined. — In  this  title,  the  term 
‘modified  adjusted  gross  income’  has  the  meaning  given  such  term  in  section 
59B(e)(2)  of  the  Internal  Revenue  Code  of  1986. 

“(c)  Period  of  Entitlement—  l  „  ,  .,  , , 

“(1)  Beginning  of  benefits. — Benefits  under  this  subpart  shall  be  available 
with  respect  to  expenses  incurred  for  items  and  services  furnished  after  the 
date  the  individual  is  determined  to  be  a  wrap  around  eligible  individual. 


“(2)  Termination  of  period.—  ,  ,  x 

“(A)  In  general. — Subject  to  subparagraph  (C)  and  subsection  (e),  an  in¬ 
dividual  who  is  determined  to  be  entitled  to  benefits  under  this  subpart 
shall  remain  so  entitled  for  a  period  of  12  months  beginning  on  the  date 
on  which  the  determination  takes  effect.  Such  period  may  be  extended  upon 
the  filing  of  an  application  under  this  subpart  before  the  end  of  the  12- 

m°(B^  Notice  of  requirement. — The  Secretary  shall  provide  for  appro¬ 
priate  written  notice  of  the  requirement  of  subparagraph  (A)  (relating  to 
reapplying  annually  in  order  to  continue  to  be  entitled  to  benefits  under 
this  subpart)  to  each  family  a  member  of  which  is  entitled  to  benefits  under 
this  subpart  at  least  60  days  before  the  expiration  of  the  12-month  period 

described  in  such  subparagraph.  ,  ,  ...  , 

“(C)  Exception  — Subparagraphs  (A)  and  (B)  shall  not  apply  with  respect 
to  an  individual  whose  entitlement  to  benefits  under  this  subpart  is  based 
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solely  on  the  grounds  that  the  individual  is  an  AFDC  recipient  or  an  SSI 
recipient. 

“(e)  Requirement  to  Provide  Notice  of  Material  Change  Affecting  Eligi¬ 
bility  for  Benefits. — 

“(1)  In  GENERAL. — Each  individual  who  has  been  determined  to  be  entitled  to 
benefits  under  this  subpart  (including  under  section  2381(c))  and  whose  income 
or  status  changes  so  that,  if  the  individual  at  such  time  applied  for  such  bene¬ 
fits,  the  individual’s  would  no  longer  be  entitled  to  such  benefits,  the  individual 
is  required  to  file  a  notice  of  such  change  in  such  manner  as  the  Secretary 
specifies. 

“(2)  CONSTRUCTION. — Nothing  in  this  section  shall  be  construed  as  authoriz¬ 
ing  reconciliation  of  benefits  provided  with  respect  to  deductibles  and  coinsur¬ 
ance. 

“(f)  Notice  and  Appeal. — If  the  Secretary  determines  that  an  individual  is  not 
entitled  to  benefits  under  this  subpart — 

“(1)  the  Secretary  shall  notify  the  individual  of  the  determination  (and  an  ex¬ 
planation  of  the  reasons  for  the  determination),  and 
“(2)  the  Secretary  shall  provide  the  individual  with  an  opportunity  for  admin¬ 
istrative  review  of  such  determination. 

“SEC.  2385.  VERIFICATION  OF  ELIGIBILITY. 

“(a)  In  General. — The  Secretary,  in  consultation  with  the  Secretary  of  the  Treas¬ 
ury,  shall  provide  for  such  verification  of  eligibility,  including  verification  of  income, 
as  the  Secretary  deems  appropriate.  Such  verification  may  be  made  on  a  sample  or 
other  basis. 

“(b)  Monitoring  Changes  in  Status. — 

“(1)  In  GENERAL. — The  Secretary  periodically  shall  verify,  using  the  national 
enrollment  verification  system  established  under  subtitle  B  of  title  IX  of  the 
Health  Security  Act  and  other  means,  the  status  of  individuals  who  are  receiv¬ 
ing  benefits  under  this  subpart  in  order  to  identify  changes  of  employment  or 
other  status  that  may  affect  their  eligibility  for  such  benefits. 

“(2)  Information  on  cash  assistance  recipients.— In  order  to  carry  out 
paragraph  (1),  the  Secretary  shall  require  States  administering  plans  under 
parts  A  or  E  of  title  IV  and  the  entity  responsible  for  administering  the  supple¬ 
mental  security  income  program  under  title  XVI  to  report  to  the  Secretary,  on 
a  semiannual  basis,  such  information  as  may  be  necessary  to  verify  an  individ¬ 
ual’s  status  as  an  AEDC  or  SSI  recipient. 

“(c)  Termination  Process. — If  the  Secretary  determines  that  an  individual  is  no 
longer  eligible  for  benefits  under  this  subpart  due  to  a  change  in  income  or  status, 
the  Secretary,  after  notice  and  opportunity  for  a  hearing,  shall  terminate  such  bene¬ 
fits. 

“SEC.  2386.  PENALTIES  FOR  MISREPRESENTATION. 

“Any  individual  that  knowingly  misrepresents  income  or  family  status  for  the  pur¬ 
pose  of  obtaining  benefits  under  this  part  to  which  the  individual  is  not  entitled  is 
subject  to  a  civil  money  penalty  not  to  exceed  $1,000  for  each  such  misrepresenta¬ 
tion,  or,  if  greater,  three  times  the  amount  of  the  benefits  obtained  as  a  result  of 
the  misrepresentation.  The  provisions  of  section  1128A  (other  than  subsections  (a) 
and  (b))  shall  apply  to  civil  money  penalties  under  this  subsection  in  the  same  man¬ 
ner  as  they  apply  to  a  penalty  or  proceeding  under  section  1128A(a).”. 

(b)  Effective  Date.— No  wrap-around  benefits  are  available  under  subpart  2  of 
part  B  of  title  XXIII  of  the  Social  Security  Act,  added  by  subsection  (a),  with  respect 
to  any  items  or  services  furnished  before  January  1,  1998. 

SEC.  8103.  REVISIONS  TO  THE  MEDICAID  PROGRAM. 

(a)  Limiting  Coverage  Under  Medicaid. — 

(1)  In  general. — Title  XIX  is  amended  by  redesignating  section  1931  as  sec¬ 
tion  1932  and  by  inserting  after  section  1930  the  following  new  section: 

“LIMITATION  ON  COVERAGE  OF  ACUTE-CARE  SERVICES 

“Sec.  1931.  (a)  In  General. — Subject  to  subsection  (b),  a  State  plan  under  this 
title  is  not  required  to  provide  medical  assistance  consisting  of  payment  for  acute- 
care  services. 

“(b)  Exceptions. — Subsection  (a)  shall  not  apply  to — 

“(1)  emergency  care  and  services  described  in  section  1903(vX2)  furnished  be¬ 
fore  January  1,  2001,  or 

“(2)  inpatient  mental  health  services  provided  to  individuals  who  are  entitled 
to  benefits  under  part  A  of  title  XVIII. 
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“(c)  Acute-Care  Services  Defined. — In  this  section,  the  term  ‘acute-care  serv¬ 
ices’  means  all  items  and  services  described  in  section  1905(a)  but  does  not  include 
long-term  care  services,  including  long-term  institutional  services,  such  as  inter¬ 
mediate  care  facility  services  for  the  mentally  retarded. 

“(d)  No  FFP  for  State  Maintenance-of-Effort— Payment  of  amounts  under 
part  2  of  subtitle  B  of  title  VIII  of  the  Health  Security  Act  shall  not  constitute  medi¬ 
cal  assistance  for  purposes  of  section  1903(a).”. 

(2)  No  FEDERAL  FINANCIAL  PARTICIPATION. — Section  1903(i)  (42  U.S.C. 
1396b(i))  is  amended — 

(A)  by  striking  “or”  at  the  end  of  paragraph  ( 14), 

(B)  by  striking  the  period  at  the  end  of  paragraph  (15)  and  inserting 
or”,  and 

(C)  by  inserting  after  paragraph  (15)  the  following  new  paragraph: 

“(16)  with  respect  to  medical  assistance  consisting  of  payment  for  items  and 
services  that  a  State  plan  is  not  required  to  provide  under  section  1931(a).”. 

(3)  Conforming  amendments  relating  to  secondary  payer. — (A)  Section 
1902(a)(25)(A)  (42  U.S.C.  1396a(aX25)(A))  is  amended  by  inserting  “qualified 
health  plans  (as  defined  in  section  2  of  the  Health  Security  Act  and  including 
medicare  part  C),”  after  “of  1974),”. 

(B)  Section  1903(o)  (42  U.S.C.  1396b(o))  is  amended  by  inserting  “and  a  quali¬ 
fied  health  plan  (as  defined  in  section  2  of  the  Health  Security  Act  and  includ¬ 
ing  medicare  part  C)”  after  “of  1974)”. 

(c)  Other  Medicaid  Conforming  Amendments. — Section  1902(a)(9)(C)  (42  U.S.C. 
1396a(a)(9XC))  and  section  1915(aXl)(B)(iiXI)  (42  U.S.C.  1396n(a)(l)(B)(ii)(I))  are 
each  amended  by  striking  “paragraphs  (15)  and  (16)  of  section  186  l(s)”  and  insert¬ 
ing  “subsections  (a)  and  (b)  of  section  1890”. 

SEC.  8104.  FEDERAL  PAYMENT  OF  MEDICARE  COST-SHARING  FOR  QUALIFIED  MEDICARE 

BENEFICIARIES. 

(a)  IN  General. — Title  XVIII,  as  amended  by  section  3116(f),  is  further  amended 
by  adding  at  the  end  the  following  new  section: 

“WAIVER  OF  COST-SHARING  FOR  CERTAIN  LOW-INCOME  BENEFICIARIES 

“Sec.  1894.  (a)  In  General. — Subject  to  subsection  (c) — 

“(1)  Qualified  medicare  beneficiaries  with  income  below  ioo  percent  of 
POVERTY  LEVEL. — In  the  case  of  an  individual  who  is  determined  by  the  Sec¬ 
retary  to  be  a  qualified  medicare  beneficiary  (as  defined  in  subsection  (e)(1)), 
the  Secretary  shall  waive  the  application  of  all  medicare  cost-sharing  described 
in  subsection  (d)(1). 

“(2)  Qualified  medicare  beneficiaries  with  income  below  120  percent  of 
POVERTY  LEVEL. — In  the  case  of  an  individual  who  would  be  such  a  qualified 
medicare  beneficiary  but  for  the  fact  the  individual’s  family  income  exceeds  100 
percent,  but  is  less  than  120  percent,  of  the  official  poverty  line  (as  described 
in  subsection  (e)(4)),  the  Secretary  shall  waive  the  application  of  the  medicare 
cost-sharing  described  in  subsection  (dXIXAXii)- 

“(3)  Qualified  disabled  and  working  individuals.— In  the  case  of  an  indi¬ 
vidual  who  is  determined  by  the  Secretary  to  be  a  qualified  disabled  and  work¬ 
ing  individual  (as  defined  in  subsection  (eX2)),  the  Secretary  shall  waive  the  ap¬ 
plication  of  the  medicare  cost-sharing  described  in  subsection  (dXU(AXi). 

“(b)  Payment  of  Amounts  Waived  to  Providers.— In  the  case  of  items  or  serv¬ 
ices  furnished  to  an  individual  for  whom  the  medicare  cost-sharing  relating  to 
deductibles  or  coinsurance  is  waived  pursuant  to  this  section,  the  Secretary  shall 
increase  the  amount  of  payment  otherwise  made  to  the  individual  or  entity  furnish¬ 
ing  such  items  or  services  by  the  amount  of  cost-sharing  the  individual  would  have 
owed  with  respect  to  such  items  or  services  but  for  the  application  of  this  section. 

“(c)  Treatment  OF  Certain  Residents.— Subsection  (a)  shall  only  apply  to  indi¬ 
viduals  who  reside  in  a  State  for  which  the  State  plan  for  medical  assistance  under 
title  XIX  provided,  as  of  January  1,  1994,  for  medical  assistance  for  medicare  cost¬ 
sharing  available  for  all  qualified  medicare  beneficiaries  who  are  covered  under  sub¬ 
section  (a)(1). 

“(d)  Medicare  Cost-Sharing  Defined.—  ,  ,  .  ,  ., 

“(1)  In  general. — In  this  section,  the  term  medicare  cost-sharing  means  the 
following  costs  incurred  with  respect  to  a  qualified  medicare  beneficiary  or  a 
qualified  disabled  and  working  individual: 

“(A)(i)  Premiums  under  section  1818  or  1818A,  and 
“(ii)  premiums  under  section  1839. 

“(B)  Coinsurance  under  this  title  (including  coinsurance  described  in  sec¬ 
tion  1813). 
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“(C)  Deductibles  established  under  this  title  (including  those  described  in 
section  1813,  1833(b),  and  1834(b)). 

“(D)  The  difference  between  the  amount  that  is  paid  under  section 
1833(a)  and  the  amount  that  would  be  paid  under  such  section  if  any  ref¬ 
erence  to  ‘80  percent’  therein  were  deemed  a  reference  to  ‘100  percent’. 

“(2)  Enrollment  with  eligible  organizations— Under  rules  established  by 
the  Secretary  for  an  individual  described,  in  subsection  (aXl),  ‘medicare  cost¬ 
sharing’  under  this  section  may  include  premiums  for  the  enrollment  of  the  in¬ 
dividual  with  an  eligible  organization  under  section  1876. 

“(e)  Individuals  Defined. — 

“(1)  Qualified  medicare  beneficiary.— In  this  section,  the  term  ‘qualified 
medicare  beneficiary’  means  an  individual — 

“(A)  who  is  entitled  to  benefits  under  part  A  (other  than  an  individual 
entitled  to  such  benefits  only  pursuant  to  an  enrollment  under  section 
1818A); 

“(B)  whose  income  (as  determined  under  section  1612  for  purposes  of  the 
supplemental  security  income  program,  except  as  provided  in  paragraph 
(3))  does  not  exceed  100  percent  of  the  official  poverty  line  applicable  to  a 
family  of  the  size  involved;  and 

“(C)  whose  resources  (as  determined  under  section  1613  for  purposes  of 
the  supplemental  security  income  program)  do  not  exceed  twice  the  maxi¬ 
mum  amount  of  resources  that  an  individual  may  have  and  obtain  benefits 
under  that  program. 

“(2)  Qualified  disabled  and  working  individual.— The  term  ‘qualified  dis¬ 
abled  and  working  individual’  means  an  individual — 

“(A)  who  is  entitled  to  enroll  for  hospital  insurance  benefits  under  part 
A  under  section  1818A; 

“(B)  whose  income  (as  determined  under  section  1612  for  purposes  of  the 
supplemental  security  income  program,  except  as  provided  in  paragraph 
(3))  does  not  exceed  200  percent  of  the  official  poverty  line  applicable  to  a 
family  of  the  size  involved; 

“(C)  whose  resources  (as  determined  under  section  1613  for  purposes  of 
the  supplemental  security  income  program)  do  not  exceed  twice  the  maxi¬ 
mum  amount  of  resources  that  an  individual  or  a  couple  (in  the  case  of  an 
individual  with  a  spouse)  may  have  and  obtain  benefits  under  that  pro¬ 
gram;  and 

“(D)  who  is  not  eligible  for  medical  assistance  under  the  State  plan  for 
medical  assistance  under  title  XIX  for  the  State  in  which  the  individual  re¬ 
sides. 

(3)  Exclusion  of  certain  transition  income. — In  determining  under  this 
subsection  the  income  of  an  individual  who  is  entitled  to  monthly  insurance 
benefits  under  title  II  for  a  transition  month  in  a  year,  such  income  shall  not 
include  any  amounts  attributable  to  an  increase  in  the  level  of  monthly  insur- 
o?tnfL  payable  under  such  title  which  have  occurred  pursuant  to  section 
215(i)  for  benefits  payable  for  months  beginning  with  December  of  the  previous 
year.  In  the  previous  sentence,  the  term  ‘transition  month’  means  each  month 
1  r  a  ye^  1  ,ou8h  the  month  following  the  month  in  which  the  annual  revision 
ot  the  official  poverty  line  (as  described  in  paragraph  (4))  is  published 

(4)  Official  poverty  line  described.— In  this  section,  the  ‘official  poverty 
line  is  the  line  defined  by  the  Office  of  Management  and  Budget,  and  revised 
annually  in  accordance  with  section  673(2)  of  the  Omnibus  Budget  Reconcili- 
3. Lion  Act  OI  lc/ol. 

“(5)  Use  of  alternative  methodologies.— 

“(A)  In  general.— The  methodology  to  be  employed  in  determining  in¬ 
come  and  resource  eligibility  under  this  subsection  may  be  less  restrictive 
and  shall  be  no  more  restrictive,  than  the  methodology— 

“(i)  in  the  case  of  groups  consisting  of  aged,  blind,  or  disabled  individ¬ 
uals,  under  the  supplemental  security  income  program  under  title  XVI, 


“(ii)  in  the  case  of  other  groups,  under  the  State  plan  most  closely 
categorically  related.  J 

“(B)  More  restrictive  methodology  described.— For  purposes  of  this 
paragraph  a  methodology  is  considered  to  be  ‘no  more  restrictive’  if  using 
the  methodology,  additional  individuals  may  be  eligible  for  treatment  as 
qualified  medicare  beneficiaries  or  qualified  disabled  and  working  individ¬ 
uals  and  no  individuals  who  are  otherwise  eligible  to  be  so  treated  are 
made  ineligible  for  such  treatment. 
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“(f)  Timing. — If  an  individual  is  determined  to  be  a  qualified  medicare  beneficiary 
or  a  qualified  disabled  and  working  individual  under  this  section,  such  determina¬ 
tion  shall  apply  to  items  and  services  furnished  after  the  end  of  the  month  in  which 
the  determination  first  occurs.”. 

(b)  Conforming  Medicaid  Amendments.— (1)  Section  1902(a)(10)  (42  U.S.C. 
1396a(a)(10))  is  amended — 

(A)  in  subparagraph  (C)  in  the  matter  preceding  clause  (i),  by  striking  “or 

(E)’\ 

(B)  by  adding  “and”  at  the  end  of  subparagraph  (D); 

(C)  by  striking  subparagraph  (E)  and  redesignating  subparagraph  (F)  as  sub- 
paragraph  (E);  and 

(D)  in  the  matter  following  subparagraph  (E)  (as  so  redesignated),  by  striking 
clause  (VIII). 

(2)  Section  1902(e)  (42  U.S.C.  1396a(e))  is  amended  by  striking  paragraph  (8). 

(3)  The  first  sentence  of  section  1902(f)  (42  U.S.C.  1396a(f))  is  amended  by  strik¬ 
ing  “qualified  disabled”  and  all  that  follows  through  “medicare  beneficiaries”. 

(3)  Section  1902(m)(4)  (42  U.S.C.  1396a(mX4))  is  amended — 

(A)  in  the  matter  preceding  subparagraph  (A),  by  striking  “1905(pXU”  and  in¬ 
serting  “1894(eXU”;  and 

(B)  in  subparagraph  (A),  by  striking  “1905(pXlXB)”  and  inserting 
“1894(eXlXB)”. 

(4)  Section  1902(u)(2)  (42  U.S.C.  1396a(uX2))  is  amended  by  striking  “(aXIOXF)” 
and  inserting  “(aXIOXE)”. 

(5)  Section  1903(f)(4)  (42  U.S.C.  1396b(fX4))  is  amended  in  the  matter  preceding 
subparagraph  (A)  by  striking  “1902(aX10XAXiiXX),  or  1905(pXl)”  and  inserting  “or 
1902(aX  lOXAXiiXX)  . 

(6)  Section  1905(a)  (42  U.S.C.  1396d(a))  is  amended  in  the  matter  preceding  para¬ 
graph  (1)  by  striking  “or,  in  the  case  of  medicare  cost-sharing”  and  all  that  follows 
through  “such  a  beneficiary’. 

(7)  Section  1905  (42  U.S.C.  1396d)  is  amended  by  striking  subsections  (p)  and  (s). 

(8)  Section  1916  (42  U.S.C.  1396o)  is  amended— 

(A)  in  subsection  (a)  in  the  matter  preceding  paragraph  (1),  by  striking  “or 

(EXi)”; 

(B)  in  subsection  (b)  in  the  matter  preceding  paragraph  (1),  by  striking  “or 

(E)”;  and 

(C)  by  striking  subsection  (d). 

(c)  Conforming  Medicare  Amendments.— (1)  Section  1818(gXl)  (42  U.S.C. 
1395i-2(gX  D)  is  amended  by  striking  “1905(pXD”  and  inserting  “1894(eXD” 

(2)  Section  1843(h)  (42  U.S.C.  1395v(h))  is  amended  by  striking  “1905(pXD”  each 
place  it  appears  in  paragraph  (1XB)  and  paragraph  (2)  and  inserting  “1894(eXl)” 

(3)  Section  1848(gX3XA)  (42  U.S.C.  1395w^l(gX3))  is  amended— 

(A)  by  striking  “(including  as  a  qualified  medicare  beneficiary,  as  described 
in  section  1905(pXU)”,  and 

(B)  by  inserting  “or  who  is  eligible  for  benefits  under  section  1894  after  title 
XIX” 

(d)  Effective  Date. — The  amendments  made  by  this  section  shall  apply  with  re¬ 
spect  to  items  or  services  furnished  in  a  State  on  or  after  January  1,  1998. 

PART  2— STATE  MAINTENANCE  OF  EFFORT 


Subpart  A — Payments  for  Cash  Assistance  Recipients 

SEC.  8111.  STATE  RESPONSIBILITY  FOR  PAYMENTS. 

(a)  In  General.— Subject  to  section  8133,  each  State  shall  provide  in  each  year 
(beginning  with  1998)  for  payment  to  the  Secretary,  to  the  credit  of  the  Medicare 
Part  C  Trust  Fund,  of  an  amount  equal  to  the  State  medical  assistance  percentage 
(as  defined  in  subsection  (b))  of  the  State  maintenance  of  effort  percentage  (as  de¬ 
fined  in  section  8135)  for  the  year  of  the  sum  of  the  following  products: 

(1)  AFDC  portion.— The  product  of— 

(A)  the  sum  of—  „  „  , 

(i)  the  AFDC,  non-DSH  per  capita  amount  for  the  State  for  the  year 

(determined  under  section  8112(aXl)),  and 

(ii)  the  AFDC,  DSH  per  capita  amount  for  the  State  for  the  year  (de¬ 
termined  under  section  8112(aX2));  and 

(B)  the  number  of  AFDC  recipients  residing  in  the  State  in  the  year  (as 
determined  under  section  8114). 
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(2)  SSI  PORTION.— The  product  of— 

(A)  the  sum  of — 

(i)  the  SSI,  non-DSH  per  capita  amount  for  the  State  for  the  year  (de¬ 
termined  under  section  8113),  and 

(ii)  the  SSI,  DSH  per  capita  amount  for  the  State  for  the  year  (deter¬ 
mined  under  section  8113);  and 

(B)  the  number  of  SSI  recipients  residing  in  the  State  in  the  year  (as  de¬ 
termined  under  section  8114). 

(b)  State  Medical  Assistance  Percentage  Defined. — In  subsection  (a),  the 
term  “State  medical  assistance  percentage”  means,  for  a  State  for  a  quarter  in  a  fis¬ 
cal  year,  100  percent  minus  the  Federal  medical  assistance  percentage  (as  defined 
in  section  1905(b)  of  the  Social  Security  Act)  for  the  State  for  the  fiscal  year. 

(c)  Benefit  Package  for  Low-Income  Individuals.— In  this  subtitle,  the  term 
“benefit  package  for  low-income  individuals”  means  the  benefits,  including  the  guar¬ 
anteed  national  benefit  package  and  the  wrap-around  benefits  made  available  for 
low-income  individuals  under  part  A  and  subpart  2  of  part  B  of  title  XXIII  of  the 
Social  Security  Act,  as  added  by  the  previous  provisions  of  this  title. 

SEC.  8112.  DETERMINATION  OF  AFDC  PER  CAPITA  AMOUNTS  FOR  STATES. 

(a)  Determinations.— 

( 1)  In  general. — For  each  State  for  each  year,  the  Secretary  shall  determine 
an  AFDC,  non-DSH  per  capita  amount  in  accordance  with  paragraph  (2)  and 
an  AFDC,  DSH  per  capita  amount  in  accordance  with  paragraph  (3). 

(2)  AFDC,  NON-DSH  PER  CAPITA  AMOUNT.— The  AFDC,  non-DSH  per  capita 
amount  is  equal  to  the  per  capita,  non-DSH  State  medicaid  expenditures  (under 
subsection  (b)(1))  for  the  benefit  package  for  low-income  individuals  (as  defined 
in  section  8111(c))  for  AFDC  recipients  for  the  State  for  the  year  (as  determined 
under  subsection  (b)(1)). 

(3)  AFDC,  DSH  PER  CAPITA  AMOUNT.— The  AFDC,  DSH  per  capita  amount  is 
equal  to  the  per  capita  DSH  State  medicaid  expenditures  (under  subsection 
(b)(2))  for  the  benefit  package  for  low-income  individuals  (as  defined  in  section 
8111(c))  for  AFDC  recipients  for  the  State  for  the  year  (as  determined  under 
subsection  (b)(2)). 

(b)  Per  Capita  State  Medicaid  Expenditures  Defined. — For  purposes  of  sub¬ 
section  (a) — 

(1)  Per  capita  non-dsh  state  medicaid  expenditures.— The  “per  capita 
non-DSH  State  medicaid  expenditures”  for  the  benefit  package  for  low-income 
individuals  for  a  State  for  a  year  is  equal  to  the  base  per  capita  non-DSH  ex¬ 
penditures  (described  in  subsection  (cXD),  updated  to  the  year  involved  under 
subsection  (d)). 

(2)  Per  capita  dsh  state  medicaid  expenditures.— The  “per  capita  DSH 
State  medicaid  expenditures”  for  the  benefit  package  for  low-income  individuals 
for  a  State  for  a  year  is  equal  to  the  base  per  capita  DSH  expenditures  (de¬ 
scribed  in  subsection  (c)(2)),  updated  to  the  year  involved  under  subsection  (d)). 

(c)  Medicaid  Expenditures. — 

(1)  Base  per  capita  non-dsh  expenditures.— The  “base  per  capita  non-DSH 
expenditures”  described  in  this  paragraph,  for  a  State  for  a  year,  is — 

(A)  the  baseline  non-DSH  medicaid  expenditures  (as  defined  in  subsection 
(e)dXA))  for  the  State,  divided  by 

(B)  the  number  of  AFDC  recipients  enrolled  in  the  State  medicaid  plan 
in  fiscal  year  1993,  as  determined  under  section  8114(a). 

(2)  Base  per  capita  dsh  expenditures.— The  “base  per  capita  DSH  expendi¬ 
tures”  described  in  this  paragraph,  for  a  State  for  a  year,  is — 

(A)  the  baseline  DSH  medicaid  expenditures  (as  defined  in  subsection 
(eXlXB))  for  the  State;  divided  by 

(B)  the  number  of  AFDC  recipients  enrolled  in  the  State  medicaid  plan 
in  fiscal  year  1993,  as  determined  under  section  8114(a). 

(d)  Updating.—  * 

(1)  Initial  update  through  1997. — 

(A)  In  general.— 

(i)  Base  per  capita  non-dsh  expenditures.— The  Secretary  shall 
update  the  base  per  capita  non-DSH  expenditures  described  in  sub¬ 
section  (c)(1)  for  each  State  from  fiscal  year  1993  through  1997,  by  49.1 
percent. 

(ii)  Base  per  capita  dsh  expenditures.— The  Secretary  shall  update 
the  base  per  capita  DSH  expenditures  described  in  subsection  (cX2)  for 
each  State  from  fiscal  year  1993  through  1997,  by  30  percent. 
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(B)  Adjustment  authorized  to  take  into  account  cash  flow  vari¬ 
ations. — In  determining  the  update  under  paragraph  (1),  the  Secretary 
may  provide  for  an  adjustment  in  a  manner  similar  to  the  adjustment  per¬ 
mitted  under  section  8122(bX3). 

(2)  Update  for  subsequent  years. — For  each  State  for  the  1998  and  for 
each  subsequent  year  the  Secretary  shall  update  the  base  per  capita  non-DSH 
expenditures  described  in  subsection  (c)(1)  (as  previously  updated  under  this 
subsection)  and  the  base  per  capita  DSH  expenditures  described  in  subsection 
(c)(2)  (as  previously  updated  under  this  subsection)  by  a  factor  equal  to  the  na¬ 
tional  medicare  growth  factor  (under  section  8201(c)  for  the  year. 

(e)  Determination  of  Baseline  Medicaid  Expenditures. — 

(1)  In  general.— 

(A)  Baseline  non-dsh  medicaid  expenditures. — For  purposes  of  sub¬ 
section  (c)(1)(A),  the  “baseline  non-DSH  medicaid  expenditures”  for  a  State 
is  the  gross  amount  of  payments  under  the  State  medicaid  plan  with  re¬ 
spect  to  medical  assistance  furnished,  for  items  and  services  included  in  the 
benefit  package  for  low-income  individuals,  for  AFDC  recipients  for  cal¬ 
endar  quarters  in  fiscal  year  1993,  but  does  not  include  such  expenditures 
for  which  no  Federal  financial  participation  is  provided  under  such  plan 
and  does  not  include  any  payments  made  under  section  1923  of  the  Social 
Security  Act  (relating  to  DSH  payments). 

(B)  Baseline  dsh  medicaid  expenditures. — For  purposes  of  subsection 
(c)(2)(A),  the  term  “baseline  DSH  medicaid  expenditures’’  for  a  State  is  pay¬ 
ments  made  under  section  1923  of  the  Social  Security  Act  in  fiscal  year 
1993  multiplied  by  the  proportion  of  payments  for  medical  assistance  for 
hospital  services  (including  psychiatric  hospital  services)  under  the  State 
medicaid  plan  in  fiscal  year  1993  that  is  attributable  to  AFDC  recipients. 

(2)  Treatment  of  disallowances. — The  amount  determined  under  this  sub¬ 
section  shall  take  into  account  amounts  (or  an  estimate  of  amounts)  disallowed. 

(f)  Application  to  Particular  Items  and  Services  in  Benefit  Package  for 
Low-income  Individuals. — For  purposes  of  this  section,  in  determining  the  per  cap¬ 
ita  State  non-DSH  medicaid  expenditures  and  the  per  capita  State  DSH  medicaid 
expenditures  for  a  category  of  items  and  services  (within  the  benefit  package  for 
low-income  individuals)  furnished  in  a  State,  there  shall  be  counted  only  that  pro¬ 
portion  of  such  expenditures  (determined  only  with  respect  to  medical  assistance 
furnished  to  AFDC  recipients)  that  were  attributable  to  items  and  services  included 
in  the  benefit  package  for  low-income  individuals  (taking  into  account  any  limitation 
on  amount,  duration,  or  scope  of  items  and  services  included  in  such  package). 


SEC.  8113.  DETERMINATION  OF  SSI  PER  CAPITA  AMOUNT  FOR  STATES. 

For  States  for  each  year,  the  Secretary  shall  determine  an  SSI  per  capita  amount 
in  accordance  with  this  section.  Such  amount  shall  be  determined  in  the  same  man¬ 
ner  as  the  AFDC  per  capita  amount  for  the  State  is  determined  under  section  8112 
except  that,  for  purposes  of  this  section —  . 

( 1)  any  reference  in  such  section  (or  in  sections  referred  to  in  such  section) 
to  an  “AFDC  recipient”  is  deemed  a  reference  to  an  “SSI  recipient”;  and 

(2) (A)  75.3  percent  shall  be  substituted  for  49.1  percent  in  section 

8112(d)(l)(A)(i),  and  ,  .  J  ,  on  A 

(B)  35  0  percent  shall  be  substituted  for  30.0  percent  in  section 

8112(dXl)(A)(u). 


SEC.  8114.  DETERMINATION  OF  NUMBER  OF  AFDC  AND  SSI  RECIPIENTS. 

(a)  Baseline. — For  purposes  of  section  8112  and  section  8113,  the  number  of 

AFDC  recipients  and  SSI  recipients  for  a  State  for  fiscal  year  1993  shall  be  deter¬ 
mined  based  on  actual  reports  submitted  by  the  State  to  the  Secretary.  In  the  case 
of  individuals  who  were  not  recipients  for  the  entire  fiscal  year,  the  number  shall 
take  into  account  only  the  portion  of  the  year  in  which  they  were  such  recipients. 
The  Secretary  may  audit  such  reports.  ,  ,  Avrtr 

(b)  Subsequent  Years. — For  purposes  of  section  8111(a),  the  number  of  AT  DO 
and  SSI  recipients  residing  in  a  State  shall  be  determined  on  a  monthly  basis  based 
on  the  actual  number  of  such  recipients. 


Subpart  B— Payments  for  Non-Cash  Assistance  Recipients 


SEC.  8121.  STATE  RESPONSIBILITY  FOR  PAYMENTS. 

(a)  Payment. — Each  State  shall  provide  for  each  year  (beginning  with  1998)  for 
payment  to  the  Secretary,  to  the  credit  of  the  Medicare  Part  C  Trust  Fund,  of  the 
amounts  specified  in  subsection  (b). 
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(b)  Amount. — Subject  to  section  8133,  the  total  amount  of  such  payment  for  a 
year  shall  be  equal  to  the  State  maintenance  of  effort  percentage  (as  defined  in  sec¬ 
tion  8135)  for  the  year  of  the  sum  of — 

(1)  the  State  non-cash,  non-DSH  baseline  amount  for  the  State,  determined 
under  section  8122(aXl)  and  updated  to  the  year  involved  under  section  8123, 
and 

(2)  the  State  non-cash,  DSH  baseline  amount  for  the  State,  determined  under 
section  8122(a)(2)  and  updated  to  the  year  involved  under  section  8123. 


SEC.  8122.  DETERMINATION  OF  BASELINE  AMOUNTS. 


I 


(a)  Baseline  Amounts. — 

(1)  Non-dsh  amount. — The  Secretary  shall  determine  for  each  State  a  non¬ 
cash,  non-DSH  baseline  amount  which  is  equal  to  the  aggregate  State  medicaid 
expenditures  in  fiscal  year  1993  (as  defined  in  subsection  (cXD)  for  the  benefit 
package  for  low-income  individuals  for  non-cash  assistance  recipients  (as  de¬ 
fined  in  subsection  (b)). 

(2)  DSH  amount. — The  Secretary  shall  determine  for  each  State  a  non-cash, 
DSH  baseline  amount  which  is  equal  to  the  DSH  expenditures  in  fiscal  year 
1993  (as  defined  in  subsection  (cX2))  multiplied  by  the  proportion  of  payments 
for  medical  assistance  for  hospital  services  (including  psychiatric  hospital  serv¬ 
ices)  under  the  State  medicaid  plan  in  fiscal  year  1993  that  is  attributable  to 
non-cash  assistance  recipients. 

(b)  Non-Cash  Assistance  Recipient.— In  this  part,  the  term  “non-cash  assistance 
recipient”  means  an  eligible  individual  who  is  not  an  AFDC  or  SSI  recipient  or  a 
medicare  part  A  beneficiary. 

(c)  State  Medicaid  Expenditures  and  DSH  Expenditures  Defined. — 

(1)  Aggregate  state  medicaid  expenditures. — 

(A)  In  general. — In  this  section,  the  term  “aggregate  State  medicaid  ex¬ 
penditures”  means,  with  respect  to  a  State  in  fiscal  year  1993,  the  amount 
of  payments  under  the  State  medicaid  plan  with  respect  to  medical  assist¬ 
ance  furnished  for  non-cash  assistance  recipients  for  calendar  quarters  in 
fiscal  year  1993,  less  the  amount  of  Federal  financial  participation  paid  to 
the  State  with  respect  to  such  assistance,  and  not  including  any  DSH  ex¬ 
penditures  (as  defined  in  paragraph  (2)). 

(B)  Limited  to  payments  for  services.— In  applying  subparagraph  (A), 
payments  under  the  State  medicaid  plan  shall  not  be  included  unless  Fed¬ 
eral  financial  participation  is  provided  with  respect  to  such  payments  under 
section  1903(a)(1)  of  the  Social  Security  Act  and  such  payments  shall  not 
include  payments  for  medicare  cost-sharing  (as  defined  in  section  1905(d)(3) 
of  the  Social  Security  Act). 

(2)  DSH  expenditures. — In  this  section,  the  term  “DSH  expenditures”  means 
payments  made  under  section  1923  of  the  Social  Security  Act  in  fiscal  year 


(3)  Adjustment  authorized  to  take  into  account  cash  flow  vari- 
AJIuNa_If  fhe  ,Se.cretary  finds  that  a  State  took  an  action  that  had  the  effect 
of  shifting  the  timing  of  medical  assistance  payments  under  the  State  medicaid 
plan  between  quarters  or  fiscal  years  in  a  manner  so  that  the  payments  made 
m  fl?cal  year  1993  do  not  accurately  reflect  the  value  of  the  medical  assistance 
provided  with  respect  to  items  and  services  furnished  in  that  fiscal  year  the 
Secretap'  may  provide  for  such  adjustment  in  the  amounts  computed  under  this 
subsection  as  may  be  necessaiy  so  that  the  non-cash,  non-DSH  baseline  amount 
and  the  non-cash,  DSH  baseline  amount  determined  under  this  section  accu¬ 
rately  reflect  such  value. 

(4)  Treatment  of  disallowances.— The  amounts  determined  under  this  sub- 
sectmn  shall  take  into  account  amounts  (or  an  estimate  of  amounts)  disallowed. 

(d)  Application  to  Particular  Items  and  Services  in  the  Benefit  Package 
for  Low-Income  Individuals.— For  purposes  of  subsection  (a),  in  determining  the 
aggregate  State  medicaid  expenditures  for  a  category  of  items  and  services  (within 
the  benefit  package  for  low-income  individuals)  furnished  in  a  State,  there  shall  be 
counted  only  that  proportion  of  such  expenditures  that  were  attributable  to  items 
and  services  included  in  such  package  (taking  into  account  any  limitation  on 
amount,  duration,  or  scope  of  items  and  services  included  in  such  package). 

SEC.  8123.  UPDATING  OF  BASELINE  AMOUNT. 

(a)  Update  for  Years  Through  1997.— 

(1)  Non-casil  NON-DSH  BASELINE  AMOUNT.-The  Secretaiy  shall  update  the 
non'c^fh>  non-DSH  baseline  amount  determined  under  section  8122(a)(1)  for 
each  State  for  years  from  fiscal  year  1993  through  1997  by  65.4  percent. 
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(2)  Non-cash,  dsh  baseline  AMOUNT.— The  Secretary  shall  update  the  non¬ 
cash,  DSH  baseline  amount  determined  under  section  8122(aX2)  for  each  State 
for  years  from  fiscal  year  1993  through  1997  by  33.0  percent. 

(3)  Adjustment  authorized  to  take  into  account  cash  flow  vari¬ 
ations. — In  determining  the  updates  under  paragraph  (1),  the  Secretary  may 
provide  for  an  adjustment  in  a  manner  similar  to  the  adjustment  permitted 
under  section  8122(b)(3). 

(b)  Update  for  Subsequent  Years. — For  each  State  for  each  year  after  1997,  the 
Secretary  shall  update  the  non-cash,  non-DSH  baseline  amount  (as  previously  up¬ 
dated  under  this  section)  and  the  non-cash,  DSH  baseline  amount  (as  previously  up¬ 
dated  under  this  section)  by  the  product  of — 

(1)  1  plus  the  national  medicare  growth  factor  (under  section  8201(c))  for  the 
year,  and 

(2)  1  plus  the  annual  percentage  increase  in  the  population  of  the  United 
States  of  individuals  who  are  under  65  years  of  age  (as  estimated  by  the  Sec¬ 
retary  based  on  projections  made  by  the  Bureau  of  Labor  Statistics  of  the  De¬ 
partment  of  Labor)  for  the  year. 

Subpart  C — General  and  Miscellaneous  Provisions 


SEC.  8131.  TIMING  AND  MANNER  OF  PAYMENTS. 

(a)  In  General. — Amounts  required  to  be  paid  under  this  part  shall  be  paid  on 
a  periodic  basis  specified  by  the  Secretary,  taking  into  account  the  benefits  provided 
under  part  B  of  title  XXIII  of  the  Social  Security  Act  and  taking  into  account  the 
manner  in  which  States  provide  for  payments  under  agreements  under  section  1843 
of  such  Act. 

(b)  Periodic  Provision  of  Information. — Each  State  shall  periodically  transmit 
to  the  Secretary  such  information  as  the  Secretary  may  require  to  verify  the 
amounts  payable. 

(c)  Reconciliation. — 

(1)  Preliminary. — At  such  time  after  the  end  of  each  year  as  the  Secretary 
shall  specify,  the  State  shall  submit  to  the  Secretary  such  information  as  the 
Secretary  may  require  to  do  a  preliminary  reconciliation  of  the  amounts  paid 
under  this  part  and  the  amounts  due. 

(2)  Final. — No  later  than  June  30  of  each  year,  the  Secretary  shall  provide 
for  a  final  reconciliation  for  such  payments  for  quarters  in  the  previous  year. 
Amounts  subsequently  payable  are  subject  to  adjustment  to  reflect  the  results 
of  such  reconciliation. 

(3)  Audit. — Payments  under  this  part  are  subject  to  audits  by  the  Secretary 
in  accordance  with  rules  established  by  the  Secretary. 


SEC.  8132.  SPECIAL  RULES  FOR  PUERTO  RICO  AND  OTHER  TERRITORIES. 

(a)  Computation  of  Baselines  As  If  Commonwealths  and  Territories  Were 

States. _ 

(1)  In  general. — For  purposes  of  determining  payment  amounts  by  the  Com¬ 
monwealths  and  territories  under  subpart  A  and  subpart  B  of  this  part,  subject 
to  paragraph  (2),  the  Secretary,  in  consultation  with  such  Commonwealths  and 
territories  and  using  data  on  expenditures  reported  to  the  Secretary  by  the 
Commonwealths  and  territories,  shall  compute — 

(A)  the  base  per  capita  non-DSH  expenditures  and  base  per  capita  DSH 
expenditures,  under  section  8112(c),  and 

(B)  the  non-cash,  non-DSH  baseline  amount  and  the  non-cash,  DSH  base¬ 
line  amount,  under  section  8122(a), 

in  the  same  manner  as  if  the  Commonwealths  and  territories  had  been  one  of 
the  50  States  of  the  United  States. 

(2)  Reduction  of  maintenance  of  effort  payments  by  amount  of  to¬ 

bacco  taxes  in  Puerto  RICO. — The  payment  amounts  otherwise  payable  under 
subparts  A  and  B  of  this  part  by  each  of  the  Commonwealths  and  territories 
for  a  year  shall  be  ratably  reduced  by  ratio  of—  . 

(A)  the  amount  of  additional  revenues  in  the  year  which  the  Secretary 
of  the  Treasury  estimates  to  be  attributable  to  section  5701(h)  of  the  Inter- 
nal  Revenue  Code  of  1986  (as  added  by  section  11101(h)  of  this  Act),  to 

(B)  the  total  payment  amounts  otherwise  payable  under  such  subparts  by 
all  of  the  Commonwealths  and  territories  for  the  year. 

(b)  Treatment  of  Certain  SSI  Recipients.— With  respect  to  the  Common¬ 
wealths  and  territories  insofar  as  they  are  not  covered  under  the  supplementary  se¬ 
curity  income  program,  in  this  part,  the  term  “SSI  recipient  includes  an  individual 
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receiving  aid  under  a  territorial  program  for  the  aged,  blind,  or  disabled  under  the 
Social  Security  Act. 

(c)  Commonwealths  and  Territories. — In  this  section,  the  term  “Common¬ 
wealths  and  territories”  means  Puerto  Rico,  the  Virgin  Islands,  Guam,  American 
Samoa,  and  the  Northern  Mariana  Islands. 

SEC.  8133.  SANCTIONS  FOR  FAILURE  TO  MAKE  TIMELY  PAYMENTS. 

(a)  Reduction  of  Federal  Matching  Payments.— To  the  extent  that  a  State 
that  fails  to  make  the  payments  required  under  this  part  in  a  timely  manner,  the 
Secretary  shall  withhold  the  required  amounts  from  Federal  matching  payments 
that  would  otherwise  be  paid  to  the  State  for  all  programs  administered  by  or 
through  the  Department  of  Health  and  Human  Services. 

(b)  Reduction  of  Other  Federal  Payments.— To  the  extent  that  the  amounts 
withheld  under  subsection  (a)  for  a  State  is  less  than  the  total  amount  which  a 
State  has  failed  to  pay  under  this  part,  the  Secretary  shall  reduce  any  other  pay¬ 
ments  that  would  otherwise  be  paid  to  the  State  for  any  program  administered  by 
or  through  the  Department  of  Health  and  Human  Services. 

(c)  Construction. — Nothing  in  this  section  shall  be  construed  as  affecting  pay¬ 
ments  made  directly  to  individuals,  whether  or  not  such  payments  are  administered 
by  a  State  agency. 

SEC.  8134.  TRANSITION  RULE  FOR  CERTAIN  STATES. 

(a)  In  General.— In  the  case  of  a  State  for  which  the  first  day  of  the  first  year 
following  the  close  of  the  first  regular  session  of  the  State’s  legislature  that  begins 
on  or  after  the  date  of  the  enactment  of  this  Act  is  after  January  1,  1998,  instead 
of  the  payments  otherwise  required  under  this  part,  the  State  shall  make  payments 
to  the  Secretary,  to  the  credit  of  the  Medicare  Part  C  Trust  Fund,  of  an  amount 
equal  to  100  percent  of  the  amount  of  the  premiums  under  part  A  of  title  XXIII  of 
the  Social  Security  Act  payable  on  behalf  of  each  individual  who  is  entitled  to  medi¬ 
cal  assistance  under  the  State  medicaid  plan. 

(b)  Termination. — Subsection  (a)  shall  not  apply  as  of  the  first  day  of  the  first 
year  following  the  close  of  the  first  regular  session  of  the  State’s  legislature  that  be¬ 
gins  on  or  after  January  1,  1998. 

SEC.  8135.  STATE  MAINTENANCE  OF  EFFORT  PERCENTAGE. 

For  purposes  of  sections  8111(a)  and  8121(b),  the  term  “State  maintenance  of  ef¬ 
fort  percentage”  means — 

(1)  100  percent  for  1998,  1999,  and  2000, 

(2)  96  percent  for  2001  and  2002,  and 

(3)  86  percent  for  each  year  thereafter. 

Subtitle  C — Cost  Containment  in  the  Medicare 

Programs 

PART  1— MEDICARE  HEALTH  EXPENDITURE  ESTIMATES 

SEC.  8201.  NATIONAL  MEDICARE  PER  CAPITA  HEALTH  EXPENDITURE  ESTIMATE. 

(a)  Establishment. — 

(1)  In  general. — For  each  calendar  year  (beginning  with  1996),  there  is  es¬ 
tablished  a  national  medicare  per  capita  health  expenditure  estimate  (in  this 
subtitle  referred  to  as  the  “national  medicare  per  capita  estimate”)  determined 
under  paragraph  (2). 

(2)  Amount. — Subject  to  subsection  (e) — 

(A)  National  medicare  per  capita  estimate. — 

(i)  1996  AND  1997. — The  national  medicare  per  capita  estimate  for 

1996  and  1997  is  equal  to  the  national  medicare  A/B  per  capita  esti¬ 
mate  for  the  respective  year.  * 

(ii)  Subsequent  years. — The  national  medicare  per  capita  estimate 
for  a  year  after  1997  is  equal  to  the  average,  weighted  by  the  estimated 
number  of  enrollees  in  the  respective  programs,  of  the  national  medi¬ 
care  A/B  per  capita  estimate  and  the  national  medicare  C  per  capita 
estimate  for  the  year. 

(B)  National  medicare  a/b  per  capita  amount. — 

(i)  1996.— The  national  medicare  A/B  per  capita  estimate  for  1996  is 
equal  to  the  medicare  per  capita  budget  baseline  for  1995  (as  deter¬ 
mined  under  subsection  (b))  multiplied  by  the  sum  of  1  plus  the  na¬ 
tional  medicare  growth  factor  (specified  under  subsection  (c))  for  1996. 
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(ii)  Subsequent  years. — Subject  to  the  special  rule  provided  under 
subsection  (e)(4)  for  1998,  the  total  amount  of  the  national  medicare  A/ 
B  per  capita  estimate  for  each  year  after  1996  is  equal  to  the  national 
medicare  A/B  per  capita  estimate  determined  under  this  subparagraph 
for  the  previous  year  multiplied  by  the  national  medicare  growth  factor 
(specified  under  subsection  (c))  for  the  year  involved. 

(C)  National  medicare  c  per  capita  amount. — 

(i)  1998. — The  Secretary  shall  estimate  the  national  medicare  C  per 
capita  estimate  for  1998  by  using  the  payment  rates  under  the  medi¬ 
care  part  C  program  in  1998  and  taking  into  account  the  average  char¬ 
acteristics  of  the  population  expected  to  be  enrolled  in  such  program 
and  their  projected  use  of  covered  services  (including  wrap  around  serv¬ 
ices  covered  under  subpart  2  of  part  B  of  title  XXIII  of  the  Social  Secu¬ 
rity  Act). 

(ii)  Subsequent  years. — The  total  amount  of  the  national  medicare 
C  per  capita  estimate  for  each  year  after  1998  is  equal  to  the  national 
medicare  C  per  capita  estimate  determined  under  this  subparagraph 
for  the  previous  year  multiplied  by  the  sum  of  1  plus  the  national  medi¬ 
care  growth  factor  (specified  under  subsection  (c))  for  the  year  involved. 

(3)  Publication. — The  Secretary  of  Health  and  Human  Services  shall  publish 
in  the  Federal  Register  and  report  to  the  Congress — 

(A)  by  not  later  than  April  1  before  each  year,  an  initial  estimate  of  the 
per  capita  estimates  under  this  subsection  for  the  year;  and 

(B)  by  not  later  than  October  1  before  each  year,  a  final  determination 
of  such  per  capita  estimates  for  such  year. 

(b)  Medicare  Per  Capita  Budget  Baseline.— The  Secretary  shall  compute  a 
medicare  per  capita  budget  baseline  under  this  subsection  for  1995  as  follows: 

( 1)  1993  ACTUAL  EXPENDITURES. — The  Secretary  shall  determine  (on  the  basis 
of  the  best  data  available)  the  amount  of  the  medicare  per  capita  expenditures 
(as  determined  under  subsection  (d))  for  1993. 

(2)  Projection  for  1995. — The  Secretary  shall  increase  such  amount  by  the 
Secretary’s  estimate  of  the  percentage  increase  in  the  national  medicare  per 
capita  estimate  between  the  midpoint  of  1993  and  the  midpoint  of  1995. 

(c)  National  Medicare  Growth  Factor— The  national  medicare  growth  factor 
under  this  subsection  for  each  year  is  the  sum  (expressed  as  a  fraction)  of— 

(1)  the  average  annual  percentage  increase  in  the  per  capita  gross  domestic 
product  (in  current  dollars,  as  published  by  the  Secretary  of  Commerce)  during 
the  5-year  period  ending  with  the  second  previous  year;  and 

(2) (A)  for  1996,  1.8  percentage  points, 

(B)  for  1997,  1.4  percentage  points, 

(C)  for  1998,  0.5  percentage  points, 

(D)  for  1999,  0.1  percentage  points,  and 

(E)  for  each  year  thereafter,  0  percentage  points. 

(d)  Determination  of  National  Medicare  Per  Capita  Expenditures  for 


iggg _ 

(1)  In  GENERAL. — The  Secretary  shall  determine  for  1993  the  national  medi¬ 
care  per  capita  expenditures  equal  to — 

(A)  total  covered  health  care  expenditures  (described  in  paragraph  (2)), 

^GrTthe^ estimated  average  number  of  medicare  beneficiaries  in  1993  for 

whom  such  expenditures  were  determined. 

(2)  Covered  health  care  expenditures.— For  purposes  of  paragraph  (lXA), 
the  Secretary  shall  determine  covered  health  care  expenditures  for  1993  as  fol- 
lows* 

(A)  Determination  of  total  expenditures.— The  Secretary  shall  first 
determine  the  amount  of  total  payments  made  for  items  and  services  under 
title  XVIII  of  the  Social  Security  Act  (determined  without  regard  to  cost 
sharing)  in  1993. 

(B)  Removal  of  certain  expenditures  not  included  in  medicare.— 
The  amount  so  determined  shall  be  decreased  by  the  proportion  of  such 
amount  that  is  attributable  to  any  of  the  following: 

(i)  Medicaid  beneficiaries.  . 

(ii)  Expenditures  which  are  paid  for  items  and  services  excluded  from 
classes  of  services  under  section  8202(a)(4). 


(e)  Adjustments.—  ,  .  ,  _  ,  .  , 

(1)  In  General. — Except  as  provided  in  this  subsection,  the  Secretary  is  not 

authorized  to  adjust  the  medicare  A/B  per  capita  estimate  or  the  medicare  G 
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per  capita  estimate  under  this  section  for  a  year  once  they  are  published  before 
October  of  the  previous  year. 

(2)  Recommendations  for  changes. — Except  as  permitted  under  paragraphs 

(3)  and  (4),  the  Secretary  may  submit  to  Congress  recommendations  for  changes 
in  the  medicare  A/B  per  capita  estimate  or  the  medicare  C  per  capita  estimate, 
but  may  not  implement  such  recommendations  without  the  approval  of  Con¬ 
gress.  * 

(3)  Correction  permitted  for  estimation  errors  in  medicare  per  capita 
BUDGET  BASELINE. — Insofar  as  the  Secretary  determines  that  the  amounts sused 
in  estimating  initially  the  medicare  per  capita  budget  baseline  described  in  sub¬ 
section  (b)  did  not  accurately  reflect  the  actual  amount  described  in  subsection 
(b)(1)  and  the  actual  percentage  increase  described  in  subsection  (b)(2),  the  Sec¬ 
retary  shall  adjust  the  national  medicare  per  capita  estimate  to  correct  for  such 
estimation  errors. 

(4)  Special  rules. — 

(A)  Medicare  a/b  per  capita  estimate.— The  Secretary  shall  adjust  the 
national  medicare  A/B  per  capita  estimate  for  each  y*»ar  (beginning  with 
1996)  in  order  to  reflect  the  changes  in  expenditures  under  parts  A  and  B 
of  the  medicare  program  attributable  to  amendments  made  by  subtitle  B 
of  title  III  or  subtitle  D  of  this  title,  including  the  addition  of  an  outpatient 
prescription  drug  benefit. 

(B)  Medicare  c  per  capita  estimate.— The  Secretary  shall  adjust  the 
national  medicare  C  per  capita  estimate  for  each  year  (beginning  with 
1999)  in  order  to  reflect  the  changes  in  expenditures  under  medicare  part 
C  attributable  to  the  addition  of  benefits  not  included  in  the  previous  year. 

SEC.  8202.  CLASSES  OF  HEALTH  CARE  SERVICES. 


(a)  Establishment  of  Classes.— 

( 1)  In  general.— 

(A)  Specified  services. — 

(i)  In  general.— Subject  to  subparagraph  (BXii),  in  the  case  of  items 
and  services  specified  in  a  subparagraph  under  paragraph  (2),  all  of  the 
items  and  services  described  in  that  subparagraph  shall  be  considered 
to  be  a  separate”  class  of  health  care  services. 

(ii)  Overlapping  services.— Except  as  the  Secretary  may  provide 
items  and  services  specified  in  a  subparagraph  of  paragraph  (2)  shall 
be  considered  to  be  excluded  from  the  subsequent  subparagraphs  of 
that  paragraph. 

(B)  Other  items  and  services. — 

(i)  In  general. — In  the  case  of  items  and  services  included  as  health 

care  services  under  paragraph  (3),  the  Secretary  shall  group  such  items 
and  services  into  such  class  or  classes  of  health  care  services  as  mav 
be  appropriate.  J 

(ii)  Inclusion  in  classes  of  specified  health  care  services.— In 
carrying  out  clause  (i),  the  Secretary  may  include  an  item  or  service  de¬ 
scribed  in  paragraph  (3)  within  a  class  of  services  established  under 
subparagraph  (A). 

(2)  Specified  health  care  services. — Subject  to  paragraph  (4),  the  items 
and  services  specified  in  this  paragraph  are  as  follows: 

l*?Pftient  h°spital  services,  other  than  mental  health  services. 

(B)  Outpatient  hospital  services  and  ambulatory  facility  services  (includ- 

dialysis  facility  services),  other  than  mental  health  services. 

(C)  Diagnostic  testing  services  (including  clinical  laboratory  services  and 
x-ray  services). 

(D)  Physicians’  services  and  other  professional  medical  services,  other 
than  mental  health  services. 

(E)  Home  health  services  and  hospice  care. 

speech^therapy34*011  ServiceS>  Such  as  Ph^al  therapy,  occupational  and 

(G)  Durable  medical  equipment  and  supplies. 

(H)  Prescription  drugs  and  biologicals  and  insulin 

in  aT®  faclli-ty.?etrvices’. deluding  skilled  nursing  facility  services  and 

^facility  services,  other  than  mental  health  services 

(J)  Mental  health  services. 

<rrin)L(?^SS1FilCATION  P!  A?ditional  items  and  services.— Subject  to  para- 
gr  p  (4),  with  respect  to  items  and  services  (not  described  in  paragraph  (2)) 
which  are  included  under  the  medicare  program  (including  wrap  around^  bene¬ 
fits  under  subpart  2  of  part  B  of  title  JOCI 1 1  of  the  Social  Security  Act),  the  Sec- 
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retary  may  classify  them  either  within  a  class  specified  in  paragraph  (2)  or 
within  a  new  class  established  by  the  Secretary  for  such  an  item  or  service. 

(4)  Exclusions. — The  following  items  and  services  shall  not  be  considered  to 
be  health  care  services  and  shall  not  be  included  in  a  class  of  services  under 
paragraph  (1)  or  (3),  except  as  provided  in  paragraph  (5): 

(A)  Over-the-counter  medications  and  medical  equipment  and  devices. 

(B)  Homemaker  and  home  health  aide  services  and  personal  care  serv¬ 
ices,  and  other  services  described  in  section  1915(c)(4)(B),  section  1929(a), 
or  section  1930(a)  of  the  Social  Security  Act. 

(C)  Inpatient  mental  health  services  of  a  custodial  nature. 

(5)  Inclusion  of  medicare  services.— Paragraph  (4)  shall  not  apply  to  items 
and  services  covered  under  the  medicare  program. 

(b)  Publication. — 

(1)  In  general. — The  Secretary  shall  publish — 

(A)  by  not  later  than  April  1,  1995,  proposed  regulations  defining  the 
health  care  services  and  establishing  the  classes  of  services  under  this  sec¬ 
tion,  and 

(B)  by  not  later  than  October  1,  1995,  final  regulations  defining  the 
health  care  services  and  establishing  such  classes. 

(2)  Items  included  in  regulations. — In  such  regulations,  the  Secretary 
shall  define — 

(A)  the  class  or  classes  to  be  established  under  subsection  (aXl), 

(B)  the  services  to  be  included  within  each  class,  and 

(C)  the  methods  and  sources  of  data  for  computing,  for  purposes  of  this 
subtitle,  the  national  medicare  per  capita  estimate  within  the  class. 

(3)  Changes.— 

(A)  No  CHANGES  AUTHORIZED. — After  the  Secretary  has  established  class¬ 
es  of  services  under  paragraph  (1)(B),  the  Secretary  may  not  change  such 
classes  (or  the  services  included  in  such  classes),  except  in  the  case  of  serv¬ 
ices  not  previously  classified.  Any  such  services  not  previously  classified 
shall  be  classified  within  one  of  the  classes  previously  established. 

(B)  Recommended  changes. — If  thk  Secretary  determines  that  a  change 
in  the  classification  established  under  this  section  may  be  appropriate,  the 
Secretary  shall  submit  to  the  Congress  a  report  proposing  such  change.  The 
Secretary  shall  include  in  the  report  an  explanation  of— 

(i)  the  rationale  for  such  change,  ana 

(ii)  the  impact  of  such  change  on  the  per  capita  estimates  under  this 
part  and  on  medicare  expenditures  permitted  for  classes  of  services 
that  would  be  affected  by  the  change. 

(4)  Commission  reports.— 

(A)  Initial  reports. — With  respect  to  the  establishment  of  classes  of 
services  under  this  section,  each  applicable  Commission  (as  defined  in  sub¬ 
section  (c)),  by  not  later  than  June  1,  1995,  shall  report  to  the  Congress  its 
comments  concerning  the  classification  proposed  by  the  Secretary  under 
paragraph  (1)(A). 

(B)  Periodic  reports. — Each  applicable  Commission  shall  periodically 
report  to  Congress  on  changes  in  the  system  of  classification  under  this  sec¬ 
tion  that  should  be  made  to  promote  the  more  efficient  provision  of  medi¬ 
cally  appropriate  health  care  services. 

(c)  Applicable  Commission  Defined.— In  this  subtitle,  the  term  “applicable  Com¬ 
mission”  means — 

(1)  with  respect  to  services  included  in  a  class  of  services  furnished  by  a  hos¬ 
pital,  other  institutional  provider,  or  home  health  provider,  the  Prospective  Pay¬ 
ment  Assessment  Commission  (established  under  section  1886(eX2)  of  the  Social 


Security  Act); 

(2)  with  respect  to  prescription  drugs,  biologicals,  and  insulin,  the  Prescrip¬ 
tion  Drug  Payment  Review  Commission  (provided  for  under  section  1847  of  the 
Social  Security  Act,  as  added  by  section  3 104  of  this  Act),  and 

(3)  with  respect  to  health  care  services  not  described  in  subparagraphs  (A) 
and  (B),  the  Physician  Payment  Review  Commission  (provided  for  under  section 
1845  of  the  Social  Security  Act). 


SEC.  8203.  ALLOCATION  OF  PER  CAPITA  ESTIMATES  BY  CLASS  OF  SERVICE  FOR  MEDICARE 
A/B. 


(a)  Allocation. — 

(1)  In  GENERAL. — The  Secretary  shall  allocate  the  medicare  A/B  per  capita  es¬ 
timate  under  section  8201  for  a  year  among  classes  of  services  specified  under 
section  8202. 
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(2)  Proportional  allocation  based  on  historical  projected  expendi¬ 
tures. — The  amount  allocated  to  each  class  for  a  year  shall  be  equal  to  the 
medicare  A/B  per  capita  estimate  for  the  year  multiplied  by  the  ratio  (expressed 
as  a  percentage)  of — 

(A)  the  historical  projected  medicare  A/B  expenditures  for  the  class  for 
the  year  (as  determined  under  subsection  (bX2)),  to 

(B)  the  sum  of  such  historical  projected  medicare  A/B  expenditures  for  all 
the  classes  for  the  year. 

(3)  Publication.— 

(A)  In  general. — The  Secretary  shall,  in  conjunction  with  the  publication 
of  the  initial  estimate  and  final  determination  of  the  per  capita  estimates 
under  section  8201(a)(3)  for  a  year,  publish  in  the  Federal  Register  and  re¬ 
port  to  the  Congress  the  allocation  of  the  per  capita  estimates  among  the 
classes  of  services  under  this  subsection. 

(B)  Exception  for  1996. — For  1996,  the  Secretary  shall  publish  and  re¬ 
port  the  allocation  of  the  medicare  A/B  per  capita  estimate  among  the  class¬ 
es  of  services  under  this  subsection  not  later  than  August  1,  1995. 

(b)  Historical  Projected  Medicare  A/B  Expenditures.— 

(1)  In  general  — 

(A)  Determination. — For  purposes  of  subsection  (a) — 

(i)  For  1995.— The  historical  projected  medicare  A/B  expenditures  for 
a  class  of  services  for  1995  is  equal  to  the  portion  of  the  national  medi¬ 
care  per  capita  expenditures  during  1993  (as  determined  under  section 
8201(d))  which  is  attributable  to  the  class  of  services,  multiplied  twice 
by  the  medicare  A/B  trend  factor  (described  in  subparagraph  (B))  for 
the  class  for  1995  and  multiplied  by  the  adjustment  factor  described  in 
subparagraph  (C)  for  1995.  In  computing  such  portion  for  classes,  the 
Secretary  shall  take  into  account  the  allocation  of  expenditures  by 
health  maintenance  organizations  among  the  different  classes  of  serv¬ 
ices. 

(ii)  Subsequent  years. — The  historical  projected  medicare  A/B  ex¬ 
penditures  for  a  class  of  services  for  a  year  after  1995  is  equal  to  the 
amount  of  the  allocation  for  the  class  under  clause  (i)  for  the  preceding 
year  multiplied  by  the  medicare  A/B  trend  factor  (described  in  subpara¬ 
graph  (B))  for  the  class  for  the  year  involved  and  multiplied  by  the  ad¬ 
justment  factor  described  in  subparagraph  (C)  for  the  year 

(B)  Medicare  a/b  trend  factor.— In  subparagraph  (A),  subject  to  sub- 
paragraph  (D),  the  “medicare  A/B  trend  factor”,  for  a  class  of  services,  is 
1  plus  the  average  annual  rate  of  increase  in  per  capita  medicare  A/B  ex¬ 
penditures  for  the  class  of  services  during  the  5-year  period  ending  with 


(C)  Adjustment  factor  (normalization).— The  adjustment  factor  de¬ 
scribed  in  this  subparagraph  for  a  year  is  equal  to  the  ratio  of— 

(i)  the  national  medicare  A/B  per  capita  estimate  for  the  year  (as  de¬ 
termined  under  section  8201(aX2)(B))  or,  for  1995,  the  medicare  per 

baseline  for  1995  (as  determined  under  section 

8201(b)(2)),  to 

(ii)  the  sum  of  the  historical  projected  medicare  A/B  expenditures 
projected  for  all  the  classes  for  the  year  (determined  under  subpara¬ 
graph  (A)  without  regard  to  this  subparagraph). 

(D)  Special  rule.— The  Secretary  shall  adjust  the  projected  medicare  A/ 
B  expenditures  for  each  year  (beginning  with  1996)  in  order  to  reflect  the 
changes  in  expenditures  under  parts  A  and  B  of  the  medicare  program  at- 
tnbutable  to  amendments  made  by  subtitle  B  of  title  III  or  subtitle  D  of 
this  title,  including  the  addition  of  an  outpatient  prescription  drug  benefit. 
Such  adjustment  shall  be  consistent  with  the  adjustment  described  in  sec¬ 
tion  8201(e)(4)(A). 


(2)  Publication  of  trend  factors.— The  .Secretary  shall  publish,  by  not 
later  than  August  1,  1995,  the  medicare  A/B  trend  factors  for  the  different 
classes  of  services. 

(c)  Review  and  Changes  in  Allocation. — 

(1)  In  general. — 

(A)  No  administrative  authority  to  CHANGE.— Except  as  specifically 
provided  in  this  paragraph,  the  Secretary  has  no  authority  to  change  the 
allocation  or  medicare  A/B  trend  factors  from  the  allocation  and  medicare 
A/B  trend  factors  provided  under  this  section. 

(B)  Recommended  changes. — Subject  to  subparagraph  (C),  if  the  Sec¬ 
retary  determines  that  a  change  in  the  allocation  of  an  estimate  among 
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classes  is  appropriate,  the  Secretary  shall  submit  to  the  Congress  a  report 
proposing  such  change.  The  Secretary  shall  include  in  the  report  an  expla¬ 
nation  of— 

(i)  the  rationale  for  such  change,  and 

(ii)  the  impact  of  such  change  on  the  per  capita  estimates  permitted 
for  classes  of  services  that  would  be  affected  by  the  change. 

(C)  Correction  permitted  FOR  ESTIMATION  ERRORS— Insofar  as  the  Sec¬ 
retary  determines  that  the  amounts  used  in  estimating  initially  the  histori¬ 
cal  projected  medicare  A/B  expenditures  under  this  subsection  did  not  accu¬ 
rately  reflect  the  actual  portions  described  in  subsection  (b)(l)(A)(i)  or  the 
actual  medicare  A/B  trend  factors  described  in  subsection  (b)(  1)(B),  the  Sec¬ 
retary  shall  adjust  the  allocation  of  the  medicare  A/B  per  capita  estimate 
among  classes  of  services  to  correct  for  such  estimation  errors. 

(2)  Commission  review. — Each  applicable  Commission  shall  annually  review 
and  report  to  Congress,  in  its  report  submitted  under  section  8202(b)(4),  on  the 
effect  of  the  medicare  trend  factors  used  in  the  allocation  of  the  medicare  A / 

B  per  capita  estimate  among  classes  of  services.  Such  report  shall  include  such 
recommendations  for  appropriate  adjustments  in  the  medicare  trend  factors  as 
the  applicable  Commission  considers  appropriate  to  properly  take  into  account 
at  least — 

(A)  changes  in  health  care  technology, 

(B)  changes  in  the  patterns  and  practices  relating  to  health  care  delivery 
found  to  be  appropriate, 

(C)  changes  in  the  distribution  of  health  care  services,  and 

(D)  the  special  health  care  needs  of  underserved  rural  and  inner  city  pop¬ 
ulations. 

SEC.  8204.  ALLOCATION  OF  PER  CAPITA  ESTIMATES  BY  CLASS  OF  SERVICE  FOR  MEDICARE 

C. 

(a)  Allocation. —  ,  ,  .. 

(1)  In  general. — The  Secretary  shall  allocate  the  medicare  C  per  capita  esti¬ 
mate  under  section  8201  for  a  year  among  classes  of  services  specified  under 

Se(2)°PROPORTIONAL  ALLOCATION  BASED  ON  HISTORICAL  PROJECTED  EXPENDI¬ 
TURES.— The  amount  allocated  to  each  class  for  a  year  shall  be  equal  to  the 
medicare  C  per  capita  estimate  allocated  for  the  year  multiplied  by  the  ratio 

‘“’"'lifftlhEcaf  fleeted  medicare  C  expenditure,  for  the  class  for  the 
vear  (as  determined  under  subsection  (b)(2)),  to 

(B)  the  sum  of  such  historical  projected  medicare  C  expenditures  for  ail 

the  classes  for  the  year.  ,  .  ...  ,. _ e 

(3)  Publication. — The  Secretary  shall,  in  conjunction  with  the  publication  ot 
the  initial  estimate  and  final  determination  of  the  per  capita  estimates  under 
section  8201(a)(3)  for  a  year,  publish  in  the  Federal  Register  and  report  to  the 
Congress  the  allocation  of  the  per  capita  estimates  among  the  classes  of  services 
under  this  subsection. 

(b)  Historical  Projected  Medicare  Part  C  Expenditures.— 

(1)  IN  GENERAL.— 

(A)  Determination.— For  purposes  of  subsection  (a) 

(i)  FOR  1998.— The  historical  projected  medicare  part  C  expenditures 

for  a  class  of  services  for  1998  is  equal  to  the  portion  of  the  national 
medicare  C  per  capita  estimate  during  1998  (as  determined  under  sec¬ 
tion  8201(a)(2)(C))  which  is  attributable  to  each  class  of  services,  as  es¬ 
timated  by  the  Secretary  based  upon  the  best  data  available,  consistent 
with  data  used  in  determining  the  applicable  medicare  part  C  pre¬ 
miums  under  section  2321  of  the  Social  Security  Act.  , 

(ii)  Subsequent  YEARS.— The  historical  projected  medicare  C  expend¬ 
itures  for  a  class  of  services  for  a  year  after  1998  is  equal  to  the 
amount  of  the  allocation  for  the  class  under  clause  (l)  for  the  preceding 
year  multiplied  by  the  medicare  C  trend  factor  (described  in  subpara¬ 
graph  (B))  for  the  class  for  the  year  involved  and  multiplied  by  the  ad¬ 
justment  factor  described  in  subparagraph  (C)  for  the  year. 

(B)  Medicare  c  trend  factor.—  ,  .  ,  . 

(i)  In  GENERAL. — In  subparagraph  (A),  subject  to  clause  (n),  the 
icare  C  trend  factor”,  for  a  class  of  services,  the  pnvate  trend  factor  for 
the  class  of  services,  as  determined  under  section  6003(b)(1)(b). 

(ii)  Modification. — Based  upon  data  from  the  medicaid  program  a 
such  other  data  as  the  Secretary  determines  to  be  appropriate,  the  Sec- 
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retary  may  modify  the  trend  factors  described  in  clause  (i)  to  reflect  the 
rate  of  growth  in  services  for  the  classes  under  medicare  part  C. 

(C)  Adjustment  FACTOR  (normalization).— The  adjustment  factor  de¬ 
scribed  in  this  subparagraph  for  a  year  is  equal  to  the  ratio  of— 

(i)  the  national  medicare  C  per  capita  estimate  for  the  year  (as  deter¬ 
mined  under  section  8201(a)(2)(C)),  to 

(ii)  the  sum  of  the  historical  projected  medicare  C  expenditures  pro¬ 
jected  for  all  the  classes  for  the  year  (determined  under  subparagraph 

(A)  without  regard  to  this  subparagraph). 

(D)  Special  rule. — The  Secretary  shall  adjust  the  projected  medicare  C 
expenditures  for  each  year  (beginning  with  1999)  in  order  to  reflect  the 
changes  in  expenditures  under  medicare  part  C  to  reflect  the  changes  in  ex¬ 
penditures  under  medicare  part  C  attributable  to  the  addition  of  benefits 
not  included  in  the  previous  year.  Such  adjustment  shall  be  consistent  with 
the  adjustment  described  in  section  8201(e)(4)(B). 

(2)  Publication  of  trend  factors.— The  Secretary  shall  publish  by  not 
later  than  April  1,  1997,  the  medicare  C  trend  factors  for  the  different  classes 
of  services. 

(c)  Review  and  Changes  in  Allocation. — 

(1)  In  general. — 

(A)  No  ADMINISTRATIVE  authority  TO  CHANGE.— Except  as  specifically 
provided  in  this  paragraph,  subsection  (b)(l)(B)(ii),  and  sections 
8201(e)(4)(B)  and  8203(b)(1)(D),  the  Secretary  has  no  authority  to  change 
the  allocation  or  medicare  C  trend  factors  from  the  allocation  and  medicare 
C  trend  factors  provided  under  this  section. 

(B)  Recommended  changes. — If  the  Secretaiyr  determines  that  a  change 
in  the  allocation  of  an  estimate  among  classes  is  appropriate,  the  Secretary 
shall  submit  to  the  Congress  a  report  proposing  such  change.  The  Secretary 
shall  include  in  the  report  an  explanation  of — 

(i)  the  rationale  for  such  change,  and 

(ii)  the  impact  of  such  change  on  the  per  capita  estimates  permitted 
for  classes  of  services  that  would  be  affected  by  the  change. 

(2)  Commission  review. — Each  applicable  Commission  shall  annually  review 
and  report  to  Congress,  in  its  report  submitted  under  section  8202(b)(4)  on  the 
effect  of  the  medicare  trend  factors  used  in  the  allocation  of  the  medicare  C  per 
capita  estimate  among  classes  of  services.  Such  report  shall  include  such  rec¬ 
ommendations  for  appropriate  adjustments  in  the  medicare  trend  factors  as  the 
applicable  Commission  considers  appropriate  to  properly  take  into  account  at 
least — 

(A)  changes  in  health  care  technology, 

(B)  changes  in  the  patterns  and  practices  relating  to  health  care  delivery 
found  to  be  appropriate, 

(C)  changes  in  the  distribution  of  health  care  services,  and 

(D)  the  special  health  care  needs  of  underserved  rural  and  inner  city  pop¬ 
ulations.  J  r  t* 


SEC.  8205.  COMBINED  MEDICARE  PER  CAPITA  ALLOCATIONS  FOR  CLASSES  OF  SERVICES 

(a)  F°R  1996  and  1997.— -For  1996  and  1997,  the  Secretary  shall  compute  a  com- 
bined  medicare  per  capita  allocation  for  each  class  of  services  equal  to  the  per  capita 
aTunt  allocated  to  the  class  for  medicare  A/B  for  the  year  under  section  8203 

(b)  Subsequent  Years.— For  each  year  after  1997,  the  Secretary  shall  compute 
a  combined  medicare  per  capita  allocation  for  each  class  of  services  equal  to  the  av¬ 
erage  of — 

(1)  the  per  capita  amount  allocated  to  the  class  for  medicare  A/B  for  the  vear 

under  section  8203,  and  y 

(2)  the  per  capita  amount  allocated  to  the  class  for  medicare  C  for  the  vear 

under  section  8204,  J 

weighted  to  reflect  the  relative  average  number  of  enrollees  in  the  medicare  pro¬ 
gram  and  in  medicare  part  C,  respectively,  for  the'year. 

SEC.  8206.  COMPUTATION  OF  MEDICARE  ANNUAL  COMBINED  RATE  OF  INCREASE  FOR  CLASS¬ 
ES  OF  SERVICES;  APPLICATION  TO  MEDICARE  PAYMENT  RATES. 

(a)  Combined  Rates.— 

(1)  Determination.— For  each  year  (beginning  with  1996)  for  services  within 
each  class  of  services,  the  Secretary  shall  determine  a  uniform  percentage  in¬ 
crease.  The  uniform  percentage  increase  shall  be  such  an  increase  as  thl  Sec¬ 
retary  determines  will  result  in  aggregate  expenditures  under  the  medicare  pro- 
CTam  and  medicare  part  C  consistent  with  the  combined  medicare  per  capita  al¬ 
location  for  such  class  for  such  year,  as  determined  under  section  8205. 
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(2)  Application  to  medicare  payment  rates. — Notwithstanding  any  provi¬ 
sion  of  title  XVIII  or  title  XXIII  of  the  Social  Security  Act,  subject  to  section 
4004(cX1XB),  the  amount  of  payment  under  such  titles  for  items  and  services 
included  in  a  class  of  services  for  a  year  (after  1995)  shall  be  based  on  the 
amount  of  payment  for  such  items  and  services  under  such  titles  in  the  previous 
year  increased  by  the  uniform  percentage  increase  determined  under  paragraph 

( 1)  for  such  class  of  services  for  the  year. 

(b)  Percentage  Increase  in  Combined  Allocation  for  Class  of  Prescription 
Drugs. — For  each  year  beginning  after  1998,  for  purposes  of  sections  1834(d), 
2111(d),  and  2112(a)  of  the  Social  Security  Act,  the  Secretary  shall  compute  the  per¬ 
centage  by  which — 

(1)  the  combined  medicare  per  capita  allocation  for  the  class  of  services  that 
includes  prescription  drugs  for  the  year,  exceeds 

(2)  the  combined  medicare  per  capita  allocation  for  such  class  of  services  for 
the  preceding  year. 

SEC.  8207.  NATIONAL  HEALTH  EXPENDITURES  REPORTING  SYSTEM. 

(a)  In  General. — The  Secretary  shall  establish  a  national  health  expenditures  re¬ 
porting  system  (in  this  section  referred  to  as  the  “system”)  for  purposes  of 

(1)  establishing  per  capita  estimates, 

(2)  allocating  the  medicare  per  capita  estimates  among  classes  of  services, 

(3)  determining  medicare  payment  rates, 

(4)  monitoring  of  any  State  cost  containment  and  benefit  management  pro¬ 
grams  established  by  States  pursuant  to  title  IV,  and 

(5)  otherwise  carrying  out  this  subtitle. 

(b)  Information  Reporting. — 

(1)  Annual  report  by  providers.—  . 

(A)  In  GENERAL. — Under  the  system,  providers  of  health  care  services  (in¬ 
cluding  such  providers  within  provider  networks)  shall  submit  (by  not  later 
than  April  15  of  each  year,  beginning  with  1997)  a  report. 

(B)  Contents. — Such  a  report  shall  include  such  information  as  the  Sec¬ 
retary  specifies  relating  to  the  provision  of  health  care  services  in  the  pre¬ 
vious  year,  including — 

(i)  the  volume  and  receipts  for  such  services, 

(ii)  cost  and  revenue  data  for  hospitals  and  other  institutional  provid¬ 
ers  and  revenue  data  for  other  providers,  and 

(iii)  information  by  class  of  service,  type  of  payer,  and  State  of  resi¬ 
dence  of  individual  provided  the  services. 

Information  on  revenues  for  activities  not  related  to  the  provision  of  direct 
patient  care,  such  as  teaching  or  research  or  for  services  that  are  explicitly 
excluded  from  the  system  of  national  health  expenditures  estimates,  shall 

be  reported  separately.  .  .  ,  .  , 

(C)  Form. — The  report  shall  be  submitted  in  such  form  and  manner  (in¬ 
cluding  the  use  of  electronic  transmission)  as  the  Secretary  shall  specify  in 
regulation.  Such  form  shall  permit  the  reporting  of  information  by  health 
plans  on  behalf  of  providers  who  are  in  provider  networks  in  the  plan. 

(D)  Use  of  reporting  mechanisms— To  the  maximum  extent  practicable 
and  appropriate,  reporting  under  such  system  shall  be  done  through  report¬ 
ing  mechanisms  (such  as  uniform  hospital  reports  provided  under  section 
9105)  and  using  data  bases  otherwise  in  use. 

(E)  USE  OF  SURVEYS. — The  Secretary  may,  where  appropriate,  provide  tor 

the  collection  of  information  under  the  system  through  surveys  of  a  sample 
of  health  care  providers  or  with  respect  to  a  sample  of  information  with  re¬ 
spect  to  such  providers.  , ,  ,,  ., _ 

(2)  Confidentiality. — Information  gathered  pursuant  to  the  authority  pro¬ 

vided  under  this  section  shall  not  be  disclosed  in  a  manner  that  identifies  indi¬ 
vidual  providers  of  services.  ,  , 

(3)  Transition. — Before  April  15,  1997,  for  purposes  of  this  subtitle,  the  Sec¬ 

retary  may  use  such  other  data  collection  and  estimation  techniques  as  may  be 
appropriate  for  purposes  described  in  subsection  (a).  ,  .  _ 

(c)  Enforcement. — If  a  provider  of  health  services  is  required,  under  the  system 
under  this  section,  to  report  information  and  refiises,  after  being  requested  by  the 
Secretary,  to  provide  the  information  required,  or  deliberately  provides  information 
that  is  false  the  Secretary  may  impose  a  civil  money  penalty  of  not  to  exceed 
$10  000  for  each  such  refusal  or  provision  of  false  information.  The  provisions  of  sec¬ 
tion  1128A  of  the  Social  Security  Act  (other  than  subsections  (a)  and  (b))  shall  apply 
to  civil  money  penalties  under  the  previous  sentence  in  the  same  manner  as  such 
provisions  apply  to  a  penalty  or  proceeding  under  section  1128A(a)  of  such  Act. 
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PART  2— STATE  HEALTH  EXPENDITURE  ESTIMATES 

SEC.  8211.  STATE  MEDICARE  PER  CAPITA  HEALTH  EXPENDITURE  ESTIMATE. 

(a)  Establishment. — 

(1)  In  general. — For  each  calendar  year  (beginning  with  1996),  the  Secretary 
shall  establish  a  State  medicare  per  capita  health  expenditure  estimate  (in  this 
subtitle  referred  to  as  a  “State  medicare  per  capita  estimate”)  for  each  State 
under  paragraph  (2). 

(2)  Amount. — Subject  to  subsection  (e),  the  State  medicare  per  capita  esti¬ 
mate  for  a  State  for  a  year  is  equal  to  the  national  medicare  per  capita  estimate 
for  the  year,  established  under  section  8201,  multiplied  by  the  applicable  State 
adjustment  factor  (specified  under  subsection  (b))  for  the  State. 

(3)  Publication. — The  Secretary  shall  publish  in  the  Federal  Register  and  re¬ 
port  to  the  Congress  and  to  each  State — 

(A)  by  not  later  than  April  1  before  each  year,  an  initial  estimate  of  the 
State  medicare  per  capita  estimate  for  each  State  for  the  year;  and 

(B)  by  not  later  than  October  1  before  each  year,  a  final  determination 
of  the  State  medicare  per  capita  estimate  for  each  State  for  the  year. 

(4)  Periodic  commission  reports  on  state  estimates.— Each  applicable 
Commission  shall  periodically  review  and  report  to  Congress  on  the  State  medi¬ 
care  per  capita  estimates  established  under  this  section.  Such  a  report  shall  in¬ 
clude  such  recommendations  as  the  respective  Commission  deems  appropriate. 

(b)  State  Adjustment  Factors. — 

(1)  In  general. — The  Secretary  shall  compute  a  State  adjustment  factor  for 
each  State  consistent  with  this  subsection. 

(2)  Basis  for  computation.— Subject  to  adjustment  under  paragraphs  (3) 
and  (4),  the  State  adjustment  factor  for  a  State  shall  be  equal  to  the  ratio  of 
the  State’s  medicare  per  capita  expenditures  (that  would  be  computed  for  the 
State  under  section  8201(d)  if  computations  under  such  section  were  made  for 
that  State  rather  than  for  the  United  States)  to  the  national  medicare  per  cap¬ 
ita  expenditures  determined  under  such  section. 

(3)  Adjustment  to  reflect  health  care  expenditures  for  state  resi¬ 
dents.— The  Secretary  shall  provide  for  an  adjustment  to  take  into  account  dif¬ 
ferences  among  States  in  the  in-State,  and  out-of-State,  use  of  services  by  resi¬ 
dents  and  non-residents  of  the  State,  in  order  that  the  per  capita  amount  re¬ 
flects  the  medicare  per  capita  health  care  expenditures  for  residents  of  the  State 
for  services  provided  anywhere  in  the  United  States. 

(4)  Average.— The  Secretary  shall  establish  the  State  adjustment  factors  in 
such  a  manner  as  assures  that  the  population  weighted  average  of  such  factors 
is  1. 

(c)  Adjustment. — 

(1)  In  general. — Subject  to  paragraph  (3),  the  provisions  of  section  8201(e) 
shall  apply  to  the  State  medicare  per  capita  estimates  under  this  section  in  the 
same  manner  as  they  apply  to  the  national  medicare  per  capita  estimate. 

(2)  Adjustment  to  correct  estimation  errors.— Insofar  as  the  Secretary 
determines  that  the  amounts  used  in  estimating  initially  the  State  medicare  per 
capita  estimates  did  not  accurately  reflect  the  correct  values  for  the  factors  used 
in  computing  State  adjustments  factors  under  subsection  (b),  the  Secretary  shall 
adjust  the  State  medicare  per  capita  estimates  to  correct  for  such  estimation  er¬ 
rors. 

(3)  Adjustments  in  1996  and  subsequent  years. — 

(A)  Adjustment  for  changes  in  benefits  in  1996.— In  applying  section 
8201(e)(4)  under  paragraph  (1),  the  adjustment  for  each  State  medicare  per 
capita  estimate  shall  be  the  same  as  the  adjustment  to  the  national  medi¬ 
care  per  capita  estimate  under  such  section. 

(B)  Adjustment  for  implementation  of  medicare  part  c.— The  Sec¬ 
retary  shall  adjust  the  State  medicare  perM:apita  estimates  for  each  State 
for  each  year  (beginning  with  1998)  to  reflect  variations  among  States  in 
the  estimated  number  of  residents  of  the  State  who  are  enrolled  in  medi¬ 
care  part  C  for  the  year. 

PART  3— ADMINISTRATIVE  AND  JUDICIAL  REVIEW 

SEC.  8221.  LIMITATION  ON  ADMINISTRATIVE  AND  JUDICIAL  REVIEW. 

There  shall  be  no  administrative  or  judicial  review  of  any  of  the  following  deter¬ 
minations: 
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( 1)  The  national  medicare  per  capita  estimate  and  the  State  medicare  per  cap¬ 
ita  estimate  for  each  State. 

(2)  Allocation  of  the  national  medicare  per  capita  estimate  or  a  State  medi¬ 
care  per  capita  estimate  to  a  class  of  health  services. 

Subtitle  D — Additional  Medicare  Savings 


SEC.  8301.  REDUCTION  IN  PAYMENTS  FOR  INDIRECT  COSTS  OF  MEDICAL  EDUCATION. 

(a)  In  General. — Section  1886(d)(5)(B)(ii)  (42  U.S.C.  1395ww(d)(5)(B)(ii))  is 
amended  to  read  as  follows: 

“(ii)  For  purposes  of  clause  (i)(II),  the  indirect  teaching  adjustment  factor  is 
equal  to  c  *  (((1+r)  to  the  nth  power)  -  1),  where  V  is  the  ratio  of  the  hospital’s 
full-time  equivalent  interns  and  residents  to  beds  and  ‘n’  equals  .405.  For  dis¬ 
charges  occurring  on  or  after — 

“(I)  May  1,  1986,  and  before  January  1,  1998,  ‘c’  is  equal  to  1.89; 

“(II)  January  1,  1998,  and  before  October  1,  1998,  ‘c’  is  equal  to  1.68; 

“(III)  October  1,  1998,  and  before  October  1,  1999,  ‘c’  is  equal  to  1.48;  and 

“(IV)  October  1,  1999,  ‘c’  is  equal  to  1.28.”. 

(b)  No  Restandardization  of  Payment  Amounts  Required. — Section 
1886(d)(2)(C)(i)  (42  U.S.C.  1395ww(d)(2)(C)(i))  is  amended  by  striking  “of  1985”  and 
inserting  “of  1985,  but  not  taking  into  account  the  amendments  made  by  section 
8301(a)  of  the  Health  Security  Act”. 


SEC.  8302.  REDUCTIONS  IN  DISPROPORTIONATE  SHARE  ADJUSTMENTS. 

(a)  In  General. — Section  1886(d)(5)(F)  (42  U.S.C.  1395ww(d)(5)(F))  is  amended 

(1)  in  clause  (ii),  by  striking  ‘The  amount”  and  inserting  “Subject  to  clause 
(ix),  the  amount”;  and 

(2)  by  adding  at  the  end  the  following  new  clause: 

“(ix)  Notwithstanding  any  other  provision  of  this  subparagraph,  the  Secretary 
shall  reduce  the  amount  of  any  additional  payment  made  to  a  hospital  under  this 

subparagr ^  (j.gcharges  purring  on  or  after  January  1,  1998,  and  before  October 
1  1999,  by  25  percent  (or,  in  the  case  of  an  urban  hospital  that  has  more  than 
100  beds  and  a  disproportionate  patient  percentage  equal  to  or  greater  than  30 
percent  or  a  hospital  described  in  the  second  sentence  of  clause  (v),  by  10  per- 

Ce“(H)  for  discharges  occurring  on  or  after  October  1,  1999  by  50  percent  (or, 
in  the  case  of  an  urban  hospital  that  has  more  than  100  beds  and  a  dispropor¬ 
tionate  patient  percentage  equal  to  or  greater  than  30  percent  or  a  hospital  e- 
scribed  in  the  second  sentence  of  clause  (v),  by  25  percent).  . 

(b)  Recommendations  on  Adjustments  to  Formula.—  .  1QQ.  , 

(1)  Recommendations  of  secretary. — Not  later  than  October  1,  199t>,  tne 
Secretary  shall  submit  recommendation  to  Congress  on  methods  to  adjust  the 
definition  of  disproportionate  patient  percentage  used  to  determine  the  amount 
of  payment  adjustments  made  under  section  1886(d)(5)(F)  of  the  Social  Security 
Act  to  hospitals  serving  a  significantly  disproportionate  number  of  low-income 
patients  to  take  into  account  the  provisions  of  this  Act,  including  the  establish¬ 
ment  of  the  health  insurance  benefit  program  under  part  A  of  title  XX11I  ot  the 
Social  Security  Act  and  the  repeal  of  coverage  of  inpatient  hospital  services 
under  State  plans  for  medical  assistance  under  title  XIX  of  such  Act 

(2)  Report  by  propac. — The  Prospective  Payment  Assessment  Commission 
shall  review  the  Secretary’s  report  under  paragraph  (2)  and  include  rec¬ 
ommendations  relating  to  the  report  in  the  report  submitted  pursuant  to  section 
1886(e)(3)  of  the  Social  Security  Act  on  March  1,  1996. 

SEC.  8303.  REDUCTIONS  IN  PAYMENTS  FOR  CAPITAL-RELATED  COSTS  OF  INPATIENT  HOS¬ 
PITAL  SERVICES  FOR  PPS  HOSPITALS. 

Section  1886(g)(1)(A)  (42  U.S.C.  1395ww(g)(l)(A))  is  amended  by  adding  at  the 

en^the ’following  new  sentence:  ‘In  addition  to 

sentence  for  discharges  occurring  after  September  30,  199b,  tne  aecretapr 
shall  reduce  by  7  31  percent  the  unadjusted  standard  Federal  capital  payment  rate 
(as  described  in  42  CFR  412.308(c),  as  in  effect  on  the  date  of  the  enactment  of  the 
Health  Security  Act)  and  shall  reduce  by  10.41  percent  the  unadjusted  hospital-spe¬ 
cific  rate(as  described  in  42  CFR  412.328(e)(1),  as  in  effect  on  the  date  of  the  enact¬ 
ment  of  the  Health  Security  Act).”. 
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SEC.  8304.  LIMITATIONS  ON  PAYMENT  FOR  PHYSICIANS’  SERVICES  FURNISHED  BY  HIGH-COST 
HOSPITAL  MEDICAL  STAFFS. 

(a)  In  General. — 

(1)  Limitations  described. — Part  B  of  title  XVIII,  as  amended  by  section 
2103(a),  is  amended  by  inserting  after  section  1848  the  following  new  section: 

“LIMITATIONS  ON  PAYMENT  FOR  PHYSICIANS’  SERVICES  FURNISHED  BY  HIGH-COST 

HOSPITAL  MEDICAL  STAFFS 

“Sec.  1849.  (a)  Services  Subject  to  Reduction. — 

“(1)  Determination  of  hospital-specific  per  admission  relative  value. — 
Not  later  than  October  1  of  each  year  (beginning  with  1997),  the  Secretary  shall 
determine  for  each  hospital — 

“(A)  the  hospital-specific  per  admission  relative  value  under  subsection 
(b)(2)  for  the  following  year;  and 

“(B)  whether  such  hospital-specific  relative  value  is  projected  to  exceed 
the  allowable  average  per  admission  relative  value  applicable  to  the  hos¬ 
pital  for  the  following  year  under  subsection  (b)(  1). 

“(2)  Reduction  for  services  at  hospitals  exceeding  allowable  average 
PER  admission  relative  value. — If  the  Secretary  determines  (under  paragraph 
(1))  that  a  medical  staffs  hospital-specific  per  admission  relative  value  for  a 
year  (beginning  with  1998)  is  projected  to  exceed  the  allowable  average  per  ad¬ 
mission  relative  value  applicable  to  the  medical  staff  for  the  year,  the  Secretary 
shall  reduce  (in  accordance  with  subsection  (c))  the  amount  of  payment  other¬ 
wise  determined  under  this  part  for  each  physician’s  service  furnished  during 
the  year  to  an  inpatient  of  the  hospital  by  an  individual  who  is  a  member  of 
the  hospital’s  medical  staff. 

“(3)  Timing  of  determination;  notice  to  hospitals  and  carriers.— Not 
later  than  October  1  of  each  year  (beginning  with  1997),  the  Secretary  shall  no¬ 
tify  the  medical  executive  committee  of  each  hospital  (as  set  forth  in  the  Stand¬ 
ards  of  the  Joint  Commission  on  the  Accreditation  of  Health  Organizations)  of 
the  determinations  made  with  respect  to  the  medical  staff  under  paragraph  (1). 

“(b)  Determination  of  Allowable  Average  Per  Admission  Relative  Value 
and  Hospital-Specific  Per  Admission  Relative  Values. — 

“(1)  Allowable  average  per  admission  relative  value.— 

“(A)  Urban  hospitals. — In  the  case  of  a  hospital  located  in  an  urban 
area,  the  allowable  average  per  admission  relative  value  established  under 
this  subsection  for  a  year  is  equal  to  125  percent  (or  120  percent  for  years 
after  1999)  of  the  median  of  1996  hospital-specific  per  admission  relative 
values  determined  under  paragraph  (2)  for  all  hospital  medical  staffs. 

“(B)  Rural  hospitals. — In  the  case  of  a  hospital  located  in  a  rural  area, 
the  allowable  average  per  admission  relative  value  established  under  this 
subsection  for  1998  and  each  succeeding  year,  is  equal  to  140  percent  of  the 
median  of  the  1996  hospital-specific  per  admission  relative  values  deter¬ 
mined  under  paragraph  (2)  for  all  hospital  medical  staffs. 

“(2)  Hospital-specific  per  admission  relative  value. — 

“(A)  In  general. — The  hospital-specific  per  admission  relative  value  pro¬ 
jected  for  a  hospital  (other  than  a  teaching  hospital)  for  a  calendar  year, 
shall  be  equal  to  the  average  per  admission  relative  value  (as  determined 
under  section  1848(cX2))  for  physicians’  services  furnished  to  inpatients  of 
the  hospital  by  the  hospital’s  medical  staff  (excluding  interns  and  residents) 
during  the  second  year  preceding  such  calendar  year,  adjusted  for  vari¬ 
ations  in  case-mix  and  disproportionate  share  status  among  hospitals  (as 
determined  by  the  Secretary  under  subparagraph  (C)). 

“(B)  Special  rule  for  teaching  hospitals.— The  hospital-specific  rel¬ 
ative  value  projected  for  a  teaching  hospital  in  a  calendar  year  shall  be 
equal  to  the  sum  of — 

“(i)  the  average  per  admission  relative  value  (as  determined  under 
section  1848(c)(2))  for  physicians’  services  furnished  to  inpatients  of  the 
hospital  by  the  hospital’s  medical  staff  (excluding  interns  and  resi¬ 
dents)  during  the  second  year  preceding  such  calendar  year;  and 
“(ii)  the  equivalent  per  admission  relative  value  (as  determined  under 
section  1848(c)(2))  for  physicians’  services  furnished  to  inpatients  of  the 
hospital  by  interns  and  residents  of  the  hospital  during  the  second  year 
preceding  such  calendar  year,  adjusted  for  variations  in  case-mix,  dis¬ 
proportionate  share  status,  and  teaching  status  among  hospitals  (as  de- 
termined  by  the  Secretary  under  subparagraph  (C)).  The  Secretary 
shall  determine  such  equivalent  relative  value  unit  per  admission  for 
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interns  and  residents  based  on  the  best  available  data  for  teaching  hos¬ 
pitals  and  may  make  such  adjustment  in  the  aggregate. 

“(C)  Adjustment  for  teaching  and  disproportionate  share  hos¬ 
pitals. — The  Secretary  shall  adjust  the  allowable  per  admission  relative 
values  otherwise  determined  under  this  paragraph  to  take  into  account  the 
needs  of  teaching  hospitals  and  hospitals  receiving  additional  payments 
under  subparagraphs  (F)  and  (G)  of  section  1886(d)(5).  The  adjustment  for 
teaching  status  or  disproportionate  share  shall  not  be  less  than  zero. 

“(c)  Amount  of  Reduction. — The  amount  of  payment  otherwise  made  under  this 
part  for  a  physician’s  service  that  is  subject  to  a  reduction  under  subsection  (a)  dur¬ 
ing  a  year  shall  be  reduced  15  percent,  in  the  case  of  a  service  furnished  by  a  mem¬ 
ber  of  the  medical  staff  of  the  hospital  for  which  the  Secretary  determines  under 
subsection  (a)(1)  that  the  hospital  medical  staffs  projected  relative  value  per  admis¬ 
sion  exceeds  the  allowable  average  per  admission  relative  value. 

“(d)  Reconciliation  of  Reductions  Based  on  Hospital-Specific  Relative 
Value  Per  Admission  With  Actual  Relative  Values. — 

“(1)  Determination  of  actual  average  per  admission  relative  value.— 
Not  later  than  October  1  of  each  year  (beginning  with  1999),  the  Secretary  shall 
determine  the  actual  average  per  admission  relative  value  (as  determined  pur¬ 
suant  to  section  1848(c)(2))  for  the  physicians’  services  furnished  by  members 
of  a  hospital’s  medical  staff  to  inpatients  of  the  hospital  during  the  previous 
year,  on  the  basis  of  claims  for  payment  for  such  services  that  are  submitted 
to  the  Secretary  not  later  than  90  days  after  the  last  day  of  such  previous  year. 
The  actual  average  per  admission  shall  be  adjusted  by  the  appropriate  case-mix, 
disproportionate  share  factor,  and  teaching  factor  for  the  hospital  medical  staff 
(as  determined  by  the  Secretary  under  subsection  (b)(2)(C)).  Notwithstanding 
any  other  provision  of  this  title,  no  payment  may  be  made  under  this  part  for 
any  physician’s  service  furnished  by  a  member  of  a  hospital’s  medical  staff  to 
an  inpatient  of  the  hospital  during  a  year  unless  the  hospital  submits  a  claim 
to  the  Secretary  for  payment  for  such  service  not  later  than  90  days  after  the 


last  day  of  the  year. 

“(2)  Reconciliation  with  reductions  taken.— In  the  case  of  a  hospital  lor 
which  the  payment  amounts  for  physicians’  services  furnished  by  members  of 
the  hospital’s  medical  staff  to  inpatients  of  the  hospital  were  reduced  under  this 

section  for  a  year —  .  .  ,  ,  „ 

“(A)  if  the  actual  average  per  admission  relative  value  for  such  hospital  s 
medical  staff  during  the  year  (as  determined  by  the  Secretary  under  para¬ 
graph  (1))  did  not  exceed  the  allowable  average  per  admission  relative  value 
applicable  to  the  hospital’s  medical  staff  under  subsection  (b)(1)  for  the 
year  the  Secretary  shall  reimburse  the  fiduciary  agent  for  the  medical  staff 
by  the  amount  by  which  payments  for  such  services  were  reduced  for  the 
year  under  subsection  (c),  including  interest  at  an  appropriate  rate  deter- 

mined  by  the  Secretary;  ,  ,  .,  „ 

“(B)  if  the  actual  average  per  admission  relative  value  lor  such  hospitals 
medical  staff  during  the  year  is  less  than  15  percentage  points  above  the 
allowable  average  per  admission  relative  value  applicable  to  the  hospital  s 
medical  staff  under  subsection  (b)(1)  for  the  year,  the  Secretary  shall  reim: 
burse  the  fiduciary  agent  for  the  medical  staff,  as  a  percent  of  the  total  al¬ 
lowed  charges  for  physicians’  services  performed  in  such  hospital  (pnor  to 
the  withhold),  the  difference  between  15  percentage  points  and  the  actual 
number  of  percentage  points  that  the  staff  exceeds  the  limit  allowable  aver¬ 
age  per  admission  relative  value,  including  interest  at  an  appropriate  rate 
determined  by  the  Secretary;  and 

“(C)  if  the  actual  average  per  admission  relative  value  for  such  hospital  s 
medical  staff  during  the  year  exceeded  the  allowable  average  per  admission 
relative  value  applicable  to  the  hospital’s  medical  staff  by  15  percentage 
points  or  more,  none  of  the  withhold  is  paid  to  the  fiduciary  agent  for  the 

medical  staff.  _  ,  ,.  ,  ,. 

“(3)  Medical  executive  committee  of  a  hospital. — Each  medical  executive 
committee  of  a  hospital  whose  medical  staff  is  projected  to  exceed  the  allowable 
relative  value  per  admission  for  a  year,  shall  have  one  year  from  the  date  of 
notification  that  such  medical  staff  is  projected  to  exceed  the  allowable  relative 
value  per  admission  to  designate  a  fiduciary  agent  for  the  medical  staff  to  re¬ 
ceive  and  disburse  any  appropriate  withhold  amount  made  by  the  carrier. 

“(4)  Alternative  reimbursement  to  members  of  staff.  At  the  request  of 
a  fiduciary  agent  for  the  medical  staff,  if  the  fiduciary  agent  for  the  mechcal 
staff  is  owed  the  reimbursement  described  in  paragraph  (2)(B)  for  excess  reduc¬ 
tions  in  payments  during  a  year,  the  Secretary  shall  make  such  reimbursement 
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to  the  members  of  the  hospital’s  medical  staff,  on  a  pro-rata  basis  according  to 
the  proportion  of  physicians’  services  furnished  to  inpatients  of  the  hospital  dur¬ 
ing  the  year  that  were  furnished  by  each  member  of  the  medical  staff. 

“(e)  Definitions. — In  this  section,  the  following  definitions  apply: 

“(1)  Medical  staff. — An  individual  furnishing  a  physician’s  service  is  consid¬ 
ered  to  be  on  the  medical  staff  of  a  hospital — 

“(A)  if  (in  accordance  with  requirements  for  hospitals  established  by  the 
Joint  Commission  on  Accreditation  of  Health  Organizations) — 

“(i)  the  individual  is  subject  to  bylaws,  rules,  and  regulations  estab¬ 
lished  by  the  hospital  to  provide  a  framework  for  the  self-governance 
of  medical  staff  activities; 

“(ii)  subject  to  such  bylaws,  rules,  and  regulations,  the  individual  has 
clinical  privileges  granted  by  the  hospital’s  governing  body;  and 
“(iii)  under  such  clinical  privileges,  the  individual  may  provide  physi¬ 
cians’  services  independently  within  the  scope  of  the  individual’s  clini¬ 
cal  privileges,  or 

“(B)  if  such  physician  provides  at  least  one  service  to  a  medicare  bene¬ 
ficiary  in  such  hospital. 

“(2)  Rural  area;  urban  area. — The  terms  ‘rural  area’  and  ‘urban  area’  have 
the  meaning  given  such  terms  under  section  1886(d)(2)(D). 

“(3)  Teaching  hospital. — The  term  ‘teaching  hospital’  means  a  hospital 
which  has  a  teaching  program  approved  as  specified  in  section  1861(b)(6).”. 

(2)  Conforming  amendments.— (A)  Section  1833(aXl)(N)  (42  U.S.C. 
13951(a)(lXN))  is  amended  by  inserting  “(subject  to  reduction  under  section 
1849)”  after  “1848(aXD” 

(B)  Section  1848(aXlXB)  (42  U.S.C.  1395 w— 4(a)(1)(B))  is  amended  by  striking 
“this  subsection,”  and  inserting  “this  subsection  and  section  1849,”. 

(b)  Requiring  Physicians  to  Identify  Hospital  at  Which  Service  Fur¬ 
nished.— Section  1848(g)(4XAXi)  (42  U.S.C.  1395w-4(g)(4)(A)(i))  is  amended  by 
striking  “beneficiary,”  and  inserting  “beneficiary  (and,  in  the  case  of  a  service  fur¬ 
nished  to  an  inpatient  of  a  hospital,  report  the  hospital  identification  number  on 
such  claim  form),”. 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall  apply  to  serv¬ 
ices  furnished  on  or  after  January  1,  1998. 

SEC.  8305.  MEDICARE  SECONDARY  PAYER 

(a)  Extension  of  Data  Match.— 

(1)  Section  1862(bX5)(C)  (42  U.S.C.  1395y(b)(5XC))  is  amended  by  striking 
clause  (iii). 

(2)  Section  6103(1X12)  of  the  Internal  Revenue  Code  of  1986  is  amended  by 
striking  subparagraph  (F). 

(b)  Repeal  of  Sunset  on  Application  to  Disabled  Employees  of  Employers 

with  More  than  100  Employees.— Section  1862(b)(l)(B)(iii)  (42  U.S.C. 

1395y(b)(l)(B)(iii))  is  amended — 

(1)  in  the  heading,  by  striking  “Sunset”  and  inserting  “Effective  date”;  and 

(2)  by  striking  “,  and  before  October  1,  1998”. 

(c)  Provisions  Relating  to  End  Stage  Renal  Disease  Beneficiaries  — 

(1)  Extension  of  period.— Section  1862(b)(1)(C)  (42  U.S.C.  1395y(b)(l)(C))  is 
amended  in  the  second  sentence  by  striking  “and  on  or  before  October  1,  1998,”. 

(2)  Clarification  of  secondary  payer  for  beneficiaries  covered  under 
group  HEALTH  PLANS— Effective  as  if  included  in  the  enactment  of  OBRA- 
1993,  section  1862(bXl)(C)(i)  (42  U.S.C.  1395y(b)(l)(C)(i))  is  amended— 

(A)  by  inserting  “(or  a  member  of  the  individual’s  family)  who  is  covered 
under  the  plan  by  virtue  of  the  individual’s  current  employment  status  with 
an  employer”  after  “an  individual”;  and 

(B)  by  inserting  “solely”  after  “this  title”. 

(d)  Penalty  for  Late  Payment.— Section  1862(b)(2)(B)(i)  (42  USC 

1395y(b)(2)(BXi))  is  amended  by  adding  at  the  end  tfie  following:  “If  a  primary  plan 
fails  to  make  such  reimbursement  during  the  60-day  period  that  begins  on  the  date 
such  notice  or  other  information  is  received,  the  amount  required  to  be  reimbursed 
shall  be  increased  by  1  percent  for  each  month  occurring  after  the  expiration  of  such 
period  and  prior  to  the  month  in  which  the  primary  plans  makes  the  reimburse¬ 
ment.  . 

SEC.  8306.  mrosmoN  OF  20  percent  coinsurance  on  home  health  services  under 

(-fiuPA?Ti  ' Section  1813(a)  (42  U.S.C.  1395e(a))  is  amended  by  adding  at  the 

end  the  following  new  paragraph: 
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“(5)  The  amount  payable  for  a  home  health  service  furnished  to  an  individual 
under  this  part  shall  be  reduced  by  a  copayment  amount  equal  to  20  percent  of  the 
average  of  all  the  per  visit  costs  for  such  service  furnished  under  this  title  deter¬ 
mined  under  section  1861(v)(l)(L)  (as  determined  by  the  Secretary  on  a  prospective 
basis  for  services  furnished  during  a  calendar  year).”. 

(b)  Part  B. — Section  1833(a)(2)  (42  U.S.C.  13951(a)(2)),  as  amended  by  section 
2106(c)(1),  is  amended — 

(1)  in  subparagraph  (A),  by  striking  “to  home  health  services,”  and  by  striking 
the  comma  after  “opinion)”; 

(2)  in  subparagraph  (E),  by  striking  “and”  at  the  end; 

(3)  in  subparagraph  (F),  by  striking  the  semicolon  at  the  end  and  inserting 
“;  and”;  and 

(4)  by  adding  at  the  end  the  following  new  subparagraph: 

“(G)  with  respect  to  any  home  health  service — 

“(i)  the  lesser  of — 

“(I)  the  reasonable  cost  of  such  service,  as  determined  under  sec¬ 
tion  186  l(v),  or 

“(II)  the  customary  charges  with  respect  to  such  service, 
less  the  amount  a  provider  may  charge  as  described  in  clause  (ii)  of  sec¬ 
tion  1866(a)(2)(A),  or 

“(ii)  if  such  service  is  furnished  by  a  public  provider  of  services,  or 
by  another  provider  which  demonstrates  to  the  satisfaction  of  the  Sec¬ 
retary  that  a  significant  portion  of  its  patients  are  low-income  (and  re¬ 
quests  that  payment  be  made  under  this  clause),  free  of  charge  or  at 
nominal  charges  to  the  public,  the  amount  determined  in  accordance 
with  section  1814(bX2), 

less  a  copayment  amount  equal  to  20  percent  of  the  average  of  all  per  visit 
costs  for  such  service  furnished  under  this  title  determined  under  section 
1861(vXlXL)  (as  determined  by  the  Secretary  on  a  prospective  basis  for 
services  furnished  during  a  calendar  year);”. 

(c)  Provider  Charges. — Section  1866(aX2)(AXi)  (42  U.S.C.  1395cc(aX2)(AXi))  is 

amended —  . 

(1)  by  striking  “deduction  or  coinsurance”  and  inserting  deduction,  coinsur¬ 
ance,  or  copayment”;  and 

(2)  by  striking  “or  (a)(4)”  and  inserting  “(aX4),  or  (a)(5)”. 

(d)  Effective  Date. — The  amendments  made  by  this  section  shall  apply  to  serv¬ 
ices  furnished  on  or  after  January  1,  1998. 

SEC.  8307.  HOME  HEALTH  COST  LIMITS. 

(a)  Reduction  in  Update  to  Routine  Cost  Limits. — Section  1861(vXlXL)(i)  (42 
U.S.C.  1395x(v)( lXLXi))  is  amended— 

(1)  in  subclause  (II),  by  striking  “or”  at  the  end; 

(2)  in  subclause  (III),  by  striking  “112  percent,”  and  inserting  and  before  July 
1,  1996,  112  percent,  or”;  and 

(3)  by  inserting  after  subclause  (III)  the  following  new  subclause: 

“(IV)  July  1,  1996,  100  percent  (adjusted  by  such  amount  as  the  Secretary  de¬ 
termines  to  be  necessary  to  preserve  the  savings  resulting  from  the  enactment 
of  section  13564(a)(1)  of  the  Omnibus  Budget  Reconciliation  Act  of  1993),  . 

(b)  Effective  Date. — The  amendments  made  by  subsection  (a)  shall  apply  to  cost 
reporting  periods  beginning  on  or  after  July  1,  1996. 

Subtitle  E — Minor  and  Technical  Medicare 

Amendments 


PART  1— PROVISIONS  RELATING  TO  PART  A 


SEC. 


8401.  PROVISIONS  RELATING  TO  ADJUSTMENTS  TO  STANDARDIZED  AMOUNTS  FOR 
WAGES  AND  WAGE-RELATED  COSTS. 

(a)  Use  of  Occupational  Mix  in  Guidelines  for  Determination  of  Area 

^AG  (i)  In  general. — Section  1886(d)(10)(D)(i)(I)  (42  U.S.C. 

1395ww(d)(10)(D)(i)(I))  is  amended  by  inserting  “(to  the  extent  the  Secretary  de¬ 
termines  appropriate)”  after  “taking  into  account  .  ,  „  .  ,  f 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1)  shall  take  ei- 
fect  as  if  included  in  the  enactment  of  OBRA-1989. 
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(b)  Conforming  Amendments  Relating  to  Geographic  Area  Used  to  Deter¬ 
mine  Wage  Index  Applicable  to  Hospital.— <1)  Section  1886(dX8)(C)  (42  U.S.C. 
1395ww(d)(8XC)),  as  amended  by  section  13501(b)(1)  of  OBRA-1993,  is  amended — 

(A)  in  clause  (iv),  by  striking  “paragraph  (1)”  and  inserting  “paragraph  (10)”; 
and 

(B)  by  adding  at  the  end  the  following  new  clause: 

“(v)  This  subparagraph  shall  apply  with  respect  to  discharges  occurring  in  a  fiscal 
year  only  if  the  Secretary  uses  a  method  for  making  adjustments  to  the  DRG  pro¬ 
spective  payment  rate  for  area  differences  in  hospital  wage  levels  under  paragraph 
(3)(E)  for  the  fiscal  year  that  is  based  on  the  use  of  Metropolitan  Statistical  Area 
classifications  ” 

(2)  Section  1886(d)(10)  (42  U.S.C.  1395ww(d)(  10))  is  amended — 

(A)  in  subparagraph  (C)(i)(II),  by  striking  “the  area  wage  index  applicable” 
and  inserting  “the  factor  used  to  adjust  the  DRG  prospective  payment  rate  for 
area  differences  in  hospital  wage  levels  that  applies”;  and 

(B)  in  subparagraph  (D) — 

(i)  by  redesignating  clause  (ii)  as  clause  (iii),  and 

(ii)  by  inserting  after  clause  (i)  the  following  new  clause: 

“(ii)  Notwithstanding  clause  (i),  if  the  Secretary  uses  a  method  for  making  adjust¬ 
ments  to  the  DRG  prospective  payment  rate  for  area  differences  in  hospital  wage 
levels  under  paragraph  (3)(E)  that  is  not  based  on  the  use  of  Metropolitan  Statis¬ 
tical  Area  classifications,  the  Secretary  may  revise  the  guidelines  published  under 
clause  (i)  to  the  extent  such  guidelines  are  used  to  determine  the  appropriateness 
of  the  geographic  area  in  which  the  hospital  is  determined  to  be  located  for  purposes 
of  making  such  adjustments.”. 

(c)  Adjustment  of  Labor  and  Non-Labor  Portions  of  Standardized 
Amounts.— Section  1886(d)(3)(A)(iii)  (42  U.S.C.  1395ww(d)(3)(AXiii))  is  amended  by 
adding  at  the  end  the  following:  “For  discharges  occurring  on  or  after  October  1, 
1994,  the  Secretary  shall  adjust  the  ratio  of  the  labor  portion  to  non-labor  portion 
of  each  average  standardized  amount  to  equal  such  ratio  for  the  national  average 
of  all  standardized  amounts.”. 


SEC.  8402.  PROVISIONS  RELATING  TO  RURAL  HEALTH  TRANSITION  GRANT  PROGRAM. 

(a)  Eligibility  of  Rural  Primary  Care  Hospitals  for  Grants. — 

(1)  In  general. — Section  4005(e)(2)  of  OB RA— 1987  is  amended  in  the  matter 
preceding  subparagraph  (A)  by  inserting  “any  rural  primary  care  hospital  des¬ 
ignated  by  the  Secretary  under  section  1820(iX2)  of  the  Social  Security  Act  or” 
after  “means”. 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1)  shall  apply  to 
grants  made  on  or  after  October  1,  1993. 

(b)  Extension  of  Authorization  of  Appropriations. — Section  4005(e)(9)  of 
OBRA-1987  is  amended — 

(1)  by  striking  “1989  and”  and  inserting  “1989,”;  and 

(2)  by  striking  “1992”  and  inserting  “1992  and  $30,000,000  for  each  of  fiscal 
years  1993  through  1997”. 

(c)  Frequency  of  Required  Reports.— Section  4008(e)(8XB)  of  OBRA-1987  is 
amended  by  striking  “every  6  months”  and  inserting  “every  12  months”. 

(d)  Use  of  Grants  for  Telecommunications  Projects. — 

(1)  In  general.  Section  4005(e)(7)  of  OBRA-1987  is  amended  by  adding  at 
the  end  the  following  new  subparagraph: 

“(E)  A  hospital  may  use  a  grant  received  under  this  subsection  to  participate 
in  a  project  established  by  the  Secretary  to  establish  telecommunications  link¬ 
ages  between  the  hospital  and  other  medical  facilities  in  order  to  permit  the 
hospital  to  use  the  medical  expertise  or  equipment  of  the  other  facility  through 
telecommunications  techniques.  In  awarding  grants  to  hospitals  for  this  pur- 
pose,  the  Secretary  shall  take  into  account  tne  need  to  demonstrate  alternative 
telecommunications  techniques  for  rural  hospitals,  including  interactive  video 
telecommunications,  static  video  imaging  transmitted  through  the  telephone 
system,  and  facsimile  reproductions  transmitted  through  the  telephone  sys- 

(2)  Set-aside  of  AUTHORiZATiON.-^Section  4005(e)(9)  of  OBRA-1987  is 
amended  by  adding  at  the  end  the  following:  “Of  the  amounts  authorized  to  be 
appropriated  during  each  of  the  fiscal  years  1996  and  1997,  $2,000  000  shall  be 
available  solely  for  projects  described  in  paragraph  (7XE).”. 


SEC.  8403.  PSYCHOLOGY  SERVICES  IN  HOSPITALS. 

•  ^lon  J 1861(e)(4)  (42  U.S.C.  1395x(e)(4))  is  amended  by  striking  “physician  ”  and 
inserting  physician,  except  that  a  patient  receiving  qualified  psychologist  services 
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(as  defined  in  subsection  (ii))  may  be  under  the  care  of  a  clinical  psychologist  with 
respect  to  such  services  to  the  extent  permitted  under  State  law;”. 

SEC.  8404.  SKILLED  NURSING  FACILITIES. 

(a)  Construction  of  Wage  Index. — Not  later  than  1  year  after  the  date  of  the 
enactment  of  this  Act,  the  Secretary  of  Health  and  Human  Services  shall  begin  to 
collect  data  on  employee  compensation  and  paid  hours  of  employment  in  skilled 
nursing  facilities  for  the  purpose  of  constructing  a  skilled  nursing  facility  wage 
index  adjustment  to  the  routine  service  cost  limits  required  under  section  1888(a)(4) 
of  the  Social  Security  Act. 

(b)  Clarification  of  Repeal  of  Utilization  Review  Requirements. — 

(1)  In  general.— (A)  Section  1814(a)(5)  (42  U.S.C.  1395f(a)(5))  is  amended— 

(i)  by  striking  “and  with  respect”  and  all  that  follows  through  “regula¬ 
tions”; 

(ii)  by  striking  “or  skilled  nursing  facility,  as  the  case  may  be”;  and 

(iii)  by  striking  “or  facility”. 

(B)  Section  1866(d)  (42  U.S.C.  1395cc(d))  is  amended — 

(i)  by  striking  “or  skilled  nursing  facility”; 

(ii)  by  striking  “or  facility”  each  place  it  appears; 

(iii)  by  striking  “or  for  post-hospital”  and  all  that  follows  through  “the 
case  may  be”;  and 

(iv)  by  striking  “,  or  (in  the  case  of’  and  all  that  follows  through  “transfer 
agreement,”. 

(2)  Effective  date. — The  amendments  made  by  paragraph  (1)  shall  take  ef¬ 
fect  as  if  included  in  the  enactment  of  OBRA-1987. 

(c)  Reimbursement  for  Atypical  Services. — Section  1888(c)  (42  U.S.C. 
1395yy(c))  is  amended — 

(1)  by  striking  “(c)”  and  inserting  “(cXl)”;  and 

(2)  by  adding  at  the  end  the  following  new  paragraph: 

“(2)  The  Secretary  shall  establish  an  expedited  review  process  under  which  the 
Secretary  shall  respond  to  the  request  of  a  skilled  nursing  facility  received  on  or 
after  October  1,  1994,  for  an  adjustment  under  this  subsection  based  on  the  furnish¬ 
ing  of  atypical  services  by  the  facility  during  any  cost  reporting  period  (including 
the  furnishing  of  atypical  services  based  on  the  facility’s  case  mix)  not  later  than 
30  days  after  receiving  the  facility’s  request.  If  the  Secretary  approves  a  facility’s 
request  under  the  process,  the  Secretary  shall  adjust  the  amount  of  the  payments 
made  under  this  title  (on  a  timely  basis)  with  respect  to  routine  service  costs  of  ex¬ 
tended  care  services  furnished  by  the  facility  for  each  cost  reporting  period  for  which 
the  facility  demonstrates  that  it  furnishes  (or  will  furnish)  such  atypical  services.”. 

(d)  Payment  for  Services  of  Independent  Laboratories  Furnished  to  Resi¬ 
dents. — 

(1)  Inclusion  as  routine  service  costs  of  extended  care  services. — Sec¬ 
tion  1861(h)(6)  (42  U.S.C.  1395x(h)(6))  is  amended  by  inserting  “or  an  independ¬ 
ent  clinical  laboratory”  after  “by  a  hospital”. 

(2)  Requiring  facilities  to  furnish  laboratory  services. — Section 
1819(b)(4)(A)  (42  U.S.C.  1395i-3(bX4XA))  is  amended — 

(A)  by  striking  “and”  at  the  end  of  clause  (vi); 

(B)  by  striking  the  period  at  the  end  of  clause  (vii)  and  inserting  “;  and”; 
and 

(C)  by  inserting  after  clause  (vii)  the  following  new  clause: 

“(viii)  clinical  laboratory  services  necessary  to  meet  the  needs  of  each 
resident.”. 

(e)  Conforming  Amendments  to  Nursing  Home  Reform.— 

(1)  Suspension  of  decertification  of  nurses  aide  training  and  com¬ 
petency  evaluation  programs  based  on  extended  surveys.— 

(A)  In  general. — Section  18 19(f)(2)(B)(iii)(I)(b)  (42  U.S.C.  1395i- 
3(f)(2)(B)(iii)(I)(b))  is  amended  by  striking  the  semicolon  and  inserting  the 
following:  “,  unless  the  survey  shows  that  the  facility  is  in  compliance  with 
the  requirements  of  subsections  (b),  (c),  and  (d)  of  this  section;”. 

(B)  Effective  date. — The  amendment  made  by  subparagraph  (A)  shall 
take  effect  as  if  included  in  the  enactment  of  OBRA-1990. 

(2)  Requirements  for  consultants  conducting  reviews  on  use  of 

DRUGS.—  .  „  ,  . 

(A)  In  general. — Section  1819(c)(1)(D)  (42  U.S.C.  1395i-3(c)(l)(D))  is 
amended  by  adding  at  the  end  the  following  sentence:  “In  determining 
whether  such  a  consultant  is  qualified  to  conduct  reviews  under  the  preced¬ 
ing  sentence,  the  Secretary  shall  take  into  account  the  needs  of  nursing  fa- 
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cilities  under  this  title  to  have  access  to  the  services  of  such  a  consultant 
on  a  timely  basis.”. 

(B)  Effective  date. — The  amendment  made  by  subparagraph  (A)  shall 
take  effect  as  if  included  in  the  enactment  of  OBRA-1987. 

(3)  Increase  in  minimum  amount  required  for  separate  deposit  of  per¬ 
sonal  FUNDS. — 

(A)  In  general.— Section  1819(c)(6XB)(i)  (42  U.S.C.  1395i-3(c)(6)(B)(i))  is 
amended  by  striking  “$50”  and  inserting  “$100”. 

(B)  Effective  date. — The  amendment  made  by  subparagraph  (A)  shall 
take  effect  January  1,  1995. 

(4)  Due  process  protections  for  nurse  aides. — 

(A)  Prohibiting  state  from  including  undocumented  allegations  in 
nurses  AIDE  REGISTRY. — Section  1819(e)(2)(B)  (42  U.S.C.  1395i-3(eX2)(B)) 
is  amended  by  striking  the  period  at  the  end  of  the  first  sentence  and  in¬ 
serting  the  following:  but  shall  not  include  any  allegations  of  resident 
abuse  or  neglect  or  misappropriation  of  resident  property  that  are  not  spe¬ 
cifically  documented  by  the  State  under  such  subsection.”. 

(B)  Due  process  requirements  for  rebutting  allegations. — Section 
1819(g)(1)(C)  (42  U.S.C.  1395i-3(g)(l)(C))  is  amended  by  striking  the  second 
sentence  and  inserting  the  following:  “The  State  shall,  after  providing  the 
individual  involved  with  a  written  notice  of  the  allegations  (including  a 
statement  of  the  availability  of  a  hearing  for  the  individual  to  rebut  the  al¬ 
legations)  and  the  opportunity  for  a  hearing  on  the  record,  make  a  written 
finding  as  to  the  accuracy  of  the  allegations.”. 

(C)  Effective  date. — The  amendments  made  by  this  paragraph  shall 
take  effect  January  1,  1995. 

(f)  Corrections  Relating  to  Section  4008. — 

(1)  Section  1819(b)(5)(D)  (42  U.S.C.  1395i-3(b)(5)(D)),  as  amended  by  section 
4008(h)(1)(D)  of  OBRA-1990,  is  amended  by  striking  the  comma  before  “or  a 
new  competency  evaluation  program.”. 

(2)  Section  1819(b)(5)(G)  (42  U.S.C.  1395i-3(b)(5)(G))  is  amended  by  striking 
“or  licensed  or  certified  social  worker”  and  inserting  “licensed  or  certified  social 
worker,  registered  respiratory  therapist,  or  certified  respiratory  therapy  techni¬ 
cian”. 

(3)  Section  1819(f)(2XB)(i)  (42  U.S.C.  1395i-3(f)(2)(B)(i))  is  amended  by  strik¬ 
ing  “facilities,”  and  inserting  “facilities  (subject  to  clause  (iii)),”. 

(4)  Section  1819(f)(2)(B)(iii)(I)(c)  (42  U.S.C.  1395i-3(f)(2)(B)(iii)(I)(c))  is  amend¬ 
ed  by  striking  “clauses”  each  place  it  appears  and  inserting  “clause”. 

(5)  Section  1819(g)(5)(B)  (42  U.S.C.  1395i-3(g)(5)(B))  is  amended  by  striking 
“paragraphs”  and  inserting  “paragraph”. 

(6)  Section  4008(h)(l)(F)(ii)  of  OBRA-1990  is  amended — 

(A)  by  striking  “The  amendments”  and  inserting  “(I)  The  amendments”; 

(B)  by  striking  “nursing  facility”  each  place  it  appears  and  inserting 
“skilled  nursing  facility”; 

(C)  by  redesignating  subclauses  (I)  through  (V)  as  items  (aa)  through  (ee); 
and 


(D)  by  adding  at  the  end  the  following  new  subclause: 

“(II)  Notwithstanding  subclause  (I)  and  subject  to  section 
1819(D(2)(B)(iii)(I)  of  the  Social  Security  Act  (as  amended  by  clause  (i)), 
a  State  may  approve  a  training  and  competency  evaluation  program  or 
a  competency  evaluation  program  offered  by  or  in  a  skilled  nursing  fa¬ 
cility  described  in  subclause  (I)  if,  during  the  previous  2  years,  item 
(aa),  (bb),  (cc),  (dd),  or  (ee)  of  subclause  (I)  did  not  apply  to  the  facil¬ 
ity.”. 

(7)  Effective  date. — The  amendments  made  by  this  subsection  shall  take  ef¬ 
fect  as  if  included  in  the  enactment  of  OBRA-1990. 


SEC.  8405.  NOTIFICATION  OF  AVAILABILITY  OF  HOSPIClf  BENEFIT. 

(a)  In  General.— Section  1861(ee)(2)(D)  (42  U.S.C.  1395x(ee)(2)(D))  is  amended  by 
inserting  “,  including  hospice  services,”  after  “post-hospital  services”. 

(b)  Effective  Date.— The  amendment  made  by  subsection  (a)  shall  apply  to  serv¬ 
ices  furnished  on  or  after  the  first  day  of  the  first  month  beginning  more  than  one 
year  after  the  date  of  the  enactment  of  this  Act. 


SEC.  8406.  CLARIFYING  EXPERTISE  OF  INDIVIDUALS  TO  SERVE  ON  THE  PROSPECTIVE  PAY¬ 
MENT  ASSESSMENT  COMMISSION. 

Section  1886(e)(6)(B)  (42  U.S.C.  1395ww(e)(6)(B))  is  amended  by  striking  “hospital 
reimbursement,  hospital  financial  management”  and  inserting  “health  facility  man- 
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agement,  reimbursement  of  health  facilities  or  other  providers  of  services  which  re¬ 
flect  the  scope  of  the  Commission’s  responsibilities”. 

SEC.  8407.  AUTHORITY  FOR  BUDGET  NEUTRAL  ADJUSTMENTS  FOR  CHANGES  IN  PAYMENT 
AMOUNTS  FOR  TRANSFER  CASES. 

Section  1886(d)(5)(I)  (42  U.S.C.  1395ww(d)(5))  is  amended — 

(1)  by  inserting  “(i)”  after  “(I)”;  and 

(2)  by  adding  at  the  end  the  following  new  clause: 

“(ii)  In  making  adjustments  under  clause  (i)  for  transfer  cases  (as  defined  by  the 
Secretary)  in  a  fiscal  year,  the  Secretary  may  make  adjustments  to  each  of  the  aver¬ 
age  standardized  amounts  determined  under  paragraph  (3)  to  assure  that  the  aggre¬ 
gate  payments  made  under  this  subsection  for  such  fiscal  year  are  not  greater  or 
lesser  than  those  that  would  have  otherwise  been  made  in  such  fiscal  year 


SEC.  8408.  HEMOPHILIA  PASS-THROUGH  EXTENSION. 

Effective  as  if  included  in  the  enactment  of  OBRA-1993,  section  6011(d)  of 
OBRA-1989  (as  amended  by  section  13505  of  OBRA-1993)  is  amended  by  striking 
“September  30,  1994”  and  inserting  “September  30,  1999”. 


SEC.  8409.  SUB-ACUTE  CARE  SERVICES  DEMONSTRATION  PROJECT. 


(a)  Demonstration  Project. — 

( 1)  In  general. — The  Secretary  of  Health  and  Human  Services  shall  conduct 
a  demonstration  project  during  fiscal  years  1996  and  1997  on  the  provision  of 
sub-acute  care  services  under  part  A  of  the  medicare  program  in  freestanding 
skilled  nursing  facilities  and  hospitals. 

(2)  Authorization  of  appropriations. — There  are  authorized  to  be  appro¬ 
priated  $10,000,000  for  each  of  the  fiscal  years  1996  and  1997  to  conduct  the 
demonstration  project  under  paragraph  (1). 

(b)  Report. — Not  later  than  6  months  after  the  conclusion  of  the  demonstration 
project  conducted  under  subsection  (a),  the  Secretary  shall  submit  a  report  to  Con¬ 
gress  on  the  demonstration  project,  and  shall  include  in  the  report  an  evaluation 
of  the  demonstration  project  together  with  any  recommendations  considered  appro¬ 
priate  by  the  Secretary  for  changes  to  title  XVIII  of  the  Social  Security  Act  relating 
to  the  provision  of  sub-acute  care  services  under  part  A  of  the  medicare  program. 


SEC.  8410.  PROTECTION  OF  STATE  HOSPITAL  PAYMENT  PROGRAMS. 

In  the  case  of  a  State  hospital  reimbursement  system  that  meets  the  require¬ 
ments  of  section  1814(b)(3)  of  the  Social  Security  Act  (as  of  the  date  of  the  enact¬ 
ment  of  this  section),  no  other  provision  of  law  (including  any  provision  of  title  XIX 
of  such  Act)  shall  be  construed  as  preventing  the  system  from  requiring  that  pay¬ 
ment  for  services  covered  under  the  system  be  made  in  accordance  with  the  require¬ 
ments  of  the  system. 

SEC.  8410A.  CLARIFICATION  OF  DRG  PAYMENT  WINDOW  EXPANSION;  MISCELLANEOUS  AND 
TECHNICAL  CORRECTIONS. 

(a)  Clarification  of  DRG  Payment  Window  Expansion.— The  first  sentence  of 
section  1886(a)(4)  (42  U.S.C.  1395ww(a)(4))  is  amended  by  inserting  “(or,  in  the  case 
of  a  hospital  that  is  not  a  subsection  (d)  hospital,  during  the  1  day)”  after  “3  days”. 

(b)  Technical  Correction  Relating  to  Resident  Assessment  in  Nursing 
Homes.— Section  1819(b)(3)(C)(i)(I)  (42  U.S.C.  1395i-3(b)(3)(C)(i)(I))  is  amended  by 
striking  “not  later  than”  before  “14  days”. 

(c)  Technical  Correction  Relating  to  Applicable  Adjustment  Factor  for 
Indirect  Medical  Education  Adjustment. — Section  l886(d)(5)(B)(ii)  (42  U.S.C. 
1395ww(d)(5)(B)(ii))  is  amended  by  striking  “May  1,  1986,”  and  inserting  “October 
1  1988  ” 

’(d)  Medicare-dependent,  Small  Rural  Hospitals  and  Sole  Community  Hos¬ 
pitals.— 

(1)  Medicare  dependent,  small  rural  hospitals.— 

(A)  Clarification  of  additional  payment. — Section  1886(d)(5)(G)(ii)(I) 
(42  U.S.C.  1395ww(d)(5)(GXii)(I)),  as  amended  by  section  13501(e)(1)  of 
OBRA-1993,  is  amended  by  striking  “the  first  3  12-month  cost  reporting  pe¬ 
riods  that  begin”  and  inserting  “the  36-month  period  beginning  with  the 
first  day  of  the  cost  reporting  period  that  begins”. 

(B)  Conforming  target  amounts  to  extension  of  additional  pay¬ 
ments.— Section  1886(b)(3)(D)  (42  U.S.C.  1395ww(b)(3)(D))  is  amended  in 
the  matter  preceding  clause  (i)  by  striking  “March  31,  1993”  and  inserting 
“September  30,  1994”. 

(2)  Clarification  OF  updates. — Section  1886(b)(3)(B)(iv)(II)  (42  U.S.C. 
1395ww(b)(3)(B)(iv)(II)),  as  added  by  section  13501(a)(2)  of  OBRA-1993,  is 
amended  by  striking  “(taking  into  account”  and  all  that  follows  through  1994) 
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and  inserting  “(adjusted  to  exclude  any  portion  of  a  cost  reporting  period  begin¬ 
ning  during  fiscal  year  1993  for  which  the  applicable  percentage  increase  is  de¬ 
termined  under  subparagraph  (I))”. 

(e)  Clerical  Corrections.— (1)  Section  1814(iXlXCXi)  (42  U.S.C. 

1395fliX lXCXi))  is  amended  by  striking  “1990”  and  inserting  “1990,”. 

(2)  Section  1816(fX2XAXii)  (42  U.S.C.  1396h(fX2XAXii))  is  amended  by  striking 
“such  agency”  and  inserting  “such  agency’s”. 

PART  2— PROVISIONS  RELATING  TO  PART  B  ' 
Subpart  A — Physicians’  Services 

SEC.  8411.  DEVELOPMENT  AND  IMPLEMENTATION  OF  RESOURCE-BASED  METHODOLOGY  FOR 
PRACTICE  EXPENSES. 

(a)  Development.— 

( 1)  In  GENERAL. — The  Secretary  of  Health  and  Human  Services  shall  develop 
a  methodology  for  implementing  in  1997  a  resource-based  system  for  determin¬ 
ing  practice  expense  relative  value  units  for  each  physicians’  service.  The  meth¬ 
odology  utilized  shall  recognize  the  staff,  equipment,  and  supplies  used  in  the 
provision  of  various  medical  and  surgical  services  in  various  settings. 

(2)  Report. — The  Secretary  shall  transmit  a  report  by  July  1,  1995,  on  the 
methodology  developed  under  paragraph  (1)  to  the  Committees  on  Ways  and 
Means  and  Energy  and  Commerce  of  the  House  of  Representatives  and  the 
Committee  on  Finance  of  the  Senate.  The  report  shall  include  a  presentation 
of  data  utilized  in  developing  the  methodology  and  an  explanation  of  the  meth¬ 
odology. 

(b)  Implementation. — 

(1)  In  general.— Section  1848(cX2XCXii)  (42  U.S.C.  1395w-4(c)(2)(CXii))  is 
amended — 

(A)  by  inserting  “for  the  service  for  years  before  1997”  before  “equal  to”, 

(B)  by  striking  the  period  at  the  end  of  subclause  (II)  and  inserting  a 
comma,  and 

(C)  by  adding  after  and  below  subclause  (II)  the  following: 

“and  for  years  beginning  with  1997  based  on  the  relative  practice  ex¬ 
pense  resources  involved  in  furnishing  the  service  (in  accordance  with 
the  transition  provided  in  subparagraph  (G)).”. 

(2)  Transition.— Section  1848(c)(2)  (42  U.S.C.  1395w-4(cX2))  is  amended  by 
adding  at  the  end  the  following  new  subparagraph: 

“(G)  Transition  to  resource-based  practice  expense  reiative  value 
UNITS. — With  respect  to  physicians’  services  furnished  in  years  beginning 
with  1997,  the  number  of  practice  expense  relative  value  units  applicable 
under  subparagraph  (C)(ii)  shall  be  equal  to  the  following: 

“(i)  For  services  furnished  in  1997,  the  sum  of— 

“(I)  75  percent  of  the  units  determined  under  the  methodology 
applicable  under  such  subparagraph  for  years  prior  to  1997;  and 
“(II)  25  percent  of  the  units  determined  under  the  methodology 
developed  by  the  Secretary  under  section  8411(aXl)  of  the  Health 
Security  Act. 

“(ii)  For  services  furnished  in  1998,  the  sum  of— 

“(I)  50  percent  of  the  units  determined  under  the  methodology 
applicable  under  such  subparagraph  for  years  prior  to  1997;  and 
(II)  50  percent  of  the  units  determined  under  the  methodology 
developed  by  the  Secretary  under  section  8411(aXl)  of  the  Health 
Security  Act. 

“(iii)^For  services  furnished  in  1999,  the  sum  of— 

“(I)  25  percent  of  the  units  determined  under  the  methodology 
applicable  under  such  subparagraph  for  years  prior  to  1997;  and 
“(II)  75  percent  of  the  units  determined  under  the  methodology 
developed  by  the  Secretary  under  section  8411(aXl)  of  the  Health 
Security  Act. 

“(iv)  For  services  furnished  in  years  beginning  with  2000,  100  percent 
of  the  units  determined  under  the  methodology  developed  by  the  Sec¬ 
retary  under  section  8411(aXl)  of  the  Health  Security  Act  ” 

WOmwmm  AMENDMENT.— Section  1848(c)(3XCXii)  (42  U.S.C.  1395w- 

r  ls  amende<1  by  striking  ‘The  practice”  and  inserting  “For  years  be¬ 

fore  2000,  the  practice  . 
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(4)  Application  of  CERTAIN  provisions. — In  implementing  the  amendment 
made  by  paragraph  (1)(C),  the  provisions  of  clauses  (iiXII)  and  (iii)  of  section 
1848(c)(2)(B)  of  the  Social  Security  Act  shall  apply  in  the  same  manner  as  they 
apply  to  adjustments  under  clause  (ii)(I)  of  such  section. 

SEC.  8412.  GEOGRAPHIC  COST  OF  PRACTICE  INDEX  REFINEMENTS. 

(a)  Requiring  Consultation  with  Representatives  of  Physicians  in  Review¬ 
ing  Geographic  Adjustment  Factors. — Section  1848(e)(lXC)  (42  U.S.C.  1395w- 
4(e)(1)(C))  is  amended  by  striking  “shall  review”  and  inserting  “shall,  in  consultation 
with  appropriate  representatives  of  physicians,  review”. 

(b)  Use  of  Most  Recent  Data  In  Geographic  Adjustment. — Section  1848(eXl) 
(42  U.S.C.  1395w-4(e)(l))  is  amended  by  adding  at  the  end  the  following  new  sub- 
paragraph: 

“(D)  Use  of  recent  data. — In  establishing  indices  and  index  values 
under  this  paragraph,  the  Secretary  shall  use  the  most  recent  data  avail¬ 
able  relating  to  practice  expenses,  malpractice  expenses,  and  physician 
work  effort  in  different  fee  schedule  areas.”. 

(c)  Report  on  Review  Process. — Not  later  than  1  year  after  the  date  of  the  en¬ 
actment  of  this  Act,  the  Secretary  of  Health  and  Human  Services  shall  study  and 
report  to  the  Committee  on  Finance  of  the  Senate  and  the  Committee  on  Ways  and 
Means  and  the  Committee  on  Energy  and  Commerce  of  the  House  of  Representa¬ 
tives  on — 

( 1)  the  data  necessary  to  review  and  revise  the  indices  established  under  sec¬ 
tion  1848(e)(  1)(A)  of  the  Social  Security  Act,  including — 

(A)  the  shares  allocated  to  physicians’  work  effort,  practice  expenses 
(other  than  malpractice  expenses),  and  malpractice  expenses; 

(B)  the  weights  assigned  to  the  input  components  of  such  shares;  and 

(C)  the  index  values  assigned  to  such  components; 

(2)  any  limitations  on  the  availability  of  data  necessary  to  review  and  revise 
such  indices  at  least  every  three  years; 

(3)  ways  of  addressing  such  limitations,  with  particular  attention  to  the  devel¬ 
opment  of  alternative  data  sources  for  input  components  for  which  current 
index  values  are  based  on  data  collected  less  frequently  than  every  three  years; 
and 

(4)  the  costs  of  developing  more  accurate  and  timely  data. 

SEC.  8413.  EXTRA-BILLING  LIMITS. 

(a)  Enforcement  of  Limits. — Section  1848(g)  (42  U.S.C.  1395w-4(g)),  as  amend¬ 
ed  by  section  13517(a)  of  OBRA— 1993,  is  amended — 

(1)  by  amending  paragraph  (1)  to  read  as  follows: 

“(1)  Limitation  on  actual  charges.— 

“(A)  In  GENERAL. — In  the  case  of  a  nonparticipating  physician  or 
nonparticipating  supplier  or  other  person  (as  defined  in  section  1842(i)(2)) 
who  does  not  accept  payment  on  an  assignment-related  basis  for  a  physi¬ 
cian’s  service  furnished  with  respect  to  an  individual  enrolled  under  this 
part,  the  following  rules  apply: 

“(i)  Application  of  limiting  charge. — No  person  may  bill  or  collect 
an  actual  charge  for  the  service  in  excess  of  the  limiting  charge  de¬ 
scribed  in  paragraph  (2)  for  such  service. 

“(ii)  No  LIABILITY  FOR  EXCESS  CHARGES. — No  person  is  liable  for  pay¬ 
ment  of  any  amounts  billed  for  the  service  in  excess  of  such  limiting 
charge. 

“(iii)  Correction  OF  excess  charges.— If  such  a  physician,  supplier, 
or  other  person  bills,  but  does  not  collect,  an  actual  charge  for  a  service 
in  violation  of  clause  (i),  the  physician,  supplier,  or  other  person  shall 
reduce  on  a  timely  basis  the  actual  charge  billed  for  the  service  to  an 
amount  not  to  exceed  the  limiting  charge  for  the  service. 

“(iv)  Refund  of  excess  collections. — If  such  a  physician,  supplier, 
or  other  person  collects  an  actual  charge  for  a  service  in  violation  of 
clause  (i),  the  physician,  supplier,  or  other  person  shall  provide  on  a 
timely  basis  a  refund  to  the  individual  charged  in  the  amount  by  which 
the  amount  collected  exceeded  the  limiting  charge  for  the  service.  The 
amount  of  such  a  refund  shall  be  reduced  to  the  extent  the  individual 
has  an  outstanding  balance  owed  by  the  individual  to  the  physician. 

“(B)  SANCTIONS. — If  a  physician,  supplier,  or  other  person — 

“(i)  knowingly  and  willfully  bills  or  collects  for  services  in  violation 
of  subparagraph  (A)(i)  on  a  repeated  basis,  or 
“(ii)  fails  to  comply  with  clause  (iii)  or  (iv)  of  subparagraph  (A)  on  a 
timely  basis, 


208 


the  Secretary  may  apply  sanctions  against  the  physician,  supplier,  or  other 
person  in  accordance  with  paragraph  (2)  of  section  1842(j).  In  applying  this 
subparagraph,  paragraph  (4)  of  such  section  applies  in  the  same  manner  as 
such  paragraph  applies  to  such  section  and  any  reference  in  such  section 
to  a  physician  is  deemed  also  to  include  a  reference  to  a  supplier  or  other 
person  under  this  subparagraph. 

“(C)  Timely  basis. — For  purposes  of  this  paragraph,  a  correction  of  a  bill 
for  an  excess  charge  or  refund  of  an  amount  with  respect  to  a  violation  of 
subparagraph  (A)(i)  in  the  case  of  a  service  is  considered  to  be  provided  ‘on 
a  timely  basis’,  if  the  reduction  or  refund  is  made  not  later  than  30  days 
after  the  date  the  physician,  supplier,  or  other  person  is  notified  by  the  car¬ 
rier  under  this  part  of  such  violation  and  of  the  requirements  of  subpara¬ 
graph  (A).”;  and 
(2)  in  paragraph  (3)(B) — 

(A)  by  inserting  after  the  first  sentence  the  following:  “No  person  is  liable 
for  payment  of  any  amounts  billed  for  such  a  service  in  violation  of  the  pre¬ 
vious  sentence.”,  and 

(B)  in  the  last  sentence,  by  striking  “previous  sentence”  and  inserting 
“first  sentence”. 

(b)  Clarification  of  Mandatory  Assignment  Rules  for  Certain  Practition¬ 
ers. — 

(1)  In  general. — Section  1842(b)  (42  U.S.C.  1395u(b)),  as  amended  by  section 
84 16(e),  is  amended  by  adding  at  the  end  the  following  new  paragraph: 

“(18)(A)  Payment  for  any  service  furnished  by  a  practitioner  described  in  subpara¬ 
graph  (C)  and  for  which  payment  may  be  made  under  this  part  on  a  reasonable 
charge  or  fee  schedule  basis  may  only  be  made  under  this  part  on  an  assignment- 
related  basis. 

“(B)  A  practitioner  described  in  subparagraph  (C)  or  other  person  may  not  bill  (or 
collect  any  amount  from)  the  individual  or  another  person  for  any  service  described 
in  subparagraph  (A),  except  for  deductible  and  coinsurance  amounts  applicable 
under  this  part.  No  person  is  liable  for  payment  of  any  amounts  billed  for  such  a 
service  in  violation  of  the  previous  sentence.  If  a  practitioner  or  other  person  know¬ 
ingly  and  willfully  bills  (or  collects  an  amount)  for  such  a  service  in  violation  of  such 
sentence,  the  Secretary  may  apply  sanctions  against  the  practitioner  or  other  person 
in  the  same  manner  as  the  Secretary  may  apply  sanctions  against  a  physician  in 
accordance  with  subsection  (j)(2)  in  the  same  manner  as  such  section  applies  with 
respect  to  a  physician.  Paragraph  (4)  of  subsection  (j)  shall  apply  in  this  subpara¬ 
graph  in  the  same  manner  as  such  paragraph  applies  to  such  section. 

“(C)  A  practitioner  described  in  this  subparagraph  is  any  of  the  following: 

“(i)  A  physician  assistant,  nurse  practitioner,  or  clinical  nurse  specialist  (as 
defined  in  section  1861(aa)(5)). 

“(ii)  A  certified  registered  nurse  anesthetist  (as  defined  in  section  1861(bb)(2)). 
“(iii)  A  certified  nurse-midwife  (as  defined  in  section  1861(gg)(2)). 

“(iv)  A  clinical  social  worker  (as  defined  in  section  1861(hh)(l)). 

“(v)  A  clinical  psychologist  (as  defined  by  the  Secretary  for  purposes  of  section 
186  l(ii)). 

“(D)  For  purposes  of  this  paragraph,  a  service  furnished  by  a  practitioner  de¬ 
scribed  in  subparagraph  (C)  includes  any  services  and  supplies  furnished  as  incident 
to  the  service  as  would  otherwise  be  covered  under  this  part  if  furnished  by  a  physi¬ 
cian  or  as  incident  to  a  physician’s  service.”. 

(2)  Conforming  amendments. — 

(A)  Section  1833  (42  U.S.C.  13951)  is  amended — 

(i)  in  subsection  (1)(5),  by  striking  subparagraph  (B)  and  redesignat¬ 
ing  subparagraph  (C)  as  subparagraph  (B); 

(ii)  by  striking  subsection  (p);  and 

(iii)  in  subsection  (r),  by  striking  paragraph  (3)  and  redesignating 
paragraph  (4)  as  paragraph  (3).  v 

(B)  Section  1842(b)(12)  (42  U.S.C.  1395u(b)(12))  is  amended  by  striking 
subparagraph  (C). 

(c)  Information  on  Extra-Billing  Limits. — 

(1)  Part  of  explanation  of  medicare  benefits.— Section  1842(h)(7)  (42 
U.S.C.  1395u(h)(7))  is  amended — 

(A)  by  striking  “and”  at  the  end  of  subparagraph  (B), 

(B)  in  subparagraph  (C),  by  striking  “shall  include”, 

(C)  in  subparagraph  (C),  by  striking  the  period  at  the  end  and  inserting 
“,  and”,  and 

(D)  by  adding  at  the  end  the  following  new  subparagraph: 
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“(D)  in  the  case  of  services  for  which  the  billed  amount  exceeds  the  limiting 
charge  imposed  under  section  1848(g),  information  regarding  such  applicable 
limiting  charge  (including  information  concerning  the  right  to  a  refund  under 
section  1848(g)(l)(A)(iv)).”. 

(2)  Determinations  by  carriers. — Subparagraph  (G)  of  section  1842(bX3) 
(42  U.S.C.  1395u(b)(3))  is  amended  to  read  as  follows: 

“(G)  will,  for  a  service  that  is  furnished  with  respect  to  an  individual  enrolled 
under  this  part,  that  is  not  paid  on  an  assignment-related  basis,  and  that  is 
subject  to  a  limiting  charge  under  section  1848(g) — 

“(i)  determine,  prior  to  making  payment,  whether  the  amount  billed  for 
such  service  exceeds  the  limiting  charge  applicable  under  section  1848(gX2); 

“(ii)  notify  the  physician,  supplier,  or  other  person  periodically  (but  not 
less  often  than  once  every  30  days)  of  determinations  that  amounts  billed 
exceeded  such  applicable  limiting  charges;  and 
“(iii)  provide  for  prompt  response  to  inquiries  of  physicians,  suppliers,  and 
other  persons  concerning  the  accuracy  of  such  limiting  charges  for  their 
services;”. 

(d)  Report  on  Charges  in  Excess  of  Limiting  Charge.— Section  l848(gX6XB) 
(42  U.S.C.  1395w-4(g)(6)(B))  is  amended  by  inserting  “information  on  the  extent  to 
which  actual  charges  exceed  limiting  charges,  the  number  and  types  of  sen/ices  in¬ 
volved,  and  the  average  amount  of  excess  charges  and  information”  after  “report  to 
the  Congress”. 

(e)  Miscellaneous  and  Technical  Amendments.— Section  1833(hX5XD)  (42 
U.S.C.  13951(hX5XD))  is  amended— 

(1)  by  striking  “paragraphs  (2)  and  (3)”  and  by  inserting  “paragraph  (2)”;  and 

(2)  by  adding  at  the  end  the  following:  “Paragraph  (4)  of  such  section  shall 
apply  in  this  subparagraph  in  the  same  manner  as  such  paragraph  applies  to 
such  section.”. 

(f)  Effective  Dates.— 

(1)  Enforcement;  miscellaneous  and  technical  amendments— The 
amendments  made  by  subsections  (a)  and  (e)  shall  apply  to  services  furnished 
on  or  after  the  date  of  the  enactment  of  this  Act;  except  that  the  amendments 
made  by  subsection  (a)  shall  not  apply  to  services  of  a  nonparticipating  supplier 
or  other  person  furnished  before  January  1,  1995. 

(2)  Practitioners. — The  amendments  made  by  subsection  (b)  shall  apply  to 
services  furnished  on  or  after  January  1,  1995. 

(3)  EOMBs.— The  amendments  made  by  subsection  (c)(1)  shall  apply  to  expla¬ 
nations  of  benefits  provided  on  or  after  January  1,  1995. 

(4)  Carrier  determinations. — The  amendments  made  by  subsection  (c)(2) 
shall  apply  to  contracts  as  of  January  1,  1995. 

(5)  Report. — The  amendment  made  by  subsection  (d)  shall  apply  to  reports 
for  years  beginning  with  1995. 

SEC.  8414.  RELATIVE  VALUES  FOR  PEDIATRIC  SERVICES. 

(a)  In  General. — The  Secretary  of  Health  and  Human  Services  shall  fully  de¬ 
velop,  by  not  later  than  January  1,  1995,  relative  values  for  the  full  range  of  pedi¬ 
atric  physicians’  services  which  are  consistent  with  the  relative  values  developed  for 
other  physicians’  services  under  section  1848(c)  of  the  Social  Security  Act.  In  devel¬ 
oping  such  values,  the  Secretary  shall  conduct  such  refinements  as  may  be  nec¬ 
essary  to  produce  appropriate  estimates  for  such  relative  values. 

Study _ 

( 1)  In  general  —The  Secretary  shall  conduct  a  study  of  the  relative  values 
for  pediatric  and  other  services  to  determine  whether  there  are  significant  vari¬ 
ations  in  the  resources  used  in  providing  similar  services  to  different  popu¬ 
lations.  In  conducting  such  study,  the  Secretary  shall  consult  with  appropriate 
organizations  representing  pediatricians  and  other  physicians  and  physical  and 

occupational  therapists.  ^ 

(2)  REPORT. — Not  later  than  July  1,  1995,  the  Secretary  shall  submit  to  Con¬ 
gress  a  report  on  the  study  conducted  under  paragraph  (1).  Such  report  shall 
include  any  appropriate  recommendations  regarding  needed  changes  in  coding 
or  other  payment  policies  to  ensure  that  payments  for  pediatric  services  appro¬ 
priately  reflect  the  resources  required  to  provide  these  services. 

SEC.  8415.  ADMINISTRATION  OF  CLAIMS  RELATING  TO  PHYSICIANS’  SERVICES. 

(a)  Limitation  on  Carrier  User  Fees. — Section  1842(c)  (42  U.S.C.  1395u(c))  is 

amended  by  adding  at  the  end  the  following  new  paragraph: 

“(4)  Neither  a  carrier  nor  the  Secretary  may  impose  a  fee  under  this  title 

“(A)  for  the  filing  of  claims  related  to  physicians’  services, 
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“(B)  for  an  error  in  filing  a  claim  relating  to  physicians’  services  or  for  such 
a  claim  which  is  denied, 

“(C)  for  any  appeal  under  this  title  with  respect  to  physicians’  services, 

“(D)  for  applying  for  (or  obtaining)  a  unique  identifier  under  subsection  (r), 
or 

“(E)  for  responding  to  inquiries  respecting* physicians’  services  or  for  providing 
information  with  respect  to  medical  review  of  such  services.”. 

(b)  Clarification  of  Permissible  Substitute  Billing  Arrangements. — 

(1)  In  general. — Clause  (D)  of  section  1842(b)(6)  (42  U.S.C.  1395u(b)(o))  is 
amended  to  read  as  follows:  “(D)  payment  may  be  made  to  a  physician  for  physi¬ 
cians’  services  (and  services  furnished  incident  to  such  services)  furnished  by  a 
second  physician  to  patients  of  the  first  physician  if  (i)  the  first  physician  is  un¬ 
available  to  provide  the  services;  (ii)  the  services  are  furnished  pursuant  to  an 
arrangement  between  the  two  physicians  that  (I)  is  informal  and  reciprocal,  or 
(II)  involves  per  diem  or  other  fee-for-time  compensation  for  such  services;  (iii) 
the  services  are  not  provided  by  the  second  physician  over  a  continuous  period 
of  more  than  60  days;  and  (iv)  the  claim  form  submitted  to  the  carrier  for  such 
services  includes  the  second  physician’s  unique  identifier  (provided  under  the 
system  established  under  subsection  (r))  and  indicates  that  the  claim  meets  the 
requirements  of  this  subparagraph  for  payment  to  the  first  physician”. 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1)  shall  apply  to 
services  furnished  on  or  after  the  first  day  of  the  first  month  beginning  more 
than  60  days  after  the  date  of  the  enactment  of  this  Act. 


SEC.  8416.  MISCELLANEOUS  AND  TECHNICAL  CORRECTIONS. 


(a)  Overvalued  Procedures.— (1)  Section  1842(b)(16)(B)(iii)  (42  U.S.C. 
1395u(b)(16)(B)(iii))  is  amended — 

(A)  by  striking  “,  simple  and  subcutaneous”, 

(B)  by  striking  “;  small”  and  inserting  “and  small”, 

(C)  by  striking  “treatments;”  the  first  place  it  appears  and  inserting  “and”, 

(D)  by  striking  “lobectomy;”, 

(E)  by  striking  “enterectomy;  colectomy;  cholecystectomy;”, 

(F)  by  striking  “;  transurerethral  resection”  and  inserting  “and  resection”,  and 

(G)  by  striking  “sacral  laminectomy;”. 

(2)  Section  4101(b)(2)  of  OBRA-1990  is  amended — 

(A)  in  the  matter  before  subparagraph  (A),  by  striking  “1842(b)(16)”  and  in¬ 
serting  “1842(bX16)(B)”,  and 

(B)  in  subparagraph  (B) — 

(i)  by  striking  “,  simple  and  subcutaneous”, 

(ii)  by  striking  “(HCPCS  codes  19160  and  19162)”  and  inserting  “(HCPCS 
code  19160)”,  and 

(iii)  by  striking  all  that  follows  “(HCPCS  codes  92250”  and  inserting  “and 

92260).”.  B 

(b)  Radiology  Services.— (1)  Section  1834(b)(4)  (42  U.S.C.  1395m(b)(4))  is 
amended  by  redesignating  the  subparagraphs  (E)  and  (F)  redesignated  by  section 
4102(aXl)  of  OBRA-1990  as  subparagraphs  (F)  and  (G),  respectively. 

(2)  Section  1834(b)(4)(D)  (42  U.S.C.  1395m(b)(4)(D))  is  amended — 

(A)  in  the  matter  before  clause  (i),  by  striking  “shall  be  determined  as  fol¬ 
lows:”  and  inserting  “shall,  subject  to  clause  (vii),  be  reduced  to  the  adjusted 
conversion  factor  for  the  locality  determined  as  follows:”, 

(B)  in  clause  (iv),  by  striking  “Local  adjustment.— Subject  to  clause  (vii),  the 
conversion  factor  to  be  applied  to”  and  inserting  “Adjusted  conversion  fac¬ 
tor. — The  adjusted  conversion  factor  for”, 

(C)  in  clause  (vii),  by  striking  “under  this  subparagraph”,  and 

(D)  in  clause  (vii),  by  inserting  “reduced  under  this  subparagraph  by”  after 

shall  not  be”.  -v 


(3)  Section  4102(c)(2)  of  OBRA-1990  is  amended  by  striking  “radiology  services” 
and  all  that  follows  and  inserting  “nuclear  medicine  services.”. 

(4)  Section  4102(d)  of  OBRA-1990  is  amended  by  striking  “new  paragraph”  and 
inserting  new  subparagraph”. 

(5)  Section  1834(b)(4)(E)  (42  U.S.C.  1395m(b)(4)(E))  is  amended  by  inserting 
Rule  for  certain  scanning  services.—”  after  “(E)” 

(6()  Section  1848(a)(2)(D)(iii)  (42  U.S.C.  1395w-4(aX2XDXiii))  is  amended  by  strik- 
that  are  subject  to  section  6105(b)  of  the  Omnibus  Budget  Reconciliation  Act 
of  1989  and  by  striking  provided  under  such  section”  and  inserting  “provided 
under  section  6105(b)  of  the  Omnibus  Budget  Reconciliation  Act  of  1989”. 
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(c)  Anesthesia  Services. — (1)  Section  4103(a)  of  OB RA- 1990  is  amended  by 
striking  “Reduction  in  Fee  Schedule”  and  inserting  “Reduction  in  Prevailing 
0  HARGES” 

(2)  Section  1842(q)(l)(B)  (42  U.S.C.  1395u(q)(l)(B))  is  amended— 

(A)  in  the  matter  before  clause  (i),  by  striking  “shall  be  determined  as  fol¬ 
lows:”  and  inserting  “shall,  subject  to  clause  (iv),  be  reduced  to  the  adjusted  pre¬ 
vailing  charge  conversion  factor  for  the  locality  determined  as  follows:”,  and 

(B)  in  clause  (iii),  by  striking  “Subject  to  clause  (iv),  the  prevailing  charge  con¬ 
version  factor  to  be  applied  in”  and  inserting  “The  adjusted  prevailing  charge 
conversion  factor  for”. 

(d)  Assistants  at  Surgery. — (1)  Section  4107(c)  of  OBRA-1990  is  amended  by  in¬ 
serting  “(aX  D”  after  “subsection”. 

(2)  Section  4107(a)(2)  of  OBRA-1990  is  amended  by  adding  at  the  end  the  follow¬ 
ing:  “In  applying  section  1848(g)(2)(D)  of  the  Social  Security  Act  for  services  of  an 
assistant-at-surgery  furnished  during  1991,  the  recognized  payment  amount  shall 
not  exceed  the  maximum  amount  specified  under  section  1848(i)(2)(A)  of  such  Act 
(as  applied  under  this  paragraph  in  such  year).”. 

(e)  Technical  Components  of  Diagnostic  Services. — Section  1842(b)  (42  U.S.C. 
1395u(b))  is  amended  by  redesignating  paragraph  (18),  as  added  by  section  4108(a) 
of  OBRA-1990,  as  paragraph  (17)  and,  in  such  paragraph,  by  inserting  “,  tests  spec¬ 
ified  in  paragraph  (14)(C)(i),”  after  “diagnostic  laboratory  tests”. 

(f)  Statewide  Fee  Schedules. — Section  4117  of  OBRA-1990  is  amended — 

( 1)  in  subsection  (a) — 

(A)  by  striking  “(a)  In  General.—”,  and 

(B)  by  striking  “,  if  the”  and  all  that  follows  through  “1991,”;  and 

(2)  by  striking  subsections  (b),  (c),  and  (d). 

(g)  Study  of  Aggregation  Rule  for  Claims  of  Similar  Physician  Services. — 
Section  4113  of  OBRA-1990  is  amended— 

(1)  by  inserting  “of  the  Social  Security  Act”  after  “1869(b)(2)”;  and 

(2)  by  striking  “December  31,  1992”  and  inserting  “December  31,  1993”. 

(h)  Other  Miscellaneous  and  Technical  Amendments.— (1)  The  heading  of 
section  1834(f)  (42  U.S.C.  1395m(f))  is  amended  by  striking  “FISCAL  Year”. 

(2) ( A)  Section  4105(b)  of  OBRA-1990  is  amended— 

(i)  in  paragraph  (2),  by  striking  “amendments”  and  inserting  amendment  , 

an(fi)  in  paragraph  (3),  by  striking  “amendments  made  by  paragraphs  (1)  and 
(2)”  and  inserting  “amendment  made  by  paragraph  (1)”. 

(B)  Section  1848(f)(2)(C)  (42  U.S.C.  1395w-4(f)(2)(C))  is  amended  by  inserting 
“Performance  standard  rates  of  increase  for  fiscal  year  1991. —  after  (C)  . 

(C)  Section  4105(d)  of  OBRA-1990  is  amended  by  inserting  “Publication  of  Per¬ 
formance  Standard  Rates.—”  after  “(d)”.  «  r  o  •  1  o 

(3)  Section  4106(c)  of  OBRA-1990  is  amended  by  inserting  of  the  Social  Security 

(4)  Section  4114  of  OBRA-1990  is  amended  by  striking  “patients  the  second  place 

11  (^Section  1848(eXlXC)  (42  U.S.C.  1395w^(e)(l)(C))  is  amended  by  inserting 
“date  of  the”  after  “since  the”. 

(6)  Section  4118(f)(lXD)  of  OBRA-1990  is  amended  by  striking  is  amended  . 

(7)  Section  4 1 18(f)(  l)(N)(ii)  of  OBRA-1990  is  amended  by  striking  subsection 
(D(5)(A)”  and  inserting  “subsection  (f)(5)(A))”. 

(8)  Section  1845(e)  (42  U.S.C.  1395w-l(e))  is  amended— 

(A)  by  striking  paragraph  (2);  and 

(B)  by  redesignating  paragraphs  (3),  (4),  and  (5)  as  paragraphs  (2),  (3),  and 

(9) 4Section  4118(jX2)  of  OBRA-1990  is  amended  by  striking  “In  section”  and  in- 

SG (Tox” A Sect  io n  1848(i)(3)  (42  U.S.C.  1395w-l(i)(3))  is  amended  by  striking  the 
cnace  before  the  period  at  the  end. 

P(B)  Section  1834(a)(  10)(B)  (42  U.S.C.  1395m(a)(  10XB))  is  amended- 

(i)  bv  striking  “apply  to”  and  inserting  “would  otherwise  apply  to  and 

(ii)  by  inserting  before  the  period  at  uie  end  “but  for  the  application  of  section 

(i)  OTHER  Corrections.— (1)  Effective  on  the  date  of  the  enactment  of  this  Act, 
section  6102(d)(4)  of  OBRA-1989  is  amended  by  striking  all  that  follows  the  first 

SG(2^^ Effective  for  payments  for  fiscal  years  beginning  with  fiscal  year  1994,  section 
1842(c)(1)  (42  U.S.C.  1395u(c)(l))  is  amended— 
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(A)  in  subparagraph  (A),  by  striking  “(A)  Any  contract”  and  inserting  “Any 
contract”;  and 

(B)  by  striking  subparagraph  (B). 

(j)  Effective  Date. — Except  as  provided  in  subsection  (i),  the  amendments  made 
by  this  section  and  the  provisions  of  this  section  shall  take  effect  as  if  included  in 
the  enactment  of  OBRA-1990.  * 

Subpart  B — Durable  Medical  Equipment  , 

SEC.  8421.  CERTIFICATION  OF  SUPPLIERS. 

(a)  Requirements.— 

(1)  In  general. — Section  1834  (42  U.S.C.  1395m),  as  amended  by  section 
13544(b)(1)  of  OBRA-1993,  is  amended  by  adding  at  the  end  the  following  new 
subsection: 

“(j)  Requirements  for  Suppliers  of  Medical  Equipment  and  Supplies. — 

“(1)  Issuance  and  renewal  of  supplier  number. — 

“(A)  Payment. — Except  as  provided  in  subparagraph  (C),  no  payment 
may  be  made  under  this  part  after  the  expiration  of  the  60-day  period  that 
begins  on  the  date  of  the  enactment  of  the  Health  Security  Act,  for  items 
furnished  by  a  supplier  of  medical  equipment  and  supplies  unless  such  sup¬ 
plier  obtains  (and  renews  at  such  intervals  as  the  Secretary  may  require) 
a  supplier  number. 

“(B)  Standards  for  possessing  a  supplier  number.— A  supplier  may 
not  obtain  a  supplier  number  unless — 

“(i)  for  medical  equipment  and  supplies  furnished  on  or  after  the  ex¬ 
piration  of  the  60-day  period  that  begins  on  the  date  of  the  enactment 
of  the  Health  Security  Act,  and  before  January  1,  1996,  the  supplier 
meets  standards  prescribed  by  the  Secretary  in  regulations  issued  on 
June  18,  1992;  and 

“(ii)  for  medical  equipment  and  supplies  furnished  on  or  after  Janu¬ 
ary  1,  1996,  the  supplier  meets  revised  standards  prescribed  by  the 
Secretary  (in  consultation  with  representatives  of  suppliers  of  medical 
equipment  and  supplies,  carriers,  and  consumers)  that  shall  include  re¬ 
quirements  that  the  supplier — 

“(I)  comply  with  all  applicable  State  and  Federal  licensure  and 
regulatory  requirements; 

“(II)  maintain  a  physical  facility  on  an  appropriate  site; 

“(III)  have  proof  of  appropriate  liability  insurance;  and 

“(IV)  meet  such  other  requirements  as  the  Secretary  may  specify. 
“(C)  Exception  for  items  furnished  as  incident  to  a  physician’s 
SERVICE. — Subparagraph  (A)  shall  not  apply  with  respect  to  medical  equip¬ 
ment  and  supplies  furnished  incident  to  a  physician’s  service. 

“(D)  Prohibition  against  multiple  supplier  numbers.— The  Secretary 
may  not  issue  more  than  one  supplier  number  to  any  supplier  of  medical 
equipment  and  supplies  unless  the  issuance  of  more  than  one  number  is  ap¬ 
propriate  to  identify  subsidiary  or  regional  entities  under  the  supplier’s 
ownership  or  control. 

“(E)  Prohibition  against  delegation  of  supplier  determinations.— 
The  Secretary  may  not  delegate  (other  than  by  contract  under  section  1842) 
the  responsibility  to  determine  whether  suppliers  meet  the  standards  nec¬ 
essary  to  obtain  a  supplier  number. 

“(2)  Certificates  of  medical  necessity. — 

“(A)  Limitation  on  information  provided  by  suppliers  on  certifi¬ 
cates  OF  MEDICAL  NECESSITY. — 

“(i)  In  general. — Effective  upon  the  expiration  of  the  60-day  period 
that  begins  on  the  date  of  the  enactment  of  the  Health  Security  Act, 
a  supplier  of  medical  equipment  and  supplies  may  distribute  to  physi¬ 
cians,  or  to  individuals  entitled  to  benefits  under  this  part,  a  certificate 
of  medical  necessity  for  commercial  purposes  which  contains  no  more 
than  the  following  information  completed  by  the  supplier: 

“(I)  An  identification  of  the  supplier  and  the  beneficiary  to  whom 
such  medical  equipment  and  supplies  are  furnished. 

“(II)  A  description  of  such  medical  equipment  and  supplies. 

“(Ill)  Any  product  code  identifying  such  medical  equipment  and 
supplies. 
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“(IV)  Any  other  administrative  information  (other  than  informa¬ 
tion  relating  to  the  beneficiary’s  medical  condition)  identified  by 
the  Secretary. 

“(ii)  Information  on  payment  amount  and  charges. — If  a  supplier 
distributes  a  certificate  of  medical  necessity  containing  any  of  the  infor¬ 
mation  permitted  to  be  supplied  under  clause  (i),  the  supplier  shall  also 
list  on  the  certificate  of  medical  necessity  the  fee  schedule  amount  and 
the  supplier’s  charge  for  the  medical  equipment  or  supplies  being  fur¬ 
nished  prior  to  distribution  of  such  certificate  to  the  physician. 

“(iii)  Penalty. — Any  supplier  of  medical  equipment  and  supplies  who 
knowingly  and  willfully  distributes  a  certificate  of  medical  necessity  in 
violation  of  clause  (i)  or  fails  to  provide  the  information  required  under 
clause  (ii)  is  subject  to  a  civil  money  penalty  in  an  amount  not  to  ex¬ 
ceed  $1,000  for  each  such  certificate  of  medical  necessity  so  distributed. 
The  provisions  of  section  1128A  (other  than  subsections  (a)  and  (b)) 
shall  apply  to  civil  money  penalties  under  this  subparagraph  in  the 
same  manner  as  they  apply  to  a  penalty  or  proceeding  under  section 
1128A(a).  ,  , 

“(B)  Definition. — For  purposes  of  this  paragraph,  the  term  certificate  of 
medical  necessity’  means  a  form  or  other  document  containing  information 
required  by  the  carrier  to  be  submitted  to  show  that  an  item  is  reasonable 
and  necessary  for  the  diagnosis  or  treatment  of  illness  or  injury  or  to  im¬ 
prove  the  functioning  of  a  malformed  body  member. 

“(3)  Definition. — The  term  ‘medical  equipment  and  supplies’  means — 

“(A)  durable  medical  equipment  (as  defined  in  section  1861(n)); 

“(B)  prosthetic  devices  (as  described  in  section  1861(s)(8)); 

“(C)  orthotics  and  prosthetics  (as  described  in  section  1861(s)(9)); 

“(D)  surgical  dressings  (as  described  in  section  186 l(s)(5)); 

“(E)  such  other  items  as  the  Secretary  may  determine;  and 
“(F)  for  purposes  of  paragraph  ( 1) — 

“(i)  home  dialysis  supplies  and  equipment  (as  described  in  section 

1861(sX2)(F)) 

“(ii)  immunosuppressive  drugs  (as  described  in  section  1861(s)(2)(J)), 
“(iii)  therapeutic  shoes  for  diabetics  (as  described  in  section 

1861(sX12)),  . 

“(iv)  oral  drugs  prescribed  for  use  as  an  anticancer  therapeutic  agent 

(as  described  in  section  1861(s)(2)(Q)),  and 

“(v)  self-administered  erythropoetin  (as  described  in  section 


1395m(a))  is 


1861(s)(2XP)).”.  x  TTO_ 

(2)  Conforming  amendment.— Section  1834(a)  (42  U.b.C. 
amended  by  striking  paragraph  (16). 

(b)  Use  of  Covered  Items  by  Disabled  Beneficiaries.— 

( 1)  In  general.— The  Secretary  of  Health  and  Human  Seiwices,  in  consulta¬ 
tion  with  representatives  of  suppliers  of  durable  medical  equipment  under  part 
B  of  the  medicare  program  and  individuals  entitled  to  benefits  under  such  pro¬ 
gram  on  the  basis  of  disability,  shall  conduct  a  study  of  the  effects  of  the  meth¬ 
odology  for  determining  payments  for  items  of  such  equipment  under  such  part 
on  the  ability  of  such  individuals  to  obtain  items  of  such  equipment,  including 

(2)  Report  — Not  later  than  one  year  after  the  date  of  the  enactment  of  this 
Act  the  Secretary  shall  submit  a  report  to  Congress  on  the  study  conducted 
under  paragraph  (1),  and  shall  include  in  the  report  such  recommendations  as 
the  Secretary  considers  appropriate  to  assure  that  disabled  medicare  bene¬ 
ficiaries  have  access  to  items  of  durable  medical  equipment. 

(c)  Criteria  for  Treatment  of  Items  as  Prosthetic  Devices  or  Orthotics 
and  Prosthetics. — Not  later  than  one  year  after  the  date  of  the  enactment  of  this 
Act  the  Secretary  of  Health  and  Human  Services  shall  submit  a  report  to  the  Com¬ 
mittees  on  Ways  and  Means  and  Energy  and  Commerce  of  the  House  < of  Representa¬ 
tives  and  the  Committee  on  Finance  of  the  Senate  describing  prosthetic  devices  or 
orthotics  and  prosthetics  covered  under  part  B  of  the  medicare  program  that  do  not 
require  individualized  or  custom  fitting  and  adjustment  to  be  used  by  a  patient. 
Such  report  shall  include  recommendations  for  an  appropriate  methodology  for  de¬ 
termining  the  amount  of  payment  for  such  items  under  such  program. 

SEC  8422.  RESTRICTIONS  ON  CERTAIN  MARKETING  AND  SALES  ACTIVITIES. 

(a)  Prohibiting  Unsolicited  Telephone  Contacts  From  Suppliers  of  Dura¬ 
ble  Medical  Equipment  to  Medicare  Beneficiaries. 
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(1)  In  general.— Section  1834(a)  (42  U.S.C.  1395m(a))  is  amended  by  adding 
at  the  end  the  following  new  paragraph: 

“(17)  Prohibition  against  unsolicited  telephone  contacts  by  suppli¬ 
ers— 

“(A)  In  general. — A  supplier  of  a  covered  item  under  this  subsection  may 
not  contact  an  individual  enrolled  under  this  part  by  telephone  regarding 
the  furnishing  of  a  covered  item  to  the  individual  unless  1  of  the  following 
applies: 

“(i)  The  individual  has  given  written  permission  to  the  supplier  to 
make  contact  by  telephone  regarding  the  furnishing  of  a  covered  item. 

“(ii)  The  supplier  has  furnished  a  covered  item  to  the  individual  and 
the  supplier  is  contacting  the  individual  only  regarding  the  furnishing 
of  such  covered  item. 

“(iii)  If  the  contact  is  regarding  the  furnishing  of  a  covered  item  other 
than  a  covered  item  already  furnished  to  the  individual,  the  supplier 
has  furnished  at  least  1  covered  item  to  the  individual  during  the  15- 
month  period  preceding  the  date  on  which  the  supplier  makes  such  con¬ 
tact. 

“(B)  Prohibiting  payment  for  items  furnished  subsequent  to  unso¬ 
licited  CONTACTS. — If  a  supplier  knowingly  contacts  an  individual  in  viola¬ 
tion  of  subparagraph  (A),  no  payment  may  be  made  under  this  part  for  any 
item  subsequently  furnished  to  the  individual  by  the  supplier. 

“(C)  Exclusion  from  program  for  suppliers  engaging  in  pattern  of 
UNSOLICITED  CONTACTS. — If  a  supplier  knowingly  contacts  individuals  in 
violation  of  subparagraph  (A)  to  such  an  extent  that  the  supplier’s  conduct 
establishes  a  pattern  of  contacts  in  violation  of  such  subparagraph,  the  Sec¬ 
retary  shall  exclude  the  supplier  from  participation  in  the  programs  under 
this  Act,  in  accordance  with  the  procedures  set  forth  in  subsections  (c),  (f), 
and  (g)  of  section  1128.”. 

(2)  Requiring  refund  of  amounts  collected  for  disallowed  items. — Sec¬ 
tion  1834(a)  (42  U.S.C.  1395m(a)),  as  amended  by  paragraph  (1),  is  amended  by 
adding  at  the  end  the  following  new  paragraph: 

“(18)  Refund  of  amounts  collected  for  certain  disallowed  items. — 

“(A)  In  general. — If  a  nonparticipating  supplier  furnishes  to  an  individ¬ 
ual  enrolled  under  this  part  a  covered  item  for  which  no  payment  may  be 
made  under  this  part  by  reason  of  paragraph  (17XB),  the  supplier  shall  re¬ 
fund  on  a  timely  basis  to  the  patient  (and  shall  be  liable  to  the  patient  for) 
any  amounts  collected  from  the  patient  for  the  item,  unless — 

“(i)  the  supplier  establishes  that  the  supplier  did  not  know  and  could 
not  reasonably  have  been  expected  to  know  that  payment  may  not  be 
made  for  the  item  by  reason  of  paragraph  (17XB),  or 
“(ii)  before  the  item  was  furnished,  the  patient  was  informed  that 
payment  under  this  part  may  not  be  made  for  that  item  and  the  pa¬ 
tient  has  agreed  to  pay  for  that  item. 

“(B)  Sanctions. — If  a  supplier  knowingly  and  willfully  fails  to  make  re¬ 
funds  in  violation  of  subparagraph  (A),  the  Secretary  may  apply  sanctions 
against  the  supplier  in  accordance  with  section  1842(j)(2). 

“(C)  NOTICE. — Each  carrier  with  a  contract  in  effect  under  this  part  with 
respect  to  suppliers  of  covered  items  shall  send  any  notice  of  denial  of  pay¬ 
ment  for  covered  items  by  reason  of  paragraph  (17XB)  and  for  which  pay¬ 
ment  is  not  requested  on  an  assignment-related  basis  to  the  supplier  and 
the  patient  involved. 

“(D)  Timely  basis  defined. — A  refund  under  subparagraph  (A)  is  consid¬ 
ered  to  be  on  a  timely  basis  only  if — 

“(i)  in  the  case  of  a  supplier  who  does  not  request  reconsideration  or 
seek  appeal  on  a  timely  basis,  the  refund  is  made  within  30  days  after 
the  date  the  supplier  receives  a  denial  notice  under  subparagraph  (C), 
or 

“(ii)  in  the  case  in  which  such  a  reconsideration  or  appeal  is  taken, 
the  refund  is  made  within  15  days  after  the  date  the  supplier  receives 
notice  of  an  adverse  determination  on  reconsideration  or  appeal  ”. 

(b)  Conforming  Amendment.— Section  1834(hX3)  (42  U.S.C.  1395m(h)(3))  is 
amended  by  striking  “Paragraph  (12)”  and  inserting  “Paragraphs  (12)  and  (17)”. 

(c)  Effective  Date.— The  amendments  made  by  subsections  (a)  and  (b)  shall 
apply  to  items  furnished  after  the  expiration  of  the  60-day  period  that  begins  on  the 
date  of  the  enactment  of  this  Act. 
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SEC.  8423.  BENEFICIARY  LIABILITY  FOR  NONCOVERED  SERVICES. 

(a)  Unassigned  Claims.— Section  1834(j)  (42  U.S.C.  1395m(i)),  as  added  by  sec¬ 
tion  8421(a)(1),  is  amended — 

(A)  by  redesignating  paragraph  (3)  as  paragraph  (4),  and 

(B)  by  inserting  after  paragraph  (2)  the  following  new  paragraph: 

“(3)  Limitation  on  PATIENT  liability. — If  a  supplier  of  medical  equipment 
and  supplies  (as  defined  in  paragraph  (4)) — 

“(A)  furnishes  an  item  or  service  to  a  beneficiary  for  which  no  payment 
may  be  made  by  reason  of  paragraph  (1); 

“(B)  furnishes  an  item  or  service  to  a  beneficiary  for  which  payment  is 
denied  in  advance  under  subsection  (a)(  15);  or 

“(C)  furnishes  an  item  or  service  to  a  beneficiary  for  which  payment  is 
denied  under  section  1862(aXl); 

any  expenses  incurred  for  items  and  services  furnished  to  an  individual  by  such 
a  supplier  not  on  an  assigned  basis  shall  be  the  responsibility  of  such  supplier. 
The  individual  shall  have  no  financial  responsibility  for  such  expenses  and  the 
supplier  shall  refund  on  a  timely  basis  to  the  individual  (and  shall  be  liable  to 
the  individual  for)  any  amounts  collected  from  the  individual  for  such  items  or 
services.  The  provisions  of  subsection  (aX18)  shall  apply  to  refunds  required 
under  the  previous  sentence  in  the  same  manner  as  such  provisions  apply  to 
refunds  under  such  subsection.”. 

(b)  Assigned  Claims.— Section  1879  (42  U.S.C.  1395pp)  is  amended  by  adding  at 
the  end  the  following  new  subsection: 

“(h)  If  a  supplier  of  medical  equipment  and  supplies  (as  defined  in  section 
1834(j)(4)> — 

“(1)  furnishes  an  item  or  service  to  a  beneficiary  for  which  no  payment  may 
be  made  by  reason  of  section  1834(j)(l); 

“(2)  furnishes  an  item  or  service  to  a  beneficiary  for  which  payment  is  demed 
in  advance  under  section  1834(a)(15);  or 

“(3)  furnishes  an  item  or  service  to  a  beneficiary  for  which  no  payment  may 
be  made  by  reason  of  section  1834(a)(17)(B),  ... 

any  expenses  incurred  for  items  and  services  furnished  to  an  individual  by  such  a 
supplier  on  an  assignment-related  basis  shall  be  the  responsibility  of  such  supplier. 
The  individual  shall  have  no  financial  responsibility  for  such  expenses  and  the  sup¬ 
plier  shall  refiind  on  a  timely  basis  to  the  individual  (and  shall  be  liable  to  the  indi¬ 
vidual  for)  any  amounts  collected  from  the  individual  for  such  items  or  services.  The 
provisions  of  section  1834(aX18)  shall  apply  to  refunds  required  under  the  previous 
sentence  in  the  same  manner  as  such  provisions  apply  to  refunds  under  such  sec- 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall  apply  to  items 
or  services  furnished  on  or  after  the  expiration  of  the  60-day  period  that  begins  on 
the  date  of  the  enactment  of  this  Act. 


SEC.  8424.  ADJUSTMENTS  FOR  INHERENT  REASONABLENESS. 

(a)  Adjustments  Made  to  Final  Payment  Amounts.— 

(1)  In  general. — Section  1834(a)(10)(B)  (42  U.S.C.  1395m(a)(10)(B))  is 
amended  by  adding  at  the  end  the  following:  “In  applying  such  provisions  to 
payments  for  an  item  under  this  subsection,  the  Secretary  shall  make  adjust- 
ments  to  the  payment  basis  for  the  item  described  in  paragraph  (1)(B)  if  the 
Secretary  determines  (in  accordance  with  such  provisions  and  on  the  basis  of 
prices  and  costs  applicable  at  the  time  the  item  is  furnished)  that  such  payment 

basis  is  not  inherently  reasonable.”.  f 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1)  shall  take  et- 

feet  on  the  date  of  the  enactment  of  this  Act. 

(b)  Adjustment  Required  for  Certain  Items.— 

(1)  In  general. — In  accordance  with  section  1834(aX10)(B)  of  the  Social  Secu- 
rity  Act  (as  amended  by  subsection  (a)),  the  Secretary  of  Health  and  Human 
Services  shall  determine  whether  the  payment  amounts  for  the  items  described 
in  paragraph  (2)  are  not  inherently  reasonable,  and  shall  adjust  such  amounts 
in  accordance  with  such  section  if  the  amounts  are  not  inherently  reasonable. 

(2)  ITEMS  described. — The  items  referred  to  in  paragraph  (1)  are  decubitus 
care  equipment,  transcutaneous  electrical  nerve  stimulators,  and  any  other 
items  considered  appropriate  by  the  Secretary. 


SEC.  8425.  MISCELLANEOUS  AND  TECHNICAL  CORRECTIONS. 

(a)  Updates  to  Payment  Amounts.— (1)  Subparagraph  (A)  of  section  1834(a)(14) 
(42  U.S.C.  1395m(a)(14))  is  amended  to  read  as  follows: 
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“(A)  for  1991  and  1992,  the  percentage  increase  in  the  consumer  price 
index  for  all  urban  consumers  (U.S.  city  average)  for  the  12-month  period 
ending  with  June  of  the  previous  year  reduced  by  1  percentage  point;  and”. 

(2)  The  amendment  made  by  paragraph  (1)  shall  be  effective  on  the  date  of  the 
enactment  of  this  Act. 

(b)  Advance  Determinations  of  Coverage.— (1)  Effective  on  the  expiration  of 
the  60-day  period  that  begins  on  the  date  off  the  enactment  of  this  Act,  section 
1834(a)(15)  (42  U.S.C.  1395m(a)(15))  is  amended  to  read  as  follows: 

“(15)  Advance  determinations  of  coverage  for  certain  items. — 

“(A)  Development  of  lists  of  items  by  Secretary. — The  Secretary  may 
develop  and  periodically  update  a  list  of  items  for  which  payment  may  be 
made  under  this  subsection  that  the  Secretary  determines,  on  the  basis  of 
prior  payment  experience,  are  frequently  subject  to  unnecessary  utilization 
throughout  a  carrier’s  entire  service  area  or  a  portion  of  such  area. 

“(B)  Development  of  lists  of  suppliers  by  Secretary. — The  Secretary 
may  develop  and  periodically  update  a  list  of  suppliers  of  items  for  which 
payment  may  be  made  under  this  subsection  with  respect  to  whom — 

“(i)  the  Secretary  has  found  that  a  substantial  number  of  claims  for 
payment  under  this  part  for  items  furnished  by  the  supplier  have  been 
denied  on  the  basis  of  the  application  of  section  1862(a)(1);  or 
“(ii)  the  Secretary  has  identified  a  pattern  of  overutilization  resulting 
from  the  business  practice  of  the  supplier. 

“(C)  Determinations  of  coverage  in  advance.— A  carrier  shall  deter¬ 
mine  in  advance  of  delivery  of  an  item  whether  payment  for  the  item  may 
not  be  made  because  the  item  is  not  covered  or  because  of  the  application 
of  section  1862(aXl)  if — 

“(i)  the  item  is  included  on  the  list  developed  by  the  Secretary  under 
subparagraph  (A); 

“(ii)  the  item  is  furnished  by  a  supplier  included  on  the  list  developed 
by  the  Secretary  under  subparagraph  (B);  or 
“(iii)  the  item  is  a  customized  item  (other  than  inexpensive  items 
specified  by  the  Secretary)  and  the  patient  to  whom  the  item  is  to  be 
furnished  or  the  supplier  requests  that  such  advance  determination  be 
made.”. 

(2)  Effective  for  standards  applied  for  contract  years  beginning  after  the  date  of 
the  enactment  of  this  Act,  section  1842(c)  (42  U.S.C.  1395u(c)),  as  amended  by  sec¬ 
tion  8415(a),  is  amended  by  adding  at  the  end  the  following  new  paragraph: 

“(5)  Each  contract  under  this  section  which  provides  for  the  disbursement  of 
funds,  as  described  in  subsection  (a)(1)(B),  shall  require  the  carrier  to  meet  criteria 
developed  by  the  Secretary  to  measure  the  timeliness  of  carrier  responses  to  re¬ 
quests  for  payment  of  items  described  in  section  1834(a)(15)(C).”. 

(3)  Effective  on  the  date  of  the  enactment  of  this  Act,  section  1834(h)(3)  (42  U.S.C. 
1395m(h)(3)),  as  amended  by  section  8423(b),  is  amended  by  striking  “(12)  and  (17)” 
and  inserting  “(12),  (15),  and  (17)”. 

(c)  Study  of  Variations  in  Durable  Medical  Equipment  Supplier  Costs. — 

(1)  Collection  and  analysis  of  supplier  cost  data.— The  Administrator  of 
the  Health  Care  Financing  Administration  shall,  in  consultation  with  appro¬ 
priate  organizations,  collect  data  on  supplier  costs  of  durable  medical  equipment 
for  which  payment  may  be  made  under  part  B  of  the  medicare  program,  and 
shall  analyze  such  data  to  determine  the  proportions  of  such  costs  attributable 
to  the  service  and  product  components  of  furnishing  such  equipment  and  the 
extent  to  which  such  proportions  vary  by  type  of  equipment  and  by  the  geo¬ 
graphic  region  in  which  the  supplier  is  located. 

(2)  Development  of  geographic  adjustment  index;  reports.— Not  later 
than  6  months  after  collecting  and  analyzing  the  data  described  in  paragraph 
( 1) — 

(A)  the  Administrator  shall  submit  a  report  to  the  Committees  on  Energy 
and  Commerce  and  Ways  and  Means  of  the  House  of  Representatives  and 
the  Committee  on  Finance  of  the  Senate  on  the  data  collected  and  the  anal¬ 
ysis  conducted  under  paragraph  (1),  and  shall  include  in  such  report  the 
Administrator’s  recommendations  for  a  geographic  cost  adjustment  index 
for  suppliers  of  durable  medical  equipment  under  the  medicare  program 
and  an  analysis  of  the  impact  of  such  proposed  index  on  payments  under 
the  medicare  program;  and 

(B)  the  Comptroller  General  shall  submit  a  report  to  the  Committees  on 
Energy  and  Commerce  and  Ways  and  Means  of  the  House  of  Representa¬ 
tives  and  the  Committee  on  Finance  of  the  Senate  analyzing  on  a  geo- 
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graphic  basis  the  supplier  costs  of  durable  medical  equipment  under  the 
medicare  program. 

(d)  Oxygen  Retesting. — (1)  Section  1834(a)(5)(E)  (42  U.S.C.  1395m(a)(5)(E))  is 
amended  by  striking  “55”  and  inserting  “56”. 

(2)  The  amendment  made  by  paragraph  (1)  shall  be  effective  on  the  date  of  the 
enactment  of  this  Act. 

(e)  Other  Miscellaneous  and  Technical  Amendments. — (1)  Section  4152(a)(3) 
of  OBRA-1990  is  amended  by  striking  “amendment  made  by  subsection  (a)”  and  in¬ 
serting  “amendments  made  by  this  subsection”. 

(2)  Section  4152(c)(2)  of  OBRA-1990  is  amended  by  striking  “1395m(a)(7)(A)”  and 
inserting  “1395m(a)(7)”. 

(3)  Section  1834(aX7XA)(iiiXH)  (42  U.S.C.  1395m(a)(7)(A)(iiiXII))  is  amended  by 
striking  “clause  (v)”  and  inserting  “clause  (vi)”. 

(4)  Section  1834(a)(7)(C)(i)  (42  U.S.C.  1395m(a)(7)(C)(i))  is  amended  by  striking  or 
paragraph  (3)”. 

(5)  Section  1834(a)(3)  (42  U.S.C.  1395m(aX3))  is  amended  by  striking  subpara¬ 
graph  (D). 

(6)  Section  4153(c)(1)  of  OBRA-1990  is  amended  by  striking  “1834(a)”  and  insert- 

mf7)1|ection  4153(d)(2)  of  OBRA-1990  is  amended  by  striking  “Reconiliation”  and 
inserting  “Reconciliation”.  . 

(8)  The  amendments  made  by  this  subsection  shall  take  effect  as  if  included  in 
the  enactment  of  OBRA-1990. 

Subpart  C — Other  Items  and  Services 

SEC.  8431.  AMBULATORY  SURGICAL  CENTER  SERVICES. 

(a)  Payment  Amounts  for  Services  Furnished  in  Ambulatory  Surgical  Cen- 

TERS _ 

(1)  Use  of  survey  to  determine  incurred  costs.— Section  1833(i)(2XA)(i) 

(42  U  S  C  13951(i)(2)(A)(i))  is  amended  by  striking  the  comma  at  the  end  and 
inserting  the  following:  as  determined  in  accordance  with  a  survey  (based 

upon  a  representative  sample  of  procedures  and  facilities)  taken  not  later  than 
January  1,  1995,  and  every  5  years  thereafter,  of  the  actual  audited  costs  in¬ 
curred  by  such  centers  in  providing  such  services,”.  ,ooo/-vo\ 

(2)  Automatic  application  of  inflation  adjustment. — Section  l83o(i)(/) 
(42  U.S.C.  13951(i)(2))  is  amended— 

(A)  in  the  second  sentence  of  subparagraph  (A)  and  the  second  sentence 
of  subparagraph  (B),  by  striking  “and  may  be  adjusted  by  the  Secretary, 
when  appropriate,”;  and 

(B)  by  adding  at  the  end  the  following  new  subparagraph: 

“(C)  Notwithstanding  the  second  sentence  of  subparagraph  (A)  or  the  second  sen¬ 
tence  of  subparagraph  (B),  if  the  Secretary  has  not  updated  amounts  established 
under  such  subparagraphs  with  respect  to  facility  services  furnished  during  a  fiscal 
year  (beginning  with  fiscal  year  1996),  such  amounts  shall  be  increased  by  the  per¬ 
centage  increase  in  the  consumer  price  index  for  all  urban  consumers  (ITS.  city  av¬ 
erage)  as  estimated  by  the  Secretary  for  the  12-month  period  ending  with  the  mid¬ 
point  of  the  Station  requirement.— The  second  sentence  of  section  1833(i)(l) 
(42  U.S.C.  13951(i)(l))  is  amended  by  striking  the  period  and  inserting  the  fol¬ 
lowing:  “,  in  consultation  with  appropriate  trade  and  professional  orgamza- 

(b)  Adjustments  to  Payment  Amounts  for  New  Technology  Intraocular 

^EN  (i)  Establishment  of  process  for  review  of  amounts.  Not  later  than  1 
year  after  the  date  of  the  enactment  of  this  Act,  ftie  Secretary  of  Health  and 
Human  Services  (in  this  subsection  referred  to  as  the  Secretary  )  shall  develop 
and  implement  a  process  under  which  interested  parties  may  request  review  by 
the  Secretary  of  the  appropriateness  of  the  reimbursement  amount  provided 
under  section  1833(i)(2)(A)(iii)  of  the  Social  Security  Act  with  respect  to  a  class 
of  new  technology  intraocular  lenses.  For  purposes  of  the  preceding  sentence, 
an  intraocular  lens  may  not  be  treated  as  a  new  technology  lens  unless  it  has 
been  approved  by  the  Food  and  Drug  Administration.  ,.  ,  , 

(2)  Factors  considered. — In  determining  whether  to  provide  an  ac^ustment 
of  payment  with  respect  to  a  particular  lens  under  paragraph  (1),  the  Secretary 
shall^take  into  account  whether  use  of  the  lens  is  likely  to  result  in  reduced 
risk  of  intraoperative  or  postoperative  complication  or  trauma,  accelerated  poft- 


fll  -297  0  —  94  —8 


218 


operative  recovery,  reduced  induced  astigmatism,  improved  postoperative  visual 
acuity,  more  stable  postoperative  vision,  or  other  comparable  clinical  advan¬ 
tages. 

(3)  Notice  and  comment. — The  Secretary  shall  publish  notice  in  the  Federal 
Register  from  time  to  time  (but  no  less  often  than  once  each  year)  of  a  list  of 
the  requests  that  the  Secretary  has  received  for  review  under  this  subsection, 
and  shall  provide  for  a  30-day  comment  period  on  the  lenses  that  are  the  sub¬ 
jects  of  the  requests  contained  in  such  notice.  The  Secretary  shall  publish  a  no¬ 
tice  of  the  Secretary’s  determinations  with  respect  to  intraocular  lenses  listed 
in  the  notice  within  90  days  after  the  close  of  the  comment  period. 

(4)  Effective  date  of  adjustment. — Any  adjustment  of  a  payment  amount 
(or  payment  limit)  made  under  this  subsection  shall  become  effective  not  later 
than  30  days  after  the  date  on  which  the  notice  with  respect  to  the  adjustment 
is  published  under  paragraph  (3). 

(c)  Technical  Correction  Relating  to  Blend  Amounts  for  Ambulatory  Sur¬ 
gical  Center  Payments. — 

(1)  In  general.— Subclauses  (I)  and  (II)  of  section  1833(i)(3)(B)(ii)  (42  U.S.C. 
13951(i)(3XB)(ii))  are  each  amended — 

(A)  by  striking  “for  reporting”  and  inserting  “for  portions  of  cost  report¬ 
ing”;  and 

(B)  by  striking  “and  on  or  before”  and  inserting  “and  ending  on  or  before”. 

(2)  Effective  date. — The  amendments  made  by  paragraph  (1)  shall  take  ef¬ 
fect  as  if  included  in  the  enactment  of  OBRA-1990. 

(d)  Technical  Correction  Related  to  Cataract  Surgery. — Effective  as  if  in¬ 
cluded  in  the  enactment  of  OBRA— 1990,  section  4151(c)(3)  of  such  Act  is  amended 
by  striking  “for  the  insertion  of  an  intraocular  lens”  and  inserting  “for  an  intra¬ 
ocular  lens  inserted”. 

SEC.  8432.  STUDY  OF  MEDICARE  COVERAGE  OF  PATIENT  CARE  COSTS  ASSOCIATED  WITH 
CLINICAL  TRIALS  OF  NEW  CANCER  THERAPIES. 

(a)  Study. — The  Secretary  of  Health  and  Human  Services  shall  conduct  a  study 
of  the  effects  of  expressly  covering  under  the  medicare  program  the  patient  care 
costs  for  beneficiaries  enrolled  in  clinical  trials  of  new  cancer  therapies,  where  the 
protocol  for  the  trial  has  been  approved  by  the  National  Cancer  Institute  or  meets 
similar  scientific  and  ethical  standards,  including  approval  by  an  institutional  re¬ 
view  board.  The  study  shall  include — 

(1)  an  estimate  of  the  cost  of  such  coverage,  taking  into  account  the  extent 
to  which  medicare  currently  pays  for  such  patient  care  costs  in  practice; 

(2)  an  assessment  of  the  extent  to  which  such  clinical  trials  represent  the  best 
available  treatment  for  the  patients  involved  and  of  the  effects  of  participation 
in  the  trials  on  the  health  of  such  patients; 

(3)  an  assessment  of  whether  progress  in  developing  new  anticancer  therapies 
would  be  assisted  by  medicare  coverage  of  such  patient  care  costs;  and 

(4)  an  evaluation  of  whether  there  should  be  special  criteria  for  the  admission 
of  medicare  beneficiaries  (on  account  of  their  age  or  physical  condition)  to  clini¬ 
cal  trials  for  which  medicare  would  pay  the  patient  care  costs. 

(b)  Report.— Not  later  than  2  years  after  the  date  of  the  enactment  of  this  Act, 
the  Secretary  of  Health  and  Human  Services  shall  submit  a  report  on  the  study  con¬ 
ducted  under  subsection  (a)  to  the  Committee  on  Ways  and  Means  and  the  Commit¬ 
tee  on  Energy  and  Commerce  of  the  House  of  Representatives  and  the  Committee 
on  Finance  of  the  Senate.  Such  report  shall  include  recommendations  as  to  the  cov¬ 
erage  under  the  medicare  program  of  patient  care  costs  of  beneficiaries  enrolled  in 
clinical  trials  of  new  cancer  therapies. 

SEC.  8433.  STUDY  OF  ANNUAL  CAP  ON  AMOUNT  OF  MEDICARE  PAYMENT  FOR  OUTPATIENT 
PHYSICAL  THERAPY  AND  OCCUPATIONAL  THERAPY  SERVICES. 

(a)  Study.— The  Secretary  of  Health  and  Human  Services  shall  conduct  a  study 
of  the  appropriateness  of  continuing  an  annual  limitation  on  the  amount  of  payment 
for  outpatient  services  of  independently  practicing  physical  and  occupational  thera¬ 
pists  under  the  medicare  program. 

(b)  Report.— By  not  later  than  January  1,  1996,  the  Secretary  shall  submit  to  the 
Committees  on  Energy  and  Commerce  and  Ways  and  Means  of  the  House  of  Rep¬ 
resentatives  and  the  Committee  on  Finance  of  the  Senate  a  report  on  the  study  con¬ 
ducted  under  subsection  (a).  Such  report  shall  include  such  recommendations  for 
changes  in  such  annual  limitation  as  the  Secretary  finds  appropriate. 

SEC.  8434.  PAYMENT  OF  PART  B  PREMIUM  LATE  ENROLLMENT  PENALTIES  BY  STATES. 

Section  1839  (42  U.S.C.  1395r)  is  amended  by  adding  at  the  end  the  following  new 
subsection:  b 
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“(g)(1)  Upon  the  request  of  a  State,  the  Secretary  may  enter  into  an  agreement 
with  the  State  under  which  the  State  agrees  to  pay  on  a  quarterly  or  other  periodic 
basis  to  the  Secretary  (to  be  deposited  in  the  Treasury  to  the  credit  of  the  Federal 
Supplementary  Medical  Insurance  Trust  Fund)  an  amount  equal  to  the  amount  of 
the  part  B  late  enrollment  premium  increases  with  respect  to  the  premiums  for  eli¬ 
gible  individuals  (as  defined  in  paragraph  (3)( A)).  . 

“(2)  No  part  B  late  enrollment  premium  increase  shall  apply  to  an  eligible  individ¬ 
ual  for  premiums  for  months  for  which  the  amount  of  such  an  increase  is  payable 
under  an  agreement  under  paragraph  (1). 

“(3)  In  this  subsection: 

“(A)  The  term  ‘eligible  individual’  means  an  individual  who  is  enrolled  under 
this  part  B  and  who  is  within  a  class  of  individuals  specified  in  the  agreement 
under  paragraph  (1). 

“(B)  The  term  ‘part  B  late  enrollment  premium  increase’  means  any  increase 
in  a  premium  as  a  result  of  the  application  of  subsection  (b).’ . 

SEC.  8435.  TREATMENT  OF  INPATIENTS  AND  PROVISION  OF  DIAGNOSTIC  X-RAY  SERVICES  BY 
RURAL  HEALTH  CLINICS  AND  FEDERALLY  QUALIFIED  HEALTH  CENTERS. 

(a)  Treatment  of  Inpatients. — Section  1861(aa)  (42  U.S.C.  1395x(aa))  is  amend- 
ed — 

(1)  in  paragraph  (1),  in  the  matter  following  subparagraph  (C),  by  striking  “as 
an  outpatient”  and  inserting  “as  a  patient”; 

(2)  in  paragraph  (2)(A),  by  striking  “furnishing  to  outpatients  and  inserting 

“furnishing  to  patients”;  and  „ 

(3)  in  paragraph  (3),  in  the  matter  following  subparagraph  (B),  by  striking  as 

an  outpatient”  and  inserting  “as  a  patient”.  TT  e  „ 

(b)  Treatment  of  Diagnostic  X-Ray  Services.— Section  1861(aa)  (42  u.s.u 
1395x(aa))  is  further  amended — 

(1)  in  paragraph  (IX A),  by  inserting  “(i)”  after  “(A)”  and  by  adding  at  the  end 
the  following:  “and  (ii)  diagnostic  x-ray  services,”,  and 

(2)  in  paragraph  (2)(A),  by  striking  “(A)”  and  inserting  “(A)(i)  . 

(c)  Conforming  Amendment. — Section  1862(a)(14)  (42  U.S.C.  1395y(a)(14))  is 

amended  by  striking  “and  services  of  a  certified  registered  nurse  anesthetist  and 
inserting  “services  of  a  certified  registered  nurse  anesthetist,  rural  health  clime 
services,  and  Federally-qualified  health  center  services  .  _  , 

(d)  Effective  Date. — The  amendments  made  by  this  section  shall  take  ellect  on 
January  1,  1995,  and  shall  apply  to  services  furnished  on  or  after  such  date. 

SEC.  8436.  APPLICATION  OF  MAMMOGRAPHY  CERTIFICATION  REQUIREMENTS. 

(a)  Screening  Mammography. — Section  1834(c)  (42  U.S.C.  1395m(c))  is  amend- 

Cd  _  (i)  in  paragraph  (1)(B),  by  striking  “meets  the  quality  standards  established 
under  paragraph  (3)”  and  inserting  “is  conducted  by  a  facility  thathas  a  certifi¬ 
cate  (or  provisional  certificate)  issued  under  section  354  of  the  Public  Health 

Service  ^ 

(2)  in  paragraph  (l)(C)(iii),  by  striking  “paragraph  (4)”  and  inserting  “para¬ 
graph  (3)”; 

(3)  by  striking  paragraph  (3);  and 

(4)  by  redesignating  paragraphs  (4)  and  (5)  as  Paragraphs  (3  andJ^ 

(b)  Diagnostic  Mammography.— Section  1861(s)(3)  (42  U.S.C.  l395x(sX3))  is 

amended  by  inserting  “and  including  diagnostic  mammography  if  conducted  by  a  fa¬ 
cility  that  has  a  certificate  (or  provisional  certificate)  issued  under  section  354  of 
the  Public  Health  Service  Act”  after  “necessary”  usc 

(c)  Conforming  Amendments.— ( 1)  Section  1862(a)(l)(Il)  (42  u.s.c. 
1395v(a)(l)(F))  is  amended  by  striking  “or  which  does  not  meet  the  standards  estab¬ 
lished  under  section  1834(c)(3)”  and  inserting  “or  which  is  not  conducted  by  a  facil- 

^ ^Section  MS?  (42  U^^lMSz)’  is  amended  by  striking  “or  whether  screening 
mammography  meets  the  standards  estabhshed  under  section  1834(c)(3)  • 

(3)  The  first  sentence  of  section  1864(a)  (42  U.S.C  1395aa(a))  is  amended  by  stn  - 
ing  “,  or  whether  screening  mammography  meets  the  standards  estabhshed  under 

Se(4)°The  third  sentence  of  section  1865(a)  (42  U.S.C.  1395bb(a))  is  amended  by 

Stfil)  Effective  Date. — The  amendments  made  by  this  section  shall  apply  to  mam¬ 
mography  furnished  by  a  facility  on  and  after  the  first  date  that  the  certificate  r 
quirements  of  section  354(b)  of  the  Public  Health  Service  Act  apply  to  such  mam¬ 
mography  conducted  by  such  facility. 
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SEC.  8437.  COVERAGE  OF  SERVICES  OF  SPEECH-LANGUAGE  PATHOLOGISTS  AND 
AUDIOLOGISTS. 

(a)  Services  Defined. — Section  1861  (42  U.S.C.  1395x),  as  amended  by  section 
8438(f)(6)(E),  is  amended  by  inserting  after  subsection  (kk)  the  following  new  sub¬ 
section: 

“Speech-Language  Pathology  Services;  Audiology  Services 

“(11)(1)  The  term  ‘speech-language  pathology  services’  means  such  speech,  lan¬ 
guage,  and  related  function  assessment  and  rehabilitation  services  furnished  by  a 
qualified  speech-language  pathologist  as  the  speech-language  pathologist  is  legally 
authorized  to  perform  under  State  law  (or  the  State  regulatory  mechanism  provided 
by  State  law)  as  would  otherwise  be  covered  if  furnished  by  a  physician. 

“(2)  The  term  ‘audiology  services’  means  such  hearing  and  balance  assessment 
services  furnished  by  a  qualified  audiologist  as  the  audiologist  is  legally  authorized 
to  perform  under  State  law  (or  the  State  regulatory  mechanism  provided  by  State 
law),  as  would  otherwise  be  covered  if  furnished  by  a  physician. 

“(3)  In  this  subsection: 

“(A)  The  term  ‘qualified  speech-language  pathologist’  means  an  individual 
with  a  master’s  or  doctoral  degree  in  speech-language  pathology  who — 

“(i)  is  licensed  as  a  speech-language  pathologist  by  the  State  in  which  the 
individual  furnishes  such  services,  or 

“(ii)  in  the  case  of  an  individual  who  furnishes  services  in  a  State  which 
does  not  license  speech-language  pathologists,  has  successfully  completed 
350  clock  hours  of  supervised  clinical  practicum  (or  is  in  the  process  of  ac¬ 
cumulating  such  supervised  clinical  experience),  performed  not  less  than  1 
month  of  supervised  full-time  speech-language  pathology  services  after  ob¬ 
taining  a  master’s  or  doctoral  degree  in  speech-language  pathology  or  a  re¬ 
lated  field,  and  successfully  completed  a  national  examination  in  speech- 
language  pathology  approved  by  the  Secretary. 

“(B)  The  term  ‘qualified  audiologist’  means  an  individual  with  a  master’s  or 
doctoral  degree  in  audiology  who — 

“(i)  is  licensed  as  a  speech-language  pathologist  by  the  State  in  which  the 
individual  furnishes  such  services,  or 

“(ii)  in  the  case  of  an  individual  who  furnishes  services  in  a  State  which 
does  not  license  speech-language  pathologists,  has  successfully  completed 
350  clock  hours  of  supervised  clinical  practicum  (or  is  in  the  process  of  ac¬ 
cumulating  such  supervised  clinical  experience),  performed  not  less  than  1 
month  of  supervised  full-time  speech-language  pathology  services  after  ob¬ 
taining  a  master’s  or  doctoral  degree  in  speech-language  pathology  or  a  re¬ 
lated  field,  and  successfully  completed  a  national  examination  in  speech- 
language  pathology  approved  by  the  Secretary.”. 

(b)  Conforming  Amendments  Relating  to  Medicare  Treatment  of  Speech 
and  Language  Services.— 

(1)  Extended  care  services.— Section  1861(h)(3)  (42  U.S.C.  1395x(h)(3))  is 
amended  by  striking  “,  occupational,  or  speech  therapy”  and  inserting  “or  occu¬ 
pational  therapy  or  speech-language  pathology  services”. 

(2)  Home  health  services.— Section  1861(m)(2)  (42  U.S.C.  1395x(m)(2))  is 
amended  by  striking  “,  occupational,  or  speech  therapy”  and  inserting  “or  occu¬ 
pational  therapy  or  speech-language  pathology  services”. 

(3)  Outpatient  physical  therapy  services.— The  fourth  sentence  of  section 
1861(p)  (42  U.S.C.  1395x(p))  is  amended  by  striking  “speech  pathology  services” 
and  inserting  “speech-language  pathology  services”. 

(4)  Comprehensive  outpatient  rehabilitation  facility  services.— Section 
1861(cc)(l)(B)  (42  U.S.C.  1395x(cc)(l)(B))  is  amended  by  striking  “speech  pathol¬ 
ogy  services”  and  inserting  “speech-language  pathology  services”. 

(5)  Hospice  care.— Section  1861(dd)(l)(B)  (42  U.S.C.  1395x(dd)(l)(B))  is 
amended  by  striking  “therapy  or  speech-language  pathology”  and  inserting 
“therapy,  or  speech-language  pathology  services”. 

(c)  Effective  Date.— The  amendments  made  by  this  section  shall  take  effect  on 
the  date  of  the  enactment  of  this  Act. 

SEC.  8438.  MISCELLANEOUS  AND  TECHNICAL  CORRECTIONS. 

(a)  Revision  of  Information  on  Part  B  Claims  Forms. — Section  1833(q)(l)  (42 
U.S.C.  13951(q)(l))  is  amended — 

( 1)  by  striking  “provider  number”  and  inserting  “unique  physician  identifica¬ 
tion  number”;  and 

(2)  by  striking  “and  indicate  whether  or  not  the  referring  physician  is  an  in¬ 
terested  investor  (within  the  meaning  of  section  1877(h)(5)). 
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(b)  Consultation  for  Social  WORKERS. — Effective  with  respect  to  services  fur¬ 
nished  on  or  after  January  1,  1991,  section  6113(c)  of  OBRA-1989  is  amended — 

(1)  by  inserting  “and  clinical  social  worker  services”  after  “psychologist  serv¬ 
ices”;  and 

(2)  by  striking  “psychologist”  the  second  and  third  place  it  appears  and  insert¬ 
ing  “psychologist  or  clinical  social  worker”. 

(c)  Reports  on  Hospital  Outpatient  Payment.— (1)  OBRA-1989  is  amended  by 
striking  section  6137. 

(2)  Section  1135(d)  (42  U.S.C.  1320b-5(d))  is  amended— 

(A)  by  striking  paragraph  (6);  and 

(B)  in  paragraph  (7>—  ...  ,  .  . .  u  „ 

(i)  by  striking  “systems”  each  place  it  appears  and  inserting  system  , 

sind 

(ii)  by  striking  “paragraphs  (1)  and  (6)”  and  inserting  “paragraph  (1)”. 

(d)  Radiology  and  Diagnostic  Services  Provided  in  Hospital  Outpatient  De¬ 
partments — (1)  Effective  as  if  included  in  the  enactment  of  OBRA-1989,  section 
1833(n)( l)(B)(i)(II)  (42  U.S.C.  13951(n)(l)(B)(i)(II))  is  amended— 

(A)  by  inserting  “and  for  services  described  in  subsection  (a)(2)(E)(u)  lur- 
nished  on  or  after  January  1,  1992”  after  “1989”;  and 

(B)  by  striking  “1842(b)”  and  inserting  “1842(b)  (or,  in  the  case  of  services  fur¬ 
nished  on  or  after  January  1,  1992,  under  section  1848)”. 

(2)  Effective  as  if  included  in  the  enactment  of  OBRA-1989,  section 
1833(n)(l)(B)(i)(II)  (42  U.S.C.  13951(n)(l)(BXi)(II))  is  amended  by  striking  January 
1,  1989”  and  inserting  “April  1,  1989”. 

(e)  Payments  to  Nurse  Practitioners  in  Rural  Areas  (Section  4155  of 

OBRA-1990). — ( 1)  Section  1861(s)(2)(K)(iii)  (42  U.S.C.  1395x(s)(2)(K)(iii))  is  amend- 
0^ _ 

(A)  by  striking  “subsection  (aa)(3)”  and  inserting  “subsection  (aa)(5)”;  and 

(B)  by  striking  “subsection  (aa)(4)”  and  inserting  “subsection  (aa)(6)  . 

(2)  Section  1833(r)(l)  (42  U.S.C.  13951(r)(l))  is  amended—  „  ,  . 

(A)  by  striking  “ambulatory”  each  place  it  appears  and  inserting  or  ambula¬ 
tory”;  and 

(B)  by  striking  “center,”  and  inserting  center  . 

(3)  Section  1833(r)(2)(A)  (42  U.S.C.  13951(r)(2)(A))  is  amended  by  striking  sub¬ 
section  (a)(l)(M)”  and  inserting  “subsection  (a)(l)(0)”. 

(4)  Section  1861(b)(4)  (42  U.S.C.  1395x(b)(4))  is  amended  by  striking  subsection 
(s)(2)(K)(i)”  and  inserting  “clauses  (i)  or  (iii)  of  subsection  (s)(2)(K)” 

(5)  Section  1861(aa)(5)  (42  U.S.C.  1395x(aa)(5))  is  amended  by  striking  this  Act 

an(6)m  &ectkm  ^862(1x14)  (42  U.S.C.  1395y(a)(14))  is  amended  by  striking 
“1861(s)(2)(K)(i)”  and  inserting  “1861(s)(2)(K)(i)  or  186i(s)(2XK)(in)  • 

(7)  Section  1866(a)(1)(H)  (42  U.S.C.  1395cc(a)(l)(H))  is  amended  by  striking 
“1861(sX2)(K)(i)”  and  inserting  “1861(s)(2)(K)(i)  or  1861(sX2)(K)(iii)”. 

(f)  Other  Miscellaneous  and  Technical  Amendments.— 

(1)  Immediate  enrollment  in  part  b  ey  individuals  covered  by  an  em- 
PLOYMENT-BASED  PLAN.— (A)  Subparagraphs  (A)  and  (B)  of  section  1837UX3)  (42 

U.S.C.  1395p(i)(3))  are  each  amended—  „  A  ... 

(i)  by  striking  “beginning  with  the  first  day  of  the  first  month  in  which 

the  individual  is  no  longer  enrolled”  and  inserting  including  each  month 
during  any  part  of  which  the  individual  is  enrolled  , ■  anc*  .  .  „  i. 

(ii)  by  striking  “and  ending  seven  months  later  and  inserting  ending 
with  the  last  day  of  the  eighth  consecutive  month  in  which  the  individual 

(B)SParagraphs  (1)  and  (2)  of  section  1838(e)  (42  U.S.C.  1395q(e))  are  amend- 

ed“(l)  in  any  month  of  the  special  enrollment  period  in  which  the  individual  is 
at  anv  time  enrolled  in  a  plan  (specified  in  subparagraph  (A)  or  (B),  as  applica¬ 
ble  of  section  1837(i)(3))  or  in  the  first  month  following  such  a  month,  the  cov- 
erage  period  shall  begin  on  the  first  day  of  the  month  in  which  the  individual 
so  enrolls  (or,  at  the  option  of  the  individual,  on  the  first  day  of  any  of  the  fol 

i^any mo°nth  of  the  special  enrollment  period  the  coverage  period 
shall  begin  on  the  first  day  of  the  month  following  the  month  in  which  the  indi- 

Vi^C?Th>e 'amendments  made  by  subparagraphs  (A)  and  (B)  shall  take  effect .on 
the  first  day  of  the  first  month  that  begins  after  the  expiration  of  the  120-day 
period  that  begins  on  the  date  of  the  enactment  of  this  Act. 
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(2)  Clinical  diagnostic  laboratory  tests.— Section  4154(e)(5)  of  OBRA- 
1990  is  amended  by  striking  “( 1)(A)”  and  inserting  “( 1XA),”. 

(3)  Separate  payment  under  part  b  for  certain  services. — Section  4157(a) 
of  OBRA-1990  is  amended  by  striking  “(a)  Services  of”  and  all  that  follows 
through  “Section”  and  inserting  “(a)  Treatment  of  Services  of  Certain 
Health  Practitioners. — Section”. 

(4)  Community  health  centers  and  rural  health  clinics. — (A)  The  fourth 
sentence  of  section  1861(aaX2)  (42  U.S.C.  1395x(aa)(2))  is  amended — 

(i)  by  striking  “certification”  the  first  place  it  appears  and  inserting  (‘ap¬ 
proval”;  and 

(ii)  by  striking  “the  Secretary’s  approval  or  disapproval  of  the  certifi¬ 
cation”  and  inserting  “Secretary’s  approval  or  disapproval”. 

(B)  Section  4161(a)(7)(B)  of  OBRA— 1990  is  amended  by  inserting  “and  to  the 
Committee  on  Finance  of  the  Senate”  after  “Representatives”. 

(5)  Screening  mammography.— Section  4163  of  OBRA-1990  is  amended— 

(A)  by  adding  at  the  end  of  subsection  (d)  the  following  new  paragraph: 
“(3)  The  amendment  made  by  paragraph  (2)(A)(iv)  shall  apply  to  screening 

pap  smears  performed  on  or  after  July  1,  1990.”;  and 

(B)  in  subsection  (e),  by  striking  “The  amendments”  and  inserting  “Except 
as  provided  in  subsection  (d)(3),  the  amendments”. 

(6)  Injectable  drugs  for  treatment  of  osteoporosis. — 

(A)  Clarification  of  drugs  covered.— The  section  1861(jj)  (42  U.S.C. 
1395x(jj))  inserted  by  section  4156(a)(2)  of  OBRA-1990  is  amended— 

(i)  in  the  matter  preceding  paragraph  (1),  by  striking  “a  bone  fracture 
related  to”;  and 


(u)  in  paragraph  (1),  by  striking  “patient”  and  inserting  “individual 
has  suffered  a  bone  fracture  related  to  post-menopausal  osteoporosis 
and  that  the  individual”. 

(B)  Limiting  coverage  to  drugs  provided  by  home  health  agen¬ 
cies.  (i)  The  section  1861(jj)  (42  U.S.C.  1395x(jj))  inserted  by  section 
4156(a)(2)  of  OBRA-1990  is  amended  by  striking  “if”  and  inserting  “by  a 
home  health  agency  if’. 

(h)  Section  1861(m)(5)  (42  U.S.C.  1395x(m)(5))  is  amended  by  striking 
out  excluding”  and  inserting  “and  a  covered  osteoporosis  drug  (as  defined 
in  subsection  (kk),  but  excluding  other”. 

(iii)  Section  1861(s)(2)  (42  U.S.C.  1395x(s)(2))  is  amended— 

(I)  by  adding  “and”  at  the  end  of  subparagraph  (N),  and 

(II)  by  striking  subparagraph  (O)  and  redesignating  subparagraph  (P) 
as  subparagraph  (O). 

(C)  Payment  based  on  reasonable  cost.— Section  1833(a)(2)  (42  U  S  C 
13951(a)(2))  is  amended — 

(i)  in  subparagraph  (A),  by  striking  “health  services”  and  inserting 
health  services  (other  than  a  covered:  osteoporosis  drug  (as  defined  in 

section  1861(kk)))”; 

(ii)  by  striking  “and”  at  the  end  of  subparagraph  (D); 

(iii)  by  striking  the  semicolon  at  the  end  of  subparagraph  (E)  and  in¬ 
serting  “;  and”;  and 

(iv)  by  adding  at  the  end  the  following  new  subparagraph- 

,  Jf/,  respect  to  a  covered  osteoporosis  drug  (as  defined  in  section 
18bl(kk))  furnished  by  a  home  health  agency,  80  percent  of  the  reasonable 
cost  of  such  service,  as  determined  under  section  186  l(v)-” 

JnD2^ICATION  ?F.  PART  B  deductible.— Section  1833(b)(2)  (42  U.S.C. 
13951(b)(2))  is  amended  by  striking  “services”  and  inserting  “services  (other 
than  a  covered  osteoporosis  drug  (as  defined  in  section  1861(kk)))”. 

OSTEOPOROSIS  DRUG  (SECTION  4156  OF  OBRA-1990).— Section 
li^oVO)  rni^A  ^)o1^auended,’ln  tbe  subsection  (jj)  inserted  by  section 
The^term  °f  OBRA-1990>  by  striking  “(jj)  The  term”  and  inserting  “(kk) 


(7)  Other  miscellaneous  and  technical  corrections _ 

I42U  Requirements.— (i)  Section  1124A(aX2)(A) 

(42  U.S.C.  1320a-3a(a)(2)(A))  is  amended  by  striking  “of  the  Social  Security 


(ii)  Section  4164(b)(4)  of  OBRA-1990  is  amended  by  striking  “paragraph” 
and  inserting  “paragraphs”.  F  B  F 

4lSLI!!fnRTRAYiQQFn  physician  identifier  NUMBERS.— Section 

4  164(c)  of  OBRA— 1990  is  amended  by  striking  “publish”  and  inserting  “pub- 
hsh,  and  shall  periodically  update,”.  6  K 
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(g)  Effective  Date. — Except  as  otherwise  provided  in  this  section,  the  amend¬ 
ments  made  by  this  section  shall  take  effect  as  if  included  in  the  enactment  of 
OBRA-1990. 

PART  3— PROVISIONS  RELATING  TO  PARTS  A  AND  B 


Subpart  A — Medicare  Secondary  Payer 

SEC.  8441.  MEDICARE  SECONDARY  PAYER  REFORMS. 

(a)  Improving  Identification  of  Medicare  Secondary  Payer  Situations. — 

(1)  Survey  of  beneficiaries. — 

(A)  In  GENERAL. — Section  1862(b)(5)  (42  U.S.C.  1395y(b)(5))  is  amended 
by  adding  at  the  end  the  following  new  subparagraph: 

“(D)  Obtaining  information  from  beneficiaries. — Before  an  individual 
applies  for  benefits  under  part  A  or  enrolls  under  part  B,  the  Administrator 
shall  mail  the  individual  a  questionnaire  to  obtain  information  on  whether 
the  individual  is  covered  under  a  primary  plan  and  the  nature  of  the  cov¬ 
erage  provided  under  the  plan,  including  the  name,  address,  and  identifying 
number  of  the  plan.”. 

(B)  Distribution  of  questionnaire  by  contractor.— The  Secretary  of 
Health  and  Human  Services  shall  enter  into  an  agreement  with  an  entity 
not  later  than  the  expiration  of  the  60-day  period  that  begins  on  the  date 
of  the  enactment  of  this  Act,  to  distribute  the  questionnaire  described  in 
section  1862(b)(5)(D)  of  the  Social  Security  Act  (as  added  by  subparagraph 
(A)). 

(C)  NO  MEDICARE  SECONDARY  PAYER  DENIAL  BASED  ON  FAILURE  TO  COM¬ 
PLETE  questionnaire. — Section  1862(b)(2)  (42  U.S.C.  1395y(b)(2))  is 
amended  by  adding  at  the  end  the  following  new  subparagraph: 

“(C)  Treatment  of  questionnaires.— The  Secretary  may  not  fail  to 
make  payment  under  subparagraph  (A)  solely  on  the  ground  that  an  indi¬ 
vidual  failed  to  complete  a  questionnaire  concerning  the  existence  of  a  pri¬ 
mary  plan.”. 

(2)  Mandatory  screening  by  providers  and  suppliers  under  part  b. — 

(A)  In  general. — Section  1862(b)  (42  U.S.C.  1395y(b))  is  amended  by 
adding  at  the  end  the  following  new  paragraph: 

“(6)  Screening  requirements  for  providers  and  suppliers. — 

“(A)  In  GENERAL. — Notwithstanding  any  other  provision  of  this  title,  no 
payment  may  be  made  for  any  item  or  service  furnished  under  part  B  un¬ 
less  the  entity  furnishing  such  item  or  service  completes  (to  the  best  of  its 
knowledge  and  on  the  basis  of  information  obtained  from  the  individual  to 
whom  the  item  or  service  is  furnished)  the  portion  of  the  claim  form  relat¬ 
ing  to  the  availability  of  other  health  benefit  plans. 

“(B)  Penalties. — An  entity  that  knowingly,  willfully,  and  repeatedly  tails 
to  complete  a  claim  form  in  accordance  with  subparagraph  (A)  or  provides 
inaccurate  information  relating  to  the  availability  of  other  health  benelit 
plans  on  a  claim  form  under  such  subparagraph  shall  be  subject  to  a  civil 
money  penalty  of  not  to  exceed  $2,000  for  each  such  incident.  The  provi¬ 
sions  of  section  1128A  (other  than  subsections  (a)  and  (b))  shall  apply  to 
a  civil  money  penalty  under  the  previous  sentence  in  the  same  manner  as 
such  provisions  apply  to  a  penalty  or  proceeding  under  section  1128A(a).  . 

(B)  Effective  date. — The  amendment  made  by  subparagraph  (A)  shall 
apply  with  respect  to  items  and  services  furnished  on  or  after  the  expiration 
of  the  120-day  period  that  begins  on  the  date  of  the  enactment  of  this  Act. 

(b)  Improvements  in  Recovery  of  Payments  From  Primary  Payers.— 

( l)  Submission  of  reports  on  efforts  to  recover  erroneous  payments.— 

(A)  Fiscal  intermediaries  under  part  a.— Section  1816  (42  u.b.u. 
1396h)  is  amended  by  adding  at  the  end  the  following  new  subsection: 

“(k)  An  agreement  with  an  agency  or  organization  under  this  section  shall  require 
that  such  agency  or  organization  submit  an  annual  report  to  the  Secretary  de sen b- 
ing  the  steps  taken  to  recover  payments  made  for  items  or  services  for  which  pay¬ 
ment  has  been  or  could  be  made  under  a  primary  plan  (as  defined  in  section 

1862(b)(2)(A)).  ^,ARRIERS  UNDER  pART  b. — Section  1842(b)(3)  (42  U.S.C.  1395u(b)(3)) 

is  amended —  ,  _  .  , 

(i)  by  striking  “and”  at  the  end  of  subparagraph  (C); 

(ii)  by  striking  “and”  at  the  end  of  subparagraph  (H);  and 
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(iii)  by  inserting  after  subparagraph  (H)  the  following  new  subpara¬ 
graph: 

“(I)  will  submit  annual  reports  to  the  Secretary  describing  the  steps  taken  to 
recover  payments  made  under  this  part  for  items  or  services  for  which  payment 
has  been  or  could  be  made  under  a  primary  plan  (as  defined  in  section 
1862(b)(2)(A));  and”. 

(2)  Requirements  under  carrier  performance  evaluation  program. — 

(A)  Fiscal  intermediaries  under  part  a. — Section  1816(f)(1)(A)  (42 
U.S.C.  1396h(f)(l)(A))  is  amended  by  striking  “processing”  and  inserting 
“processing  (including  the  agency’s  or  organization’s  success  in  recovering 
payments  made  under  this  title  for  services  for  which  payment  has  been  or 
could  be  made  under  a  primary  plan  (as  defined  in  section  1862(b)(2)(A)))”. 

(B)  Carriers  under  part  b. — Section  1842(b)(2)  (42  U.S.C.  1395u(b)(2)) 
is  amended  by  adding  at  the  end  the  following  new  subparagraph: 

“(D)  In  addition  to  any  other  standards  and  criteria  established  by  the  Secretary 
for  evaluating  carrier  performance  under  this  paragraph  relating  to  avoiding  erro¬ 
neous  payments,  the  carrier  shall  be  subject  to  standards  and  criteria  relating  to 
the  carrier’s  success  in  recovering  payments  made  under  this  part  for  items  or  serv¬ 
ices  for  which  payment  has  been  or  could  be  made  under  a  primary  plan  (as  defined 
in  section  1862(b)(2)(A)).”. 

(3)  Deadline  for  reimbursement  by  primary  plans. — 

(A)  In  general. — Section  1862(b)(2)(B)(i)  (42  U.S.C.  1395y(b)(2)(B)(i))  is 
amended  by  adding  at  the  end  the  following  sentence:  “If  reimbursement 
is  not  made  to  the  appropriate  Trust  Fund  before  the  expiration  of  the  60- 
day  period  that  begins  on  the  date  such  notice  or  other  information  is  re¬ 
ceived,  the  Secretary  may  charge  interest  (beginning  with  the  date  on 
which  the  notice  or  other  information  is  received)  on  the  amount  of  the  re¬ 
imbursement  until  reimbursement  is  made  (at  a  rate  determined  by  the 
Secretary  in  accordance  with  regulations  of  the  Secretary  of  the  Treasury 
applicable  to  charges  for  late  payments).”. 

(B)  Conforming  amendment.— The  heading  of  clause  (i)  of  section 
1862(b)(2)(B)  is  amended  to  read  as  follows:  “Repayment  required. — ”. 

(C)  Effective  date. — The  amendments  made  by  this  paragraph  shall 
apply  to  payments  for  items  and  services  furnished  on  or  after  the  date  of 
the  enactment  of  this  Act. 

(4)  Effective  date. — The  amendments  made  by  paragraphs  (1)  and  (2)  shall 
apply  to  contracts  with  fiscal  intermediaries  and  carriers  under  title  XVIII  of 
the  Social  Security  Act  for  contract  years  beginning  on  or  after  the  date  of  the 
enactment  of  this  Act. 

(c)  Miscellaneous  and  Technical  Corrections. — 

(1)  Effective  as  if  included  in  the  enactment  of  OBRA-1993,  section 
1862(b)(1)(A)  (42  U.S.C.  1395y(b)(l)(A)),  as  amended  by  section  13561(e)(1)  of 
OBRA-1993,  is  amended — 

(A)  in  clause  (iXII),  by  striking  “over  (and  the  individual’s  spouse  age  65 
or  older)  who  is  covered  under  the  plan  by  virtue  of  the  individual’s  current 
employment  status  with  an  employer”  and  inserting  “older  (and  the  spouse 
age  65  or  older  of  any  individual)  who  has  current  employment  status  with 
an  employer”;  and 

(B)  in  clause  (ii),  by  striking  “or  employee  organization  that  has  20  or 
more  individuals  in  current  employment  status”  and  inserting  “that  has  20 
or  more  employees”. 

(2)  Effective  as  if  included  in  the  enactment  of  OBRA-1993,  section  1837(i) 
(42  U.S.C.  1395p(i))  is  amended — 

(A)  by  striking  “as  an  active  individual  (as  those  terms  are  defined  in  sec¬ 
tion  1862(bXD(B)(iv))”  each  place  it  appears  in  the  second  sentence  of  para¬ 
graph  (1),  and  the  second  sentence  of  paragraph  (2)  and  inserting  “(as  that 
term  is  defined  in  section  1862(b)(l)(B)(iv))  by  reason  of  the  individual’s 
current  employment  status  (or  the  current  Employment  status  of  a  family 
member  of  the  individual)”; 

(B)  in  paragraph  (3)(B),  by  striking  “as  an  active  individual  in  a  large 
group  health  plan  (as  such  terms  are  defined  in  section  1862(b)(l)(B)(iv))” 
and  inserting  “in  a  large  group  health  plan  (as  that  term  is  defined  in  sec¬ 
tion  1862(b)(l)(B)(iv))  by  reason  of  the  individual’s  current  employment  sta¬ 
tus  (or  the  current  employment  status  of  a  family  member  of  the  individ¬ 
ual)”; 

(C)  in  the  second  sentence  of  paragraph  (2)  (as  amended  by  subparagraph 
(A)),  by  striking  “as  an  active  individual”  and  inserting  “by  reason  of  the 
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individual’s  current  employment  status  (or  the  current  employment  status 
of  a  family  member  of  the  individual)”;  and 

(D)  by  inserting  “status”  after  “current  employment”  each  place  it  appears 
in  paragraphs  (1)(A),  (2)(B),  (2)(C),  and  (3)(A). 

(3)  Effective  as  if  included  in  the  enactment  of  OBRA-1993,  the  second  sen¬ 
tence  of  section  1839(b)  (42  U.S.C.  1395r(b))  is  amended— 

(A)  by  inserting  “status”  after  “current  employment”,  and 

(B)  by  striking  “as  an  active  individual  (as  those  terms  are  defined  in  sec¬ 
tion  1862(b)( l)(BXiv))”  and  inserting  “(as  that  term  is  defined  in  section 
1862(b)(l)(B)(iv))  by  reason  of  the  individual’s  current  employment  status 
(or  the  current  employment  status  of  a  family  member  of  the  individual)”. 

(4)  Effective  as  if  included  in  the  enactment  of  OBRA-1990,  the  sentence  in 
section  1862(b)(1)(C)  added  by  section  4203(c)(1)(B)  of  OBRA-1990  is  amended 
by  striking  “clauses  (i)  and  (ii)”  and  inserting  “this  subparagraph”. 

(5)  Effective  as  if  included  in  the  enactment  of  OBRA-1989,  section 
1862(bXlXC)  is  amended  in  the  matter  after  clause  (ii),  by  striking  “taking  into 
account  that”  and  inserting  “paying  benefits  secondary  to  this  title  when”. 

(6)  Effective  as  if  included  in  the  enactment  of  OBRA-1989,  section 

1862(b)(5)(C)(i)  (42  U.S.C.  1395y(b)(5)(C)(i))  is  amended  by  striking 

“6103(lX12)(DXiii)”  and  inserting  “6103(lX12XE)(iii)”.  inno, 

(7)  Effective  as  if  included  in  the  enactment  of  OBRA-1990,  section  4203(c)(2) 

of  such  Act  is  amended —  . 

(A)  by  striking  “the  application  of  clause  (m)  and  inserting  the  second 

sgi^t'dicc”* 

(B)  by  striking  “on  individuals”  and  all  that  follows  through  ‘  section  226A 

of  such  Act”;  ,  „  ,  „ 

(C)  in  clause  (ii),  by  striking  “clause”  and  inserting  sentence  ; 

(D)  in  clause  (v),  by  adding  “and”  at  the  end;  and 

(i)  by  inserting  “of  such  Act”  after  “1862(b)(1)(C)”,  and  .  u 

(ii)  by  striking  the  period  at  the  end  and  inserting  the  following:  , 
without  regard  to  the  number  of  employees  covered  by: such  plans.  • 

(8)  Effective  as  if  included  in  the  enactment  of  OBRA-1990,  section  4203(d) 
of  OBRA-1990  is  amended  by  striking  “this  subsection”  and  inserting  this  sec- 

tion” 

(9)  Effective  as  if  included  in  the  enactment  of  OBRA-1993,  section 

13561(e)(1)(D)  of  OBRA-1993  is  amended—  „ 

(A)  by  inserting  “effective  as  if  included  in  the  enactment  of  OBKA  1989, 

after  “(D)”,  and 

(B)  bv  striking  “of  each  subparagraph  . 

(10)  The  amendment  made  by  section  13561(e)(1)(G)  of  OBRA-1993,  to  the  ex¬ 
tent  it  relates  to  the  definition  of  large  group  health  plan,  shall  be  effective  as 
if  included  in  the  enactment  of  OBRA-1989. 

Subpart  B— Other  Items  and  Services  Relating  to  Parts  A 

and  B 

SEC.  8451.  DEFINITION  OF  FMGEMS  EXAMINATION  FOR  PAYMENT  OF  DIRECT  GRADUATE 
MEDICAL  EDUCATION. 

(a)  IN  GENERAL.-Section  1886(h)(5)(E)  (42  U.S  C.  1395ww(h)(5XE))  is  amended 
bv  inserting  “or  any  successor  examination”  after  Medical  Sciences  . 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a)  shall  apply  as 
included  in  the  enactment  of  the  Consolidated  Ommbus  Budget  Reconciliation  Act 
of  1985  (Public  Law  99-272). 

SEC.  8452.  QUALIFIED  MEDICARE  BENEFICIARY  OUTREACH. 

Not  later  than  1  year  after  the  date  of  the  enactment  of  this  Act,  the  Secretary 
of  Health  and  Human  Services  shall  establish  and  implement  a  method  for  obtain¬ 
ing  information  from  newly  eligible  medicare  beneficiaries  that  may  be  used  to  de- 
ing  lniormauon  iron  y  = ■  eligible  for  medical  assistance  for  medi- 

shSng unto sS“ ™diS  plans^s  qualified  medicare  benefidarij 
and  for  transmitting  such  information  to  the  State  in  which  such  a  beneficiary 
sides. 

SEC.  8453.  HOSPITAL  AGREEMENTS  WITH  ORGAN  PROCUREMENT  ORGANIZATIONS. 

(a)  Hospital  Agreements.— 

( 1)  In  general.— 
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(A)  Identification  of  organ  donors.— Section  1138(a)(l)(A)(iii)  (42 
U.S.C.  1320b-8(a)(lXA)(iii))  is  amended  to  read  as  follows: 

“(iii)  reauire  that  such  hospital’s  designated  organ  procurement  agency 
(as  defined  in  paragraph  (3)(B))  is  notified  of  potential  organ  donors;”. 

(B)  Agreements  with  designated  organ  procurement  agencies. — Sec¬ 
tion  1138(a)(1)  (42  U.S.C.  1320b-8(a)(  1))  is  amended— 

(i)  by  striking  the  period  at  the  end  of  subparagraph  (B)  and  insert¬ 
ing  and”;  ana 

(ii)  by  adding  at  the  end  the  following  new  subparagraph: 

“(C)  the  hospital  or  rural  primary  care  hospital  has  an  agreement  (as  defined 
in  paragraph  (3)(A))  only  with  such  hospital’s  designated  organ  procurement 
agency.  . 

(C)  Waiver  of  requirements  related  to  agreements. — Section  1138(a) 
(42  U.S.C.  1320b-8(a))  is  amended — 

(i)  by  redesignating  paragraph  (2)  as  paragraph  (3);  and 

(ii)  by  inserting  after  paragraph  (1)  the  following  new  paragraph: 
“(2XA)  The  Secretary  shall  grant  a  waiver  of  the  requirements  under  subpara¬ 
graphs  (AXiii)  and  (C)  of  paragraph  (1)  to  a  hospital  or  rural  primary  care  hospital 
desiring  to  enter  into  an  agreement  with  an  organ  procurement  agency  other  than 
such  hospital’s  designated  organ  procurement  agency  if  the  Secretary  determines 
that — 


“(i)  the  waiver  is  expected  to  increase  organ  donation;  and 
“(ii)  the  waiver  will  assure  equitable  treatment  of  patients  referred  for  trans¬ 
plants  within  the  service  area  served  by  such  hospital’s  designated  organ  pro¬ 
curement  agency  and  within  the  service  area  served  by  the  organ  procurement 
agency  with  which  the  hospital  seeks  to  enter  into  an  agreement  under  the 
waiver. 

“(B)  In  making  a  determination  under  subparagraph  (A),  the  Secretary  may  con¬ 
sider  factors  that  would  include,  but  not  be  limited  to— 

“(i)  cost  effectiveness; 

“(ii)  improvements  in  quality; 

“(iii)  whether  there  has  been  any  change  in  a  hospital’s  designated  organ  pro¬ 
curement  agency  due  to  a  change  made  on  or  after  December  28,  1992,  in  tht 
definitions  for  metropolitan  statistical  areas  (as  established  by  the  Office  of 
Management  and  Budget);  and 

“(iv)  the  length  and  continuity  of  a  hospital’s  relationship  with  an  organ  pro¬ 
curement  agency  other  than  the  hospital’s  designated  organ  procurement  agen¬ 
cy; 

except  that  nothing  in  this  subparagraph  shall  be  construed  to  permit  the  Secretary 
to  grant  a  waiver  that  does  not  meet  the  requirements  of  subparagraph  (A). 

‘XC)  Any  hospital  or  rural  primary  care  hospital  seeking  a  waiver  under  subpara¬ 
graph  (A)  shall  submit  an  application  to  the  Secretary  containing  such  information 
as  the  Secretary  determines  appropriate. 

“(D)  The  Secretary  shall — 

“(i)  publish  a  public  notice  of  any  waiver  application  received  from  a  hospital 
or  rural  primary  care  hospital  under  this  paragraph  within  30  days  of  receiving 
such  application;  and 


“(ii)  prior  to  making  a  final  determination  on  such  application  under  subpara¬ 
graph  (A),  offer  interested  parties  the  opportunity  to  submit  written  comments 
to  the  Secretary  during  the  60-day  period  beginning  on  the  date  such  notice  is 
published.”. 

(D)  Definitions. — Section  1138(aX3)  (42  U.S.C.  1320b-8(a)(3)),  as  redes¬ 
ignated  by  subparagraph  (C),  is  amended  to  read  as  follows: 

“(3)  For  purposes  of  this  subsection — 

“(A)  the  term  ‘agreement’  means  an  agreement  described  in  -section 
371(bX3XA)  of  the  Public  Health  Service  Act; 

“(B)  the  term  ‘designated  organ  procurement  agency’  means,  with  respect  to 
a  hospital  or  rural  primary  care  hospital,  the  -organ  procurement  agency  des¬ 
ignated  pursuant  to  subsection  (b)  for  the  service  area  in  which  such  hospital 
is  located;  and 


(C)  the  term  organ  means  a  human  kidney,  liver,  heart,  lung,  pancreas,  and 
any  other  human  organ  or  tissue  specified  by  the  Secretary  for  purposes  of  this 
subsection.”. 

(2)  Existing  agreements. — Any  hospital  or  rural  primary  care  hospital 
which  has  an  agreement  (as  defined  in  section  1138(a)(3)(A)  of  the  Social  Secu¬ 
rity  Act)  with  an  organ  procurement  agency  other  than  such  hospital’s  des¬ 
ignated  organ  procurement  agency  (as  defined  in  section  1138(a)(3)(B)  of  such 
Act)  on  the  date  of  the  enactment  of  this  section  shall,  if  such  hospital  desires 
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to  continue  such  agreement  on  and  after  the  effective  date  of  the  amendments 
made  by  paragraph  (1),  submit  an  application  to  the  Secretary  for  a  waiver 
under  section  1138(a)(2)  of  such  Act  not  later  than  January  1,  1995,  and  such 
agreement  may  continue  in  effect  pending  the  Secretary’s  determination  with 
respect  to  such  application. 

(3)  Effective  date. — The  amendments  made  by  paragraph  (1)  shall  apply  to 
hospitals  and  rural  primary  care  hospitals  participating  in  the  programs  under 
titles  XVIII  and  XIX  of  the  Social  Security  Act  beginning  January  1,  1995. 

(b)  Study  on  Hospital  Agreements  with  Organ  Procurement  Agencies.— 

(1)  In  general. — The  Office  of  Technology  Assessment  (referred  to  in  this  sec¬ 
tion  as  the  “OTA”)  shall,  pursuant  to  the  approval  of  the  Technology  Assess¬ 
ment  Board  of  the  OTA,  conduct  a  study  to  determine  the  efficacy  and  fairness 
of  requiring  a  hospital  to  enter  into  an  agreement  under  section  371(b)(3)(A)  of 
the  Public  Health  Service  Act  with  the  organ  procurement  agency  designated 
pursuant  to  section  1138(b)  of  the  Social  Security  Act  for  the  service  area  in 
which  such  hospital  is  located  and  the  impact  of  such  requirement  on  the  effi¬ 
cacy  and  fairness  of  organ  procurement  ana  distribution. 

(2)  Report. — Not  later  than  2  years  after  the  date  of  the  enactment  of  this 
Act,  the  OTA  shall  complete  the  study  required  under  paragraph  (1)  and  pre¬ 
pare  and  submit  to  the  Committee  on  Finance  and  the  Committee  on  Labor  and 
Human  Resources  of  the  Senate  and  the  Committee  on  Ways  and  Means  and 
the  Committee  on  Energy  and  Commerce  of  the  House  of  Representatives  a  re¬ 
port  containing  the  findings  of  such  study  and  the  implications  of  such  findings 
with  respect  to  policies  affecting  organ  procurement  and  distribution. 


SEC.  8454.  PEER  REVIEW  ORGANIZATIONS. 

(a)  Repeal  of  PRO  Precertification  Requirement  for  Certain  Surgical  Pro¬ 
cedures. —  . 

(1)  In  general. — Section  1164  (42  U.S.C.  1320c- 13)  is  repealed. 

(2)  Conforming  amendments. — 

(A)  Section  1154  (42  U.S.C.  1320c-3)  is  amended— 

(i)  in  subsection  (a),  by  striking  paragraph  (12),  and 

(ii)  in  subsection  (d),  by  striking  “(and  except  as  provided  in  section 
1164)”. 

(B)  Section  1833  (42  U.S.C.  13951)  is  amended— 

(i)  in  subsection  (a)(l)(D)(i),  by  striking  “,  or  for  tests  furnished  in 
connection  with  obtaining  a  second  opinion  required  under  section 
1164(c)(2)  (or  a  third  opinion,  if  the  second  opinion  was  in  disagreement 
with  the  first  opinion)”; 

(ii)  in  subsection  (a)(1),  by  striking  subparagraph  (G); 

(iii)  in  subsection  (a)(2)(A),  by  striking  “,  to  items  and  services  (other 
than  clinical  diagnostic  laboratory  tests)  furnished  in  connection  with 
obtaining  a  second  opinion  required  under  section  1164(c)(2)  (or  a  third 
opinion,  if  the  second  opinion  was  in  disagreement  with  the  first  opin¬ 
ion),”; 

(iv)  in  subsection  (a)(2)(D)(i) — 

(I)  by  striking  “basis,”  and  inserting  basis  or  ,  and 

(II)  by  striking  “,  or  for  tests  furnished  in  connection  with  obtain¬ 
ing  a  second  opinion  required  under  section  1164(c)(2)  (or  a  third 
opinion,  if  the  second  opinion  was  in  disagreement  with  the  first 

opinion)”;  ,  „  .  ,  „ 

(v)  in  subsection  (a)(3),  by  striking  “and  for  items  and  services  fur¬ 
nished  in  connection  with  obtaining  a  second  opinion  required  under 
section  1164(cX2),  or  a  third  opinion,  if  the  second  opinion  was  in  dis¬ 
agreement  with  the  first  opinion”;  and 

(vi)  in  the  first  sentence  of  subsection  (b),  by  striking  (4)  and  all 
that  follows  through  “and  (5)”  and  inserting  “and  (4)”. 

(C)  Section  1834(g)(1)(B)  (42  U.S.C.  1395m(g)(l)(B))  is  amended  by  strik¬ 
ing  “and  for  items  and  services  furnished  in  connection  with  obtaining  a 
second  opinion  required  under  section  1164(c)(2),  or  a  third  opinion,  if  the 
second  opinion  was  in  disagreement  with  the  first  opinion  . 

(D)  Section  1862(a)  (42  U.S.C.  1395y(a))  is  amended— 

(i)  bv  adding  “or”  at  the  end  of  paragraph  (14), 

(ii)  by  striking  “;  or”  at  the  end  of  paragraph  (15)  and  inserting  a  pe¬ 
riod,  and 

(E)  The  ftiSrien5„PcerofSam  WaX2XA>  (42  U.S.C,  1395w<aX2XA» 
is  amended  by  striking  “,  with  respect  to  items  and  services  furnished  in 
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connection  with  obtaining  a  second  opinion  required  under  section 
1164(c)(2)  (or  a  third  opinion,  if  the  second  opinion  was  in  disagreement 
with  the  first  opinion),”. 

(3)  Effective  date. — The  amendments  made  by  this  subsection  shall  apply 
to  services  provided  on  or  after  the  date  of  the  enactment  of  this  Act. 

(b)  Miscellaneous  and  Technical  Corrections. — ( 1)  The  third  sentence  of  sec¬ 
tion  1156(b)(1)  (42  U.S.C.  1320c-5(b)(  1))  is  amended  by  striking  “whehter”  and  in¬ 
serting  “whether”. 

(2) (A)  Section  1154(a)(9)(B)  (42  U.S.C.  1320c-3(a)(9)(B))  is  amended  to  read  as*fol- 
lows: 

“(B)  If  the  organization  finds,  after  reasonable  notice  to  and  opportunity  for 
discussion  with  the  physician  or  practitioner  concerned,  that  the  physician  or 
practitioner  has  furnished  services  in  violation  of  section  1156(a)  and  the  orga¬ 
nization  determines  that  the  physician  or  practitioner  should  enter  into  a  cor¬ 
rective  action  plan  under  section  1156(b)(1),  the  organization  shall  notify  the 
State  board  or  boards  responsible  for  the  licensing  or  disciplining  of  the  physi¬ 
cian  or  practitioner  of  its  finding  and  of  any  action  taken  as  a  result  of  the  find¬ 
ing.”. 

(B)  Subparagraph  (D)  of  section  1160(b)(1)  (42  U.S.C.  1320c-9(b)(  1))  is  amended 
to  read  as  follows: 

“(D)  to  provide  notice  in  accordance  with  section  1154(a)(9)(B);”. 

(3)  Section  4205(d)(2)(B)  of  OBRA-1990  is  amended  by  striking  “amendments” 
and  inserting  “amendment”. 

(4)  Section  1160(d)  (42  U.S.C.  1320c— 9{d))  is  amended  by  striking  “subpena”  and 
inserting  “subpoena”. 

(5)  Section  4205(e)(2)  of  OBRA-1990  is  amended  by  striking  “amendments”  and 
inserting  “amendment”  and  by  striking  “all”. 

(6) (A)  Except  as  provided  in  subparagraph  (B),  the  amendments  made  by  this  sub¬ 
section  shall  take  effect  as  if  included  in  the  enactment  of  OBRA-1990. 

(B)  The  amendments  made  by  paragraph  (2)  (relating  to  the  requirement  on  re¬ 
porting  of  information  to  State  boards)  shall  take  effect  on  the  date  of  the  enactment 
of  this  Act. 

SEC.  8455.  HEALTH  MAINTENANCE  ORGANIZATIONS. 

(a)  Adjustment  in  Medicare  Capitation  Payments  to  Take  Into  Account 
Secondary  Payer  Status. — 

( 1)  In  general.— In  defining  the  classes  to  be  used  in  determining  the  annual 
per  capita  rate  of  payment  under  section  1876(a)(1)(B)  of  the  Social  Security  Act 
to  an  eligible  organization  with  a  risk-sharing  contract  under  such  section  (for 
contract  years  beginning  on  or  after  October  1,  1994),  the  Secretary  of  Health 
and  Human  Services  shall  treat  as  a  separate  class  individuals  entitled  to  bene¬ 
fits  under  title  XVIII  of  such  Act  with  respect  to  whom  there  is  a  group  health 
plan  that  is  a  primal^  plan  (within  the  meaning  of  section  1862(b)(2)(A)  of  such 
Act). 

(2)  Deadline  for  announcement  of  rates.— Not  later  than  September  1, 
1994,  the  Secretary  shall  announce  annual  per  capita  rates  of  payment  for  eligi¬ 
ble  organizations  described  in  paragraph  (1)  that  take  into  account  the  separate 
treatment  of  individuals  with  respect  to  whom  there  is  a  group  health  plan  that 
is  a  primary  plan. 

(b)  Revisions  in  the  Payment  Methodology  for  Risk  Contractors.— Section 
4204(b)  of  OBRA-1990  is  amended  to  read  as  follows: 

“(b)  Revisions  in  the  Payment  Methodology  for  Risk  Contractors.— (1)( A) 
Not  later  than  October  1,  1995,  the  Secretary  of  Health  and  Human  Services  (in 
this  subsection  referred  to  as  the  ‘Secretary’)  shall  submit  a  proposal  to  the  Con¬ 
gress  that  provides  for  revisions  to  the  payment  method  to  be  applied  in  years  be¬ 
ginning  with  1996  for  organizations  with  a  risk-sharing  contract  under  section 
1876(g)  of  the  Social  Security  Act.  * 

“(B)  In  proposing  the  revisions  required  under  subparagraph  (A),  the  Secretary 
shall  consider — 

“(i)  the  difference  in  costs  associated  with  medicare  beneficiaries  with  differ¬ 
ing  health  status  and  demographic  characteristics;  and 

“(ii)  the  effects  of  using  alternative  geographic  classifications  on  the  deter¬ 
minations  of  costs  associated  with  beneficiaries  residing  in  different  areas. 

“(2)  Not  later  than  3  months  after  the  date  of  submittal  of  the  proposal  under 
paragraph  (1),  the  Comptroller  General  shall  review  the  proposal  and  shall  report 
to  Congress  on  the  appropriateness  of  the  proposed  modifications.”. 
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(c)  Miscellaneous  and  Technical  Corrections. — (1)  Section  1876(a)(3)  (42 
U.S.C.  1395mm(a)(3))  is  amended  by  striking  “subsection  (c)(7)”  and  inserting  “sub¬ 
sections  (c)(2)(B)(ii)  and  (c)(7)”. 

(2)  Section  4204(c)(3)  of  OBRA-1990  is  amended  by  striking  “for  1991”  and  insert¬ 
ing  “for  years  beginning  with  1991”. 

(3)  Section  4204(d)(2)  of  OBRA-1990  is  amended  by  striking  “amendment”  and  in¬ 
serting  “amendments”. 

(4)  Section  1876(a)(l)(E)(ii)(I)  (42  U.S.C.  1395mm(a)(l)(E)(ii)(I))  is  amended  by 
striking  the  comma  after  “contributed  to”. 

(5)  Section  4204(e)(2)  of  OBRA-1990  is  amended  by  striking  “(which  has  a  risk¬ 
sharing  contract  under  section  1876  of  the  Social  Security  Act)”. 

(6)  Section  4204(f)(4)  of  OBRA-1990  is  amended  by  striking  “final”. 

(7)  Section  1862(b)(3)(C)  (42  U.S.C.  1395y(b)(3)(C))  is  amended— 

(A)  in  the  heading,  by  striking  “plan”  and  inserting  “plan  OR  A  LARGE  GROUP 
HEALTH  PLAN”; 

(B)  by  striking  “group  health  plan”  and  inserting  “group  health  plan  or  a 
large  group  health  plan”; 

(C)  by  striking  unless  such  incentive  is  also  offered  to  all  individuals  who 
are  eligible  for  coverage  under  the  plan”;  and 

(D)  by  striking  “the  first  sentence  of  subsection  (a)  and  other  than  subsection 
(b)”  and  inserting  “subsections  (a)  and  (b)”. 

(8)  The  amendments  made  by  this  subsection  shall  take  effect  as  if  included  in 
the  enactment  of  OBRA-1990. 


SEC.  8456.  HOME  HEALTH  AGENCIES. 

(a)  Use  of  Most  Current  Data  in  Determining  Wage  Index. — 

(1)  In  general.— Section  1861(v)(l)(L)(iii)  (42  U.S.C.  1395x(v)(l)(L)(iii))  is 
amended  by  striking  “as  of  such  date  to”  and  inserting  “and  determined  using 
the  survey  of  the  most  recent  available  wages  and  wage-related  costs  of’. 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1)  shall  apply 
with  respect  to  cost  reporting  periods  beginning  on  or  after  July  1.  1996. 

(b)  Clarification  of  Extension  of  Waiver  of  Liability.— 

(1)  In  general. — The  second  sentence  of  section  9205  of  the  Consolidated 

Omnibus  Budget  Reconciliation  Act  of  1985  is  amended  by  striking  “November 
1,  1990”  and  inserting  “December  31,  1995”.  ,  r 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1)  shall  take  et- 
fect  as  if  included  in  the  enactment  of  OBRA-1990. 

SEC.  8457.  PERMANENT  EXTENSION  OF  AUTHORITY  TO  CONTRACT  WITH  FISCAL 
INTERMEDIARIES  AND  CARRIERS  ON  OTHER  THAN  A  COST  BASIS. 

(a)  In  General. — Section  2326(a)  of  the  Deficit  Reduction  Act  of  1984,  as  amend¬ 
ed  by  section  6215  of  OBRA-1989,  is  amended  in  the  third  sentence  by  striking 
“during  such  period”  and  inserting  “beginning  with  fiscal  year  1990  and  any  subse- 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a)  shall  take  effect  on 
the  date  of  the  enactment  of  this  Act. 


SEC.  8458.  TRANSPORTATION  DEMONSTRATION  PROJECT. 

(a)  In  General. — The  Secretary  of  Health  and  Human  Services  shall  conduct  a 

demonstration  project  at  2  sites  to —  ,.  ,  , 

(1)  examine  methods  to  reduce  the  cost  of  non-emergency  medical  transpor¬ 
tation  and  regularly  scheduled  medical  transportation  by  coordinating  the  tim¬ 
ing  of  the  provision  of  non-emergency  medical  services  with  the  availability  of 

public  transportation;  and  .  ,  ,  • _ 

(2)  examine  methods  to  reduce  the  cost  of  emergency  medical  transportation 

and  emergency  room  treatment  through  the  supervised  use  of  ambulance  emer¬ 
gency  medical  technicians.  ,  ,  ,  ...  „• 

(b)  Selection  of  Sites.— Of  the  2  sites  selected  for  the  demonstration  project 
under  subsection  (a),  one  shall  be  in  an  urban  area  and  one  shall  be  m  a  rural  area. 

SEC.  8459.  DIABETES  TREATMENT  DEMONSTRATION  PROJECT. 

The  Secretary  of  Health  and  Human  Services  conduct  a  demonstration  project  at 
sites  in  urban  and  rural  areas  under  which  the  Secretary  shall  provide  for  coverage 
under  the  medicare  program  of  comprehensive  diabetes  treatment,  managemen  , 
and  education  services  (including  services  necessary  to  provide  intensive  metabolic 
management  found  effective  by  the  Diabetes  Control  and  Complications  Trial  of  the 
National  Institutes  of  Health)  to  determine  whether  the  manner  in  which  payment 
is  made  for  the  treatment  of  diabetes  under  the  medicare  program  should  be  modi¬ 
fied. 
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SEC.  8460.  EXPANSION  OF  NUMBER  OF  SITES  FOR  DEMONSTRATION  PROGRAM  OF  ALL-INCLU¬ 
SIVE  CARE  FOR  THE  ELDERLY  (PACE). 

Section  9412(b)(1)  of  the  Omnibus  Budget  Reconciliation  Act  of  1986  is  amended 
by  striking  “not  more  than  15”  and  inserting  “not  more  than  30”. 


SEC.  8460 A.  MISCELLANEOUS  AND  TECHNICAL  CORRECTIONS. 


(a)  Survey  and  Certification  Requirements.— (1)  Section  1864  (42  U.S.C. 
1395aa)  is  amended — 

(A)  in  subsection  (e),  by  striking  “title”  and  inserting  “title  (other  than  qny 
fee  relating  to  section  353  of  the  Public  Health  Service  Act)”;  and 

(B)  in  the  first  sentence  of  subsection  (a),  by  striking  “1861(s)  or”  and  all  that 
follows  through  “Service  Act,”  and  inserting  “1861(s),”. 

(2)  An  agreement  made  by  the  Secretary  of  Health  and  Human  Services  with  a 
State  under  section  1864(a)  of  the  Social  Security  Act  may  include  an  agreement 
that  the  services  of  the  State  health  agency  or  other  appropriate  State  agency  (or 
the  appropriate  local  agencies)  will  be  utilized  by  the  Secretary  for  the  purpose  of 
determining  whether  a  laboratory  meets  the  requirements  of  section  353  of  the  Pub¬ 
lic  Health  Service  Act. 

(b)  Home  Dialysis  Demonstration  Technical  Corrections.— Section  4202  of 
OBRA-1990  is  amended — 

( 1)  in  subsection  (bX  1XA),  by  striking  “home  hemodialysis  staff  assistant”  and 
inserting  “qualified  home  hemodialysis  staff  assistant  (as  described  in  sub¬ 
section  (d))”; 

(2)  in  subsection  (bX2XB)(ii)(I),  by  striking  “(as  adjusted  to  reflect  differences 
in  area  wage  levels)”; 

(3)  in  subsection  (cXU(A),  by  striking  “skilled”;  and 

(4)  in  subsection  (cXIXE),  by  striking  “(b)(4)”  and  inserting  “(b)(2)”. 

(c)  Technical  Correction  to  Revisions  of  Coverage  for  Immunosuppressive 
Drug  Therapy.— 

(1)  In  general.— Section  1861(s)(2)(J)  (42  U.S.C.  1395x(s)(2)(J)),  as  amended 
by  section  13565  of  OBRA— 1993,  is  amended — 

(A)  by  redesignating  clauses  (ii)  through  (v)  as  clauses  (iii)  through  (vi); 
and 


(B)  by  striking  clause  (i)  and  inserting  the  following: 

“(i)  before  1994,  within  12  months  after  the  date  of  the  transplant  proce¬ 
dure, 

“(ii)  to  an  individual  who  receives  a  transplant  during  1994,  within  487 
days  after  the  date  of  the  transplant  procedure,”. 

(2)  Administration  of  benefit.— The  Secretary  of  Health  and  Human  Serv¬ 
ices  may  administer  section  1861(s)(2)(J)  of  the  Social  Security  Act  (as  amended 
by  paragraph  (1))  in  a  manner  such  that  the  months  of  coverage  of  drugs  de¬ 
scribed  in  such  section  are  provided  consecutively,  so  long  as  the  total  number 
of  months  of  coverage  provided  is  the  same  as  the  number  described  in  such 
section. 

(d)  Other  Miscellaneous  and  Technical  Provisions.— (1)  Section  1833  (42 
U.S.C.  13951)  is  amended  by  redesignating  the  subsection  (r)  added  by  section 
4206(b)(2)  of  OBRA-1990  as  subsection  (s).  y  section 

(2)  Section  1866(f)(1)  (42  U.S.C.  1395cc(f)(l))  is  amended  by  striking  “1833(r)”  and 
inserting  “1833(s)”. 

(3)  Section  4201(dX2)  of  OBRA-1990  is  amended  by  striking  “(B)  by  striking”  “(C) 
by  striking”,  and  “(3)  by  adding”  and  inserting  “(i)  by  striking”,  “(ii)  by  strildng” 
and  “(B)  by  adding”,  respectively. 

(4)  The  section  following  section  4206  of  OBRA-1990  is  amended  by  striking  “SEC. 
4027.”  and  inserting  “Sec.  4207.”,  and  in  this  subtitle  is  referred  to  as  section  4207 
of  OBRA-1990. 

(5) (A)  Section  4207(aXl)  of  OBRA-1990  is  amended  by  adding  closing  quotation 

marks  and  a  period  after  “such  review.”.  -v- 

(B)  Section  4207(a)(4)  of  OBRA-1990  is  amended  by  striking  “this  subsection”  and 
inserting  “paragraphs  (2)  and  (3)”. 

(C)  Section  4207(bXl)  of  OBRA-1990  is  amended  by  striking  “section  3(7)”  and  in¬ 
serting  “section  601(aXl)”. 


(6)  Section  2355(b)(1)(B)  of  the  Deficit  Reduction  Act  of  1984,  as  amended  bv  sec¬ 
tion  4207(b)(4XBXii)  of  OBRA-1990,  is  amended-  Y 

(A)  by  striking  “12907(cX4XA)”  and  inserting  “4207(b)(4)(B)(i)”  and 

(B)  by  striking  “feasibilitly”  and  inserting  “feasibility”. 

(7)  Section  4207(b)(4)(BXiii)(III)  of  OBRA-1990  is  amended  by  striking  the  period 
at  the  end  and  inserting  a  semicolon. 
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(8)  Subsections  (c)(3)  and  (e)  of  section  2355  of  the  Deficit  Reduction  Act  of  1984, 
as  amended  by  section  4207(b)(4)(B)  of  OBRA-1990,  are  each  amended  by  striking 
“12907(c)(4)(A)”  each  place  it  appears  and  inserting  “4207(b)(4)(B)”. 

(9)  Section  4207(c)(2)  of  OBRA-1990  is  amended  by  striking  “the  Committee  on 
Ways  and  Means”  each  place  it  appears  and  inserting  r‘the  Committees  on  Ways  and 
Means  and  Energy  and  Commerce6. 

(10)  Section  4207(d)  of  OBRA-1990  is  amended  by  redesignating  the  second  para¬ 
graph  (3)  (relating  to  effective  date)  as  paragraph  (4). 

(11)  Section  4207(i)(2)  of  OBRA-1990  is  amended — 

(A)  by  striking  the  period  at  the  end  of  clause  (iii)  and  inserting  a  semicolon, 
and 

(B)  in  clause  (v),  by  striking  “residents”  and  inserting  “patients”. 

(12)  Section  4207(j)  of  OBRA-1990  is  amended  by  striking ’‘title”  each  place  it  ap¬ 
pears  and  inserting  “subtitle”. 

PART  4— PROVISIONS  RELATING  TO  MEDICARE 
SUPPLEMENTAL  INSURANCE  POLICIES 

SEC.  8461.  STANDARDS  FOR  MEDICARE  SUPPLEMENTAL  INSURANCE  POLICIES. 

(a)  Simplification  of  Medicare  Supplemental  Policies.— 

(1)  Section  4351  of  OBRA-1990  is  amended  by  striking  “(a)  In 
General.—”. 

(2)  Section  1882(p)  (42  U.S.C.  1395ss(p))  is  amended— 

(A)  in  paragraph  (1)(A) — 

(i)  by  striking  “promulgates”  and  inserting  changes  the  revised 
NAIC  Model  Regulation  (described  in  subsection  (m))  to  incorporate”, 

(ii)  by  striking  “(such  limitations,  language,  definitions,  format,  and 
standards  referred  to  collectively  in  this  subsection  as  ‘NAIC  stand- 
flrds*) Rrid 

(iii) ' by  striking  “included  a  reference  to  the  NAIC  standards”  and  in¬ 
serting  “were  a  reference  to  the  revised  NAIC  Model  Regulation  as 
changed  under  this  subparagraph  (such  changed  regulation  referred  to 
in  this  section  as  the  ‘1991  NAIC  Model  Regulation’)’; 

(B)  in  paragraph  (1)(B) —  ,  , , 

(i)  by  striking  “promulgate  NAIC  standards” ^and  inserting  make  the 
changes  in  the  revised  NAJC  Model  Regulation”, 

(ii)  by  striking  “limitations,  language,  definitions,  format,  and  stand¬ 

ards  described  in  clauses  (i)  through  (iv)  of  such  subparagraph  (in  this 
subsection  referred  to  collectively  as  ‘Federal  standards )  and  inserting 
“a  regulation”,  and  ,  _  ,  ,  ^  ,  ,  „  , 

(iii)  by  striking  “included  a  reference  to  the  Federal  standards  and 
inserting  “were  a  reference  to  the  revised  NAIC  Model  Regulation  as 
changed  by  the  Secretary  under  this  subparagraph  (such  changed  regu¬ 
lation  referred  to  in  this  section  as  the  ‘1991  Federal  Regulation  )  ; 

(C)  in  paragraph  (l)(C)(i),  by  striking  “NAIC  standards  or  the  federal 
standards”  and  inserting  “1991  NAIC  Model  Regulation  or  1991  Federal 

(D)  in  paragraphs  (l)(C)(ii)(I),  (1)(E),  (2),  and  (9)(B),  by  striking  NAIC  or 
Federal  standards”  and  inserting  “1991  NAIC  Model  Regulation  or  1991 

Federal  Regulation”;  . 

(E)  in  paragraph  (2X0,  by  striking  “(5)(B)”  and  inserting  (4)(B)  ; 

(F)  in  paragraph  (4)(A)(i),  by  inserting  or  paragraph  (6)  after  (B)  , 

(G)  in  paragraph  (4),  by  striking  “applicable  standards  each  place  it  ap¬ 

pears  and  inserting  “applicable  1991  NAIC  Model  Regulation  or  1991  Fed¬ 
eral  Regulation”;  ,  , 

(H)  in  paragraph  (6),  by  striking  “in  regard  to  the  limitation  of  benefits 
described  in  paragraph  (4)”  and  inserting  “described  in  clauses  (l)  through 

(iii)  of  paragraph  ( 1)(A)”;  ,  .  ,.  „ 

(I)  in  paragraph  (7),  by  striking  policyholder  and  inserting  policy- 

h°MHn  'paragraph  (8),  by  striking  “after  the  effective  date  of  the  NAIC  or 
Federal  standards  with  respect  to  the  policy,  in  violation  of  the  previous  re¬ 
quirements  of  this  subsection”  and  inserting  on  and  after  the  effective  date 
specified  in  paragraph  (1)(C)  (but  subject  to  paragraph  (10))  in  violation  of 
the  applicable  1991  NAIC  Model  Regulation  or  1991  Federal  Regulation  in¬ 
sofar  as  such  regulation  relates  to  the  requirements  of  subsection  (o)  or  (q) 
or  clause  (i),  (ii),  or  (iii)  of  paragraph  (1)(A)  , 
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(K)  in  paragraph  (9),  by  adding  at  the  end  the  following  new  subpara¬ 
graph: 

“(D)  Subject  to  paragraph  (10),  this  paragraph  shall  apply  to  sales  of  policies  oc¬ 
curring  on  or  after  the  effective  date  specified  in  paragraph  (1)(C).”;  and 

(L)  in  paragraph  (10),  by  striking  “this  subsection”  and  inserting  “para¬ 
graph  (l)(A)(i)”. 

(b)  Guaranteed  Renewability.— Section  1882(q)  (42  U.S.C.  1395ss(q))  is  amend¬ 
ed — 

(1)  in  paragraph  (2),  by  striking  “paragraph  (2)”  and  inserting  “paragraph 
(4)”,  and 

(2)  in  paragraph  (4),  by  striking  “the  succeeding  issuer”  and  inserting  “issuer 
of  the  replacement  policy5’. 

(c)  Enforcement  of  Standards. — 

(1)  Section  1882(aX2)  (42  U.S.C.  1395ss(a)(2))  is  amended— 

(A)  in  subparagraph  (A),  by  striking  “NAIC  standards  or  the  Federal 
standards”  and  inserting  “1991  NAIC  Model  Regulation  or  1991  Federal 
Regulation”,  and 

(B)  by  striking  “after  the  effective  date  of  the  NAIC  or  Federal  standards 
with  respect  to  the  policy”  and  inserting  “on  and  after  the  effective  date 
specified  in  subsection  (pXl)(C)”. 

(2)  The  sentence  in  section  1882(b)(1)  added  by  section  4353(c)(5)  of  OBRA- 
1990  is  amended — 

(A)  by  striking  “The  report”  and  inserting  “Each  report”, 

(B)  by  inserting  “and  requirements”  after  “standards”, 

(C)  by  striking  “and”  after  “compliance,”,  and 

(D)  by  striking  the  comma  after  “Commissioners”. 

(3)  Section  1882(gX2)(B)  (42  U.S.C.  1395ss(g)(2)(B))  is  amended  by  striking 
“Panel”  and  inserting  “Secretary”. 

(4)  Section  1882(b)(1)  (42  U.S.C.  1395ss(b)(l))  is  amended  by  striking  “the  the 
Secretary”  and  inserting  “the  Secretary”. 

(d)  Preventing  Duplication.— 

(1)  Section  1882(dX3)(A)  (42  U.S.C.  1395ss(d)(3)(A))  is  amended — 

(A)  by  amending  the  first  sentence  to  read  as  follows: 

“(i)  It  is  unlawful  for  a  person  to  sell  or  issue  to  an  individual  entitled  to  benefits 
under  part  A  or  enrolled  under  part  B  of  this  title — 

“(I)  a  health  insurance  policy  with  knowledge  that  the  policy  duplicates  health 
benefits  to  which  the  individual  is  otherwise  entitled  under  this  title  or  title 
XIX, 

“(II)  a  medicare  supplemental  policy  with  knowledge  that  the  individual  is  en¬ 
titled  to  benefits  under  another  medicare  supplemental  policy,  or 
“(III)  a  health  insurance  policy  (other  than  a  medicare  supplemental  policy) 
with  knowledge  that  the  policy  duplicates  health  benefits  to  which  the  individ¬ 
ual  is  otherwise  entitled,  other  than  benefits  to  which  the  individual  is  entitled 
under  a  requirement  of  State  or  Federal  law.”; 

(B)  by  designating  the  second  sentence  as  clause  (ii)  and,  in  such  clause 
by  striking  “the  previous  sentence”  and  inserting  “clause  (i)”; 

(C)  by  designating  the  third  sentence  as  clause  (iii)  and,  in  such  clause — 

(i)  by  striking  “the  previous  sentence”  and  inserting  “clause  (i)  with 
respect  to  the  sale  of  a  medicare  supplemental  policy”,  and 

(ii)  by  striking  “and  the  statement”  and  all  that  follows  up  to  the  pe¬ 
riod  at  the  end;  and 

(D)  by  striking  the  last  sentence. 

(2)  Section  1882(d)(3)(B)  (42  U.S.C.  1395ss(d)(3)(B))  is  amended— 

(A)  in  clause  (ii)(II),  by  striking  “65  years  of  age  or  older”, 

(B)  in  clause  (iiiXI),  by  striking  “another  medicare”  and  inserting  “a  medi¬ 
care  , 

(C)  in  clause  (iii)(I),  by  striking  “such  a  policy”  and  inserting  “a  medicare 
supplemental  policy”, 

(D)  in  clause  (iiiXII),  by  striking  “another  policy”  and  inserting  “a  medi¬ 
care  supplemental  policy”,  and 

((  r  (E)  by  amending  subclause  (III)  of  clause  (iii)  to  read  as  follows: 

,.  (Dl)  If  the  statement  required  by  clause  (i)  is  obtained  and  indicates  that  the  in¬ 
dividual  is  entitled  to  any  medical  assistance  under  title  XIX,  the  sale  of  the  policy 
is  not  in  violation  of  clause  (i)  (insofar  as  such  clause  relates  to  such  medical  assist- 
ance),  if  (aa)  a  State  medicaid  plan  under  such  title  pays  the  premiums  for  the  pol- 
Yqok/  ui/li.™  case  of  a  qualified  medicare  beneficiary  described  in  section 
1905(p)(l),  the  policy  provides  for  coverage  of  outpatient  prescription  drugs,  or  (cc) 
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the  only  medical  assistance  to  which  the  individual  is  entitled  under  the  State  plan 
is  medicare  cost  sharing  described  in  section  1905(p)(3)(A)(ii).”. 

(3)(A)  Section  1882(d)(3)(C)  (42  U.S.C.  1395ss(d)(3)(C))  is  amended— 

(i)  by  striking  “the  selling”  and  inserting  “(i)  the  sale  or  issuance”,  and 

(ii)  by  inserting  before  the  period  at  the  end  the  following:  (ii)  the  sale 
or  issuance  of  a  policy  or  plan  described  in  subparagraph  (A)(i)(I)  (other 
than  a  medicare  supplemental  policy  to  an  individual  entitled  to  any  medi¬ 
cal  assistance  under  title  XIX)  under  which  all  the  benefits  are  fully  pay¬ 
able  directly  to  or  on  behalf  of  the  individual  without  regard  to  other  health 
benefit  coverage  of  the  individual  but  only  if  (for  policies  sold  or  issued 
more  than  60  days  after  the  date  the  statements  are  published  or  promul¬ 
gated  under  subparagraph  (D))  there  is  disclosed  in  a  prominent  manner 
as  part  of  (or  together  with)  the  application  the  applicable  statement  (speci¬ 
fied  under  subparagraph  (D))  of  the  extent  to  which  benefits  payable  under 
the  policy  or  plan  duplicate  benefits  under  this  title  and  (in  the  case  of  a 
policy  that  is  not  a  health  plan  described  in  section  2203(c)(2)  and  does  not 
provide  coverage  for  benefits  regardless  of  other  coverage),  to  the  extent 
considered  appropriate  by  the  Secretary,  benefits  under  the  guaranteed  na¬ 
tional  benefit  package  under  title  XXI  or  under  a  standardized  benefit  pack¬ 
age  for  supplemental  health  benefit  policies  established  under  part  D  of 
title  XXII,  or  (iii)  the  sale  or  issuance  of  a  policy  or  plan  described  in  sub- 
paragraph  (AXiXIII)  under  which  all  the  benefits  are  fully  payable  directly 
to  or  on  behalf  of  the  individual  without  regard  to  other  health  benefit  cov¬ 
erage  of  the  individual”. 

(B)  Section  1882(d)(3)  (42  U.S.C.  1395ss(d)(3))  is  amended  by  adding  at  the 
end  the  following: 

“(I)  within  the  90-day  period  beginning  on  the  date  of  the  enactment  of  this 
subparagraph,  the  National  Association  of  Insurance  Commissioners  develops 
(after  consultation  with  consumer  and  insurance  industry  representatives)  and 
submits  to  the  Secretary  a  statement  for  each  of  the  types  of  health  insurance 
policies  (other  than  medicare  supplemental  policies  and  including,  but  not  lim¬ 
ited  to,  as  separate  types  of  policies,  policies  paying  directly  to  the  beneficiary 
fixed,  cash  benefits,  and  policies  that  limit  benefit  payments  to  specific  diseases) 
which  are  sold  or  issued  to  persons  entitled  to  health  benefits  under  this  title, 
of  the  extent  to  which  benefits  payable  under  the  policy  or  plan  duplicate  bene¬ 
fits  under  this  title,  and  ,  .  ,  . .  , , 

“(II)  the  Secretary  approves  all  the  statements  submitted  as  meeting  the  re¬ 
quirements  of  subclause  (I),  . 

each  such  statement  shall  be  (for  purposes  of  subparagraph  (C))  the  statement  spec- 
ified  under  this  subparagraph  for  the  type  of  policy  involved.  The  Secretai^  shall 
review  and  approve  (or  disapprove)  all  the  statements  submitted  under  subclause 
(I)  within  30  days  after  the  date  of  their  submittal.  Upon  approval  of  such  state¬ 
ments,  the  Secretary  shall  publish  such  statements. 

“(ii)  If  the  Secretary  does  not  approve  the  statements  under  clause  (l)  or  the  state¬ 
ments  are  not  submitted  within  the  90-day  period  specified  in  such  clause,  the  Sec¬ 
retary  shall  promulgate  (after  consultation  with  consumer  and  insurance  industry 
representatives  and  not  later  than  90  days  after  the  date  of  disapproval  or  the  end 
of  such  90-day  period  (as  the  case  may  be))  a  statement  for  each  of  the  types  of 
health  insurance  policies  (other  than  medicare  supplemental  policies  and  including, 
but  not  limited  to,  as  separate  types  of  policies,  policies  paying  directly  to  the  bene¬ 
ficiary  fixed,  cash  benefits,  and  policies  that  limit  benefit  payments  to  specific  dis¬ 
eases)  which  are  sold  or  issued  to  persons  entitled  to  health  benefits  under  this  title, 
of  the  extent  to  which  benefits  payable  under  the  policy  or  plan  duplicate  benefits 
under  this  title,  and  each  such  statement  shall  be  (for  purposes  of  subparagraph  (O)) 
the  statement  specified  under  this  subparagraph  for  the  type  of  policy  involved 

(C)  The  requirement  of  a  disclosure  under  section  1882(d)(3)(C)(ii)  ol  me  So¬ 
cial  Security  Act  shall  not  apply  to  an  application  made  for  a  policy  or  plan  be¬ 
fore  60  days  after  the  date  the  Secretary  of  Health  Human  Services  pub¬ 
lishes  or  promulgates  all  the  statements  under  section  1882(d)(3)(D)  of  such  Act. 

(4)  Subparagraphs  (A)  and  (B)  of  section  1882(q)(5)  are  amended  by  striking 
“of  the  Social  Security  Act”. 

(e)  Loss  Ratios  and  Refunds  of  Premiums.— 

(1)  Section  1882(r)  (42  U.S.C.  1395ss(r))  is  amended— 

(A)  in  paragraph  (1),  by  striking  “or  sold”  and  inserting  or  renewed  or 
otherwise  provide  coverage  after  the  date  described  in  subsection  (p)(  1)(C))  ; 

(B)  in  paragraph  (1)(A),  by  inserting  “for  periods  ^after  the  effective  date 
of  these  provisions”  after  “the  policy  can  be  expected”; 
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(C)  in  paragraph  (1)(A),  by  striking  “Commissioners,”  and  inserting  “Com¬ 
missioners)”; 

(D)  in  paragraph  (1)(B),  by  inserting  before  the  period  at  the  end  the  fol¬ 
lowing:  treating  policies  of  the  same  type  as  a  single  policy  for  each 

standard  package”; 

(E)  by  adding  at  the  end  of  paragraph  (1)  the  following:  “For  the  purpose 
of  calculating  the  refund  or  credit  required  under  paragraph  (1)(B)  for  a 
policy  issued  before  the  date  specified  in  subsection  (p)(l)(C),  the  refund  or 
credit  calculation  shall  be  based  on  the  aggregate  benefits  provided  and 
premiums  collected  under  all  such  policies  issued  by  an  insurer  in  a  State 
(separated  as  to  individual  and  group  policies)  and  shall  be  based  only  on 
aggregate  benefits  provided  and  premiums  collected  under  such  policies 
after  the  date  specified  in  section  8461(m)(4)  of  the  Health  Security  Act.”; 

(F)  in  the  first  sentence  of  paragraph  (2)(A),  by  striking  “by  policy  num¬ 
ber”  and  inserting  “by  standard  package”; 

(G)  by  striking  the  second  sentence  of  paragraph  (2)(A)  and  inserting  the 
following:  “Paragraph  (1)(B)  shall  not  apply  to  a  policy  until  12  months  fol¬ 
lowing  issue.”; 

(H)  in  the  last  sentence  of  paragraph  (2)(A),  by  striking  “in  order”  and 
all  that  follows  through  “are  effective”; 

(I)  by  adding  at  the  end  of  paragraph  (2)(A),  the  following  new  sentence: 
“In  the  case  of  a  policy  issued  before  the  date  specified  in  subsection 
(p)(l)(C),  paragraph  (1)(B)  shall  not  apply  until  1  year  after  the  date  speci¬ 
fied  in  section  8461(m)(4)  of  the  Health  Security  Act.”; 

(J)  in  paragraph  (2),  by  striking  “policy  year”  each  place  it  appears  and 
inserting  “calendar  year”; 

(K)  in  paragraph  (4),  by  striking  “February”,  “disllowance”,  “loss-ratios” 
each  place  it  appears,  and  “loss-ratio”  and  inserting  “October”,  “disallow¬ 
ance”,  “loss  ratios”,  and  “loss  ratio”,  respectively; 

(L)  in  paragraph  (6)(A),  by  striking  “issues  a  policy  in  violation  of  the  loss 
ratio  requirements  of  this  subsection”  and  “such  violation”  and  inserting 
“fails  to  provide  refunds  or  credits  as  required  in  paragraph  (1)(B)”  and 
“policy  issued  for  which  such  failure  occurred”,  respectively;  and 

(M)  in  paragraph  (6)(B),  by  striking  “to  policyholders”  and  inserting  “to 
the  policyholder  or,  in  the  case  of  a  group  policy,  to  the  certificate  holder”. 

(2)  Section  1882(b)(1)  (42  U.S.C.  1395ss(b)(l))  is  amended,  in  the  matter  after 
subparagraph  (H),  by  striking  “subsection  (F)”  and  inserting  “subparagraph 
(F)  . 


(3)  Section  4355(d)  of  OBRA-1990  is  amended  by  striking  “sold  or  issued”  and 
all  that  follows  and  inserting  “issued  or  renewed  (or  otherwise  providing  cov¬ 
erage  after  the  date  described  in  section  1882(p)(l)(C)  of  the  Social  Security  Act) 
on  or  after  the  date  specified  in  section  1882(p)(l)(C)  of  the  Social  Security 
Act.  . 

(f)  Treatment  of  HMO’s. — 

(1)  Section  1882(g)(1)  (42  U.S.C.  1395ss(g)(l))  is  amended  by  striking  “a 
health  maintenance  organization  or  other  direct  service  organization”  and  all 
that  follows  through  “1833”  and  inserting  “an  eligible  organization  (as  defined 
in  section  1876(b))  if  the  policy  or  plan  provides  benefits  pursuant  to  a  contract 
under  section  1876  or  an  approved  demonstration  project  described  in  section 
603(c)  of  the  Social  Security  Amendments  of  1983,  section  2355  of  the  Deficit 
Reduction  Act  of  1984,  or  section  9412(b)  of  the  Omnibus  Budget  Reconciliation 
Act  of  1986,  or,  during  the  period  beginning  on  the  date  specified  in  subsection 
(p)(l)(C)  and  ending  on  December  31,  1994,  a  policy  or  plan  of  an  organization 
if  the  policy  or  plan  provides  benefits  pursuant  to  an  agreement  under  section 
1833(a)(1)(A)”. 


(2)  Section  4356(b)  of  OBRA-1990  is  amended  by  striking  “on  the  date  of  the 
enactment  of  this  Act”  and  inserting  “on  the  date  specified  in  section 
1882(p)(l)(C)  of  the  Social  Security  Act”.  - 
(g)  Pre-existing  Condition  Limitations.— Section  1882(s)  (42  U.S.C.  1395ss(s)) 
is  amended — 


(1)  in  paragraph  (2)(A),  by  striking  “for  which  an  application  is  submitted” 
and  inserting  “in  the  case  of  an  individual  for  whom  an  application  is  submitted 
prior  to  or”, 

(2)  in  paragraph  ( 2)( A),  by  striking  “in  which  the  individual  (who  is  65  years 
of  age  or  older)  first  is  enrolled  for  benefits  under  part  B”  and  inserting  “as  of 
the  first  day  on  which  the  individual  is  65  years  of  age  or  older  and  is  enrolled 
for  benefits  under  part  B”,  and 
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(3)  in  paragraph  (2XB),  by  striking  “before  it”  and  inserting  “before  the  pol¬ 
icy”. 

(h)  Medicare  Select  Policies.— 

(1)  Section  1882(t)  (42  U.S.C.  1395ss(t))  is  amended — 

(A)  in  paragraph  (1),  by  inserting  “medicare  supplemental”  after  “If  a”, 

(B)  in  paragraph  (1),  by  striking  “NAIC  Model  Standards”  and  inserting 
“1991  NAIC  Model  Regulation  or  1991  Federal  Regulation”, 

(C)  in  paragraph  (IX A),  by  inserting  “or  agreements”  after  “contracts”, 

(D)  in  subparagraphs  (EXi)  and  (F)  of  paragraph  (1),  by  striking  “NAIC 
standards”  and  inserting  “standards  in  the  1991  NAIC  Model  Regulation  or 
1991  Federal  Regulation”,  and 

(E)  in  paragraph  (2),  by  inserting  “the  issuer”  before  “is  subject  to  a  civil 
money  penalty”. 

(2)  Section  1154(aX4XB)  (42  U.S.C.  1320c-3(aX4XB))  is  amended— 

(A)  by  inserting  “that  is”  after  “(or”,  and 

(B)  by  striking  “1882(t)”  and  inserting  “1882(tX3)”. 

(i)  Health  Insurance  Counseling. — Section  4360  of  OBRA-1990  is  amended — 

(1)  in  subsection  (bX2)(AXii),  by  striking  “Act”  and  inserting  “Act)”; 

(2)  in  subsection  (b)(2)(D),  by  striking  “services”  and  inserting  “counseling”; 

(3)  in  subsection  (bX2)(I),  by  striking  “assistance”  and  inserting  “referrals”; 

(4)  in  subsection  (c)(1),  bv  striking  “and  that  such  activities  will  continue  to 
be  maintained  at  such  lever’; 

(5)  in  subsection  (d)(3),  by  striking  “to  the  rural  areas”  and  inserting  “eligible 
individuals  residing  in  rural  areas”; 

(6)  in  subsection  (e) — 

(A)  by  striking  “subsection  (c)  or  (d)”  and  inserting  “this  section”, 

(B)  by  striking  “and  annually  thereafter,  issue  an  annual  report”  and  in¬ 
serting  “and  annually  thereafter  during  the  period  of  the  grant,  issue  a  re¬ 
port”,  and 

(C)  in  paragraph  (1),  by  striking  “State- wide”; 

(7)  in  subsection  (f),  by  striking  paragraph  (2)  and  by  redesignating  para¬ 
graphs  (3)  through  (5)  as  paragraphs  (2)  through  (4),  respectively;  and 

(8)  in  the  second  subsection  (f)  (relating  to  authorization  of  appropriations  for 

^  (A)  by  striking  “and  1993”  and  inserting  “1993,  1994,  1995,  and  1996”; 

and 

(B)  by  redesignating  such  subsection  as  subsection  (g). 

(j)  Telephone  Information  System. — 

(1)  Section  1804  (42  U.S.C.  1395b-2)  is  amended— 

(A)  by  adding  at  the  end  of  the  heading  the  following:  ;  MEDICARE  and 
MEDIGAP  INFORMATION”, 

(B)  by  inserting  “(a)”  after  “1804.”,  and 

(C)  by  adding  at  the  end  the  following  new  subsection: 

“(b)  The  Secretary  shall  provide  information  via  a  toll-free  telephone  number  on 
the  programs  under  this  title.”.  ,  , 

(2)  Section  1882(f)  (42  U.S.C.  1395ss(f»  is  amended  by  adding  at  the  end  the 

following  new  paragraph:  x  .  ,  , 

“(3)  The  Secretary  shall  provide  information  via  a  toll-free  telephone  number  on 
medicare  supplemental  policies  (including  the  relationship  of  State  programs  under 
title  XIX  to  such  policies).”. 

(3)  Section  1889  is  repealed.  ........  , 

(k)  Mailing  OF  Policies. — Section  1882(d)(4)  (42  U.S.C.  1395ss(d)(4))  is  amend- 
_ 

(1)  in  subparagraph  (D),  by  striking  “,  if  such  policy1  and  all  that  follows  up 
to  the  period  at  the  end,  and 

(2)  by  adding  at  the  end  the  following  new  subparagraph: 

“(E)  Subparagraph  (A)  shall  not  apply  in  the  case  of  an  issuer  who  mails  or  causes 
to  be  mailed  a  policy,  certificate,  or  other  matter  solely  to  comply  with  the  require¬ 
ments  of  subsection  (q).”.  ,  ,  .  .  ,.  ,  „  , 

(l)  Effective  Date. — The  amendments  made  by  this  section  shall  be  etiective  as 

if  included  in  the  enactment  of  OBRA-1990;  except  that—  _  ^  ^  , 

(1)  the  amendments  made  by  subsection  (d)(1)  shall  take  effect  on  the  date 
of  the  enactment  of  this  Act,  but  no  penalty  shall  be  imposed  under  section 
1882(d)(3)(A)  of  the  Social  Security  Act  (for  an  action  occurring  after  the  effec¬ 
tive  date  of  the  amendments  made  by  section  4354  of  OBRA  1990  and  before 
the  date  of  the  enactment  of  this  Act)  with  respect  to  the  sale  or  issuance  of 
a  policy  which  is  not  unlawful  under  section  1882(d)(3)(A)(i)(II)  of  the  Social  Se¬ 
curity  Act  (as  amended  by  this  section); 
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(2)  the  amendments  made  by  subsection  (d)(2)(A)  and  by  subparagraphs  (A), 
(B),  and  (E)  of  subsection  (e)(1)  shall  be  effective  on  the  date  specified  in  sub¬ 
section  (m)(4);  and 

(3)  the  amendment  made  by  subsection  (g)(2)  shall  take  effect  on  January  1, 
1995,  and  shall  apply  to  individuals  who  attain  65  years  of  age  or  older  on  or 
after  the  effective  date  of  section  1882(s)(2)  of  the  Social  Security  Act  (and,  in 
the  case  of  individuals  who  attained  65  years  of  age  after  such  effective  date 
and  before  January  1,  1995,  and  who  were  not  covered  under  such  section  be¬ 
fore  January  1,  1995,  the  6-month  period  specified  in  that  section  shall  begin 
January  1,  1995). 

(m)  Transition  Provisions  — 

(1)  In  GENERAL. — If  the  Secretary  of  Health  and  Human  Services  identifies  a 
State  as  requiring  a  change  to  its  statutes  or  regulations  to  conform  its  regu¬ 
latory  program  to  the  changes  made  by  this  section,  the  State  regulatory  pro¬ 
gram  shall  not  be  considered  to  be  out  of  compliance  with  the  requirements  of 
section  1882  of  the  Social  Security  Act  due  solely  to  failure  to  make  such  change 
until  the  date  specified  in  paragraph  (4). 

(2)  NAIC  STANDARDS. — If,  within  6  months  after  the  date  of  the  enactment 
of  this  Act,  the  National  Association  of  Insurance  Commissioners  (in  this  sub¬ 
section  referred  to  as  the  “NAIC”)  modifies  its  1991  NAIC  Model  Regulation 
(adopted  in  July  1991)  to  conform  to  the  amendments  made  by  this  section  and 
to  delete  from  section  15C  the  exception  which  begins  with  “unless”,  such  re¬ 
vised  regulation  incorporating  the  modifications  shall  be  considered  to  be  the 
1991  Regulation  for  the  purposes  of  section  1882  of  the  Social  Security  Act. 

(3)  Secretary  standards. — If  the  NAIC  does  not  make  the  modifications  de¬ 
scribed  in  paragraph  (2)  within  the  period  specified  in  such  paragraph,  the  Sec¬ 
retary  of  Health  and  Human  Services  shall  make  the  modifications  described 
in  such  paragraph  and  such  revised  regulation  incorporating  the  modifications 
shall  be  considered  to  be  the  1991  Regulation  for  the  purposes  of  section  1882 
of  the  Social  Security  Act. 

(4)  Date  specified. — 

(A)  In  general. — Subject  to  subparagraph  (B),  the  date  specified  in  this 
paragraph  for  a  State  is  the  earlier  of — 

(i)  the  date  the  State  changes  its  statutes  or  regulations  to  conform 
its  regulatory  program  to  the  changes  made  by  this  section,  or 

(ii)  1  year  after  the  date  the  NAIC  or  the  Secretary  first  makes  the 
modifications  under  paragraph  (2)  or  (3),  respectively. 

(B)  Additional  legislative  action  required. — In  the  case  of  a  State 
which  the  Secretary  identifies  as — 

(i)  requiring  State  legislation  (other  than  legislation  appropriating 
funds)  to  conform  its  regulatory  program  to  the  changes  made  in  this 
section,  but 

(ii)  having  a  legislature  which  is  not  scheduled  to  meet  in  1996  in 
a  legislative  session  in  which  such  legislation  may  be  considered, 

the  date  specified  in  this  paragraph  is  the  first  day  of  the  first  calendar 
quarter  beginning  after  the  close  of  the  first  legislative  session  of  the  State 
legislature  that  begins  on  or  after  January  1,  1996.  For  purposes  of  the  pre¬ 
vious  sentence,  in  the  case  of  a  State  that  has  a  2-year  legislative  session, 
each  year  of  such  session  shall  be  deemed  to  be  a  separate  regular  session 
of  the  State  legislature. 
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Next  of  kin  and  directory  information. 

Authorizations  for  disclosure  of  protected  health  information. 

Inspection  of  protected  health  information. 

Amendment  of  protected  health  information. 

Ensuring  appropriate  safeguards. 

Civil  money  penalties. 

Civil  actions. 

Amendments  to  title  5,  United  States  Code. 

Definitions. 

Effective  dates. 

Relationship  to  other  laws. 

Subtitle  B — Information  Systems  and  Administrative  Simplification 


Uniform  hospital  cost  reporting. 


Subtitle  C — Fraud  and  Abuse 

Part  1 _ Amendments  to  Anti-fraud  and  Abuse  Provisions  Applicable  to  Medicare,  Medicaid,  and  State 

Health  Care  Programs 

Sec.  9201.  Anti-kickback  statutory  provisions. 

Sec.  9202.  Civil  money  penalties. 

Sec.  9203.  Private  right  of  action. 

Sec.  9204.  Amendments  to  exclusionary  provisions  in  fraud  and  abuse  program. 

Sec.  9205.  Sanctions  against  practitioners  and  persons  for  failure  to  comply  with  statutory  obligations  relating 
to  quality  of  care. 

Sec.  9206.  Revisions  to  criminal  penalties. 

Sec.  9207.  Effective  date. 

Part  2 _ Establishment  of  All-payer  Health  Care  Fraud  and  Abuse  Control  Program 

Sec.  9211.  All-payer  health  care  fraud  and  abuse  control  program. 

Sec.  9212.  Establishment  of  all-payer  health  care  fraud  and  abuse  control  account. 

Part  3— Application  of  Fraud  and  Abuse  Authorities  Under  the  Social  Security  Act  to  Other  Payers 
Sec.  9221.  Application  of  civil  money  penalties  to  all  payers. 
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Sec.  9222.  Application  of  certain  criminal  penalties  to  all  payers. 

Sec.  9223.  Construction  of  Social  Security  Act  references. 

Part  4 — Advisory  Opinions  on  Kickbacks  and  Self-referral 

Sec.  9231.  Establishment  of  process  for  issuance  of  advisory  opinions. 

Sec.  9232.  Imposition  of  fees. 

Part  5 — Preemption  of  State  Corporate  Practice  Laws 
Sec.  9241.  Preemption  of  State  laws  prohibiting  corporate  "practice  of  medicine. 

Subtitle  D — Physician  Ownership  and  Referral 

Part  1 — Revisions  to  Limitations  on  Physician  Self-referrals 

Sec.  9301.  Application  of  ban  on  self- referrals  to  claims  submitted  by  physicians. 

Sec.  9302.  Expansion  of  self-referral  ban  to  additional  services. 

Sec.  9303.  Exceptions  for  both  ownership  and  compensation  arrangements. 

Sec.  9304.  Exceptions  related  only  to  ownership  or  investment. 

Sec.  9305.  Repeal  of  exception  for  remuneration  unrelated  to  provision  of  designated  health  services. 

Sec.  9306.  Referring  physicians. 

Sec.  9307.  Miscellaneous  and  technical  provisions. 

Sec.  9308.  Effective  date. 

Part  2— Extension  of  Limitations  on  Self-referral  Under  Medicare  to  Referrals  Under  Private  Plans 
Sec.  9311.  Limitations  on  physician  self-referral  under  private  plans. 

Subtitle  A — Quality  Management  and 
Improvement 

PART  1— NATIONAL  QUALITY  MANAGEMENT  PROGRAM 


SEC.  9001.  NATIONAL  QUALITY  MANAGEMENT  PROGRAM. 

(a)  Establishment. — The  Secretary  shall  establish  and  oversee  a  performance- 
based  program  of  quality  management  and  improvement  designed  to  enhance  the 
quality,  appropriateness,  and  effectiveness  of  health  care  services  rendered  in  the 
United  States.  The  program  shall  be  known  as  the  National  Quality  Management 
Program. 

(b)  Elements. — Subject  to  the  specific  provisions  of  this  part,  the  National  Qual¬ 
ity  Management  Program  shall  consist  of  the  following: 

(1)  The  consumer  surveys  described  in  section  9002. 

(2)  The  national  measures  of  quality  performance  described  in  section  9003. 

(3)  The  methodologies  for  profiling  health  care  providers  and  the  methods  and 
standards  for  improving  quality  of  care  described  in  section  9004. 

(4)  The  quality-related  profiling  data  described  in  section  9005. 

(5)  The  national  quality  standards  for  private  plan  sponsors  described  in  sec¬ 
tion  9006. 

(6)  The  compliance  monitoring  described  in  section  9007. 

(7)  The  guideline  development  and  certification  and  the  research  on  health 
care  quality  described  in  section  9008. 

•  contracts  with  approved  quality  improvement  organizations  entered 

into  by  the  Secretary  under  section  9009. 

(9)  The  quality  management  grants  made  to  approved  States  by  the  Secretary 
under  section  9010. 


SEC.  9002.  CONSUMER  SURVEYS. 

(a)  In  General.— Private  plan  sponsors  and  health  institutions  shall  conduct  an¬ 

nual  surveys  of  health  care  consumers  to  gather  information  concerning  access  to 
care  use  of  health  services,  health  outcomes,  and  patient  satisfaction.  The  surveys 
shall  be  conducted  using  the  standard  design  and  the  sampling  strategies  developed 
under  subsection  (c).  &  H 

(b)  Transmission  of  Survey  Results.— 

(1)  PLAN  SPONSORS.— A  private  plan  sponsor  shall  forward  the  results  of  any 
survey  conducted  under  this  section  that  pertains  to  a  private  health  benefit 
plan  provided  or  sponsored  by  the  sponsor  in  a  State  to— 

(A)  the  State  (if  the  State  is  an  approved  State);  and 

(B)  the  approved  quality  improvement  organization  responsible  for  the  ge¬ 
ographic  area  that  includes  the  State. 

(2)  Health  care  institutions.— A  health  institution  shall  forward  the  re¬ 
sults  of  any  survey  conducted  under  this  section  that  pertains  to  health  care 
services  rendered  in  a  State  by  the  institution  to — 

(A)  the  State  (if  the  State  is  an  approved  State);  and 
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(B)  the  approved  quality  improvement  organization  responsible  for  the  ge¬ 
ographic  area  that  includes  the  State. 

(c)  Secretarial  Responsibilities. — 

(1)  Standard  design. — The  Secretary  shall  develop  and  approve  a  standard 
design  for  the  surveys  conducted  under  subsection  (a).  The  design  shall  ensure 
the  collection  of  valid,  reliable,  and  comparable  survey  responses. 

(2)  Sampling  strategies. — The  Secretary  shall  develop  sampling  strategies 
that  ensure  that  survey  samples  adequately  measure  populations  that  are  con¬ 
sidered  to  be  at  risk  of  receiving  inadequate  health  care. 

(3)  Deadline. — The  Secretary  shall  develop  and  approve  the  design  under 
paragraph  (1)  and  the  sampling  strategies  under  paragraph  (2)  not  later  than 
12  months  after  the  date  of  the  enactment  of  this  Act. 


SEC.  9003.  NATIONAL  MEASURES  OF  QUALITY  PERFORMANCE. 


(a)  Development  and  Updating. — 

(1)  In  general. — The  Secretary  shall  develop  and  update  a  uniform  set  of  na¬ 
tional  measures  of  quality  performance  to  be  used  to  assess — 

(A)  the  performance  of  private  plan  sponsors  and  health  institutions; 

(B)  the  satisfaction  of  individuals  enrolled  under  a  private  health  benefit 
plan  with  the  services  provided  by  the  private  plan  sponsor  providing  or 
sponsoring  the  plan; 

(C)  the  satisfaction  of  individuals  receiving  items  and  services  from  a 
health  institution;  and 

(D)  the  effect  of  the  receipt  of  the  items  and  services  described  in  sub- 
paragraphs  (B)  and  (C)  on  the  health  status  of  the  individuals  described  in 
such  subparagraphs. 

(2)  Minimum  information  required  to  be  provided. — The  measures  shall 
be  developed  and  selected  in  a  manner  that  ensures  that  private  plan  sponsors 
and  health  institutions  are  required  to  provide  the  minimum  amount  of  infor¬ 
mation  that  is  necessary  to  perform  the  assessments  referred  to  in  paragraph 
(1). 

(3)  Bases  for  measures. — In  developing  and  selecting  the  national  measures 
of  quality  performance,  the  Secretary  shall  consider  the  recommendations  of  the 
Health  Care  Quality  Advisory  Commission  established  under  section  9012  (in 
this  subtitle  referred  to  as  the  “Commission”).  The  measures  also  may  be  based 
on  guidelines  developed  or  certified  by  the  Administrator  for  Health  Care  Policy 
and  Research  under  section  9008,  research  sponsored  by  the  Administrator 
under  such  section,  or  other  guidelines  or  research,  if  the  guidelines  or  research 
are  determined  to  be  appropriate  for  such  purpose  by  the  Secretary. 

(4)  Sequential  sets. — The  set  of  national  measures  of  quality  performance 
shall  be  established  through  the  development  and  use  of  a  series  of  interim  sets 
of  quality  measures.  The  Secretary,  in  consultation  with  the  Commission,  shall 
establish  a  sequence  for  such  sets.  The  initial  set  of  national  measures  of  qual¬ 
ity  performance  shall  provide  data  on  access  to  care  and,  with  respect  to  a  pri¬ 
vate  plan  sponsor,  data  on  the  number,  types,  and  locations  of  health  care  pro¬ 
viders  who  are  authorized  to  provide  services  or  receive  payments  under  each 
private  health  benefit  plan  provided  or  sponsored  by  the  sponsor.  Subsequent 
sets  of  measures  shall  provide  additional  data  as  such  data  becomes  valid  and 
available  (as  determined  by  the  Secretary). 

(b)  Subject  of  Measures. — The  national  measures  of  quality  performance  shall 
be  selected  in  a  manner  that  provides  accurate,  comparable  information  on  the  fol¬ 


lowing  subjects:  ,  ,  . 

(A)  Access  to  health  care  services  and  procedures  by  individuals  enrolled 


in  private  health  benefit  plans. 

(B)  Outcomes,  effectiveness,  and  appropriateness  of  such  health  care  serv¬ 


ices  and  procedures. 

(C)  Patient  functional  status. 

(D)  Risk  management  and  reduction,  through  screening,  education,  and 
health  promotion,  aimed  at  reducing  the  risk  that  such  individuals  will  de¬ 
velop  diseases,  disorders,  or  other  adverse  health  conditions. 

(E)  Consumer  experience  and  satisfaction. 

(c)  Criteria. — The  following  criteria  shall  be  used  in  developing  and  selecting  na¬ 
tional  measures  of  quality  performance: 

(1)  Significance. — When  a  measure  relates  to  a  specific  disease,  disorder,  or 
other  health  condition,  the  disease,  disorder,  or  condition  shall  be  of  significance 
in  terms  of  prevalence,  morbidity,  mortality,  or  the  costs  associated  with  the 
prevention,  diagnosis,  treatment,  or  clinical  management  of  the  disease,  dis¬ 
order,  or  condition. 
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(2)  Range  of  services. — The  set  of  measures,  taken  as  a  whole,  shall  be  rep¬ 
resentative  of  the  range  of  services  provided  to  consumers  of  health  care. 

(3)  Reliability  and  validity. — The  measures  shall  be  reliable  and  valid. 

(4)  Undue  burden. — The  data  needed  to  calculate  the  measures  shall  be  ob¬ 
tained  without  undue  burden  on  the  entity  or  individual  providing  the  data. 

(5)  Rural  practice. — The  measures  shall  take  into  account  criteria  appro¬ 
priate  to  rural  clinical  practice.  k 

(6)  Variation. — Performance  with  respect  to  a  measure  shall  be  expected  to 

vary  widely  among  the  individuals  and  entities  whose  performance  is  assessed 
using  the  measure.  * 

(7)  Linkage  to  health  outcome. — When  a  measure  is  established  relating 
to  a  process  of  care,  the  process  shall  be  linked  to  a  health  outcome  based  upon 
the  best  available  scientific  evidence. 

(8)  Provider  control  and  risk  adjustment. — When  a  measure  is  an  out¬ 
come  of  the  provision  of  care,  the  outcome  shall  be  within  the  control  of  the  pro¬ 
vider  and  one  with  respect  to  which  an  adequate  risk  adjustment  can  be  made. 

(9)  Public  health. — The  measures  may  incorporate  standards  identified  by 
the  Secretary  for  meeting  public  health  objectives. 

(d)  Data  Transmission.— 

(1)  Plan  SPONSORS. — A  private  plan  sponsor  shall  transmit  the  data  deter¬ 
mined  by  the  Secretary  to  be  necessary  to  assess  the  performance  of  the  sponsor 
under  this  section  with  respect  to  a  private  health  benefit  plan  provided  or 
sponsored  by  the  sponsor  in  a  State  to — 

(A)  the  State  (if  the  State  is  an  approved  State);  and 

(B)  the  approved  quality  improvement  organization  responsible  for  the  ge¬ 
ographic  area  that  includes  the  State. 

(2)  Health  institutions. — A  health  institution  shall  transmit  the  data  deter¬ 
mined  by  the  Secretary  to  be  necessary  to  assess  the  performance  of  the  institu¬ 
tion  under  this  section  with  respect  to  health  care  services  rendered  in  a  State 
by  the  institution  to — 

(A)  the  State  (if  the  State  is  an  approved  State);  and 

(B)  the  approved  quality  improvement  organization  responsible  for  the  ge¬ 
ographic  area  that  includes  the  State. 

(e)  Data  Validation. — The  approved  quality  improvement  organization  respon¬ 
sible  for  the  geographic  area  that  includes  a  State,  in  consultation  with  the  State, 
shall  conduct  such  audits  of  the  data  submitted  to  the  organization  and  the  State 
under  subsection  (d)  as  are  necessary  to  ensure  that  the  data  are  valid,  reliable,  and 
complete.  A  private  plan  sponsor  and  a  health  institution  shall  maintain  such 
records,  make  such  reports,  and  cooperate  with  the  audits  to  the  extent  necessary 
to  permit  a  quality  improvement  organization  to  satisfy  the  preceding  sentence. 

(f)  Assessment  of  Performance. — 

( 1)  States. — Each  approved  State  annually  shall  assess  the  performance  of 
each  private  plan  sponsor  providing  or  sponsoring  a  private  health  benefit  plan 
in  the  State  and  each  health  institution  licensed  by  the  State  using  the  national 
measures  of  quality  performance. 

(2)  Plan  sponsors. — A  private  plan  sponsor  shall  use  the  national  measures 
of  quality  performance  to  assess — 

(A)  the  satisfaction  of  individuals  enrolled  under  a  private  health  benefit 
plan  provided  or  sponsored  by  the  sponsor  with  the  services  of  the  sponsor; 
and 

(B)  the  effect  of  such  services  on  the  health  status  of  such  individuals. 

(g)  Performance  Reports.— 

(1)  Approved  states. — Using  a  standard  format  prescribed  by  the  Secretary, 
and  not  later  than  January  1  of  each  year,  an  approved  State  shall  compile  in 
the  form  of  a  performance  report  the  results  of  assessments  conducted  by  the 
State  under  subsection  (f),  the  results  of  the  consumer  surveys  conducted  under 
section  9002  by  private  plan  sponsors  providing  or  sponsoring  a  private  health 
benefit  plan  in  the  State  and  health  institutions  licensed  by  the  State,  and  any 
other  relevant  information  concerning  such  sponsors  with  respect  to  the  na¬ 
tional  quality  standards  under  section  9006.  The  report  shall  be  written  in  lan¬ 
guage  calculated  to  be  understood  by  the  typical  individual  enrolled  under  a  pri¬ 
vate  health  benefit  plan  and  in  a  form  which  will  assist  consumers  in  selecting 
among  such  plans.  The  State  shall  transmit  the  performance  report  to  the  ap¬ 
proved  quality  improvement  organization  for  the  geographic  area  established 
under  section  9009(d)  in  which  the  State  is  located. 

(2)  Quality  improvement  organizations.— Each  approved  quality  improve¬ 
ment  organization  annually  shall  publish  and  make  available  to  the  public  each 
performance  report  transmitted  under  paragraph  (1)  by  an  approved  State  that 
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is  located  in  the  geographic  area  for  which  the  organization  is  responsible  pur¬ 
suant  to  section  9009.  An  approved  quality  improvement  organization  shall 
transmit  a  copy  of  any  report  published  pursuant  to  this  paragraph  to  the  Sec¬ 
retary.  The  Secretary  shall  compile  such  reports  for  the  Congress. 

(h)  Deadline. — The  Secretary  shall  develop  an  initial  set  of  national  measures  of 
quality  performance  and  the  standard  format  for  the  performance  reports  under 
subsection  (g)  not  later  than  12  months  after  the  date  of  the  enactment  of  this  Act. 


SEC.  9004.  PROFILING  PATTERNS  OF  PRACTICE  OF  HEALTH  CARE  PROVIDERS. 

(a)  Profiling  of  Patterns  of  Practice;  Opportunities  for  Quality  Improve¬ 
ment.— 

(1)  Methodology  adoption. — The  Secretary  shall  adopt  methodologies  for 
profiling  the  patterns  of  clinical  practice  of  health  care  providers  and  private 
plan  sponsors  (to  the  extent  that  such  sponsors  provide  health  care  services) 
and  for  identifying  outliers  (as  defined  in  paragraph  (5)). 

(2)  Dissemination. — The  Secretary  shall  disseminate  to  approved  quality  im¬ 
provement  organizations,  private  plan  sponsors,  and  approved  States  the  meth¬ 
odologies  adopted  under  paragraph  ( 1). 

(3)  Opportunities  for  quality  improvement. — The  Secretary  shall  develop 
and  disseminate  to  approved  quality  improvement  organizations  methods  and 
standards  for  improving  quality  of  care  where  opportunities  are  identified 
through  profiling  and  other  means  so  as  to  assure  the  quality  of  health  care 
services  provided  in  the  United  States. 

(4)  Deadline. — The  Secretary  shall  adopt  the  methodologies  and  develop  the 
standards  under  this  subsection  not  later  than  12  months  after  the  date  of  the 
enactment  of  this  Act. 

(5)  Outlier  defined. — In  this  subtitle,  the  term  “outlier”  means  a  health  care 
provider  whose  pattern  of  practice  suggests  deficiencies  in  the  quality  of  health 
care  services  being  provided  by  the  provider. 

(b)  Implementation  by  Quality  Improvement  Organizations  — 

(1)  In  GENERAL. — An  approved  quality  improvement  organization  shall  imple¬ 

ment,  on  an  ongoing  basis,  the  methodologies  adopted  and  the  methods  and 
standards  established  under  subsection  (a)  with  respect  to  health  care  providers 
who  are  licensed  by  a  State  that  is  in  a  geographic  area  for  which  the  organiza¬ 
tion  is  responsible.  The  duties  of  an  approved  quality  improvement  organization 
under  the  preceding  sentence  shall  include  population-based  monitoring  of  the 
patterns  of  clinical  practice  described  in  subsection  (a)(  1)  for  the  purpose  of  pro¬ 
moting  community-based  quality  improvement.  . 

(2)  USE  OF  GUIDELINES. — An  approved  quality  improvement  organization  shall 
integrate  into  local  practice  of  medicine  guidelines  developed,  updated,  or  cer¬ 
tified  pursuant  to  section  9008  or  other  guidelines  to  carry  out  paragraph  (1). 

(c)  Enforcement. — If  an  approved  quality  improvement  organization  finds,  after 
affording  reasonable  opportunities  for  improvement,  that  a  health  care  provider  who 
has  been  identified  by  the  organization  as  an  outlier  fails  to  engage  in  quality  im¬ 
provement  activities  or  continues  to  furnish  services  of  poor  technical  quality,  the 
organization  shall  notify  the  appropriate  Federal  and  State  board  or  boards  respon¬ 
sible  for  licensing,  accrediting,  and  disciplining  the  provider. 

SEC.  9005.  QUALITY-RELATED  PROFILING  DATA. 


(a)  Transmission—  ,  „  .  ,  ,  ... 

(1)  Plans.— A  private  plan  sponsor  shall  transmit  to  each  approved  quality 
improvement  organization  for  a  geographic  area  that  includes  a  State  in  which 
the  sponsor  provides  or  sponsors  a  private  health  benefit  plan  the  set  of  quality- 
related  profiling  data  established  by  the  Secretary  under  subsection  (b)  using 
the  electronic  format  established  under  subsection  (c). 

(2)  Providers. — A  health  care  provider  shall  transmit  to  each  approved  qual¬ 
ity  improvement  organization  for  a  geographic  area  that  includes  a  State  in 
which  the  provider  is  licensed  the  set  of  quality-related  profiling  data  estab¬ 
lished  by  the  Secretary  under  subsection  (b)  using  the  electromc  format  estab¬ 
lished  under  subsection  (c). 

(b)  Establishment  of  Data  Sets.— 

(1)  In  GENERAL. — The  Secretary  shall  establish  a  set  of  quality-related 
profiling  data  to  be  transmitted  by  private  plan  sponsors  and  health  care  pro- 
viders  to  approved  quality  improvement  organizations  in  order  to  permit  such 
organizations  to  carry  out  section  9004(b).  The  Secretary  shall  also  specify  the 
frequency  with  which  private  plan  sponsors  and  health  care  providers  are  re¬ 
quired  to  transmit  the  quality-related  profiling  data  set. 

(2)  No  UNDUE  BURDEN. — With  respect  to  data  developed  or  collected  by  a  pri¬ 
vate  plan  sponsor  or  a  health  care  provider  under  this  section,  the  Secretary 
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shall,  in  order  to  assure  the  utility,  accuracy,  and  sufficiency  of  such  data,  es¬ 
tablish  guidelines  for  uniform  methods  of  developing  and  collecting  such  data. 
Such  guidelines  shall  include  specifications  ensuring  that  any  set  of  quality-re¬ 
lated  profiling  data  to  be  transmitted  under  this  section  may  be  developed  or 
collected  using  the  least  burdensome  method  consistent  with  the  efficient  and 
effective  administration  of  this  part. 

(c)  Uniform  Electronic  Format. — The  Secretary  shall  develop  a  uniform  elec¬ 
tronic  format  that  specifies  the  form  and  manner  in  which  private  plan  sponsors 
and  health  care  providers  are  required  to  transmit  data  under  this  section.  Such  for¬ 
mat  shall  be  developed  consistent  with  the  requirements  for  formatting  electronic 
data  established  under  subtitle  B. 

(d)  Use  and  Disclosure  of  Data. — The  Secretary  shall  establish  standards  con¬ 
cerning  the  purposes  for  which,  and  the  procedures  by  which,  data  that  is  transmit¬ 
ted  to,  and  collected  by,  an  approved  quality  improvement  organization  under  this 
section  may  be  used  and  disclosed  by  the  State  or  organization.  The  standards  es¬ 
tablished  under  this  subsection  shall  be  consistent  with  the  standards  established 
under  subsection  (e). 

(e)  Privacy. — The  Secretary  shall  establish  standards  that  are  consistent  with 
part  4  to  protect  the  privacy  of  protected  health  information  (as  defined  in  part  4) 
that  is  transmitted  to,  and  collected  by,  an  approved  quality  improvement  organiza¬ 
tion  under  this  section.  Such  standards  shall  include  standards  regarding  the  aggre¬ 
gation  of  data  in  a  manner  that  does  not  reveal  data  that  identifies  or  can  readily 
be  associated  with  the  identity  of  an  individual. 

(f)  Requirement  on  States. — An  approved  State  shall  enforce  the  requirements 
of  this  section  with  respect  to  each  private  plan  sponsor  that  provides  or  sponsors 
a  private  health  benefit  plan  in  the  State  and  each  health  care  provider  licensed 
by  the  State. 

(g)  Requirement  on  Organizations. — An  approved  quality  improvement  organi¬ 
zation  shall  comply  with  the  standards  established  by  the  Secretary  under  sub¬ 
sections  (d)  and  (e). 

(h)  Limitation  on  Liability. — Notwithstanding  any  other  provision  of  law,  a  per¬ 
son  providing  information  to  any  approved  quality  improvement  organization  under 
this  section  may  not  be  held,  by  reason  of  having  provided  such  information,  to  have 
violated  any  criminal  law,  or  to  be  civilly  liable  under  any  law  of  the  United  States 
or  of  any  State  (or  political  subdivision  thereof)  unless — 

(1)  such  information  is  unrelated  to  the  performance  of  the  contract  of  such 
organization  with  the  Secretary  under  section  9009;  or 

(2)  such  information  is  false  and  the  person  providing  it  knew,  or  had  reason 
to  believe,  that  such  information  was  false. 

(i)  Deadline. — Not  later  than  12  months  after  the  date  of  the  enactment  of  this 
Act,  the  Secretary — 

(1)  shall  establish  the  set  of  quality-related  profiling  data  under  subsection 

(b); 

(2)  shall  develop  the  uniform  electronic  format  under  subsection  (c);  and 

(3)  shall  establish  the  standards  under  subsections  (d)  and  (e). 

SEC.  9006.  NATIONAL  QUALITY  STANDARDS  FOR  PRIVATE  PLAN  SPONSORS. 

(a)  In  General.— Not  later  than  12  months  after  the  date  of  the  enactment  of  this 
Act,  the  Secretary  shall  establish  national  quality  standards  for  private  plan  spon¬ 
sors.  The  standards  established  by  the  Secretary  shall  include  the  standards  de¬ 
scribed  in  subsections  (b)  and  (c). 

(b)  Requirements  for  private  plan  sponsors.— The  quality  standards  for  pri¬ 
vate  plan  sponsors  shall  require  each  such  sponsor — 

(1)  to  establish  an  internal  quality  improvement  program  and,  through  such 
program,  cooperate  with  the  performance  monitoring  activities  undertaken  by 
approved  States  under  section  9007; 

(2)  to  make  available  to  individuals  enrolled  in  a  private  health  benefit  plan 
provided  or  sponsored  by  the  sponsor  information  about  the  rights  and  respon¬ 
sibilities  of  enrollees; 

(3)  to  provide  an  appeals  procedure  for  review  of  benefit  determinations  that 
satisfies  the  requirements  of  part  2; 

(4)  to  provide  a  grievance  procedure  that  provides  for  effective  and  timely  re¬ 
sponse  to  complaints  for  enrollees  to  use  in  pursuing  complaints  with  respect 
to  the  sponsor  that  are  not  based  on  a  benefit  determination  reviewable  under 
part  2; 

(5)  to  establish  procedures  for  taking  appropriate  remedial  action  whenever 
inappropriate  or  substandard  services  are  provided  by  an  officer  or  employee  of 


243 


the  sponsor  or  a  health  care  provider  who  is  a  participating  provider  in  a  pri¬ 
vate  health  benefit  plan  provided  or  sponsored  by  the  sponsor; 

(6)  to  verify  the  credentials  of  health  care  providers  who  are  participating  pro¬ 
viders  in  a  private  health  benefit  plan  provided  or  sponsored  by  the  sponsor; 

(7)  to  establish  a  policy  to  identify  and  investigate  sources  of  dissatisfaction 
with  a  provider  who  is  a  participating  provider  in  a  private  health  benefit  plan 
provided  or  sponsored  by  the  sponsor,  outline  actions  to  follow  up  on  the  find¬ 
ings,  and  inform  the  provider  of  the  findings; 

(8)  to  give  reasonable  consideration,  in  selecting  among  health  care  providers 
for  participation  in  a  provider  network  serving  a  geographic  area,  to  all  provid¬ 
ers  who  are  legally  authorized  to  provide  health  care  services  in  the  area;  and 

(9)  to  establish  written  policies  and  procedures  to  ensure  that  the  confiden¬ 
tiality  of  protected  health  information  (as  defined  in  part  4)  is  protected  in  a 
manner  consistent  with  part  4. 

(c)  Other  Requirements. — The  quality  standards  for  private  plan  sponsors — 

(1)  shall  ensure  that  any  physician  incentive  plan  (as  defined  in  subsection 
(d))  operated  by  a  private  plan  sponsor  is  required  to  satisfy  the  requirements 
of  clauses  (i)  and  (ii)  of  section  1876(i)(8)(A)  of  the  Social  Security  Act  in  the 
same  manner  as  a  physician  incentive  plan  operated  by  an  eligible  organization 
(as  defined  in  section  1876(b)  of  such  Act)  is  required  to  satisfy  the  require¬ 


ments  of  such  clauses;  . 

(2)  shall  require  each  private  plan  sponsor  to  provide  each  State  in  which  the 

sponsor  provides  or  sponsors  a  private  health  benefit  plan  with  descriptive  in¬ 
formation  sufficient  to  permit  the  State  to  determine  whether  the  sponsor  is  in 
compliance  with  any  requirement  established  with  respect  to  such  incentive 
plans  under  this  section;  . 

(3)  shall  require  that  if  a  physician  incentive  plan  operated  by  a  pnvate  plan 
sponsor  places  a  physician  or  physician  group  at  substantial  financial  nsk  (as 
determined  by  the  Secretary)  for  services  not  provided  by  the  physician  or  phy¬ 
sician  group,  the  sponsor  shall  make  available,  upon  request  by  enrollees, 
health  care  providers,  or  potential  enrollees  or  providers,  descriptive  informa¬ 
tion  regarding  any  financial  arrangements  in  the  plan  relating  to  controlling 

utilization  or  costs;  and  .  .  -  ,  • 

(4)  shall  prohibit  private  plan  sponsors  from  engaging  in  any  formal  or  infor¬ 
mal  practice  (including  the  practices  described  in  subsection  (e))  that  in  any 
way  restricts  a  health  care  provider  from  communicating  with  a  patient  ot  the 
provider  concerning  the  compensation  of  the  provider,  a  term  of  any  contract 
between  the  sponsor  and  the  provider,  or  practices,  protocols,  or  patterns  ot  ap¬ 
plying  utilization  review  procedures  of  the  sponsor,  where  such  compensation, 
contract  term,  practice,  protocol,  or  pattern  may  affect  the  patients  access  to 


care. 


(d^ Physician  Incentive  Plan  Defined— In  this  section,  the  term  “physician  in¬ 
centive  plan”  means  any  compensation  arrangement  between  a  private  plan  sponsor 
and  a  physician  or  physician  group  that  may  directly  or  indirectly  have  the  effect 
of  reducing  or  limiting  services  provided  with  respect  to  individuals  enrolled  in  a 
private  health  benefit  plan  provided  or  sponsored  by  the  sponsor. 

(e)  Specific  Practices. — A  formal  or  informal  practice  referred  to  in  subsection 

(c)(4)  incl ^(^establishment  of  contract  provisions  or  protocols,  the  giving  of  oral  in¬ 
structions,  and  the  imposition  of  sanctions,  and  . .  „ 

(2)  practices  that  are  intended  to  inhibit  a  health  care  provider  from  engaging 
in  a  communication  described  in  subsection  (c)(4).  ,  0  ,  ,  , 

(f)  Civil  Money  Penalties.— Any  private  plan  sponsor  who  the  Secretary  deter¬ 
mines  has  violated  a  quality  standard  established  by  the  Secretary  under  subsection 
(c)(4)  shall  be  subject,  in  addition  to  any  other  penalties  that  may  be  prescribed  by 
law  to  a  civil  money  penalty  of  not  more  than  $10,000  for  each  such  violation  The 
provisions  of  section  1128A  of  the  Social  Security  Act  (other  than  subsections  (a)  and 
(h))  shall  aDDlv  to  a  civil  money  penalty  under  this  subsection  in  the  same  manner 
Ls’  sSch  P™So„s  app™  to  a  penalty  of  proceeding  under  section  1128A(a)  of  such 

Act. 

SEC.  9007.  COMPLIANCE  MONITORING  BY  APPROVED  STATES. 

(a)  Monitoring.— An  approved  State  shall  monitor  periodically,  but  not  less  than 
annually,  compliance  with  requirements  applicable  to  pnvate  plan  sponsors  and 

health  care(J^r ^vate  p?a ^sponsors  providing  or  sponsoring  a  private  health  benefit 

plan  in  the  State;  and  _  , 

(B)  health  care  providers  licensed  by  the  State. 
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(b)  Enforcement. — 

(1)  Plan  sponsors. — If  an  approved  State  finds,  after  affording  reasonable 
opportunities  for  improvement,  that  a  private  plan  sponsor  providing  or  spon¬ 
soring  a  private  health  benefit  plan  in  the  State,  or  a  health  care  provider  who 
is  a  participating  provider  of  the  plan,  fails  to  engage  in  quality  improvement 
activities  or  continues  to  furnish  services  of  poor  technical  quality,  the  State 
shall  enforce  the  requirements  applicable  to  the  sponsor  under  this  part  by — 

(A)  prohibiting  the  sponsor  from  providing  coverage  under  the  plan  in  the 

State  under  section  2202(a)(2)  of  the  Social  Security  Act;  or  , 

(B)  imposing  a  civil  money  penalty  on  the  sponsor  in  accordance  with  sec¬ 
tion  2203  of  such  Act. 

(2)  Health  care  providers. — If  an  approved  State  finds,  after  affording  rea¬ 
sonable  opportunities  for  improvement,  that  a  health  care  provider  who  is  li¬ 
censed  by  the  State  fails  to  engage  in  quality  improvement  activities  or  contin¬ 
ues  to  furnish  services  of  poor  technical  quality,  the  State  shall  enforce  the  re¬ 
quirements  applicable  to  the  provider  under  this  part  by  directing  one  or  more 
appropriate  officials  or  agencies  of  the  State  to  notify  the  appropriate  Federal 
and  State  board  or  boards  responsible  for  licensing,  accrediting,  and  disciplining 
the  provider. 

SEC.  9008.  GUIDELINE  DEVELOPMENT  AND  RESEARCH  ON  HEALTH  CARE  QUALITY. 

(a)  Development  of  Guidelines. — 

( 1)  Practice  guidelines. — 

(A)  In  general.— The  Secretary  shall  direct  the  Administrator  for  Health 
Care  Policy  and  Research  to  develop  and  annually  update  practice  guide¬ 
lines  of  the  type  described  in  subparagraph  (B).  Guidelines  under  this  para¬ 
graph  shall  be  based  on  the  best  available  data,  including  data  from  out¬ 
comes  research,  and  clinical  knowledge.  Such  guidelines  shall  be  based  on 
data  that  demonstrate  the  degree  to  which  a  process  of  care  increases  the 
probability  of  a  desired  patient  outcome. 

(B)  Guideline  type.— The  type  of  practice  guidelines  referred  to  in  sub- 
paragraph  (A)  are  clinically  relevant  guidelines  that  may  be  used  by  health 
care  providers  to  assist  in  determining  how  diseases,  disorders,  and  other 
health  conditions  can  most  effectively  and  appropriately  be  prevented,  diag¬ 
nosed,  treated,  and  managed  clinically. 

(2)  Guidelines  with  respect  to  certain  procedures.— 

(A)  In  general. — The  Secretary  shall  direct  the  Administrator  for  Health 
Care  Policy  and  Research  to  develop  guidelines  for  certain  medical  proce¬ 
dures  designated  by  the  Administrator  to  be  performed  only  in  tertiary  care 
centers  which  meet  standards  for  frequency  of  procedure  performance  and 
intensity  of  support  mechanisms  that  are  consistent  with  the  high  prob¬ 
ability  of  desired  patient  outcome. 

(B)  Effect  of  failure  to  comply  with  guidelines.— 

(i)  Exclusion  from  coverage.— Section  1862(a)  of  the  Social  Secu¬ 
rity  Act  (42  U.S.C.  1395y(a)),  as  amended  by  sections  3103(b)  and 
3116(e)(1)(B),  is  amended — 

(I)  by  striking  “and”  at  the  end  of  paragraph  (17); 

(II)  by  striking  the  period  at  the  end  of  paragraph  (18)  and  in¬ 
serting  “;  or”;  and 

(III)  by  inserting  after  paragraph  (18)  the  following: 

“(19)  furnished  in  violation  of  a  guideline  developed  by  the  Administrator  for 
Health  Care  Policy  and  Research  under  section  9008(a)(2)(A)  of  the  Health  Se¬ 
curity  Act.”. 

(ii)  Permissive  exclusion  from  participation  in  medicare  and 
state  health  care  programs.— Section  1128(b)  of  the  Social  Security 
Act  (42  U.S.C.  1320a-7(b))  is  amended  by  adding  at  the  end  the  follow¬ 
ing: 

“(15)  Failure  to  comply  with  AHCPR  guidelines— Any  individual  or  entity 
furnishing  items  or  services  in  violation  of  a  guideline  developed  by  the  Admin¬ 
istrator  for  Health  Care  Policy  and  Research  under  section  9008(a)(2)(A)  of  the 
Health  Security  Act.”. 

(iii)  Study  and  report.— The  Administrator  for  Health  Care  Policy 
and  Research  shall  conduct  a  study  with  respect  to  whether  an  item 
or  service  furnished  in  violation  of  a  guideline  developed  under  this 
paragraph  should  be  excluded  from  the  guaranteed  national  benefit 
package.  Not  later  than  the  expiration  of  the  3-year  period  beginning 
on  the  date  of  the  enactment  of  this  Act,  the  Administrator  shall  sub- 
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mit  a  report  to  the  Congress  on  the  findings  and  recommendations  of 
the  Administrator  in  connection  with  the  study. 

(3)  Pediatric  practice  guidelines. — Not  later  than  12  months  after  the  date 
of  the  enactment  of  this  Act,  Secretary  shall  establish  a  procedure  for  the  devel¬ 
opment  of  pediatric  practice  guidelines  for  the  medical  treatment  of  individuals 
under  the  age  of  18.  For  purposes  of  developing  such  guidelines,  the  Secretary 
shall  support  research  with  respect  to  the  outcomes  of  health  care  services  and 
procedures  provided  to  individuals  under  the  age  of  18. 

(b)  Evaluation,  Certification,  and  Dissemination  of  Guidelines.— 

(1)  Evaluation  and  certification. — Not  later  than  12  months  after  the  date 
of  the  enactment  of  this  Act,  the  Secretary  shall  establish  a  procedure  by  which 
individuals  and  entities  may  submit  practice  guidelines  of  the  type  described  in 
subsection  (a)(1)(B)  to  the  Administrator  for  Health  Care  Policy  and  Research 
for  evaluation  and  certification  by  the  Administrator. 

(3)  Guideline  clearinghouse. — The  Secretary  shall  direct  the  Administrator 
for  Health  Care  Policy  and  Research  to  establish  and  oversee  a  clearinghouse 
and  dissemination  program  for  practice  guidelines  that  are  certified  under  this 
subsection 

(c)  Dissemination  of  Guidelines. — The  Secretary  shall  disseminate  any  guide¬ 

line  developed,  updated,  or  certified  pursuant  to  this  section  to  approved  States,  ap¬ 
proved  quality  improvement  organizations,  health  care  providers,  and  other  inter¬ 
ested  parties.  . 

(d)  Research  Support. — The  Secretary  shall  direct  the  Administrator  for  Health 
Care  Policy  and  Research  to  support  research,  including  research  with  respect  to — 

(1)  outcomes  of  health  care  services  and  procedures; 

(2)  effective  and  efficient  dissemination  of  information,  standards,  and  guide¬ 
lines; 

(3)  methods  of  measuring  quality;  and 

(4)  design  and  organization  of  quality  of  care  components  of  automated  health 

information  systems.  . 

(e)  Information  Collection  and  Dissemination— The  Administrator  for  Health 
Care  Policy  and  Research  shall  collect  the  results  of  research  supported  under  sub¬ 
section  (d)  and  disseminate  such  results  to  approved  States,  approved  quality  im¬ 
provement  organizations,  health  care  providers,  and  other  interested  parties. 

(f)  Nondiscrimination  in  Research— A  person  who  conducts  biomedical  or  be¬ 
havioral  research  involving  human  subjects,  including  clinical  trials,  may  not  di¬ 
rectly  or  indirectly  receive  any  funds  under  this  Act  (or  any  provision  of  law  amend¬ 
ed  by  this  Act)  if  such  person  fails  to  comply  with  a  guideline  on  the  inclusion  of 
women  and  minorities  as  subjects  in  clinical  research  established  by  the  National 
Institutes  of  Health  under  section  492B  of  the  Public  Health  Service  Act. 

(g)  Authorizations  of  Appropriations.—  .  .x  .  ,  . 

(1)  Research  on  outcomes. — Section  1142(i)  of  the  Social  Security  Act  is 

amended — 

(A)  in  paragraph  (1) — 

(i)  in  subparagraph  (D),  by  stnlung  and  ;  w 

(ii)  in  subparagraph  (E),  by  striking  the  period  and  inserting  ,  ana  , 

(iii)  by  adding  after  subparagraph  (E)  the  following: 

“(F)  $6,000,000  for  each  of  the  fiscal  years  1995  through  2000.  ;  and 

(B)  in  paragraph  (2),  by  striking  “and  1994”  and  inserting  through 

2000” 

(2)  Health  Services  Research.— For  the  purpose  of  carrying  out  activities 
described  in  paragraphs  (1)  through  (8)  of  section  902(a)  of  the  Public  Health 
Service  Act  by  the  Secretary  of  Health  and  Human  Services,  there  are  author¬ 
ized  to  be  appropriated  $6,000,000  for  each  of  the  fiscal  years  1995  through 
2000.  Such  authorization  shall  be  in  addition  to  any  other  authorization  ot  ap- 
propriations  that  is  available  for  such  purpose. 

SEC.  9009.  QUALITY  IMPROVEMENT  ORGANIZATIONS. 

(1)  Contracts — Subject  to  subsection  (e),  and  using  competitive  contracting 
procedures,  the  Secretary  shall  enter  into  contracts  with  quality  improvement 
organizations  to  perform  the  functions  specified  in  subsection  (c)  for  the  geo¬ 
graphic  areas  established  under  subsection  (d)(1). 

(2)  Commencement. — The  Secretary  may  not  enter  into  a  contract  under  this 
section  before  the  date  that  is  12  months  after  the  date  of  the  enactment  of  this 
Act  or  October  1,  1996,  whichever  occurs  later. 
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(b)  Definition. — For  purposes  of  this  part,  the  term  “quality  improvement  organi¬ 
zation”  means  a  private  nonprofit  entity  that — 

( 1)  has  a  governing  body  that  is  broadly  representative  of  consumers  of  health 
care,  purchasers  of  health  care,  health  care  providers,  and  representatives  of 
academia; 

(2)  has  a  staff  that  includes  individuals  with  expertise  in  the  fields  of  quality 
improvement,  epidemiology,  patient  outcome  assessment,  risk  adjustment,  clini¬ 
cal  practice  guidelines,  health  services  data  analysis,  peer  review,  and  provider 
and  consumer  education;  and 

(3)  is  able,  in  the  judgment  of  the  Secretary,  to  satisfy  the  requirements  in 
paragraphs  (1)  and  (2)  of  subsection  (c). 

(c)  Functions. — A  quality  improvement  organization  entering  into  a  contract  with 
the  Secretary  under  this  section — 

(1)  shall  fulfill  each  requirement  that  is  set  forth  in  sections  9002  through 
9008  and  that  is  applicable  to  quality  improvement  organizations; 

(2)  shall  assist  in  the  development  of  innovative  patient  education  programs; 

(3)  shall  collaborate  with,  and  provide  technical  assistance  to,  private  plan 
sponsors  and  health  care  providers  in  ongoing  efforts  to  improve  the  quality  of 
care; 

(4)  shall  conduct  population-based  monitoring  of  practice  patterns  and  patient 
outcomes  across  private  plan  sponsors  and  health  care  providers; 

(5)  shall  develop  programs  in  lifetime  learning; 

(6)  shall  disseminate  information  about  quality  improvement  programs;  and 

(7)  shall  maintain  such  records,  make  such  reports  (including  expenditure  re¬ 
ports),  and  cooperate  with  such  audits,  as  the  Secretary  finds  necessary  to  de¬ 
termine  the  compliance  of  the  organization  with  the  requirements  of  this  part. 

(d)  Contract  Specifications. — 

(1)  Establishment  of  geographic  areas. — The  Secretary  shall  establish 
throughout  the  United  States  geographic  areas  with  respect  to  which  contracts 
under  this  section  will  be  made.  In  establishing  such  areas,  the  Secretary  shall 
take  into  account  the  following  criteria: 

(A)  State  AREAS. — Each  State  shall  generally  be  designated  as  a  geo¬ 
graphic  area  for  purposes  of  this  paragraph. 

(B)  Multi-state  areas. — The  Secretary  may  establish  geographic  areas 
comprised  of  multiple  contiguous  States  rather  than  State  areas  only  where 
the  volume  of  activity  or  other  relevant  factors  (as  determined  by  the  Sec¬ 
retary)  warrant  such  an  establishment. 

(2)  Organizations  entitled  to  contract  with  Secretary. — 

(A)  In  general. — The  Secretary  shall  enter  into  a  contract  with  a  quality 
improvement  organization  for  each  area  established  under  paragraph  (1)  if 
a  qualified  organization  is  available  in  such  area  and  such  organization  and 
the  Secretary  have  negotiated  a  proposed  contract  which  the  Secretary  de¬ 
termines  will  be  carried  out  by  such  organization  in  a  manner  consistent 
with  the  efficient  and  effective  administration  of  this  part. 

(B)  Limitation  on  affiliations  with  payers.— The  Secretary  may  not 
enter  into  a  contract  under  this  section  with  any  entity  which  is,  or  is  affili¬ 
ated  with  (through  management,  ownership,  or  common  control),  an  entity 
(other  than  a  self-insured  employer)  which  directly  or  indirectly  makes  pay¬ 
ments  to  any  health  care  provider  whose  health  care  services  are  reviewed 
by  such  entity  or  would  be  reviewed  by  such  entity  if  it  entered  into  a  con¬ 
tract  with  the  Secretary  under  this  section.  For  purposes  of  this  subpara¬ 
graph,  an  entity  shall  not  be  considered  to  be  affiliated  with  another  entity 
which  makes  payments  (directly  or  indirectly)  to  any  provider,  by  reason  of 
management,  ownership,  or  common  control,  if  the  management,  owner¬ 
ship,  or  common  control  consists  only  of  members  of  the  governing  board 
being  affiliated  (through  management,  ownership,,  or  common  control)  with 
a  private  health  benefit  plan. 

(C)  Limitation  on  affiliations  with  providers— The  Secretary  may 
not  enter  into  a  contract  under  this  section  with  any  entity  which  is,  or  is 
affiliated  with  (through  management,  ownership,  or  common  control),  a 
health  care  provider,  or  association  of  such  providers,  within  the  area 
served  by  such  entity  or  which  would  be  served  by  such  entity  if  it  entered 
into  a  contract  with  the  Secretary  under  this  part.  For  purposes  of  this  sub- 
paragraph,  an  entity  shall  not  be  considered  to  be  affiliated  with  a  health 
care  provider  or  association  of  providers  by  reason  of  management,  owner¬ 
ship,  or  common  control  if  the  management,  ownership,  or  common  control 
consists  only  of  not  more  than  20  percent  of  the  members  of  the  governing 
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board  of  the  entity  being  affiliated  (through  management,  ownership,  or 
common  control)  with  one  or  more  of  such  providers  or  associations. 

(3)  Terms  of  contract. — Each  contract  with  an  organization  under  this  sec¬ 
tion  shall  provide  that — 

(A)  the  organization  shall  perform  the  functions  set  forth  in  subsection 
(c); 

(B)  the  Secretary  shall  have  the  right  to  evaluate  the  quality  and  effec¬ 
tiveness  of  the  organization  in  carrying  out  the  functions  specified  in  the 


contract; 

(C)  the  contract  shall  be  for  an  initial  term  of  3  years  and  shall  be  renew¬ 
able  for  an  additional  term  of  2  years  thereafter  without  a  competitive  se¬ 
lection  process  based  upon  evidence  of  successful  quality  improvement  ac¬ 
tivities; 

(D)  if  the  Secretary  intends  not  to  renew  a  contract,  the  Secretary  shall 
notify  the  organization  of  the  decision  at  least  90  days  prior  to  the  expira¬ 
tion  of  the  contract  term,  and  shall  provide  the  organization  an  opportunity 
to  present  data,  interpretations  of  data,  and  other  information  pertinent  to 
its  performance  under  the  contract,  which  shall  be  reviewed  in  a  timely 
manner  by  the  Secretary; 

(E)  the  organization  may  terminate  the  contract  upon  90  days  notice  to 
the  Secretary; 

(F)  the  Secretary  may  terminate  the  contract  prior  to  the  expiration  of 
the  contract  term  upon  90  days  notice  to  the  organization  if  the  Secretary 
determines  that — 

(i)  the  organization  does  not  substantially  meet  the  requirements  of 
this  section;  or 

(ii)  the  organization  has  failed  substantially  to  carry  out  the  contract 
or  is  carrying  out  the  contract  in  a  manner  inconsistent  with  the  effi¬ 
cient  and  effective  administration  of  this  part,  but  only  after  such  orga¬ 
nization  has  had  an  opportunity  to  submit  data  and  have  such  data  re¬ 
viewed  by  the  panel  established  under  paragraph  (4). 

(4)  Evaluation  of  performance. — In  evaluating  the  performance  of  quality 
improvement  organizations  under  contracts  under  this  section,  the  Secretary 
shall  place  emphasis  on  the  performance  of  such  organizations  in  changing  the 
behavior  of  health  care  providers  with  poor  performance  and  educating  health 
care  providers  concerning  the  process  being  used  by  the  organization  and  the 
criteria  being  applied  by  the  organization. 

(5)  Review  prior  to  termination  of  contract;  modification  and  termi¬ 


nation;  REVIEWING  PANEL.—  ...  , 

(A)  In  GENERAL. — Prior  to  making  any  termination  under  paragraph 
(3)(F),  the  Secretary  shall  provide  the  organization  with  an  opportunity  to 
provide  data,  interpretations  of  data,  and  other  information  pertinent  to  its 
performance  under  the  contract.  Such  data  and  other  information  shall  be 
reviewed  in  a  timely  manner  by  a  panel  appointed  by  the  Secretary,  and 
the  panel  shall  submit  a  report  of  its  findings  to  the  Secretary  in  a  timely 
manner.  The  Secretary  shall  make  a  copy  of  the  report  available  to  the  or¬ 
ganization. 

(B)  SECRETARIAL  AUTHORITY.— The  Secretary  may  accept  or  not  accept  the 
findings  of  the  panel.  After  the  panel  has  submitted  a  report  with  respect 
to  an  organization,  the  Secretary  may,  with  the  concurrence  of  the  organi¬ 
zation,  amend  the  contract  to  modify  the  scope  of  the  functions  to  be  earned 
out  by  the  organization,  or  in  any  other  manner.  The  Secretary  may  termi¬ 
nate  a  contract  under  the  authority  of  paragraph  (3)(F)  upon  90  days  notice 
after  the  panel  has  submitted  a  report,  or  earlier  if  the  organization  so 


(C)  Composition  of  PANEL.— A  panel  appointed  by  the  Secretary  under 
this  paragraph  shall  consist  of  individuals  appointed  by  the  Secretary  and 
paid  while  serving  on  the  panel  at  a  per  diem  rate  determined  by  the  Sec- 
retary  Individuals  serving  on  a  panel  may  be  appointed  without  regard  to 
the  provisions  of  title  5,  United  States  Code,  governing  appointments  in  the 
competitive  service,  and  may  be  paid  without  regard  to  the  provisions  of 
chapter  51  and  subchapter  III  of  chapter  53  of  that  title  relating  to  classi¬ 
fication  and  General  Schedule  pay  rates. 

(6)  Contracting  authority  of  Secretary.— The  contracting  authority  of  the 
Secretary  under  this  section  may  be  carried  out  without  regard  to any  provision 
of  law  relating  to  the  making,  performance,  amendment,  or  modification  of  con¬ 
tracts  of  the  United  States  as  the  Secretary  may  determine  to  be  inconsistent 
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with  the  purposes  of  this  part.  The  Secretary  may  use  different  contracting 
methods  with  respect  to  different  geographical  areas. 

(7)  Termination  not  subject  to  judicial  review. — Any  determination  by 
the  Secretary  to  terminate  or  not  to  renew  a  contract  under  this  section  shall 
not  be  subject  to  judicial  review. 

(e)  Assumption  of  Responsibilities  by  Secretary. — If  the  Secretary  determines 
that  there  is  no  qualified  entity  available  for  an  area  with  which  the  Secretary  can 
enter  into  a  contract  under  this  section,  the  Secretary  shall  take  such  steps  as  are 
necessary  to  perform  in  the  area  the  duties  applicable  to  approved  quality  improve¬ 
ment  organizations  under  this  part.  Any  information  required  under  this  phrt  to  be 
transmitted  by  any  person  to  an  approved  quality  improvement  organization  for  an 
area  shall  be  transmitted  to  the  Secretary  in  the  case  where  there  is  no  qualified 
entity  available  for  an  area  with  which  the  Secretary  can  enter  into  a  contract 
under  this  section. 

(f)  Limitation  of  Liability. — A  quality  improvement  organization  having  a  con¬ 
tract  with  the  Secretary  under  this  section,  a  person  who  is  employed  by,  or  who 
has  a  fiduciary  relationship  with,  any  such  organization,  and  a  person  who  fur¬ 
nishes  professional  services  to  such  organization,  may  not  be  held,  by  reason  of  the 
performance  of  any  duty,  function,  or  activity  required  or  authorized  pursuant  to 
this  part  or  to  a  valid  contract  entered  into  under  this  section,  to  have  violated  any 
criminal  law  or  to  be  civilly  liable  under  any  law  of  the  United  States  or  of  any 
State  (or  political  subdivision  thereof),  if  the  organization  or  person  exercised  good 
faith  in  the  performance  of  such  duty,  function,  or  activity. 

SEC.  9010.  QUALITY  MANAGEMENT  GRANTS. 

(a)  In  General.— 

(1)  Grants. — The  Secretary  shall  make  a  grant  to  each  State  that  satisfies 
the  requirements  of  this  section. 

(2)  Commencement. — The  Secretary  may  not  make  a  grant  under  this  section 
before  the  date  that  is  12  months  after  the  date  of  the  enactment  of  this  Act 
or  October  1,  1996,  whichever  occurs  later. 

(b)  Applications. — 

(1)  Submission. — To  apply  for  a  grant  under  this  section  for  any  fiscal  year, 
a  State  shall  submit  an  application  to  the  Secretary  in  accordance  with  the  pro¬ 
cedures  established  by  the  Secretary.  The  Secretary  shall  establish  a  deadline 
for  the  submission  of  applications  under  this  paragraph  for  each  fiscal  year. 

(2)  Criteria  for  approval. — The  Secretary  may  not  approve  an  application 
submitted  under  paragraph  (1)  unless  the  application  includes  assurances  satis¬ 
factory  to  the  Secretary  that — 

(A)  the  State  has  a  State  regulatory  program  approved  under  section 
2202(b)  of  the  Social  Security  Act; 

(B)  the  State  is  willing  and  able  to  fulfill  each  requirement  that  is  set 
forth  in  sections  9002  through  9008  that  is  applicable  to  an  approved  State; 

(C)  the  State  will  enforce  the  requirements  set  forth  in  sections  9002 
through  9008  that  are  applicable  to  a  private  plan  sponsor  or  a  health  care 
provider  with  respect  to  each  private  plan  sponsor  that  provides  or  sponsors 
a  private  health  benefit  plan  in  the  State  and  each  health  care  provider  li¬ 
censed  by  the  State,  except  in  the  case  where  another  individual  or  entity 
is  charged  with  such  enforcement  under  this  part; 

(D)  the  State  will  maintain  such  records,  make  such  reports  (including 
expenditure  reports),  and  cooperate  with  such  audits,  as  the  Secretary  finds 
necessary  to  determine  the  compliance  of  the  State  (and  persons  regulated 
by  the  State)  with  the  requirements  of  this  part;  and 

(E)  funds  received  under  this  section  will  be  used  for  consumer  protection 
and  quality  oversight  activities. 

(3)  Petitions  for  reconsideration  and  reapplications. — 

(A)  In  general. — With  respect  to  an  application  submitted  under  para¬ 
graph  (1)  that  is  disapproved  under  this  subsection,  the  applicant  may  sub¬ 
mit  to  the  Secretary — 

(i)  a  petition  for  reconsideration  of  the  application;  and 

(ii)  an  application  that  conforms  to  the  requirements  of  this  sub¬ 
section. 

(B)  Deadlines. — The  Secretary  shall  establish  a  deadline  for  the  submis¬ 
sion  of  petitions  for  reconsideration  and  reapplications  under  this  para¬ 
graph  for  each  fiscal  year.  The  Secretary  shall  approve  or  disapprove  each 
such  petition  and  reapplication  before  the  termination  of  the  60-day  period 
beginning  on  the  date  of  such  submission. 
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(c)  Ability  to  Satisfy  Requirements  Through  Arrangements— A  State  may 
satisfy  a  requirement  that  is  set  forth  in  any  of  sections  9002  through  9008  directly 
or  through  arrangements  with  individuals  or  entities  approved  by  the  State  that 
demonstrate  to  the  satisfaction  of  the  State  that  the  individual  or  entity— 

( 1)  has  the  ability  to  fulfill  any  duty  delegated  to  the  individual  or  entity  by 

the  State;  and  ... 

(2)  does  not  have  a  relationship  with  a  private  plan  sponsor  or  a  health  care 
provider  that  would  interfere  with  the  ability  of  the  individual  or  entity  to  fulfill 
any  duty  of  a  participating  State  under  this  part. 

(d)  Periodic  Review. — The  Secretary  shall  periodically  review  the  compliance  by 
States  that  receive  a  grant  under  this  section  with  the  terms  of  the  award  of  the 
grant. 

(e)  Federal  Assumption  of  State  Responsibilities. — 

(1)  In  general. — In  the  case  of  a  State  that  does  not  receive  a  grant  under 
this  section  on  or  before  January  1,  1998,  or  that  substantially  fails  to  satisfy 
a  term  of  an  award  of  such  a  grant,  the  Secretary  shall  take  such  steps  as  are 

nappCCQrv _ 

(A)  to  perform  in  the  State  the  duties  specified  in  sections  9002  through 

9008  as  duties  of  approved  States;  ,.  Qriflo 

(B)  to  enforce  in  the  State  the  requirements  set  forth  in  sections  9002 
through  9008  that  are  applicable  to  a  private  plan  sponsor  or  a  health  care 
provider  in  the  same  manner  as  an  approved  State  would  be  required  to 

enforce  such  requirements  under  subsection  (b)(2)(C). 

(2)  Data  TRANSMISSION. — Any  information  required  under  this  part  to  be 
transmitted  by  any  person  to  an  approved  State  shall  be  transmitted  to  the  Sec¬ 
retary  in  the  case  of  a  State  described  in  paragraph  (1). 

SEC.  9011.  AUTHORIZATION  OF  APPROPRIATIONS  FOR  CONTRACTS  AND  GRANTS. 

There  are  authorized  to  be  appropriated  $300,000,000  for  each  of  the  fiscal  years 
1997  through  2001  for  contracts  under  section  9009  and  for  grants  under  section 

9010. 

SEC.  9012.  HEALTH  CARE  QUALITY  ADVISORY  COMMISSION. 

(a)  Establishment. — The  Secretary  shall  provide  for  the  appointment  of  a  Healt 

Care  Quality  Advisory  Commission,  to  be  composed  of  individuals  from  the  public 
and  private  sectors  with  expertise  in  the  fields  of  health  care  quality  and  privacy 
of  health  information  and  representatives  of  consumers  appointed  by  the  Secretary 
(without  regard  to  the  provisions  of  title  5,  United  States  Code,  govermng  appoint¬ 
ments  in  the  competitive  service).  ,.  ,  .. 

(b)  DUTIES. — The  Commission  shall  provide  recommendations  to  the  Secretary 

with  r®^^tetdevelopment  and  selection  of  the  national  measures  of  quality  perform¬ 
ance  under  section  9003,  after  consulting  with  appropriate  interested  parties, 
including  the  Administrator  for  Health  Care  Policy  and  Research,  States,  t  e 
National  Association  of  Insurance  Commissioners,  private  Plan  sP°^re- 
carp  Droviders  experts  in  quality  measurement,  nationally  recognized  accredit 
ing  bodies,  other  Federal  advisory  bodies  and  consumers  of  health  care  j^ces; 

(2)  the  establishment  of  an  appropriate  sequence  for  the  mtenm  sets  of  na 
tional  measures  of  quality  performance  under  section  9003(a)(4); 

(3)  the  Sidelines  required  to  be  issued  by  the  Secretary  under  section 

^(4 /the  establishment  of  the  uniform  clinical  data  sets  under  section  9104. 

(c)  MEMBElSfp-The  Commission  shall  be  composed  of Xr^date 

of  the  Commission  shall  first  be  appointed  not  later  than  ®  Jewetar?  may 

nf  tbp  pnactment  of  this  Act  for  a  term  of  3  years,  except  that  the  becretary  may 
provide  initially  for  such  shorter  terms  as  vail  ensure  that  (on  a  continuing  basis 

Dip  terms  of  not  more  than  4  member  expire  in  any  one  year. 

(d)  Duration.— Notwithstanding  section  14(a)  of  the  Federal  Advlsor>'  £°?™ltte 
Act  the  Commission  shall  continue  in  existence  until  otherwise  provided  by  lavr 

(e)  Report— The  Commission  shall  submit  to  the  Congress  an  annual  reP°^t  a^ 
later  than  May  1  of  each  year  concerning  the  activities  of  the  Commission  under 

this  part  during  the  preceding  year. 

Unless  otherwise  provided  in  this  subtitle,  for  receives 

( 1)  Approved  state.— The  term  “approved  State  means  a  state  tnar  receives 

3  f^^AlTWWEr^QUAlJTY^lMPROVEMENT  ORGANIZATION.-The  tenn  “approved 
quality  improvement  organization”  means  a  quality  improvement  orgamzation 
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that  has  a  contract  with  the  Secretary  under  section  9009.  When  used  with  re¬ 
spect  to  a  geographic  area,  such  term  means  a  quality  improvement  organiza¬ 
tion  that  is  responsible  under  such  a  contract  for  carrying  out  the  responsibil¬ 
ities  of  approved  quality  improvement  organizations  under  this  part  in  a  geo¬ 
graphic  area  established  under  section  9009(dX  1). 

(3)  Health  care  provider. — The  term  “health  care  provider”  means  an  insti¬ 
tution  providing  health  care  and  a  health  care  professional. 

(4)  Health  institution.— The  term  “health  institution”  means  a  hospital,  a 
skilled  nursing  facility,  and  an  ambulatory  surgery  center. 

(5)  Participating  provider. — The  term  “participating  provider”,  when  used 
with  respect  to  a  private  health  benefit  plan,  means  a  health  care  provider  who 
is  member  of  a  provider  network  of  the  plan. 

(6)  Private  health  benefit  plan.— The  term  “private  health  benefit  plan” 
means  a  health  benefit  plan  (as  defined  in  section  2204(3)  of  the  Social  Security 
Act),  but  does  not  include  any  Federal  or  State  entity  or  program  that  provides 
directly  for  the  provision  of  health  services  or  provides  for  payments  for  such 
services. 

(7)  Private  plan  sponsor. — The  term  “private  plan  sponsor”  has  the  mean¬ 
ing  given  the  term  “sponsor”  in  section  2204(12)  of  the  Social  Security  Act  in 
relation  to  a  private  health  benefit  plan. 

(8)  Provider  network. — The  term  “provider  network”  means,  with  respect  to 
a  private  health  benefit  plan,  health  care  providers  who  have  entered  into  an 
agreement  with  the  plan  under  which  such  providers  are  obligated  to  provide 
items  and  services  covered  under  the  plan  to  individuals  enrolled  in  the  plan, 
or  have  an  agreement  to  provide  services  on  a  fee-for-service  basis. 

SEC.  9014.  EFFECTIVE  DATES. 

(a)  In  General.— Except  as  provided  in  subsection  (b),  the  provisions  of  this  part 
shall  take  effect  on  the  date  that  is  24  months  after  the  date  of  the  enactment  of 
this  Act. 

(b)  Provisions  Effective  Immediately. — 

(1)  Secretarial  responsibilities. — The  following  provisions  imposing  a  duty 
on  the  Secretary  shall  take  effect  on  the  date  of  the  enactment  of  this  Act- 

(A)  Section  9001. 

(B)  Section  9002(c). 

(C)  Subsections  (a),  (b),  (c),  and  (h)  of  section  9003. 

(D)  Section  9004(a). 

(E)  Subsections  (b),  (c),  (d),  (e),  and  (i)  of  section  9005. 

(F)  Sections  9006,  9008,  9009,  9010,  and  9012. 

(2)  Authorization  of  appropriations.— Section  9011  shall  take  effect  on  the 
date  of  the  enactment  of  this  Act. 


PART  2— GRIEVANCE  AND  APPEALS  PROCESS 

SEC.  9021.  HEALTH  PLAN  CLAIMS  PROCEDURE. 

(a)  Definitions. — For  purposes  of  this  part — 

(1)  Claim.  The  term  claim  means  a  request  for  payment  or  provision  of 

benefits  under  a  private  health  benefit  plan  (including  a  request  for  restoration 
ot  any  item  or  service  which  has  been  provided  in  the  course  of  treatment  and 
is  alleged  to  have  been  wrongfully  terminated  or  reduced  by  the  private  plan 
sponsor  providing  or  sponsoring  the  plan)  or  a  request  for  preauthorization  of 
items  or  services  which  is  submitted  to  a  private  plan  sponsor  prior  to  receipt 
of  the  items  or  services.  F 

(2)  Individual  claimant.— The  term  “individual  claimant”  with  respect  to  a 

claim  means  any  individual  who  submits  the  claim  to  a  private  plan  sponsor 
in  connection  with  the  individual’s  enrollment  under  a  private  health  benefit 
plan  provided  or  sponsored  by  the  sponsor,  or  on  whose  behalf  the  claim  is  sub¬ 
mitted  to  the  plan  by  a  provider.  ■* 

(3)  Provider  claimant. — The  term  “provider  claimant”  with  respect  to  a 
claim  means  any  provider  who  submits  a  claim  to  a  private  plan  sponsor  with 

E68  miV°  °r  servijes,  Provided  to  an  individual  enrolled  under  a  private 
health  benefit  plan  provided  or  sponsored  by  the  sponsor. 

(b)  General  Rules  Governing  Treatment  of  Claims _ 

(D  Adequate  notice  of  disposition  of  claim.— In  any  case  in  which  a  claim 
is  submitted  in  complete  form  to  a  private  plan  sponsor,  the  sponsor  shall  pro- 
vide  to  the  individual  claimant  and  any  provider  claimant  with  respect  to  the 
claim  a  written  notice  of  the  sponsor  s  approval  or  denial  of  the  claim  within 
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30  days  after  the  date  of  the  submission  of  the  claim.  The  notice  to  the  individ¬ 
ual  claimant  shall  be  written  in  language  calculated  to  be  understood  by  the 
typical  individual  enrolled  under  the  plan  and  in  a  form  which  takes  into  ac¬ 
count  accessibility  to  the  information  by  individuals  whose  primary  language  is 
not  English.  In  the  case  of  a  denial  of  the  claim,  the  notice  shall  set  forth  the 
specific  reasons  for  the  denial.  The  notice  of  a  denial  shall  include  notice  of  the 
right  to  appeal  the  denial  under  paragraph  (2).  Failure  by  any  sponsor  to  com¬ 
ply  with  the  requirements  of  this  paragraph  with  respect  to  any  claim  submit¬ 
ted  to  the  sponsor  be  treated  as  approval  by  the  sponsor  of  the  claim. 

(2)  Duty  to  review  denials  upon  timely  request.— The  sponsor  shall  re¬ 
view  its  denial  of  a  claim  if  an  individual  claimant  or  provider  claimant  with 
respect  to  the  claim  submits  to  the  sponsor  a  written  request  for  reconsideration 
after  receipt  of  written  notice  from  the  sponsor  of  the  denial.  The  sponsor  shall 
allow  any  such  claimant  not  less  than  60  days,  after  receipt  of  written  notice 
from  the  sponsor,  to  submit  the  request  for  reconsideration. 

(3)  Time  limit  for  review. — The  sponsor  shall  complete  any  review  required 
under  paragraph  (2),  and  shall  provide  the  individual  claimant  and  any  pro¬ 
vider  claimant  with  respect  to  the  claim  written  notice  of  the  sponsor’s  decision 
on  the  claim  after  reconsideration  pursuant  to  the  review,  within  30  days  after 
the  date  of  the  receipt  of  the  request  for  reconsideration. 

(4)  De  NOVO  reviews. — Any  review  required  under  paragraph  (2) — 


(A)  shall  be  de  novo;  ,  , 

(B)  shall  be  conducted  by  an  individual  who  did  not  make  the  initial  deci¬ 
sion  denying  the  claim  and  who  is  authorized  to  approve  the  claim;  and 

(C)  shall  include  review  by  a  qualified  physician  if  the  resolution  of  any 
issues  involved  requires  medical  expertise. 

(c)  Treatment  of  Urgent  Requests  to  Plans  for  Preauthorizatton  — 

(1)  In  general. — This  subsection  applies  in  the  case  of  any  claim  submitted 
by  an  individual  claimant  or  a  provider  claimant  consisting  of  a  request  for 
Dreauthorization  of  items  or  services  (other  than  emergency  services  which 
under  title  XXII  of  the  Social  Security  Act  may  not  be  subject  to 
preauthorization)  which  is  accompanied  by  an  attestation  that 

(A)  failure  to  immediately  provide  the  items  or  services  could  reasonably 

be  expected  to  result  in —  ,  .  ...  .  , 

(i)  placing  the  health  of  the  individual  claimant  (or,  with  respect  to 
an  individual  claimant  who  is  a  pregnant  woman,  the  health  ol  the 
woman  or  her  unborn  child)  in  serious  jeopardy; 

(ii)  serious  impairment  to  bodily  functions;  or 

(iii)  serious  dysfunction  of  any  bodily  organ  or  part;  or 

(B)  immediate  provision  of  the  items  or  services  is  necessary  because  the 
individual  claimant  has  made  or  is  at  serious  risk  of  making  an  attempt 
to  harm  such  individual  claimant  or  another  individual. 

(2)  Shortened  time  limit  for  consideration  of  requests  for 

PREAUTHORIZATION. — Notwithstanding  subsection  (b)(1),  a  private  plan  sponsor 
shall  approve  or  deny  any  claim  described  in  paragraph  (1)  within  24  hours 
after  submission  of  the  claim  to  the  sponsor.  Failure  by  sponsor  to  comply 
with  the  requirements  of  this  paragraph  with  respect  to  the  claim  shall  be 

treated  as  approval  by  the  sponsor  of  the  claim.  ,  ,  . 

(3)  Expedited  exhaustion  OF  plan  remedies. — Any  claim  described  in  para¬ 
graph  (1)  which  is  denied  by  the  sponsor  shall  be  treated  as  a  claim  with  re- 
ipect  to  which  all  remedies  under  the  plan  provided  pursuant  to  this  section 
are  exhausted,  irrespective  of  any  review  provided  under  subsection  (b)(2). 

?4)  Denial  of  previously  authorized  claims  not  PERMirrED.-In  any  case 
in  which  a  sponsor  approves  a  claim  described  in  paragraph  (D—  .  . 

(A)  the  sponsor  may  not  subsequently  deny  payment  or  provision  of  bene¬ 
fits  pursuant  to  the  claim,  unless  the  sponsor  makes  a  showing  of  an  inten¬ 
tional  misrepresentation  of  a  material  fact  by  the  individual  claimant  and 

(B)  in  the  case  of  a  violation  of  subparagraph  (A)  in  connection  with  the 
claim,  all  remedies  under  the  plan  provided  pursuant  to  this  section  with 
respect  to  the  claim  shall  be  treated  as  exhausted. 

(d)  Time  Limit  for  Determination  of  Incompleteness  of  Claim.  For  purposes 


ofthiSfSection  claim  submitted  by  an  individual  claimant  and  accepted  by  a  provider 
serving  under  contract  with  a  private  plan  sponsor  and  any  claim  described  in 
subsection  (bXU  shall  be  treated  with  respect  to  the  individual  claimant  as  sub 

m'(7f<anv Tther^claim  for  benefits  under  the  plan  shall  be  treated  as  filed  in 
complete^ form  as  of  30  days  after  the  date  of  the  submission  of  the  claim,  unless 
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the  plan  provides  to  the  individual  claimant  and  any  provider  claimant,  within 
such  period,  a  written  notice  of  any  required  matter  remaining  to  be  filed  in 
order  to  complete  the  claim. 

Any  filing  by  the  individual  claimant  or  the  provider  claimant  of  additional  matter 
requested  by  the  plan  pursuant  to  paragraph  (2)  shall  be  treated  for  purposes  of  this 
section  as  an  initial  filing  of  the  claim. 

(e)  Additional  Notice  and  Disclosure  Requirements  for  Health  Plans. — In 
the  case  of  a  denial  of  a  claim  for  benefits  under  a  private  health  benefit  plan,  the 
sponsor  providing  or  sponsoring  the  plan  shall  include,  together  with  the  specific 
reasons  provided  to  the  individual  claimant  and  any  provider  claimant  under  sub¬ 
section  (b)(1) — 

(1)  if  the  denial  or  determination  is  based  in  whole  or  in  part  on  a  determina¬ 
tion  that  the  claim  is  for  an  item  or  service  which  is  not  covered  by  the  guaran¬ 
teed  national  benefit  package,  exceeds  the  maximum  payment  rate  (if  any)  ap¬ 
plicable  to  the  class  of  service  under  title  VI,  or  exceeds  payment  rates  under 
any  applicable  fee  schedule  the  factual  basis  for  the  determination; 

(2)  if  the  denial  or  determination  is  based  in  whole  or  in  part  on  exclusion 
of  coverage  with  respect  to  services  because  the  services  are  determined  to  com¬ 
prise  an  experimental  treatment  or  investigatory  procedure,  the  medical  basis 
for  the  determination  and  a  description  of  the  process  used  in  making  the  deter¬ 
mination;  and 

(3)  if  the  denial  or  determination  is  based  in  whole  or  in  part  on  a  determina¬ 
tion  that  the  treatment  is  not  medically  necessary  or  appropriate  or  is  inconsist¬ 
ent  with  the  sponsor’s  practice  guidelines,  the  medical  basis  for  the  determina¬ 
tion,  the  guidelines  used  in  making  the  determination,  and  a  description  of  the 
process  used  in  making  the  determination. 

(f)  Waiver  of  Rights  Prohibited. — A  private  plan  sponsor  may  not  require  any 
party  to  waive  any  right  under  a  private  health  benefit  plan  provided  or  sponsored 
by  the  sponsor  or  this  Act  as  a  condition  for  approval  of  any  claim  under  the  plan, 
except  to  the  extent  otherwise  specified  in  a  formal  settlement  agreement. 

SEC.  9022.  DETERMINATIONS  BY  PRIVATE  PLAN  SPONSORS  PROVIDING  ITEMS  AND  SERVICES 
TO  ENROLLEES. 

(a)  Applicability. — This  section  applies  in  the  case  of  a  private  plan  sponsor  to 
the  extent  it  provides  benefits  in  the  form  of  items  and  services  to  enrollees.  This 
section  does  not  apply  in  the  case  of  a  private  plan  sponsor  to  the  extent  it  provides 
benefits  in  the  form  of  reimbursement  to  individual  claimants  or  provider  claimants 
for  items  and  services. 

(b)  Denial  of  Items  or  Services  Clarified.— For  purposes  of  this  section,  a  de¬ 
nial  of  items  or  services  by  a  private  plan  sponsor  includes  the  termination  or  reduc¬ 
tion  by  the  sponsor  of  any  item  or  service  which  has  been  provided  in  the  course 
of  treatment. 

(c)  General  Rules  Governing  Denials  of  Items  or  Services. — 

(1)  Adequate  notice. — A  private  plan  sponsor  shall  provide  any  individual 
who  is  denied  items  or  services  by  the  sponsor  an  adequate  written  notice  of 
the  denial.  The  notice  shall  be  provided  within  30  days  after  the  denial.  Such 
notice  shall  be  written  in  language  calculated  to  be  understood  by  the  typical 
individual  enrolled  under  a  private  health  benefit  plan  provided  or  sponsored 
by  the  sponsor  and  in  a  form  which  takes  into  account  accessibility  to  the  infor¬ 
mation  by  individuals  whose  primary  language  is  not  English.  The  notice  shall 
set  forth  the  specific  reasons  for  the  denial  and  shall  include  notice  of  the  right 
to  appeal  the  denial  under  paragraph  (2).  Failure  by  any  sponsor  to  comply  with 
the  requirements  of  this  paragraph  with  respect  to  a  denial  of  an  item  or  serv¬ 
ice  by  the  sponsor  with  respect  to  a  private  health  benefit  plan  shall  result  in 
the  claimant  being  permitted  to  receive  such  items  or  services  from  a  health 
care  provider  who  is  not  a  member  of  a  provider  network  of  the  plan  and  the 
sponsor  being  liable  to  pay  such  provider  for  such  items  or  services. 

(2)  Plan’s  duty  to  review  denials  upon*  timely  request.— The  sponsor 
shall  review  its  denial  of  an  item  or  service  if  the  individual  aggrieved  by  the 
denial  submits  to  the  sponsor  a  written  request  for  reconsideration  after  receipt 
of  written  notice  from  the  sponsor  under  paragraph  (1).  The  sponsor  shall  allow 
any  such  individual  not  less  than  60  days,  after  receipt  of  written  notice  from 
the  sponsor,  to  submit  the  request  for  reconsideration 

(3)  Conditions  on  review;  waiver  of  rights.— The  provisions  of  paragraphs 
(3)  and  (4)  of  subsection  (b),  and  subsections  (e)  and  (0,  of  section  9021  shall 
apply  to  a  denial  by  a  sponsor  of  an  item  or  service  under  this  section  in  the 
same  manner  as  such  provisions  apply  to  a  denial  of  a  claim  under  section  9021. 
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SEC.  9023.  BOARDS  OF  APPEAL  FOR  MANAGED  CARE  PLANS  AND  POINT-OF-SERVICE  PLANS. 

(a)  In  General. — Each  carrier  offering  a  managed  care  plan  or  a  point-of- sendee 
plan  shall  provide  for  a  board  of  appeals  to  conduct  reviews  of  certain  denials  in 
accordance  with  this  section. 

(b)  Composition. — A  board  of  appeals  for  a  plan  shall — 

(1)  consist  of —  , 

(A)  representatives  of  the  carrier  offering  the  plan,  including  physicians 
who  are  members  of  the  plan’s  provider  network,  plan  administrators,  and 
individuals  enrolled  in  the  plan;  and 

(B)  individual  consumers  who  are  not  enrolled  in  the  plan;  and 

(2)  include  physicians  who  have  expertise  in  the  field  of  medicine  directly  re¬ 
lated  to  the  item  or  service  involved  in  an  appeal. 

(c)  Duties— A  board  of  appeals  shall— 

(1)  conduct  reviews  of  denials  under  and  in  accordance  with  sections  yuzi  ana 


9022  in  the  cases  of—  ,  ,  . , 

(A)  the  refusal  of  a  carrier  offering  a  managed  care  plan  to  provide  cov¬ 
erage  of  covered  items  and  services  through  a  provider  who  is  a  member 
of  the  plan’s  provider  network, 

(B)  the  denial  of  payment  by  such  a  carrier  for  covered  items  and  services 

furnished  pursuant  to  section  2119(d),  or  . 

(C)  the  refusal  of  a  carrier  offering  a  point-of-service  plan  to  provide  cov¬ 

erage  of  covered  items  and  services  through  a  provider  who  is  a  member 
of  the  plan’s  provider  network;  and  . 

(2)  make  determinations  regarding  the  medical  necessity  or  appropriateness 
of  covered  items  or  services  that  are  the  subject  of  such  reviews 
(d)  Deadline  for  Determination. — A  board  of  appeals  shall  make  a  final  deter¬ 
mination  with  respect  to  a  review  under  this  section  within  the  30-day  period  speci¬ 
fied  or  provided  under  section  9021(b)(3)  or  9022(c)(3),  whichever  is  applicable. 

SEC  9024.  REVIEW  IN  STATE  COMPLAINT  REVIEW  OFFICES  OF  GRIEVANCES  BASED  ON  ACTS 

OR  PRACTICES  BY  PRIVATE  PLAN  SPONSORS. 

(a)  IN  General. — In  accordance  with  rules  which  shall  be  prescribed  by  the  Sec¬ 
retary  not  later  than  12  months  after  the  date  of  the  enactment  of  this  Act,  each 
State  shall  establish  and  maintain  a  complaint  review  office  for  the  State. 

(b)  Filings  of  Complaints  by  Aggrieved  Persons. — In  the  case  of  any  Perso 

who  is  aggrieved  by  any  act  or  practice  engaged  in  by  a  private  plan  sponsor  which 
consists  of  or  results  in  denial  of  payment  or  provision  of  benefits  a  Pnvate 

health  benefit  plan  (including  a  long-term  care  insurance  policy)  provided  or  spo 
sored  by  the  sponsor  or  delay  in  the  payment  or  provision  of  benefits  (under  sections 
9021  or  9022),  if  the  denial  or  delay  consists  of  a  failure  to  comply  with  the  terms 
of  the  plan  (including  the  provision  of  benefits  in  full  when  due  in  accordance  with 
the  terns  of  the  plan),  or  with  the  applicable  requirements  of  this  Act,  such  person 
may  file  a  complaint  with  a  complaint  review  office  established  by— 

(1) a  State  in  which  the  person  resides;  or 

(2)  the  State  which  is  the  principal  place  of  business  of  the  person. 


SEC.  9025.  EXHAUSTION  OF  REMEDIES. 

Anv  ro-rmlaint  including  a  claim  to  which  section  9021  applies,  and  any  complaint 
including  an  allegation  of  denial  of  items  or  services  to  which  section  9022  applies, 
may  notfbe  filed  in  any  court  or  complaint  review  office  until  the  complainant 
exhausted  all  remedies  provided  by  the  sponsor  under  the  plan  with  respect  to  the 
claim  denial  in  accordance  with  such  sections.  In  such  a  case,  the  court  or  review 
office  shall  determine  the  matter  de  novo. 


SEC.  9026.  EFFECTIVE  DATE.  .  ,  . 

nart  shall  take  effect  on  the  date  that  is  24  months  after  the  date  of  the  en- 
aJienf  of  this  Act except that  the  requirement  on  the  Secretary  to  promulgate 
?ules  under  section  9024(a)  shall  take  effect  on  the  date  of  the  enactment  of  this 

Act. 


PART  3— ANTI-DISCRIMINATION 

SEC.  9031.  REQUIREMENTS  RELATING  TO  STATES. 

/ q i  In  Ofnfral _ A  State  or  a  person  acting  under  the  authority  of  a  State,  may 

not ^discriminate  or  engage’  (directly  or  through  contractual  arrangements)  in  any 
actirity  thT£  the  effeft  of  discriminating,  in  carrying  out  any  responsibility  or 
fn  exercising  any  authority  under  this  Act,  against  an  individual  or  entity  on  the 


254 


basis  of  race,  age,  sex,  sexual  orientation,  language,  religion,  national  origin,  in¬ 
come,  disability,  perceived  health  status,  or  anticipated  need  for  health  services. 

(b)  Boundaries. — In  establishing  boundaries  for  health  alliance  areas  (or  other 
similar  boundaries),  a  State  may  not  discriminate,  engage  (directly  or  through  con¬ 
tractual  arrangements)  in  any  activity  that  has  the  effect  of  discriminating,  or  oth¬ 
erwise  take  into  account,  race,  age,  sex,  sexual  orientatioh,  language,  religion,  na¬ 
tional  origin,  income,  disability,  perceived  health  status,  or  anticipated  need  for 
health  services. 

(c)  Remedy. — A  person  who  is  aggrieved  by  a  violation  of  subsection  (a)  or  (b) 
may,  in  a  civil  action,  obtain  appropriate  relief,  including  compensatory  and  pnnitive 
damages  and  equitable  relief,  against  any  appropriate  party,  including  a  State. 

(d)  Attorney’s  Fees. — In  an  action  under  subsection  (c),  the  court,  in  its  discre¬ 
tion,  may  allow  the  prevailing  party  a  reasonable  attorney’s  fee  (including  expert 
fees)  as  part  of  the  costs. 


SEC.  9032.  REQUIREMENTS  RELATING  TO  HEALTH  ALLIANCES. 


(a)  Alliance  Activities  Relating  to  Health  Plans— A  health  alliance  may  not 
discriminate,  or  engage  (directly  or  through  contractual  arrangements)  in  any  activ¬ 
ity  that  has  the  effect  of  discriminating,  against  a  private  plan  sponsor  providing 
or  sponsoring  a  private  health  benefit  plan  on  the  basis  of — 

(1)  mix  of  health  professionals  associated  with  the  plan; 

(2)  organizational  arrangement  of  the  plan  (except  as  specifically  provided  in 
this  Act; 

(3)  personal  characteristics  of  an  individual  enrolled  in  the  plan  or  consider¬ 
ing  enrolling  in  the  plan  that  are  unrelated  to  whether  the  individual  is  eligible 
to  enroll  in  the  plan,  such  as  race,  age,  sex,  sexual  orientation,  language,  reli¬ 
gion,  national  origin,  income,  disability,  perceived  health  status,  or  anticipated 
need  for  health  services;  or 

(4)  personal  characteristics  of  a  health  care  provider  who  is  a  participating 
provider  of  the  plan,  such  as  race,  age,  sex,  sexual  orientation,  language,  reli¬ 
gion.  national  origin,  income,  disability,  perceived  health  status,  or  anticipated 
need  for  health  services. 

(b)  Other  Alliance  Activities. — A  health  alliance  may  not  discriminate,  or  en- 
gage  (directly  or  through  contractual  arrangements)  in  any  other  activity  that  has 
the  effect  of  discriminating,  against  an  individual  or  entity  on  the  basis  oi  race,  age, 
sex,  sexual  orientation,  language,  religion,  national  origin,  income,  disability,  per¬ 
ceived  health  status,  or  anticipated  need  for  health  services. 

(c)  Remedy  —A  person  who  is  aggrieved  by  a  violation  of  subsection  (a)  or  (b) 
may,  in  a  civil  action,  obtain  appropriate  relief,  including  compensatory  and  punitive 
damages  and  equitable  relief,  against  any  appropriate  party. 

(d)  Attorney’s  Fees.— In  an  action  under  subsection  (c),  the  court,  in  its  discre¬ 
tion,  may  allow  the  prevailing  party  a  reasonable  attorney’s  fee  (including  expert 
fees)  as  part  of  the  costs. 

(e)  Exhaustion  of  Remedies.— In  an  action  under  subsection  (c),  the  court  shall 
exercise  junsdiction  without  regard  to  whether  the  aggrieved  person  has  exhausted 
any  administrative  or  other  remedies  that  may  be  provided  by  law. 


SEC.  9033.  REQUIREMENTS  RELATING  TO  PLAN  SPONSORS. 

,  (a)  Underwriting.— A  private  plan  sponsor  providing  or  sponsoring  a  private 
health  benefit  plan  may  not  engage  in  any  practice  that  has  the  effect  of  attracting 
or  limiting  enrollees  on  the  basis  of  personal  characteristics  that  are  unrelated  to 
the  eligibility  of  an  individual  to  enroll  in  the  plan,  such  as  race,  age,  sex  sexual 
orientation,  language,  religion,  national  origin,  income,  disability,  perceived  health 
status,  or  anticipated  need  for  health  services 
(b)  Selection  of  Participating  Providers.— In  selecting  among  health  care  pro¬ 
viders  for  membership  in  a  provider  network,  or  in  establishing  the  terms  and  con- 
amon8  of  such  membership,  a  private  plan  sponsor  described  in  subsection  (a)  mav 
not  discnminate,  or  engage  (directly  or  through  contractual  arrangements)  in  any 
activity  that  has  the  effect  of  discriminating,  agaiqst  a  health  care  provider— 

(1)  based  on  personal  characteristics  of  the  provider,  such  as  race  age  sex 
sexual  orientation,  language,  religion,  national  origin,  income,  disability,’  per¬ 
ceived  health  status,  or  anticipated  need  for  health  services;  or 

(2)  based  on  personal  characteristics  of  a  patient  of  the  provider,  such  as  race 
age,  sex,  sexual  orientation,  language,  religion,  national  origin,  income,  disabil- 
lty,  perceived  health  status,  or  anticipated  need  for  health  services 

c)  Other  Sponsor  Activities.-A  private  plan  sponsor  described  in  subsection 
(a)  may  not  discnminate,  or  engage  (directly  or  through  contractual  arrangements) 
in  any  other  activity  that  has  the  effect  of  discriminating,  against  an  individual  or 
entity  on  the  basis  of  race,  age,  sex,  sexual  orientation,  language,  religion,  national 
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origin,  income,  disability,  perceived  health  status,  or  anticipated  need  for  health 
services. 

(d)  Business  Necessity. — Except  in  the  case  of  intentional  discrimination,  a  pri¬ 
vate  plan  sponsor  may  not  be  considered  to  be  in  violation  of  this  section,  or  of  any 
regulations  issued  under  this  section,  if  the  sponsor  demonstrates,  in  a  civil  action 
under  subsection  (e),  that  each  action  of  the  sponsor  that  is  otherwise  prohibited 
under  this  section  is  required  by  a  compelling  business  necessity  and  cannot  be  ac¬ 
complished  by  less  discriminatory  means. 

(e)  Remedy. — A  person  who  is  aggrieved  by  a  violation  of  this  section  may,  in  a 
civil  action,  obtain  appropriate  relief,  including  compensatory  and  punitive  damages 
and  equitable  relief,  against  any  appropriate  party. 

(f)  Attorney’s  Fees. — In  an  action  under  subsection  (e),  the  court,  in  its  discre¬ 
tion,  may  allow  the  prevailing  party  a  reasonable  attorney’s  fee  (including  expert 
fees)  as  part  of  the  costs. 

(g)  Exhaustion  of  Remedies. — In  an  action  under  subsection  (e),  the  court  shall 
exercise  jurisdiction  without  regard  to  whether  the  aggrieved  individual  has  ex¬ 
hausted  any  administrative  or  other  remedies  that  may  be  available  to  the  individ¬ 
ual  under  part  2  or  that  are  otherwise  provided  by  law. 

SEC.  9034.  NONDISCRIMINATION  IN  FEDERALLY  ASSISTED  PROGRAMS. 

(a)  In  General. — No  person  in  the  United  States  shall,  on  the  basis  of  race,  age, 
sex,  sexual  orientation,  language,  religion,  national  origin,  income,  disability,  per¬ 
ceived  health  status,  or  anticipated  need  for  health  services,  be  excluded  from  par¬ 
ticipation  in,  be  denied  the  benefits  of,  or  be  subjected  to  discrimination  under,  any 
health  program  or  activity  receiving  Federal  financial  assistance. 

(b)  Private  Remedy.— 

( 1)  In  general. — A  person  who  is  aggrieved  by  a  violation  of  this  section  may, 
in  a  civil  action,  obtain  appropriate  relief,  including  compensatory  and  punitive 
damages  and  equitable  relief,  against  any  appropriate  party. 

(2)  Attorney’s  fees. — In  an  action  under  this  subsection,  the  court,  in  its  dis¬ 
cretion,  may  allow  the  prevailing  party  &  reasonable  attorneys  fee  (including 
expert  fees)  as  part  of  the  costs. 

(c)  Administrative  Powers. — 

(1)  In  general. — Each  Federal  department  and  agency  which  is  empowered 
to  extend  Federal  financial  assistance  to  any  health  program  or  activity  shall 
effectuate  the  provisions  of  this  section  with  respect  to  such  program  or  activity 
in  accordance  with  the  remedies,  procedures  and  rights  set  forth  in  title  VI  of 
the  Civil  Rights  Act  of  1964  (42  U.S.C.  2000d  et  seq.). 

(2)  Construction. — Paragraph  (1)  shall  not  be  construed  to  supercede,  limit, 

or  otherwise  affect  any  provision  of  the  Social  Security  Act  or  any  duty  or  au¬ 
thority  of  the  Secretary  under  such  Act.  . 

(d)  Definitions. — For  purposes  of  this  section,  the  terms  “program  or  activity  , 
and  “program”  have  the  meaning  given  such  terms  in  section  606  of  the  Civil  Rights 
Act  of  1964  (42  U.S.C.  2000d-4a). 

SEC.  9035.  COLLECTION  AND  REPORTING  OF  DATA  BY  SECRETARY. 

(a)  In  General. — The  Secretary  shall  promulgate  regulations  that  provide  for  the 
routine  collection,  analysis,  and  reporting,  by  race,  national  origin,  sex,  language, 
income,  age,  and  residence,  of  data  collected  from  States,  health  alliances,  private 
plan  sponsors,  and  any  other  person  or  entity  determined  appropriate  by  the  Sec¬ 
retary  that  the  Secretary  determines  are  necessary  or  appropriate  to  determine 
whether  such  individuals  and  entities  are  complying  with  this  part.  The  Secretary 
shall  compile,  analyze,  and  make  public  the  data  collected  under  this  section 

(b)  No  Undue  Burden. — The  regulations  under  subsection  (a)  shall  include  speci¬ 
fications  ensuring  that  any  data  required  to  be  collected  under  this  section  may  be 
collected  using  the  least  burdensome  method  consistent  with  the  efficient  and  enec- 
tive  administration  of  this  part. 

SEC.  9036.  REGULATIONS. 

Not  later  than  1  year  after  the  date  of  the  enactment  of  this  Act,  the  Secretary 
shall  issue  regulations  to  carry  out  this  part. 
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PART  4— PRIVACY  STANDARDS  FOR  PROTECTED 
HEALTH  INFORMATION 


SEC.  9041.  GENERAL  LIMITATIONS  ON  USE  AND  DISCLOSURE. 

(a)  Use. — A  health  information  trustee  may  use  protected  health  information  only 
for  a  purpose  that  is  compatible  with  and  related  to  the  purpose  for  which  the  infor¬ 
mation — 

(1)  was  collected;  or 

(2)  was  received  by  the  trustee. 

(b)  Disclosure. — A  health  information  trustee  may  disclose  protected  health  in¬ 
formation  only  for  a  purpose  that  is  authorized  under  this  part. 

(c)  Scope  of  Uses  and  Disclosures. — 

(1)  In  general. — A  use  or  disclosure  of  protected  health  information  by  a 
health  information  trustee  shall  be  limited,  when  practicable,  to  the  minimum 
amount  of  information  necessary  to  accomplish  the  purpose  for  which  the  infor¬ 
mation  is  used  or  disclosed. 

(2)  Guidelines. — Not  later  than  July  1,  1996,  the  Secretary,  after  notice  and 
opportunity  for  public  comment,  shall  issue  guidelines  to  implement  paragraph 
(1),  which  shall  take  into  account — 

(A)  the  recommendations  of  the  Health  Care  Quality  Advisory  Commis¬ 
sion  under  section  9012;  and 

(B)  the  technical  capabilities  of  the  record  systems  used  to  maintain  pro¬ 
tected  health  information  and  the  costs  of  limiting  use  and  disclosure. 

(d)  Agreement  to  Limit  Use  or  Disclosure. — A  health  information  trustee  who 
receives  protected  health  information  from  any  person  pursuant  to  a  written  agree¬ 
ment  to  restrict  use  or  disclosure  of  the  information  to  a  greater  extent  than  would 
otherwise  be  required  under  this  part  shall  comply  with  the  terms  of  the  agreement, 
except  where  use  or  disclosure  of  the  information  in  violation  of  the  agreement  is 
required  by  law.  A  trustee  who  fails  to  comply  with  the  preceding  sentence  shall 
be  subject  to  section  9055  (relating  to  civil  actions)  with  respect  to  such  failure. 

(e)  No  General  Requirement  to  Disclose.— Except  as  provided  in  section  9051, 
nothing  in  this  Act  shall  be  construed  to  require  a  health  information  trustee  to  dis¬ 
close  protected  health  information  not  otherwise  required  to  be  disclosed  by  law. 

SEC.  9042.  TREATMENT,  PAYMENT,  AND  OVERSIGHT. 

A  health  information  trustee  may  disclose  protected  health  information  if  the  dis¬ 
closure  is — 

(1)  for  the  purpose  of  providing  health  care  to  an  individual  and  the  individ¬ 
ual  who  is  the  subject  of  the  information  has  not  previously  objected  to  the  dis¬ 
closure  in  writing; 

(2)  for  the  purpose  of  providing  for  the  payment  for  health  care  furnished  to 
an  individual;  or 

(3)  for  use  by  a  health  oversight  agency  for  a  purpose  authorized  by  law. 

SEC.  9043.  PUBLIC  HEALTH. 

(a)  In  General.— A  health  information  trustee  may  disclose  protected  health  in¬ 
formation  for  use  in  legally  authorized — 

(1)  disease  or  injury  reporting; 

(2)  public  health  surveillance;  or 

(3)  public  health  investigation. 

(b)  Use  in  Action  Against  Individual.— Protected  health  information  about  an 
individual  that  is  disclosed  under  this  section  may  not  be  used  in,  or  disclosed  to 
any  person  for  use  in,  any  administrative,  civil,  or  criminal  action  or  investigation 
directed  against  the  individual,  except  where  the  use  or  disclosure  is  authorized  bv 
law  for  protection  of  the  public  health. 


SEC.  9044.  EMERGENCY  CIRCUMSTANCES. 


A  health  infonnation  trustee  may  disclose  protected  health  information  to  allevi¬ 
ate  emergency  circumstances  affecting  the  health  or  safety  of  an  individual. 

SEC.  9045.  JUDICIAL,  ADMINISTRATIVE,  AND  OTHER  LEGAL  PURPOSES. 

(a)  In  General.— A  health  information  trustee  may  disclose  protected  health  in- 
tormation — 


(1)  pursuant  to  the  Federal  Rules  of  Civil  Procedure,  the  Federal  Rules  of 
Criminal  Procedure,  or  comparable  rules  of  other  courts  or  administrative  agen- 
cies  in  connection  with  litigation  or  proceedings  to  which  the  individual  who  is 
the  subject  of  the  information  is  a  party  and  in  which  the  individual  has  placed 
the  individual  s  physical  or  mental  condition  in  issue; 
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(2)  pursuant  to  a  law  requiring  the  reporting  of  specific  medical  information 
to  law  enforcement  authorities; 

(3)  if  the  disclosure  is  of  information  described  in  paragraph  (2)  and  the  trust¬ 
ee  is  operated  by  a  Federal  agency;  . 

(4)  if  directed  by  a  court  in  connection  with  a  court-ordered  examination  ot 

an  individual;  or 

(5)  to  assist  in  the  identification  of  a  dead  individual. 

(b)  Written  Statement. — A  person  seeking  protected  health  information  about 
an  individual  maintained  by  health  information  trustee  under — 

(1)  subsection  (a)(1)  shall  provide  the  trustee  with  a  written  statement  that 

the  individual  is  a  party  to  the  litigation  or  proceedings  for  which  the  informa¬ 
tion  is  sought;  or  ,  ,,  . 

(2)  subsection  (a)(5)  shall  provide  the  trustee  with  a  written  statement  that 
the  information  is  sought  to  assist  in  the  identification  of  a  dead  individual. 

(c)  Use  and  Disclosure. — A  person  to  whom  protected  health  information  is  dis¬ 
closed  under  this  section  may  use  and  disclose  the  information  only  under  a  condi¬ 
tion  described  in  subsection  (a). 


SEC.  9046.  LAW  ENFORCEMENT. 

(a)  In  General. — A  health  information  trustee  may  disclose  protected  health  in¬ 
formation  to  a  law  enforcement  agency  (other  than  a  health  oversight  agency)  it  the 
information  is  for  use  in  an  investigation  or  prosecution,  as  authorized  by  law. 

(b)  Restrictions  on  Disclosure  and  Use. — Protected  health  information  about 
an  individual  that  is  disclosed  by  a  health  information  trustee  to  a  law  enforcement 

aeencv  under  this  section —  ,  .  .  , .  .  .  ■  , 

(1)  may  not  be  disclosed  for,  or  used  in,  any  administrative,  civil,  or  criminal 
action  or  investigation  against  the  individual,  except  in  an  action  or  investiga¬ 
tion  arising  out  of  and  directly  related  to  the  action  or  investigation  for  which 

the  information  was  obtained;  and  ,  ,, 

(2)  may  not  be  otherwise  used  or  disclosed  by  the  agency,  unless  the  use  or 
disclosure  is  necessary  to  fulfill  the  purpose  for  which  the  information  was  ob¬ 
tained  and  is  not  otherwise  prohibited  by  law. 

SEC.  9047.  SUBPOENAS,  WARRANTS,  AND  SEARCH  WARRANTS. 

(a)  In  General.— A  health  information  trustee  may  disclose  protected  health  in¬ 
formation  if  the  disclosure  is  pursuant  to  any  of  the  following: 

( 1)  A  subpoena  issued  under  the  authority  of  a  grand  jury. 

(2)  An  administrative  subpoena  or  warrant  or  a  judicial  subpoena  or  search 

(b) WR^saTRlCTlONS  ON  Use  AND  DISCLOSURE.— Protected  health  information  about 
an  individual  that  is  disclosed  by  a  health  information  trustee  under— 

(1)  subsection  (a)  may  not  be  disclosed  for  or  used  in  any  admimstrative, 
civil  or  criminal  action  or  investigation  against  the  individual,  except  m  an  ac 
S™  or  investigation  arising  out  of  and  directly  related  to  the  inquiry  for  which 

^^su^wtionTaX^fmay  not  be  otherwise  used  or  disclosed  by  the  recipient 
unless  tKse  or  disclosure  is  necessary  to  fulfill  the  purpose  for  which  the  in- 

(c^Copy^As  Part  of  Protected  Information— A  health  information  trustee 
who  discloses  protected  health  information  under  this  section  shall  maintmna  copy 
of  the  applicable  subpoena,  warrant,  or  search  warrant  as  part  of  the  mformatio  i. 

(d)  Construction.— Nothing  in  this  section  shall  be  construed  as  authority  for  a 
health  information  trustee  to  refuse  to  comply  with  an  admimstrative  subpoena 
warrant  or  a  judicial  subpoena  or  search  warrant  that  meets  the  requirements  of 

this  Act. 

SEC.  9048.  HEALTH  RESEARCH  AND  QUALITY  ASSESSMENT.  , 

(a)  Health  Research.— A  health  information  trustee  may  disclose  P^cted 

health  information  to  a  health  researcher  if  the  disclosure  is  for  use  in  a  healthy _ 

h  that  has  been  determined  by  an  institutional  review  board  to  be— 

searc  p  fficient  importance  so  as  to  outweigh  the  intrusion  into  the  privacy 

of  the indlviS who°s  the  subject  of  the  information  that  would  result  from 

^(2)  reasonably  impracticable  to  conduct  without  such  . 

rhi  Oritcations  of  Recipient. — A  person  who  receives  protected  health  lnlorm 

liM-isssss 

SSe^e  is  a  tlh  or  research  justification  for  retention  of  such  identifiers  and 
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there  is  an  adequate  plan  to  protect  the  identifiers  from  use  and  disclosure  that  is 
inconsistent  with  this  Act. 

I c ■)  Quality  Assessment. — A  health  information  trustee  may  disclose  protected 
health  information  to  a  Federal  or  State  agency,  or  an  individual  or  entity  that  has 
an  arrangement  with  such  an  agency,  performing  a  duty  under  the  National  Quality 
Management  Program  under  part  1. 

(d)  Licensing,  Accreditation,  and  Certification.— A  health  information  trustee 
may  disclose  protected  health  information  for  use  in  licensing,  accrediting,  or  certify¬ 
ing  health  care  providers. 

SEC.  9049.  NEXT  OF  KIN  AND  DIRECTORY  INFORMATION. 

(a)  Next  of  Kin.— A  health  information  trustee  may  disclose  protected  health  in¬ 
formation  to  the  next  of  kin  or  legal  representative  (as  defined  under  State  law)  of 
the  individual  who  is  the  subject  of  the  information,  or  to  a  person  with  whom  the 
individual  has  a  personal  relationship,  if— 

(1)  the  individual  has  not  previously  objected  to  the  disclosure; 

(2)  the  disclosure  is  consistent  with  accepted  medical  practice;  and 

(3)  the  information  disclosed  relates  to  the  ongoing  provision  of  health  care 
to  the  individual. 

,  ^DIRECTORY  Information. — A  health  information  trustee  may  disclose  pro- 
tectea  health  information  about  an  individual  to  any  person,  if — 

(1)  the  information  does  not  reveal  specific  information  about  the  physical  or 
mental  condition  of  the  individual  or  health  care  provided  to  the  individual- 

(2)  the  individual  who  is  the  subject  of  the  information  has  not  objected  in 
writing  to  the  disclosure; 

(3)  the  disclosure  is  consistent  with  accepted  medical  practice;  and 

(4)  the  information  consists  only  of  1  or  more  of  the  following  items.’ 

(A)  The  name  of  the  individual. 

(B)  If  the  individual  is  receiving  health  care  from  a  health  care  provider 
on  a  premises  controlled  by  the  provider,  the  location  of  the  individual  on 
such  premises. 

(C)  If  the  individual  is  receiving  health  care  from  a  health  care  provider 
on  a  premises  controlled  by  the  provider,  the  general  health  status  of  the 
individual,  described  in  terms  of  critical,  poor,  fair,  stable,  satisfactory  or 
terms  denoting  similar  conditions. 

,m(SLSPIEIJ?'S'-': k  ,?erS.°nu  t0  whom  Protected  health  information  is  disclosed 
menTmider'thi^Act^3  n0t’  reason  °f  such  disclosure,  be  subject  to  any  require- 

SEC.  9050.  AUTHORIZATIONS  FOR  DISCLOSURE  OF  PROTECTED  HEALTH  INFORMATION 

<?>  WR ITTEN  Authorizations.-A  health  information  trustee  may  disclose  pro¬ 
tected  health  information  pursuant  to  an  authorization  executed  by  the  individual 

1S(lf  Writing  Th*  “ST”1?*??1’  if  each  of  the  followin?  requirements  is  met! 

dated  onTedaierf sS, ^nltoe"  wntong-  sig”edly  *e  indi"du!*  “d 

fi,Sit?WhATE  FORM-— Jhe  authorization  is  not  on  a  form  used  to  authorize  or 
the  provision  of,  or  payment  for,  health  care. 

Trustee  described.— The  trustee  is  specifically  named  or  genetically  de- 
in  authonzation  as  authorized  to  disclose  such  information. 

■  ^ hRfC'F1ENI  DESCRIBED  —The  person  to  whom  the  information  is  to  be  dis¬ 
closed  is  specifically  named  or  genencally  described  in  the  authorization  as  a 
person  to  whom  such  information  may  be  disclosed 

talS”  described.  The  information  to  be  disclosed  is  described  in 

J6l  Authorization  timely  RECEiVED.-The  authorization  is  received  by  the 
trustee  during  a  period  established  by  the  Secretary  ^ 

listed byCthfs“reS™LV  MADE -The  disd°suni  «“<“*  during  a  period  estab- 

Care  — UTH°RIZATIONS  ^EQUESTED  IN  Connection  With  Provision  of  Health 

JnlllNnS.T-~A  heaJth  information  trustee  may  not  request  that  an  indi¬ 
day  m  wSh— 10  any  PerS°n  an  authonzatlon  described  in  subsection  (a)  on  a 

(A)  the  trustee  provides  health  care  to  the  individual;  or 

•YT  Jn  t  6fkaSr  trustee  that  is  a  health  facility,  the  individual  is  ad¬ 
mitted  into  the  facility  as  a  resident  or  inpatient  in  order  to  receive  health 

(2)  Exception.— Paragraph  (1)  does  not  apply  if  a  health  information  trustee 
requests  that  an  individual  provide  an  authorization  described  in  subsection  (a) 
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for  the  purpose  of  assisting  the  individual  in  obtaining  counseling  or  social  serv- 
ices  from  a  person  other  than  the  trustee. 

(c)  Revocation  or  Amendment  of  Authorization 

(1)  In  GENERAL. — An  individual  in  writing  may  revoke  or  amend  an  author¬ 

ization  described  in  subsection  (a),  in  whole  or  in  part,  at  any  time,  except 
when _ 

(A)  disclosure  of  protected  health  information  has  been  authorized  to  per¬ 

mit  validation  of  expenditures  for  health  care,  or  based  on  health  condition, 
by  a  government  authority;  or  . 

(B)  action  has  been  taken  in  reliance  on  the  authorization 

(2)  Notice  of  REVOCATION. — A  health  information  trustee  who  discloses  pro¬ 
tected  health  information  pursuant  to  an  authorization  that  has  been  revoked 
shall  not  be  subject  to  any  liability  or  penalty  under  this  Act  if— 

(A)  the  reliance  was  in  good  faith; 

(B)  the  trustee  had  no  notice  of  the  revocation;  and 

(C)  the  disclosure  was  otherwise  in  accordance  with  the  requirements  ot 
fills  Act 

(d)  Effect  of  Authorization  on  Privileges.— The  execution  by  an  individual  of 
an  authorization  that  meets  the  requirements  of  this  section  for  the  purpose  of  re¬ 
ceiving  health  care  or  providing  for  the  payment  for  health  care  shall  not  be  con¬ 
strued6  as  afTecting  any  privilege  that  the  individual  may  have  under  common  or 
statutory  law  in  a  court  of  a  State  or  the  United  States. 

(e)  Additional  Requirements  of  Trustee.— A  health  information  trustee  may 
impose  requirements  for  an  authorization  that  are  in  addition  to  the  requirements 

^(fiCoS-A  health  information  trustee  who  discloses  protected  health  informa¬ 
tion  pursuant  to  an  authorization  under  this  section  shall  maintain  a  copy  of  the 

authorization  as  part  of  the  information.  , 

(e)  Construction. — This  section  shall  not  be  construed  ... 

g  (1)  to  require  a  health  information  trustee  to  disclose  protected  health  infor- 

m(2)°to  limit  the  right  of  a  health  information  trustee  to  charge  a  fee  for  the 
disclosure  or  reproduction  of  protected  health  information.  .  . . 

(h)  Subpoenas  Warrants,  and  Search  Warrants— If  a  health  mforaiation 
trustee  discloses  protected  health  information  pursuant  to  an  authonzationin  order 
to  comply  with  an  administrative  subpoena  or  warrant  or  a  judicial  subpoena  or 

SearCh ^»ZSSg%S2Z.  the  disclosure  for  the  purpose  of  permitting  the 
trustee  to  comply  with  the  subpoena,  warrant,  or  search  warrant,  and 
(2)  shall  otherwise  meet  the  requirements  in  this  section. 

SEC.  9051.  INSPECTION  OF  PROTECTED  HEALTH  INFORMATION.  .... 

(a)  In  General.— Except  as  provided  in  subsection  (b),  a  health  information  trust- 

e&_  (1)  shall  permit  an  individual  to  inspect  any  protected  health  information 

about  the  individual  that  the  trustee  maintains;  . 

(2)  shall  permit  the  individual  to  have  a  copy  of  the  information, 

(3)  shall  permit  a  person  who  has  been  designated  ln  wPtH?gfbX  ^ 

ual  to  inspect,  or  to  have  a  copy  of,  the  information  on  behalf  of  the  individual 
or  to  accompany  the  individual  during  the  inspection,  and  ,  •  j 

(4)  may  offer  to  explain  or  interpret  information  that  is  inspected  or  copied 

(h^EXOTmON^-AlSlth  care  provider  is  not  required  by  this  section  to  permit 
inspectiorf  or*  copying  of  protected  health  information  if  any  of  the  following  cond,- 
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(3)  Endangerment  to  life  or  SAFETY. — Disclosure  of  the  information  could 
reasonably  be  expected  to  endanger  the  life  or  physical  safety  of  an  individual. 

(4)  Confidential  source. — The  information  identifies  or  could  reasonably 
lead  to  the  identification  of  an  individual  (other  than  a  health  care  provider) 
who  provided  information  under  a  promise  of  confidentiality  to  a  health  care 
provider  concerning  the  individual  who  is  the  subject  of  the  information. 

(5)  Administrative  purposes.— The  information— 

(A)  is  used  by  the  provider  solely  for  administrative  purposes  and  not  in 
the  provision  of  health  care  to  the  individual  who  is  the  subject  of  the  infor¬ 
mation;  and 

(B)  is  not  disclosed  by  the  provider  to  any  person. 

(c)  Inspection  and  Copying  of  Segregable  Portion.— A  health  information 
trustee  shall  permit  inspection  and  copying  under  subsection  (a)  of  any  reasonably 
segregable  portion  of  a  record  after  deletion  of  any  portion  that  is  exempt  under 
subsection  (b). 

(d)  Conditions. — A  health  information  trustee  may — 

(1)  require  a  written  request  for  the  inspection  and  copying  of  protected 
health  information  under  this  section;  and 

(2)  charge  a  reasonable  fee  (not  greater  than  the  actual  cost)  for — 

(A)  permitting  inspection  of  information  under  this  section;  and 

(B)  providing  a  copy  of  protected  health  information  under  this  section. 

(e)  Statement  of  Reasons  for  Denial. — If  a  health  information  trustee  denies 
a  request  for  inspection  or  copying  under  this  section,  the  trustee  shall  provide  the 
individual  who  made  the  request  (or  the  individual’s  designated  representative)  with 
a  written  statement  of  the  reasons  for  the  denial  within  the  30-day  period  beginning 
on  the  date  the  request  is  received. 

SEC.  9052.  AMENDMENT  OF  PROTECTED  HEALTH  INFORMATION. 

(a)  In  General. — A  health  information  trustee  shall,  within  the  45-day  period  be¬ 
ginning  on  the  date  the  trustee  receives  from  an  individual  about  whom  the  trustee 
maintains  protected  health  information  a  written  request  that  the  trustee  correct 
or  amend  the  information,  either — 

(1)  make  the  correction  or  amendment  requested,  inform  the  individual  of  the 
correction  or  amendment  that  has  been  made,  and  inform  any  person  who  is 
identified  by  the  individual  and  to  whom  the  uncorrected  or  unamended  portion 
of  the  information  was  previously  disclosed  of  the  correction  or  amendment  that 
has  been  made;  or 

(2)  inform  the  individual  of — 

(A)  the  reasons  for  the  refusal  of  the  trustee  to  make  the  correction  or 
amendment; 

(B)  any  procedures  for  further  review  of  the  refusal;  and 

(C)  the  individual’s  right  to  file  with  the  trustee  a  concise  statement  set¬ 
ting  forth  the  requested  correction  or  amendment  and  the  individual’s  rea¬ 
sons  for  disagreeing  with  the  refusal  of  the  trustee. 

(b)  Bases  for  Request  To  Correct  or  Amend. — An  individual  may  request  cor¬ 
rection  or  amendment  of  protected  health  information  about  the  individual  under 
subsection  (a)  if  the  information  is  not  timely,  accurate,  relevant,  or  complete 

(c)  Statement  of  Disagreement.— After  an  individual  has  filed  a  statement  of 
disagreement  under  subsection  (a)(2)(C),  the  trustee,  in  any  subsequent  disclosure 
of  the  disputed  portion  of  the  information,  shall  include  a  copy  of  the  individual’s 
statement  and  may  include  a  concise  statement  of  the  trustee’s  reasons  for  not  mak¬ 
ing  the  requested  correction  or  amendment. 

(d)  Construction.— This  section  shall  not  be  construed  to  require  a  health  infor¬ 
mation  trustee  to  conduct  a  formal,  informal,  or  other  hearing  or  proceeding  con¬ 
cerning  a  request  for  a  correction  or  amendment  to  protected  health  information  the 
trustee  maintains. 

(e)  Correction.— For  purposes  of  subsection  (a),  a  correction  is  deemed  to  have 
been  made  to  protected  health  information  where  information  that  is  not  timely  ac¬ 
curate,  relevant,  or  complete  is  clearly  marked  as  incorrect  or  where  supplementary 
correct  information  is  made  part  of  the  information. 

SEC.  9053.  ENSURING  APPROPRIATE  SAFEGUARDS. 

(a)  In  General.— A  health  information  trustee  shall  create  and  maintain  with  re¬ 
spect  to  any  protected  health  information  the  trustee  discloses,  a  record  of— 

( 1)  the  date  and  purpose  of  the  disclosure; 

(2)  the  name  of  the  person  to  whom  the  disclosure  was  made; 

(3)  the  address  of  the  person  to  whom  the  disclosure  was  made  or  the  location 
to  which  the  disclosure  was  made;  and 
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(4)  the  information  disclosed,  but  only  where  the  recording  of  the  information 
disclosed  is  practicable,  taking  into  account  the  technical  capabilities  of  the  sys¬ 
tem  used  to  maintain  the  record  and  the  costs  of  such  maintenance. 

(b)  Disclosure  Record  Part  of  Information— A  record  created  and  maintained 
under  subsection  (a)  shall  be  maintained  as  part  of  the  protected  health  information 

to  which  the  record  pertains.  ,  ...  .  . 

(c)  Administrative,  Technical,  and  Physical  Safeguards.— A  health  miorma- 
tion  trustee  shall  maintain  reasonable  and  appropriate  administrative,  technical, 

and  physical  safeguards —  ,  r  , . 

(1)  to  ensure  the  integrity  and  confidentiality  of  protected  health  intormation 

created  or  received  by  the  trustee;  . 

(2)  to  protect  against  any  anticipated  threats  or  hazards  to  the  security  or  in- 
tegrity  of,  improper  disclosures  of,  or  unauthorized  uses  of,  such  information, 

(3)  otherwise  ensure  compliance  with  this  Act  by  the  trustee  and  the  officers 
and  employees  of  the  trustee. 

(d)  Specific  Security  Measures. — A  health  information  trustee  shall  ensure 

that  (1)  officers,  employees,  and  affiliated  persons  of  the  trustee  who  have  access 
to  protected  health  information  created  or  received  by  the  trustee  are  regularly 
trained  in  the  requirements  governing  such  information; 

(2)  audit  trails  are  maintained,  but  only  where  the  maintenance  of  such  trails 
is  practicable,  taking  into  account  the  technical  capabilities  of  the  system  used 
to  maintain  protected  health  information  and  the  costs  of  such  maintenance, 

ail(3)  appropriate  signs  and  warnings  are  posted  to  advise  persons  described  in 
paragraph  (1)  regarding  the  need  to  secure  protected  health  information. 

SEC.  9054.  CIVIL  MONEY  PENALTIES. 

(a)  Violation.— Any  health  information  trustee  who  the  Secretary  determines  has 
substantially  failed  to  comply  with  the  provisions  of  this  Act  shall  be  subject,  in  ad¬ 
dition  to  any  other  penalties  that  may  be  prescribed  by  law,  to  a  civil  money  penalty 

of  not  more  than  $10,000  for  each  such  violation.  ^  _  ,  ,n8i 

(b)  Procedures  for  Imposition  of  Penalties. — The  provisions  of  section  1128 
of  the  Social  Security  Act  (other  than  subsections  (a)  and  (b))  shall  apply  to  the  im- 
posiUon  of  a  civil  monetary  penalty  under  this  section  in  the  same  manner  as  such 
provisions  apply  with  respect  to  the  imposition  of  a  penalty  under  section  1128A  of 

such  Act. 

(a)  In  General.— Any  individual  whose  rights  under  this  title  have  been  know- 
indv  or  negligently  violated  by  a  health  information  trustee,  or  any  other  person, 
may  maintain  acivil  action  for  actual  damages  and  for  equitable  relief  against  the 

health  information  trustee  or  other  person.  u  ,  a 

(h)  Actual  Damages — For  purposes  of  this  section,  the  term  actual  damages 
includes  d^age^paid  to  compensate  an  individual  for  nonpecumaiy  losses  such  as 
physical  and  mentel  injury  as  well  as  damages  paid  to  compensate  for  pecuniary 

(^Punitive  Damages;  Attorney’s  FEES.-In  any  action  brought  under  this  sec- 
Hnn  in  which  the  complainant  has  prevailed  because  of  a  knowing  violation  of  a  pro- 

SEE  * -  5* 

iHb  run*  a:  ssra  wtysrss 

Sh$  action  ~hr  ftb  action  u„- 

SEC.  9056.  AMENDMENTS  TO  TITLE  5,  UNITED  STATES  CODE.  ,  ,  ,  v 

(a)  New  Subsection. — Section  552a  of  title  5,  United  States  Co  e,  is  amen  y 
adding  at  the  end  the  following: 

"<»>  MED.CAL  ExEM^S^Th^haadrf 

rf^lshalfp1™ jnulgaja :rges  in S 
eral  notice)  of  subsections  (b)(1),  kdao),  d  ,  '  ,  ,  t  <=Vstem  of 
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Act),  from  all  provisions  of  this  section  except  subsections  (e)(1),  (e)(2),  subpara¬ 
graphs  (A)  through  (C)  and  (E)  through  (I)  of  subsection  (e)(4),  and  subsections 
(e)(5),  (e)(6),  (e)(9),  (e)(12),  (1),  (m),  (n),  (o),  (p),  (q),  (r),  and  (u).” 

(b)  Repeal. — Section  552a(f)(3)  of  title  5,  United  States  Code,  is  amended  by  strik¬ 
ing  “pertaining  to  him,”  and  all  that  follows  through  the  semicolon  and  inserting 
“pertaining  to  the  individual;”. 

SEC.  9057.  DEFINITIONS. 

For  purposes  of  this  part: 

(1)  Health  care  provider. — The  term  “health  care  provider”  includes  a*  pro¬ 
vider  of  services  (as  defined  in  section  186 l(u)  of  the  Social  Security  Act),  a  phy¬ 
sician,  a  laboratory  (as  defined  in  section  353(a)  of  the  Public  Health  Service 
Act),  a  supplier,  and  any  other  person  furnishing  health  care.  Such  term  in¬ 
cludes  a  Federal  or  State  program  that  provides  directly  for  the  provision  of 
health  care  to  beneficiaries. 

(2)  Health  information  trustee.— The  term  “health  information  trustee” 
means  an  individual  who,  or  an  entity  that,  creates,  collects,  maintains,  re¬ 
ceives,  or  uses  protected  health  information. 

(3)  Health  oversight  agency. — The  term  “health  oversight  agency”  means 
a  person — 

(A)  who  performs  or  oversees  the  performance  of  an  assessment,  evalua¬ 
tion,  determination,  or  investigation  relating  to  the  licensing,  accreditation, 
or  certification  of  health  care  providers; 

(B)  who — 

(i)  enters  into  agreements  with  health  plan  sponsor  that  provide 
health  plans  to  individuals  residing  in  a  specific  geographic  region  in 
order  to  facilitate  the  enrollment  of  such  individuals  in  such  plans;  and 

(ii)  is  a  public  agency,  acting  on  behalf  of  a  public  agency,  acting  pur¬ 
suant  to  a  requirement  of  a  public  agency,  a  health  alliance,  or  carrying 
out  activities  under  a  State  or  Federal  statute  regulating  the  agree¬ 
ments;  or 

(C)  who — 

(i)  performs  or  oversees  the  performance  of  an  assessment,  evalua¬ 
tion,  determination,  or  investigation  relating  to  the  effectiveness  of, 
compliance  with,  or  applicability  of,  legal,  fiscal,  medical,  or  scientific 
standards  or  aspects  of  performance  related  to  the  delivery  of,  or  pay¬ 
ment  for,  health  care;  and 

(ii)  is  a  public  agency,  acting  on  behalf  of  a  public  agency,  acting  pur¬ 
suant  to  a  requirement  of  a  public  agency,  or  carrying  out  activities 
under  a  State  or  Federal  statute  regulating  the  assessment,  evaluation, 
determination,  or  investigation. 

(4)  Health  plan.  The  term  “health  plan”  has  the  meaning  given  such  term 
in  section  2204(4)  of  the  Social  Security  Act  and  includes  plans  described  in  sec¬ 
tion  2204(3)(B)  of  such  Act  insofar  as  such  plans  provide  payments  for  health 
care  or  medical  benefits  (as  defined  by  the  Secretary) 

(5)  Health  plan  sponsor.— The  term  “health  plan  sponsor”  has  the  meaning 
given  the  term  “sponsor”  in  section  2204(12)  of  the  Social  Security  in  relation 
to  a  health  plan  (as  defined  in  paragraph  (4)  of  this  section) 

(6)  Institutional  review  board.— The  term  “institutional  review  board” 
means — 

(A)  a  board  established  in  accordance  with  regulations  of  the  Secretary 
under  section  491(a)  of  the  Public  Health  Service  Act; 

(B)  a  similar  board  established  by  the  Secretary  for  the  protection  of 
human  subjects  in  research  conducted  by  the  Secretary; 

(C)  a  similar  board  established  under  regulations  of  a  Federal  Govern- 
ment  authority  other  than  the  Secretary;  or 

specif3  Similar  b°ard  which  meets  such  requirements  as  the  Secretary  may 

(7)  Protected  health  information. — 

(A)  In  GENERAL.— The  term  “protected  health  information”  means  any  in- 
rormation,  whether  oral  or  recorded  in  any  form  or  medium,  that  relates  to 
the  past,  present,  or  future  physical  or  mental  health  of  an  individual  the 
provision  of  health  care  to  an  individual,  or  payment  for  the  provision  of 
health  care  to  an  individual  and — 

(i)  identifies  the  individual;  or 

(ii)  with  respect  to  which  there  is  a  reasonable  basis  to  believe  that 
the  information  can  be  used  readily  to  identify  the  individual. 
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(B)  Social  security  number. — Such  term  includes  the  social  security  ac¬ 
count  number  of  any  individual. 

SEC.  9058.  EFFECTIVE  DATES. 

(a)  In  General. — Except  as  provided  in  subsection  (b),  this  part,  and  the  amend¬ 
ments  made  by  this  part,  shall  take  effect  on  January  1,  1996. 

(b)  Provisions  Effective  Immediately.— Any  provision  of  this  part  that  imposes 
a  duty  on  the  Secretary  shall  take  effect  on  the  date  of  the  enactment  of  this  Act. 

SEC.  9059.  RELATIONSHIP  TO  OTHER  LAWS. 

(a)  State  Law. — Except  as  provided  in  subsections  (b)  and  (c),  this  part  shall  pre¬ 
vent  the  establishment,  continuing  in  effect,  or  enforcement  of  State  law  to  the  ex¬ 
tent  such  law  is  inconsistent  with  a  provision  of  this  part,  but  nothing  in  this  part 
shall  be  construed  to  indicate  an  intent  on  the  part  of  Congress  to  occupy  the  field 
in  which  its  provisions  operate  to  the  exclusion  of  the  laws  of  any  State  on  the  same 
subject  matter. 

(b)  Privileges. — This  part  does  not  preempt  or  modify  State  common  or  statutory 
law  to  the  extent  such  law  concerns  a  privilege  of  a  witness  or  person  in  a  court 
of  the  State.  This  part  does  not  supersede  or  modify  Federal  common  or  statutory 
law  to  the  extent  such  law  concerns  a  privilege  of  a  witness  or  person  in  a  court 
of  the  United  States. 

(c)  Certain  Duties  Under  State  or  Federal  Law.— This  part  shall  not  be  con¬ 
strued  to  preempt,  supersede,  or  modify  the  operation  of — 

(1)  any  law  that  provides  for  the  reporting  of  vital  statistics  such  as  birth  or 
death  information; 

(2)  any  law  requiring  the  reporting  of  abuse  or  neglect  information  about  any 
individual;  or 

(3)  subpart  II  of  part  E  of  title  XXVI  of  the  Public  Health  Service  Act  (relating 
to  notifications  of  emergency  response  employees  of  possible  exposure  to  infec¬ 
tious  diseases). 


Subtitle  B — Information  Systems  and 
Administrative  Simplification 


SEC.  9101.  REQUIREMENT  FOR  HEALTH  SECURITY  CARDS. 


(a)  Health  Security  Cards.— 

(1)  Requirement. — Each  health  benefit  plan  sponsor  shall  issue  a  health  se¬ 
curity  card  that  meets  the  requirements  of  subsection  (c)  for  each  individual 
who  is  entitled  to  benefits  under  a  health  benefit  plan  provided  or  sponsored 
by  the  sponsor  if  the  plan  is  the  medicare  program  or  provides  for  coverage  of 
the  guaranteed  national  benefit  package.  Such  card  shall  be  issued  to  the  indi¬ 
vidual  involved  or,  in  the  case  of  an  individual  enrolled  as  a  dependent  of  an¬ 
other  individual,  to  that  other  individual. 

(2)  Deadline  for  application  of  requirement.— The  deadline  specified 
under  this  paragraph  for  the  requirement  under  paragraph  (1)  is  12  months 
after  the  date  the  standards  are  established  under  subsection  (c). 

(b)  Enforcement  Through  Civil  Money  Penalties.— 

(1)  In  general. — In  the  case  of  a  health  benefit  plan  sponsor  that  fails  to 
issue  a  health  security  card  in  accordance  with  subsection  (a)(1),  the  sponsor 
is  subject  to  a  civil  money  penalty  of  not  to  exceed  $100  for  each  such  violation. 
The  provisions  of  section  1128A  of  the  Social  Security  Act  (other  than  sub- 
sections  (a)  and  (b))  shall  apply  to  a  civil  money  penalty  under  this  subsection 
in  the  same  manner  as  such  provisions  apply  to  a  penalty  or  proceeding  under 
section  1128A(a)  of  such  Act. 

(2)  Effective  date. — No  penalty  may  be  imposed  under  paragraph  (l)  tor 
any  failure  occurring  before  the  deadline  specified  in  subsection  (a)(2). 

(c)  Health  Security  Cards.—  .  A  ,  ...  .,  . 

(1)  In  GENERAL. — The  Secretary  shall  establish  standards  consistent  with  this 
subsection  respecting  the  form  and  information  to  be  contained  on  health  secu¬ 
rity  cards  (for  purposes  of  subsection  (a)). 


(2)  Electronic.—  ,  /r,N  ^  ,  ,  „ ,  .  e 

(A)  In  general. — Subject  to  subparagraph  (B),  the  card  shall  be  in  a  form 
similar  to  that  of  a  credit  card  and  shall  have,  encoded  in  electronic  form— 

(i)  the  identity  of  the  individual  entitled  to  health  benefits; 

(ii)  the  health  benefit  plan  in  which  the  individual  is  enrolled; 
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(iii)  the  identity  of  each  principal  insured  (as  defined  by  the  Sec¬ 
retary)  for  the  family  that  includes  the  individual,  in  the  case  of  an  in¬ 
dividual  who  is  enrolled  under  a  family  class  of  enrollment; 

(iv)  the  telephone  number  or  numbers  to  be  used  for  the  submission 
electronically  of  claims  under  the  plan  under  section  9103;  and 

(v)  information  relating  to  organ  donation. 

(B)  Use  of  electronic  read-and- write  cards. — The  Secretary  may  pro¬ 
vide  for  cards  in  an  electronic  form  that  permits  information  on  the  card 
to  be  readily  changed.  Such  information  may  include  information  relating 
to  the  health  coverage  status  of  the  individual  and  the  medical  histdry  of 
the  individual. 

(C)  Personal  identifier. — For  purposes  of  subparagraph  (A)  and  for 
purposes  of  claims  processing  and  related  purposes  under  section  9103,  the 
Social  Security  account  number  of  the  individual  or,  in  the  case  of  an  infant 
or  other  individual  to  whom  such  a  number  has  not  been  issued,  such  a  So¬ 
cial  Security  account  number  of  a  parent  or  guardian  or  other  number  as 
the  Secretary  shall  specify,  shall  be  used  as  the  personal  identifier  for  the 
individual. 

(3)  Additional  information. — The  card  shall  include  such  additional  infor¬ 
mation,  in  electronic  or  other  form,  as  the  Secretary  may  require  to  carry  out 
the  purposes  of  this  Act.  In  addition,  the  health  benefit  plan  sponsor  issuing  the 
card  may  include  such  additional  information  on  the  card  as  the  sponsor  de¬ 
sires,  subject  to  such  limitations  as  the  Secretary  may  provide. 

(4)  Permissible  uses  of  card. — A  health  security  card  that  is  issued  to  an 
individual  who  is  entitled  to  benefits  under  a  health  benefit  plan  may  be  used 
by  an  individual  or  entity  only  for  the  purpose  of  providing  or  assisting  the  indi¬ 
vidual  entitled  to  benefits  in  obtaining  an  item  or  service  that  is  covered  under 
such  plan. 

(5)  Deadline.— The  Secretary  shall  first  establish  the  standards  for  health  se¬ 
curity  cards  under  this  subsection  by  not  later  than  18  months  after  the  date 
of  the  enactment  of  this  Act. 

(d)  Application  to  Medicare  and  Medicaid  Program. — 

( 1)  Medicare  program. — The  Secretary  shall  provide,  in  regulations  promul¬ 
gated  to  carry  out  the  medicare  program,  that  identification  cards  issued  under 
that  program  are  modified  to  the  extent  required  to  conform  to  the  standards 
established  under  subsection  (c),  by  not  later  than  the  deadline  specified  in  sub¬ 
section  (a)(2). 

(2)  State  medicaid  plans. — As  a  condition  for  the  approval  of  a  State  plan 
under  the  medicaid  program,  effective  for  calendar  quarters  beginning  on  or 
after  the  deadline  specified  in  subsection  (a)(2),  each  such  plan  shall  provide 
in  accordance  with  regulations  of  the  Secretary,  that  identification  cards  issued 
under  the  plan  are  modified  to  the  extent  required  to  conform  to  subsection  (c). 

SEC.  9102.  NATIONAL  ENROLLMENT  VERIFICATION  SYSTEM. 

(a)  Establishment.— The  Secretary  shall  establish  a  national  enrollment  verifica¬ 
tion  system  for  the  verification  of  an  individual’s  enrollment  in  a  health  benefit  plan 
and  entitlement  to  benefits  under  such  plan.  The  system  shall  assist  in  the  identi¬ 
fication  of,  and  collection  from,  parties  responsible  for  the  payment  for  health  care 
items  and  services  furnished  to  individuals  enrolled  under  a  health  benefit  plan. 

(b)  Information  in  System. — The  enrollment  verification  system  shall  contain 
such  information  submitted  by  health  benefit  plan  sponsors,  employers,  and  other 
individuals  and  entities  specified  by  the  Secretary  as  the  Secretary  shall  determine 
in  standards  established  under  this  section.  The  information  shall  include  the  fol- 
lowing  with  respect  to  each  individual  enrolled  in  a  health  benefit  plan  (regardless 
of  whether  the  individual  is  enrolled  under  an  individual  or  a  family  class  of  enroll¬ 
ment): 


U)  The  name,  address,  and  personal  identifier  of  the  individual  and  the  iden- 

qi n l iv v WAV ■  ” v?IcCip *!.  1rSUnfd  /as  def}n(;d  by  the  Secretary  under  section 
9101(c)(2  (A)  in))  for  the  family  that  includes  the  individual,  in  the  case  of  an 
individual  who  is  enrolled  under  a  family  class  of  enrollment. 

u2  naiiTie.’  ,address>  and  telephone  number  of  each  health  benefit  plan  in 
which  the  individual  is  enrolled. 

(3)  The  type  of  coverage  elected. 

(4)  Race  and  ethnicity  data. 

(5)  The  period  for  which  such  coverage  is  elected. 

(6)  The  status  of  individuals  with  respect  to  deductibles,  copayments,  coinsur¬ 
ance,  or  out-of-pocket  limits  on  cost  sharing. 
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(7)  Coordination  of  benefit  information  appropriate  in  determining  liability  in 
cases  in  which  benefits  may  be  payable  under  2  or  more  health  benefit  plans. 

(c)  Periodicity  of  Submissions. — The  standards  established  by  the  Secretary 
under  this  subsection  shall  require  the  submission  of  information  to  the  national  en¬ 
rollment  verification  system  on  a  periodic  basis  (as  determined  by  the  Secretary)  in 
order  to  report  applicable  changes  with  respect  to  enrollment  status  or  eligibility. 

(d)  Form  of  Inquiry. — The  verification  system  shall  be  capable  of  accepting  in¬ 
quiries  from  health  care  providers,  health  benefit  plan  sponsors  (and  any  other  indi¬ 
vidual  or  entity  determined  appropriate  by  the  Secretary)  in  a  variety  of  electronic 
and  other  forms,  including — 

(1)  through  electronic  transmission  of  information  on  the  health  security  card 
(in  a  manner  similar  to  that  for  verification  of  credit  card  purchases); 

(2)  through  the  use  of  a  touch-tone  telephone  line;  and 

(3)  through  the  use  of  a  computer  modem. 

(e)  Form  of  Response. — The  system  shall  be  capable  of  responding  to  inquiries 
under  subsection  (d)  in  a  variety  of  electronic  and  other  forms,  including — 

(1)  through  modem  transmission  of  information; 

(2)  through  computer  synthesized  voice  communication;  and 

(3)  through  transmission  of  information  to  a  facsimile  (fax)  machine. 

(f)  Limits  on  Disclosure  of  Information  Reported. — The  disclosure  of  informa¬ 
tion  reported  to  the  national  enrollment  verification  system  shall  be  restricted  by 
the  Secretary  under  standards  established  by  the  Secretary  that  are  consistent  with 
part  4  of  subtitle  A. 

(g)  Fees. — The  Secretary  may  impose  a  fee  for  the  acceptance  of,  or  response  to, 
an  inquiry  to  the  verification  system. 

(h)  Public  Domain  Software  to  Providers. — The  Secretary  shall  provide  for  the 
development,  and  shall  make  available  without  charge  to  health  care  providers, 
such  computer  software  as  will  enable  such  providers  to  make  inquiries  to,  and  re¬ 
ceive  responses  from,  the  national  enrollment  verification  system  in  electronic  form. 

(i)  Deadline. — The  Secretary  shall  establish  the  system  and  standards  under  this 
section  (and  shall  develop  and  make  available  the  software  under  subsection  (h))  by 
not  later  than  12  months  after  the  date  of  the  enactment  of  this  Act. 

(j)  Civil  Money  Penalty. — In  the  case  of  a  failure  of  an  individual  or  entity  to 
report  information  to  the  enrollment  verification  system  under  a  standard  estab¬ 
lished  by  the  Secretary  under  this  section,  the  individual  or  entity  shall  be  subject, 
in  addition  to  any  other  penalties  that  may  be  prescribed  by  law,  to  a  civil  money 
penalty  of  not  more  than  $100  for  each  day  in  which  such  failure  persists.  The  pro¬ 
visions  of  section  1128A  of  the  Social  Security  Act  (other  than  subsections  (a)  and 
(b))  shall  apply  to  a  civil  money  penalty  under  this  subsection  in  the  same  manner 
as  such  provisions  apply  to  a  penalty  or  proceeding  under  section  1128A(a)  of  such 
^ct 

(k)  Elimination  of  Employer  Requirement  to  Report  Certain  Information 
to  Medicare  and  Medicaid  Coverage  Data  Bank.— Effective  upon  full  implemen¬ 
tation  of  the  national  enrollment  verification  system  under  this  section — 

(1)  no  employer  is  required  to  make  any  reports  under  section  1144(c)  of  the 
Social  Security  Act;  and 

(2)  information  and  functions  previously  in  or  performed  by  the  Medicare  and 
Medicaid  Coverage  Data  Bank  under  section  1144  of  such  Act  shall  be  sub¬ 
sumed  by  the  enrollment  verification  system. 

SEC.  9103.  REQUIREMENTS  FOR  UNIFORM  CLAIMS  AND  ELECTRONIC  CLAIMS  DATA  SET. 


(a)  Requirements—  .  , 

(1)  Submission  of  claims. — Each  health  care  provider  that  furnishes  services 
in  the  United  States  for  which  payment  may  be  made  under  a  health  benefit 
plan  shall  submit  any  claim  for  payment  for  such  services  only  in  a  form  and 
manner  consistent  with  the  standards  established  under  subsection  (c). 

(2)  Acceptance  of  claims. — A  health  benefit  plan  sponsor  may  not  reject  a 
claim  for  payment  under  the  health  benefit  plan  provided  on  the  basis  of  the 
form  or  manner  in  which  the  claim  is  submitted  if  the  claim  is  submitted  in 

accordance  with  the  standards  established  under  subsection  (c). 

(3)  Effective  date. — This  subsection  shall  apply  to  claims  for  services  fur¬ 
nished  on  or  after  the  date  that  is  6  months  after  the  date  standards  are  estab¬ 
lished  under  subsection  (c). 

(b)  Enforcement  Through  Civil  Money  Penalties.— 

(1)  In  general.—  „  ,  , ,  .  ,  .. 

(A)  Providers. — In  the  case  of  a  health  care  provider  that  submits  a 
claim  in  violation  of  subsection  (a)(1),  the  provider  is  subject  to  a  civil 
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money  penalty  of  not  to  exceed  $100  (or,  if  greater,  the  amount  of  the  claim) 
for  each  such  violation. 

(B)  Health  benefit  plan  sponsors. - In  the  case  of  a  health  benefit 

plan  sponsor  that  rejects  a  claim  in  violation  of  subsection  (a)(2),  the  spon¬ 
sor  is  subject  to  a  civil  money  penalty  of  not  to  exceed  $100  (or,  if  greater, 
the  amount  of  the  claim)  for  each  such  violation. 

(2)  Process. — The  provisions  of  section  1128A  of  the  Social  Security  Act 
(other  than  subsections  (a)  and  (b))  shall  apply  to  a  civil  money  penalty  under 
paragraph  ( 1)  in  the  same  manner  as  such  provisions  apply  to  a  penalty  or  pro¬ 
ceeding  under  section  1128A(a)  of  such  Act. 

(c)  Standards  Relating  to  Uniform  Claims  and  Electronic  Claims  Data 
Set. — 

(1)  Establishment  of  standards. — The  Secretary  shall  establish  standards 
that  relate  to  the  form  and  manner  of  submission  of  claims  for  benefits  under 
a  health  benefit  plan.  The  standards — 

(A)  shall  require  that  such  claims  be  submitted  electronically; 

(B)  shall  define  the  data  elements  to  be  contained  in  a  uniform  electronic 
claims  data  set  to  be  used  with  respect  to  such  claims; 

(C)  establish  a  uniform  electronic  format  for  the  electronic  transmission 
of  such  elements; 

(D)  shall  include  instructions  on  record  keeping  in  support  of  claims  sub¬ 
mitted;  and 

(E)  shall  ensure  the  suitability  of  electronic  data  as  evidence  in  a  court 
of  law. 

(2)  Scope  of  information. — 

(A)  In  general. — The  standards  under  this  subsection  are  intended  to 
cover  substantially  most  claims  that  are  filed  under  health  benefit  plans. 
Such  information  need  not  include  all  elements  that  may  potentially  be  re¬ 
quired  to  be  reported  under  utilization  review  provisions  of  plans. 

(B)  Ensuring  accountability  for  claims  submitted  electroni¬ 
cally. — In  establishing  such  standards,  the  Secretary,  in  consultation  with 
appropriate  agencies,  shall  include  such  methods  of  ensuring  provider  re¬ 
sponsibility  and  accountability  for  claims  submitted  electronically  that  are 
designed  to  control  fraud  and  abuse  in  the  submission  of  such  claims. 

(C)  Components. — In  establishing  such  standards  the  Secretary  shall — 

(i)  with  respect  to  data  elements,  define  data  fields,  formats,  and 
medical  nomenclature,  and  plan  benefit  and  insurance  information;  and 

(ii)  develop  a  single,  uniform,  up-to-date  coding  system  for  proce¬ 
dures,  services,  and  diagnoses  based,  to  the  maximum  extent  possible, 
on  the  American  Medical  Association’s  Common  Procedural  Terminol¬ 
ogy,  Fourth  Edition  or  a  revised  version  of  such  text  (with  respect  to 
procedures  and  services)  and  the  International  Classification  of  Dis¬ 
eases,  9th  Revision,  Clinical  Modification,  Third  Edition  or  a  revised 
version  of  such  text  (with  respect  to  diagnoses),  with  additional  coding 
developed  as  necessary  by  the  Secretary. 

(3)  Coordination  with  standards  for  electronic  medical  records. — In 
establishing  standards  under  this  subsection,  the  Secretary  shall  assure  that — 

(A)  the  development  of  such  standards  is  coordinated  with  the  develop¬ 
ment  of  the  standards  for  reporting  uniform  clinical  data  sets  under  section 
9104;  and 

(B)  the  coding  of  data  elements  under  the  uniform  electronic  claims  data 
set  and  the  coding  of  the  same  elements  in  the  uniform  hospital  clinical 
data  set  and  the  uniform  patient  information  data  set  developed  under  sec¬ 
tion  9104  are  consistent. 

(4)  Uniform,  unique  provider  identification  codes. — In  establishing 
standards  under  this  subsection — 

(A)  the  Secretary  shall  provide  for  a  unique  identifier  code  for  each  health 
care  provider  and  group  practice  that  furnishes  services  for  which  a  claim 
may  be  submitted  under  a  health  benefit  plan;  and 

(B)  in  the  case  of  a  provider  that  has  a  unique  identifier  issued  for  pur¬ 
poses  of  the  medicare  program,  the  code  provided  under  subparagraph  (A) 
shall  be  the  same  as  such  unique  identifier. 

(5)  Public  domain  software  to  providers.— The  Secretary  shall  provide  for 
the  development,  and  shall  make  available  without  charge  to  health  care  pro¬ 
viders,  such  computer  software  as  will  enable  the  providers  to  submit  claims 
and  to  receive  verification  of  claims  status  electronically. 

(6)  Standards  for  claims  for  clinical  laboratory  tests.— The  standards 
shall  provide  that  claims  for  clinical  laboratory  tests  for  which  benefits  are  pro- 
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vided  under  a  health  benefit  plan  shall  be  submitted  directly  by  the  person  or 
entity  that  performed  (or  supervised  the  performance  of)  the  tests  to  the  plan 
in  a  manner  consistent  with  (and  subject  to  such  exceptions  as  are  provided 
under)  the  requirement  for  direct  submission  of  such  claims  under  the  medicare 
program. 

(7)  Deadline. — The  Secretary  shall  first  provide  for  the  standards  for  the  uni¬ 
form  claims  under  this  subsection  (and  shall  develop  and  make  available  the 
software  under  paragraph  (6))  by  not  later  than  1  year  after  the  date  of  the  en¬ 
actment  of  this  Act. 

(d)  Use  Under  Medicare  and  Medicaid  Programs.— 

(1)  Requirement  for  providers. — In  the  case  of  a  health  care  provider  that 
submits  a  claim  for  services  furnished  under  the  medicare  program  or  medicaid 
program  in  violation  of  subsection  (a)(1),  no  payment  shall  be  made  under  such 
program  for  such  services. 

(2)  Requirements  of  intermediaries  and  carriers  under  medicare  pro¬ 
gram. — The  Secretary  shall  provide,  in  regulations  promulgated  to  carry  out 
title  XVIII  of  the  Social  Security  Act,  that  the  claims  process  provided  under 
that  title  is  modified  to  the  extent  required  to  conform  to  the  standards  estab¬ 
lished  under  subsection  (c). 

(3)  Requirements  of  state  medicaid  plans. — As  a  condition  for  the  ap¬ 
proval  of  State  plans  under  the  medicaid  program,  effective  as  of  the  effective 
date  specified  in  subsection  (a)(3),  each  such  plan  shall  provide,  in  accordance 
with  regulations  of  the  Secretary,  that  the  claims  process  provided  under  the 
plan  is  modified  to  the  extent  required  to  conform  to  the  standards  established 
under  subsection  (c). 

SEC.  9104.  REPORTING  OF  UNIFORM  CLINICAL  DATA  SETS. 

(a)  Standards  for  Electronic  Reporting  of  Uniform  Clinical  Data  Sets. — 

( 1)  Promulgation  of  standards. — 

(A)  IN  general. — Not  later  than  the  deadlines  provided  in  paragraph  (5), 
the  Secretary  shall  promulgate  standards  described  in  paragraph  (2)  con¬ 
cerning  the  uniform  clinical  data  sets  described  in  such  paragraph. 

(B)  Revision. — The  Secretary  may  from  time  to  time  revise  the  standards 
promulgated  under  this  paragraph. 

(2)  Contents  of  standards. — The  standards  promulgated  under  paragraph 
( 1)  shall  include  at  least  the  following: 

(A)  A  definition  of  a  uniform  hospital  clinical  data  set,  including  a  defini¬ 
tion  of  the  set  of  comprehensive  data  elements,  for  use  by  utilization  and 
quality  control  peer  review  organizations. 

(B)  A  definition  of  a  uniform  patient  information  data  set  including  data 
obtained  at  the  point  of  care,  for  use  by  utilization  and  quality  control  peer 
review  organizations  with  respect  to  physician  care. 

(C)  A  specification  of,  and  manner  of  presentation  of,  the  individual  data 
elements  of  the  sets  under  this  paragraph. 

(D)  Standards  concerning  the  electronic  transmission  of  such  data  sets. 

(E)  Standards  consistent  with  part  4  of  subtitle  A  relating  to  confidential¬ 
ity  of  protected  health  information  (as  defined  in  such  part)  reported  under 
this  section,  which  include  the  physical  security  of  electronic  data  and  the 
use  of  keys,  passwords,  encryption,  and  other  means  to  ensure  the  protec¬ 
tion  of  the  confidentiality  and  privacy  of  electronic  data. 

(F)  Standards  to  ensure  the  suitability  of  electronic  data  as  evidence  in 
a  court  of  law. 

(3)  Coordination  with  standards  for  uniform  electronic  claims  data 
SET. — In  establishing  standards  under  this  subsection,  the  Secretary  shall  en¬ 
sure  that — 

(A)  the  development  of  the  standards  is  coordinated  with  the  development 
of  the  standards  for  the  uniform  electronic  claims  data  set  under  section 

9103;  ,  ,  .  , 

(B)  the  coding  of  the  same  data  elements  under  the  uniform  hospital  clin¬ 
ical  data  set,  the  uniform  patient  information  data  set,  and  the  uniform 
electronic  claims  data  set  is  consistent;  and 

(C)  the  standards  under  this  subsection  are  consistent,  to  the  maximum 
extent  practicable,  with  other  standards  existing  at  the  time  the  standards 
under  this  subsection  are  established,  including  any  standard  set  by  the 
American  National  Standards  Institute. 

(4)  Consultation. — in  establishing  standards  under  this  subsection,  the  Sec¬ 
retary  shall — 
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(A)  consult  with  the  National  Health  Care  Quality  Advisory  Commission 
established  under  section  9012,  the  American  National  Standards  Institute, 
health  care  providers,  health  benefit  plan  sponsors,  and  other  interested 
parties;  and 

(B)  take  into  consideration  the  data  set  used  by  the  utilization  and  qual¬ 
ity  control  peer  review  program  under  part  B  of  title  XI  of  the  Social  Secu¬ 
rity  Act. 

(5)  Deadlines. — The  Secretary  shall  promulgate  standards  described  in  para¬ 
graph  (2)  concerning  the  uniform  hospital  clinical  data  set  prior  to  thes  expira¬ 
tion  of  the  1-year  period  beginning  on  the  date  of  the  enactment  of  this  Act. 
The  Secretary  shall  promulgate  standards  described  in  paragraph  (2)  concern¬ 
ing  the  uniform  patient  information  clinical  data  set  prior  to  January  1,  2000. 

(b)  Requirement  for  Application  of  Electronic  Records  Standards  to  Hos¬ 
pitals. — 

(1)  As  CONDITION  OF  medicare  participation.— As  of  January  1,  2000,  each 
hospital,  as  a  requirement  of  each  participation  agreement  under  section  1866 
of  the  Social  Security  Act,  shall,  in  accordance  with  the  standards  promulgated 
under  subsection  (a)(1) — 

(A)  maintain  clinical  data  included  in  the  uniform  hospital  clinical  data 
set  under  subsection  (a)(2)(A)  in  electronic  form  on  all  inpatients; 

(B)  upon  request  of  the  Secretary  or  of  a  utilization  and  quality  control 
peer  review  organization  (with  which  the  Secretary  has  entered  into  a  con¬ 
tract  under  part  B  of  title  XI  of  such  Act),  transmit  electronically  data  re¬ 
quested  from  such  data  set;  and 

(C)  upon  request  of  the  Secretary,  or  of  a  fiscal  intermediary  or  carrier, 
transmit  electronically  any  data  (with  respect  to  a  claim)  from  such  data 
set. 

(2)  Application  of  presentation  and  transmission  standards  to  elec¬ 
tronic  transmission  TO  federal  AGENCIES.— Effective  January  1,  2000,  if  a 
hospital  is  required  under  a  Federal  program  to  transmit  a  data  element  in¬ 
cluded  in  the  uniform  hospital  clinical  data  set  that  is  subject  to  a  standard, 
promulgated  under  subsection  (a)(1),  described  in  subparagraph  (C)  or  (D)  of 
subsection  (a)(2),  the  head  of  the  Federal  agency  responsible  for  such  program 
(if  not  otherwise  authorized)  is  authorized  to  require  the  provider  to  present 
and  transmit  the  data  element  electronically  in  accordance  with  such  a  stand¬ 
ard. 

(c)  Limitation  on  Data  Requirements  Where  Standards  In  Effect. — 

(1)  In  general. — On  or  after  January  1,  2000,  a  health  benefit  plan  sponsor 
may  not  require,  for  the  purpose  of  utilization  review  or  as  a  condition  of  pro¬ 
viding  benefits  or  making  payments  under  the  plan  provided,  that  a  hospital — 

(A)  provide  any  data  element  not  in  the  uniform  hospital  clinical  data  set 
specified  under  the  standards  promulgated  under  subsection  (a);  or 

(B)  transmit  or  present  any  such  data  element  in  a  manner  inconsistent 
with  such  standards  applicable  to  such  transmission  or  presentation. 

(2)  Compliance. — The  Secretary  may  impose  a  civil  money  penalty  on  any 
health  benefit  plan  sponsor  that  fails  to  comply  with  paragraph  (1)  in  an 
amount  not  to  exceed  $100  for  each  such  failure.  The  provisions  of  section 
1128A  of  the  Social  Security  Act  (other  than  the  first  sentence  of  subsection  (a) 
and  other  than  subsection  (b))  shall  apply  to  a  civil  money  penalty  under  this 
paragraph  in  the  same  manner  as  such  provisions  apply  to  a  penalty  or  proceed¬ 
ing  under  section  1128A(a)  of  such  Act. 

(3)  Application  to  medicare  program.— Effective  as  of  January  1,  2000,  nei¬ 
ther  the  Secretary,  nor  any  carrier  or  fiscal  intermediary,  nor  any  utilization 
and  quality  control  peer  review  organization  may  require,  for  the  purpose  of  uti¬ 
lization  review  or  as  a  condition  of  providing  benefits  or  making  payments 
under  the  medicare  program,  that  a  hospital — 

(A)  provide  any  data  element  not  in  the  uniform  hospital  clinical  data  set 
specified  under  the  standards  promulgated  under  subsection  (a);  or 

(B)  transmit  or  present  any  such  data  element  in  a  manner  inconsistent 
with  such  standards  applicable  to  such  transmission  or  presentation 

(4)  Application  to  medicaid  program.— As  a  condition  for  the  approval  of 
State  plans  under  the  medicaid  program  and  in  accordance  with  regulations  of 
i?6  Set'retary  ’  effective  as  of  January  1,  2000,  each  such  plan  may  not  require 
that  a  hospital,  for  the  purpose  of  utilization  review  or  as  a  condition  of  provid¬ 
ing  benefits  or  making  payments  under  the  plan — 

(A)  provide  any  data  element  not  in  the  uniform  hospital  clinical  data  set 
specified  under  the  standards  promulgated  under  subsection  (a),  or 
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(B)  transmit  or  present  any  such  data  element  in  a  manner  inconsistent 
with  such  standards  applicable  to  such  transmission  or  presentation. 

(d)  Preemption  of  State  Quill  Pen  Laws.— 

(1)  In  general. — Any  provision  of  State  law  that  requires  medical  or  health 
insurance  records  (including  billing  information)  to  be  maintained  in  written, 
rather  than  electronic,  form  is  deemed  to  be  satisfied  if  the  records  are  main¬ 
tained  in  an  electronic  form  that  meets  standards  established  by  the  Secretary 
under  paragraph  (2). 

(2)  Secretarial  authority. — Not  later  than  1  year  after  the  date  of  the  en¬ 
actment  of  this  Act,  the  Secretary  shall  issue  regulations  to  carry  out  paragraph 
(1).  The  regulations  shall  provide  for  an  electronic  substitute  that  is  in  the  form 
of  a  unique  identifier  (assigned  to  each  authorized  individual)  that  serves  the 
functional  equivalent  of  a  signature.  The  regulations  may  provide  for  such  ex¬ 
ceptions  to  paragraph  (1)  as  the  Secretary  determines  to  be  necessary  to  pre¬ 
vent  fraud  and  abuse,  to  prevent  the  illegal  distribution  of  controlled  sub¬ 
stances,  and  in  such  other  cases  as  the  Secretary  deems  appropriate. 

(3)  Effective  date. — Paragraph  (1)  shall  take  effect  on  the  first  day  of  the 
first  month  that  begins  more  than  30  days  after  the  date  the  Secretary  issues 
the  regulations  referred  to  in  paragraph  (2). 

SEC.  9105.  UNIFORM  HOSPITAL  COST  REPORTING. 

Each  hospital,  as  a  requirement  under  a  participation  agreement  under  section 
1866(a)  of  the  Social  Security  Act  for  each  cost  reporting  period  beginning  during 
or  after  fiscal  year  1995,  shall  provide  for  the  reporting  of  information  to  the  Sec¬ 
retary  with  respect  to  any  hospital  care  provided  in  a  uniform  manner  consistent 
with  standards  established  by  the  Secretary  to  carry  out  section  4007(c)  of  the  Om¬ 
nibus  Budget  Reconciliation  Act  of  1987  and  in  an  electronic  form  consistent  with 
standards  established  by  the  Secretary. 

SEC.  9106.  USE  OF  TASK  FORCES. 

In  adopting  standards  under  this  subtitle,  the  Secretary — 

(1)  shall  take  into  account  the  recommendations  of — 

(A)  current  task  forces,  including  at  least  the  Workgroup  on  Electronic 
Data  Interchange,  National  Uniform  Billing  Committee,  the  Uniform  Claim 
Task  Force,  and  the  Computer-based  Patient  Record  Institute;  and 

(B)  national  organizations  representing  health  care  financial  managers; 
and 

(2)  shall  provide  that  electronic  transmission  standards  are  consistent,  to  the 
extent  practicable,  with  the  applicable  standards  established  by  the  Accredited 
Standards  Committee  X-12  of  the  American  National  Standards  Institute. 

SEC.  9107.  DEFINITIONS. 

For  purposes  of  this  subtitle: 

(1)  Health  benefit  plan. — The  term  “health  benefit  plan”  has  the  meaning 
given  such  term  in  section  2204(3)  of  the  Social  Security  Act  and  includes — 

(A)  the  medicare  program,  medicare  supplemental  health  insurance,  med¬ 
icare  part  C,  the  medicaid  program,  the  wrap  around  benefit  program 
under  subpart  2  of  part  B  of  title  XXIII  of  such  Act,  and 

(B)  except  as  the  Secretary  may  provide,  other  Federal  or  State  programs 
that  provide  for  payments  for  health  care  services  (other  than  coverage  or 
insurance  described  in  clause  (i)  or  clauses  (iii)  through  (ix)  of  section 
2204(3)(B)  of  such  Act). 

(2)  Health  benefit  plan  sponsor— The  term  “health  benefit  plan  sponsor” 
has  the  meaning  given  the  term  “sponsor”  in  section  2204(12)  of  the  Social  Se¬ 
curity  Act  in  relation  to  a  health  benefit  plan  (as  defined  in  paragraph  (1)). 

(3)  Health  care  provider. — The  term  “health  care  provider”  has  the  mean¬ 
ing  given  such  term  in  section  9057(1).  Such  term  includes  a  Federal  or  State 
program  that  provides  directly  for  the  provision  of  health  services  to  bene¬ 
ficiaries. 
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Subtitle  C — Fraud  and  Abuse 

PART  1— AMENDMENTS  TO  ANTI-FRAUD  AND  ABUSE 
PROVISIONS  APPLICABLE  TO  MEDICARE,  MEDICAID, 
AND  STATE  HEALTH  CARE  PROGRAMS 

SEC.  9201.  ANTI-KICKBACK  STATUTORY  PROVISIONS. 

(a)  Revision  to  Penalties.— 

(1)  Permitting  secretary  to  impose  civil  monetary  penalty.— Section 
1128A(a)  of  the  Social  Security  Act  (42  U.S.C.  1320a-7a(a))  is  amended — 

(A)  by  striking  “or”  at  tne  end  of  paragraphs  (1)  and  (2); 

(B)  by  striking  the  semicolon  at  the  end  of  paragraph  (3)  and  inserting 
or”;  and 

(C)  by  inserting  after  paragraph  (3)  the  following  new  paragraph: 

“(4)  carries  out  any  activity  in  violation  of  paragraph  (1)  or  (2)  of  section 
1128B(b);”. 

(2)  Description  of  civil  monetary  penalty  applicable. — Section  1128A(a) 
of  such  Act  (42  U.S.C.  1320a-7a(a))  is  amended — 

(A)  by  striking  “given).”  at  the  end  of  the  first  sentence  and  inserting  the 
following:  “given  or,  in  cases  under  paragraph  (4),  $50,000  for  each  such 
violation).”;  and 

(B)  by  striking  “claim.”  at  the  end  of  the  second  sentence  and  inserting 
the  following:  “claim  (or,  in  cases  under  paragraph  (4),  damages  of  not  more 
than  three  times  the  total  amount  of  remuneration  offered,  paid,  solicited, 
or  received.”. 

(3)  Increase  in  criminal  penalty. — Paragraphs  (1)  and  (2)  of  section 
1128B(b)  of  such  Act  (42  U.S.C.  1320a-7b(b))  are  each  amended — 

(A)  by  striking  “$25,000”  and  inserting  “$50,000”;  and 

(B)  by  striking  the  period  at  the  end  and  inserting  the  following:  “,  and 
shall  be  subject  to  damages  of  not  more  than  three  times  the  total  remu¬ 
neration  offered,  paid,  solicited,  or  received.”. 

(b)  Revisions  to  Exceptions. — 

(1)  Exception  for  discounts. — Section  1128B(b)(3)(A)  of  such  Act  (42  U.S.C. 
1320a-7b(b)(3XA))  is  amended  by  striking  “program;”  and  inserting  “program 
and  is  riot  in  the  form  of  a  cash  payment;”. 

(2)  Exception  for  payments  to  employees. — Section  1128B(b)(3)(B)  of  such 
Act  (42  U.S.C.  1320a-7b(b)(3)(B))  is  amended  by  inserting  at  the  end  “if  the 
amount  of  remuneration  under  the  arrangement  is  consistent  with  the  fair  mar¬ 
ket  value  of  the  services  and  is  not  determined  in  a  manner  that  takes  into  ac¬ 
count  (directly  or  indirectly)  the  volume  or  value  of  any  referrals,  except  that 
such  employee  can  be  paid  remuneration  in  the  form  of  a  productivity  bonus 
based  on  services  personally  performed  by  the  employee.”. 

(3)  Exception  for  waiver  of  coinsurance  by  certain  providers. — Section 
1128B(b)(3)(D)  of  such  Act  (42  U.S.C.  1320a-7b(b)(3)(D))  is  amended  to  read  as 
follows: 

“(D)  a  waiver  or  reduction  of  any  coinsurance  or  other  copayment  if — 

“(i)  the  waiver  or  reduction  is  made  pursuant  to  a  public  schedule  of  dis¬ 
counts  which  the  person  is  obligated  as  a  matter  of  law  to  apply  to  certain 
individuals, 

“(ii)  the  waiver  or  reduction  is  made  pursuant  to  an  established  program 
and  applies  to  a  defined  group  of  individuals  whose  incomes  do  not  exceed 
150  percent  (or  such  higher  percentage  as  the  Secretary  may  permit)  of  the 
official  poverty  line  (as  defined  by  the  Office  of  Management  and  Budget, 
and  revised  annually  in  accordance  with  section  673(2)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1981)  applicable  to  a  family  of  the  size  in¬ 
volved,  ■« 

“(iii)  the  waiver  or  reduction  of  coinsurance  is  not  offered  as  part  of  any 
advertisement  or  solicitation  and  the  person  offering  the  waiver  or  reduc¬ 
tion  determines  in  good  faith  that  the  individual  is  in  financial  need, 

“(iv)  the  person  offering  the  waiver  or  reduction  fails  to  collect  the  coin¬ 
surance  or  other  payment  after  making  reasonable  collection  efforts,  or 
“(v)  the  waiver  or  reduction  of  coinsurance  is  in  accordance  with  a  cost 
sharing  schedule  or  a  supplemental  benefit  package  which  may  be  offered 
by  a  managed  care  plan  under  title  XXII;  and”. 

(4)  New  exception  for  capitated  payments.— Section  1128B(b)(3)  of  such 
Act  (42  U.S.C.  1320a-7b(b)(3))  is  amended— 
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(A)  by  striking  “and”  at  the  end  of  subparagraph  (D); 

(B)  by  striking  the  period  at  the  end  of  subparagraph  (E)  and  inserting 

and”;  and 

(C)  by  adding  at  the  end  the  following  new  subparagraphs: 

“(F)  any  reduction  in  cost  sharing  or  increased  benefits  given  to  an  individual, 
any  amounts  paid  to  a  provider  for  an  item  or  service  furnished  to  an  individ¬ 
ual,  or  any  discount  or  reduction  in  price  given  by  the  provider  for  such  an  item 
or  service,  if  the  individual  is  enrolled  with  and  such  item  or  service  is  covered 
under  any  of  the  following: 

“(i)  A  health  plan  which  is  furnishing  items  or  services  under  a  risk-shar¬ 
ing  contract  under  section  1876  or  section  1903(m). 

“(ii)  A  health  plan  receiving  payments  on  a  prepaid  basis,  under  a  dem¬ 
onstration  project  under  section  402(a)  of  the  Social  Security  Amendments 
of  1967  or  under  section  222(a)  of  the  Social  Security  Amendments  of  1972; 
and 

“(G)  any  amounts  paid  to  a  provider  for  an  item  or  service  furnished  to  an 
individual  or  any  discount  or  reduction  in  price  given  by  the  provider  for  such 
an  item  or  service,  if  the  individual  is  enrolled  with  and  such  item  or  service 
is  covered  under  a  health  plan  under  which  the  provider  furnishing  the  item 
or  service  is  paid  by  the  health  plan  for  furnishing  the  item  or  service  only  on 
a  capitated  basis  pursuant  to  a  written  arrangement  between  the  plan  and  the 
provider  in  which  the  provider  assumes  financial  risk  for  furnishing  the  item 
or  service.”. 

(c)  Authorization  for  the  Secretary  To  Issue  Regulations. — Section 
1128B(b)  of  such  Act  (42  U.S.C.  1320a-7b(b))  is  amended  by  adding  at  the  end  the 
following  new  paragraph: 

“(4)  The  Secretary  is  authorized  to  impose  by  regulation  such  other  requirements 
as  needed  to  protect  against  program  or  patient  abuse  with  respect  to  any  of  the 
exceptions  described  in  paragraph  (3).”. 

(d)  Clarification  of  Other  Elements  of  Offense. — Section  1128B(b)  of  such 
Act  (42  U.S.C.  1320a-7b(b))  is  amended — 

(1)  in  paragraph  (IX A),  by  striking  “in  return  for  referring”  and  inserting  “to 
refer”; 

(2)  in  paragraph  (1)(B),  by  striking  “in  return  for  purchasing,  leasing,  order¬ 
ing,  or  arranging  for  or  recommending”  and  inserting  “to  purchase,  lease,  order, 
or  arrange  for  or  recommend”;  and 

(3)  by  adding  at  the  end  of  paragraphs  (1)  and  (2)  the  following  sentence:  “A 
violation  exists  under  this  paragraph  if  one  or  more  purposes  of  the  remunera¬ 
tion  is  unlawful  under  this  paragraph.”. 

SEC.  9202.  CIVIL  MONEY  PENALTIES. 

(a)  Prohibition  Against  Offering  Inducements  to  Individuals  Enrolled 
Under  Plans  — 

(1)  OFFER  OF  REMUNERATION. — Section  1128A(a)  of  the  Social  Security  Act  (42 
U.S.C.  1320a-7a(a)),  as  amended  by  section  9201(a)(1),  is  amended — 

(A)  by  striking  “;  or”  at  the  end  of  paragraph  (3)  and  inserting  a  semi¬ 
colon; 

(B)  by  striking  the  semicolon  at  the  end  of  paragraph  (4)  and  inserting 
“;  or”;  and 

(C)  by  inserting  after  paragraph  (4)  the  following  new  paragraph: 

“(5)  offers,  pays,  or  transfers  remuneration  to  any  individual  eligible  for  bene¬ 
fits  under  title  XVIII  of  this  Act,  or  under  a  State  health  care  program  (as  de¬ 
fined  in  section  1128(h))  that  such  person  knows  or  should  know  is  likely  to  in¬ 
fluence  such  individual  to  order  or  receive  from  a  particular  provider,  practi¬ 
tioner,  or  supplier  any  item  or  service  for  which  payment  may  be  made,  in 
whole  or  in  part,  under  title  XVIII,  or  a  State  health  care  program,  other  than 
to  influence  an  individual  enrolled  in  a  managed  care  plan  or  a  point-of-service 
plan  (as  defined  in  section  2204)  to  receive  benefits  under  the  plan  in  accord¬ 
ance  with  established  practice  patterns  for  the  delivery  of  medically  necessary 
services;”. 

(2)  Remuneration  DEFINED. — Section  1128A(i)  of  such  Act  (42  U.S.C.  1320a- 
7a(i))  is  amended  by  adding  at  the  end  the  following  new  paragraph: 

“(6)  The  term  ‘remuneration’  includes  the  waiver  or  reduction  of  coinsurance 
amounts,  and  transfers  of  items  or  services  for  free  or  for  other  than  fair  market 
value,  except  that  such  term  does  not  include  the  waiver  or  reduction  of  coinsur¬ 
ance  amounts  by  a  person  or  entity,  if — 
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“(A)  the  waiver  or  reduction  is  made  pursuant  to  a  public  schedule  of  dis¬ 
counts  which  the  person  is  obligated  as  a  matter  of  law  to  apply  to  certain 
individuals, 

“(B)  the  waiver  or  reduction  is  made  pursuant  to  an  established  program 
and  applies  to  a  defined  group  of  individuals  whose  incomes  do  not  exceed 
150  percent  (or  such  higher  percentage  as  the  Secretary  may  permit)  of  the 
official  poverty  line  (as  defined  by  tlje  Office  of  Management  and  Budget, 
and  revised  annually  in  accordance  with  section  673(2)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1981)  applicable  to  a  family  of  the  size  in¬ 
volved,  * 

“(C)  the  waiver  or  reduction  of  coinsurance  is  not  offered  as  part  of  any 
advertisement  or  solicitation  and  the  person  offering  the  waiver  or  reduc¬ 
tion  determines  in  good  faith  that  the  individual  is  in  financial  need, 

“(D)  the  person  offering  the  waiver  or  reduction  fails  to  collect  the  coin¬ 
surance  or  other  payment  after  making  reasonable  collection  efforts,  or 
“(E)  the  waiver  or  reduction  of  coinsurance  is  in  accordance  with  a  cost 
sharing  schedule  or  a  supplemental  benefit  package  which  may  be  offered 
by  a  managed  care  plan  under  title  XXII.”. 

(b)  Additional  Offenses. — Section  1128A(a)  of  such  Act,  as  amended  by  section 
9201(a)(1)  and  subsection  (a)(1),  is  further  amended — 

( 1)  by  striking  “or”  at  the  end  of  paragraph  (4); 

(2)  by  striking  the  semicolon  at  the  end  of  paragraph  (5)  and  inserting  or”; 
and 

(3)  by  inserting  after  paragraph  (5)  the  following  new  paragraphs: 

“(6)  engages  in  a  practice  which  has  the  effect  of  limiting  or  discouraging  (as 
compared  to  other  plan  enrollees)  the  utilization  of  medically  necessary  health 
care  services  covered  by  law  or  under  the  service  contract  by  title  XIX  or  other 
publicly  subsidized  patients,  including  but  not  limited  to  differential  standards 
for  the  location  and  hours  of  service  offered  by  providers  participating  in  the 
plan; 

“(7)  substantially  fails  to  cooperate  with  a  quality  assurance  program  or  a  uti¬ 
lization  review  activity; 

“(8)  engaging  in  a  pattern  of  failing  substantially  to  provide  or  authorize 
medically  necessary  items  and  services  that  are  required  to  be  provided  to  an 
individual  covered  under  a  health  plan  under  the  Health  Security  Act  or  public 
program  for  the  delivery  of  or  payment  for  health  care  items  or  services,  if  the 
failure  has  adversely  affected  (or  had  a  substantial  likelihood  of  adversely  af¬ 
fecting)  the  individual;  or 

“(9)  submits  false  or  fraudulent  statements,  data  or  information  on  claims  to 
the  Secretary,  a  State  health  care  agency,  or  any  other  Federal,  State  or  local 
agency  charged  with  implementation  or  oversight  of  a  health  plan  or  a  public 
program  that  the  person  knows  or  should  know  is  fraudulent;”. 

(c)  Modifications  of  Amounts  of  Penalties  and  Assessments. — Section 
1128A(a)  of  such  Act  (42  U.S.C.  1320a-7a(a)),  as  amended  by  section  9201(a),  sub¬ 
section  (a)(1),  and  subsection  (b),  is  amended  in  the  matter  following  paragraph 
(9) — 

(1)  by  striking  “$2,000”  and  inserting  “$10,000”; 

(2)  by  inserting  after  “under  paragraph  (4),  $50,000  far  each  such  violation” 
the  following:  “;  in  cases  under  paragraph  (5),  $10,000  for  each  such  offer,  pay¬ 
ment,  or  transfer;  in  cases  under  paragraphs  (6)  through  (9),  an  amount  not  to 
exceed  $10,000  for  each  such  determination  by  the  Secretary”;  and 

(3)  by  striking  “twice  the  amount”  and  inserting  “three  times  the  amount”. 

(d)  Interest  on  Penalties.— Section  1128A(f)  of  such  Act  (42  U.S.C.  1320a-7a(f)) 
is  amended  by  adding  after  the  first  sentence  the  following:  “Interest  shall  accrue 
on  the  penalties  and  assessments  imposed  by  a  final  determination  of  the  Secretary 
in  accordance  with  an  annual  rate  established  by  the  Secretary  under  the  Federal 
Claims  Collection  Act.  The  rate  of  interest  charged  shall  be  the  rate  in  effect  on  the 
date  the  determination  becomes  final  and  shall  ^remain  fixed  at  that  rate  until  the 
entire  amount  due  is  paid.  In  addition,  the  Secretary  is  authorized  to  recover  the 
costs  of  collection  in  any  case  where  the  penalties  and  assessments  are  not  paid 
within  30  days  after  the  determination  becomes  final,  or  in  the  case  of  a  com¬ 
promised  amount,  where  payments  are  more  than  90  days  past  due.  In  lieu  of  actual 
costs,  the  Secretary  is  authorized  to  impose  a  charge  of  up  to  10  percent  of  the 
amount  of  penalties  and  assessments  owed  to  cover  the  costs  of  collection.”. 

(e)  Authorization  To  Act.— 

(1)  In  general. — The  first  sentence  of  section  1128A(c)(l)  of  such  Act  (42 
U.S.C.  1320a-7a(c)(l))  is  amended  by  striking  all  that  follows  “(b)”  and  insert¬ 
ing  the  following:  “unless,  within  one  year  after  the  date  the  Secretary  presents 
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a  case  to  the  Attorney  General  for  consideration,  the  Attorney  General  brings 
an  action  in  a  district  court  of  the  United  States.”. 

(2)  Effective  date. — The  amendment  made  by  this  paragraph  (1)  shall  apply 
to  cases  presented  by  the  Secretary  of  Health  and  Human  Services  for  consider¬ 
ation  on  or  after  the  date  of  the  enactment  of  this  Act. 

(f)  Deposit  of  Penalties  Collected  into  All-Payer  Account.— Section 
1128A(f)(3)  of  such  Act  (42  U.S.C.  1320a-7a(f)(3))  is  amended  by  striking  “as  mis¬ 
cellaneous  receipts  of  the  Treasury  of  the  United  States”  and  inserting  “in  the  All- 
Payer  Health  Care  Fraud  and  Abuse  Control  Account  established  under  section 
9212  of  the  Health  Security  Act”. 

(g)  Clarification  of  Penalty  Imposed  on  Excluded  Provider  Furnishing 
Services.— Section  1128A(a)(l)(D)  of  such  Act  (42  U.S.C.  1320a-7a(a)(  1)(D))  is 
amended  by  inserting  “who  furnished  the  service”  after  “in  which  the  person”. 


SEC.  9203.  PRIVATE  RIGHT  OF  ACTION. 

Section  1128A  of  the  Social  Security  Act  (42  U.S.C.  1320a-7a)  is  amended  by  add¬ 
ing  at  the  end  the  following  new  subsection: 

“(m)(l)  Subject  to  paragraphs  (2)  and  (3),  a  carrier  offering  an  insured  health  plan 
and  the  sponsor  of  a  self-insured  health  plan  that  suffers  financial  harm  as  a  direct 
result  of  the  submission  of  claims  by  an  individual  or  entity  for  payment  for  items 
and  services  furnished  under  the  plan  which  makes  the  individual  or  entity  subject 
to  a  civil  monetary  penalty  under  this  section  or  under  title  IX  of  the  Health  Secu¬ 
rity  Act  may,  in  a  civil  action  against  the  individual  or  entity  in  the  United  States 
District  Court,  obtain  damages  against  the  individual  or  entity  and  such  equitable 
relief  as  is  appropriate. 

“(2)  A  carrier  or  sponsor  may  bring  a  civil  action  under  this  subsection  only  if  the 
carrier  or  sponsor  provides  the  Secretary  and  the  Attorney  General  with  written  no¬ 
tice  of  the  intent  to  bring  an  action  under  this  subsection,  the  identities  of  the  indi¬ 
viduals  or  entities  the  carrier  or  sponsor  intends  to  name  as  defendants  to  the  ac¬ 
tion,  and  all  information  the  carrier  or  sponsor  possesses  regarding  the  activity  that 
is  the  subject  of  the  action  that  may  materially  affect  the  Secretary’s  decision  to  ini¬ 
tiate  a  proceeding  to  impose  a  civil  monetary  penalty  under  this  section  against  the 

defendants.  . 

“(3)  A  carrier  or  sponsor  may  bring  a  civil  action  under  this  subsection  only  if  any 

of  the  following  conditions  are  met: 

“(A)  During  the  60-day  period  that  begins  on  the  date  the  Secretary  receives 
the  written  notice  described  in  paragraph  (2),  the  Secretary  does  not  notify  the 
carrier  or  sponsor  that  the  Secretary  intends  to  initiate  a  proceeding  to  impose 
a  civil  monetary  penalty  under  this  section  against  the  defendants. 

“(B)  If  the  Secretary  notifies  the  carrier  or  sponsor  during  the  60-day  period 
described  in  subparagraph  (A)  that  the  Secretary  intends  to  initiate  a  proceed¬ 
ing  to  impose  a  civil  monetary  penalty  under  this  section  against  the  defend¬ 
ants  the  Secretary  subsequently  notifies  the  carrier  or  sponsor  that  the  Sec¬ 
retary  no  longer  intends  to  initiate  such  a  proceeding  against  the  defendants. 

“(C)  After  the  expiration  of  the  2-year  period  that  begins  on  the  date  the  Sec¬ 
retary  notifies  the  carrier  or  sponsor  that  the  Secretary  intends  to  initiate  a 
proceeding  to  impose  a  civil  monetary  penalty  under  this  section  against  the  de¬ 
fendants,  the  Secretary  has  not  made  a  good  faith  effort  to  initiate  such  a  pro¬ 
ceeding  against  the  defendants.  ,  , 

“(4)  If  a  carrier  or  sponsor  is  awarded  any  amounts  in  an  action  brought  under 
this  subsection  that  are  in  excess  of  the  damages  suffered  by  the  carrier  or  sponsor 
as  a  result  of  the  defendant’s  activities,  10  percent  of  such  amounts  shall  be  with¬ 
held  from  the  carrier  or  sponsor  for  payment  into  the  in  the  AJl-Payer  Heaifhi  Care 
Fraud  and  Abuse  Control  Account  established  under  section  9212  of  the  Health  be- 

CU"<5)  No1  action  may  be  brought  under  this  subsection  more  than  6  years  after  the 
date  of  the  activity  with  respect  to  which  the  action  is  brought.”. 

SEC.  9204.  AMENDMENTS  TO  EXCLUSIONARY  PROVISIONS  IN  FRAUD  AND  ABUSE  PROGRAM. 

(a)  Mandatory  Exclusion  of  Individual  Convicted  of  Criminal  Offense  Re¬ 
lated  to  Health  Care  Fraud.—  AUlOTTCr  1Q9Ha_ 

(1)  In  GENERAL. — Section  1128(a)  of  the  Social  Security  Act  (42  U.S.C.  1320a 

7(a))  is  amended  by  adding  at  the  end  the  following  new  paragraph: 

“(3)  Felony  conviction  relating  to  fraud. — Any  individual  or  entity  that 
has  been  convicted  under  Federal  or  State  law,  in  connection  with  the  delivery 
of  a  health  care  item  or  service  on  or  after  January  1,  1996,  or  with  respect 
to  any  act  or  omission  on  or  after  such  date  in  a  program  operated  by  or  ti- 
nanced  in  whole  or  in  part  by  any  Federal,  State,  or  local  government  agency, 
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of  a  criminal  offense  consisting  of  a  felony  relating  to  fraud,  theft,  embezzle¬ 
ment,  breach  of  fiduciary  responsibility,  or  other  financial  misconduct.”. 

(2)  Conforming  amendment. — Section  1128(b)(1)  of  such  Act  (42  U.S.C. 
1320a-7(b)(l))  is  amended — 

(A)  in  the  heading,  by  striking  “CONVICTION”  and  inserting  “MIS¬ 
DEMEANOR  conviction”;  and  v 

(B)  by  striking  “criminal  offense”  and  inserting  “criminal  offense  consist¬ 
ing  of  a  misdemeanor”. 

(b)  Establishment  of  Minimum  Period  of  Exclusion  for  Certain  Individuals 
and  Entities  Subject  to  Permissive  Exclusion  From  Medicare  and  State 
Health  Care  Programs _ 

(1)  In  general. — Section  1128(c)(3)  of  such  Act  (42  U.S.C.  1320a-7(c)(3))  is 
amended  by  adding  at  the  end  the  following  new  subparagraphs: 

“(D)  In  the  case  of  an  exclusion  of  an  individual  or  entity  under  paragraphs  (!), 
(2),  or  (3)  of  subsection  (b),  the  period  of  exclusion  shall  be  a  minimum  of  3  years, 
unless  the  Secretary  determines  that  an  alternative  period  is  appropriate  because 
of  aggravating  or  mitigating  circumstances. 

“(E)  In  the  case  of  an  exclusion  of  an  individual  or  entity  under  paragraph  (4)  or 
(5)  of  subsection  (b),  the  period  of  the  exclusion  shall  not  be  less  than  the  period 
during  which  the  individual’s  or  entity’s  license  to  provide  health  care  is  revoked, 
suspended,  or  surrendered,  or  the  individual  or  the  entity  is  excluded  or  suspended 
from  a  Federal  or  State  health  care  program. 

“(F)  In  the  case  of  an  exclusion  of  an  individual  or  entity  under  subsection 
(b)(6)(B),  the  period  of  the  exclusion  shall  be  not  less  than  1  year.”. 

(2)  Conforming  amendment. — Section  1128(c)(3)(A)  of  such  Act  (42  U.S.C. 
1320a-7(c)(3)(A))  is  amended  by  striking  “subsection  (b)(  12)”  and  inserting 
“paragraph  (1),  (2),  (3),  (4),  (6)(B),  or  (12)  of  subsection  (b)”. 

SEC.  9205.  SANCTIONS  AGAINST  PRACTITIONERS  AND  PERSONS  FOR  FAILURE  TO  COMPLY 
WITH  STATUTORY  OBLIGATIONS  RELATING  TO  QUALITY  OF  CARE. 

(a)  Minimum  Period  of  Exclusion  for  Practitioners  and  Persons  Failing  To 
Meet  Statutory  Obligations. — 

(1)  In  general.— The  second  sentence  of  section  1156(b)(1)  of  the  Social  Secu¬ 
rity  Act  (42  U.S.C.  1320c-5(b)(l))  is  amended  by  striking  “may  prescribe)”  and 
inserting  “may  prescribe,  except  that  such  period  may  not  be  less  than  one 
year)”. 

(2)  Conforming  amendment.— Section  1156(b)(2)  of  such  Act  (42  U.S.C. 
1320c-5(b)(2))  is  amended  by  striking  “shall  remain”  and  inserting  “shall  (sub¬ 
ject  to  the  minimum  period  specified  in  the  second  sentence  of  paragraph  (1)) 
remain”. 

(b)  Amount  of  Civil  Money  Penalty. — Section  1156(b)(3)  of  such  Act  (42  U.S.C. 
1320c-5(b)(3))  is  amended  by  striking  “the  actual  or  estimated  cost”  and  inserting 
the  following:  “$10,000  for  each  instance”. 

(c)  Repeal  of  “Unwilling  or  Unable”  Condition  for  Imposition  of  Sanc¬ 
tion. — Section  1156(b)(1)  of  such  Act  (42  U.S.C.  1320c-5(b)(  1))  is  amended — 

(1)  in  the  second  sentence,  by  striking  “and  determines”  and  all  that  follows 
through  “such  obligations,”  and 

(2)  by  striking  the  third  sentence. 

SEC.  9206.  REVISIONS  TO  CRIMINAL  PENALTIES. 

(a)  Treble  Damages  for  Criminal  Sanctions.— Section  1128B  of  the  Social  Se¬ 
curity  Act  (42  U.S.C.  1320a-7b)  is  amended  by  adding  at  the  end  the  following  new 
subsection: 

“(f)  In  addition  to  the  fines  that  may  be  imposed  under  subsection  (a)  or  (c)  any 
individual  found  to  have  violated  the  provisions  of  any  of  such  subsections  may  be 
subject  to  treble  damages.”. 

(b)  Identification  of  Community  Service  Opportunities. — Section  1128B  of 
such  Act  (42  U.S.C.  1320a-7b),  as  amended  by  subsection  (a),  is  further  amended 
by  adding  at  the  end  the  following  new  subsection: 

“(g)  The  Secretary  shall — 

( 1)  in  consultation  with  State  and  local  health  care  officials,  identify  opportu¬ 
nities  for  the  satisfaction  of  community  service  obligations  that  a  court  may  im¬ 
pose  upon  the  conviction  of  an  offense  under  this  section,  and 

“(2)  make  information  concerning  such  opportunities  available  to  Federal  and 
State  law  enforcement  officers  and  State  and  local  health  care  officials.”. 

SEC.  9207.  EFFECTIVE  DATE. 

The  amendments  made  by  this  part  shall  take  effect  January  1,  1996. 
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PART  2— ESTABLISHMENT  OF  ALL-PAYER  HEALTH  CARE 
FRAUD  AND  ABUSE  CONTROL  PROGRAM 

SEC.  9211.  ALL-PAYER  HEALTH  CARE  FRAUD  AND  ABUSE  CONTROL  PROGRAM. 

(a)  In  GENERAL. — Not  later  than  January  1,  1996,  the  Secretary  (acting  through 
the  Inspector  General  of  the  Department  of  Health  and  Human  Services)  and  the 
Attorney  General  shall  establish  a  program — 

(1)  to  coordinate  the  functions  of  the  Attorney  General,  the  Secretary,  and 
other  organizations  with  respect  to  the  prevention,  detection,  and  control  of 
health  care  fraud  and  abuse, 

(2) (A)  to  conduct  investigations,  audits,  evaluations,  and  inspections  relating 
to  the  delivery  of  and  payment  for  health  care  services  in  the  United  States 
which  are  not  subject  to  investigation,  audit,  evaluation,  and  inspection  by  the 
Inspector  General  of  another  executive  department,  and  (B)  to  facilitate  the  con¬ 
ducting  of  such  investigations,  audits,  evaluations,  and  inspections  relating  to 
the  delivery  of  and  payment  for  other  health  care  services  in  the  United  States, 
and 

(3)  to  facilitate  the  enforcement  of  this  subtitle  and  other  statutes  applicable 
to  health  care  fraud  and  abuse. 

(b)  Coordination  With  Law  Enforcement  Agencies. — In  carrying  out  the  pro¬ 
gram  under  subsection  (a),  the  Secretary  and  Attorney  General  shall  consult  with, 
and  arrange  for  the  sharing  of  data  and  resources  with  Federal,  State  and  local  law 
enforcement  agencies,  State  Medicaid  Fraud  Control  Units,  and  State  agencies  re¬ 
sponsible  for  the  licensing  and  certification  of  health  care  providers. 

(c)  Coordination  With  Health  Plans. — In  carrying  out  the  program  under  sub¬ 
section  (a),  the  Secretary  and  Attorney  General  shall  consult  with,  and  arrange  for 
the  sharing  of  data  with  representatives  of  qualified  health  plans. 

(d)  Authorities  of  Attorney  General  and  Inspector  General— In  carrying 
out  duties  under  subsection  (a),  the  Attorney  General  and  the  Inspector  General  are 
authorized — 

(1)  to  conduct,  supervise,  and  coordinate  audits,  civil  and  criminal  investiga¬ 
tions,  inspections,  and  evaluations  relating  to  the  program  established  under 
such  subsection;  and 

(2)  to  have  access  (including  on-line  access  as  requested  and  available)  to  all 
records  available  to  qualified  health  plans  relating  to  the  activities  described  in 
paragraph  (1)  (subject  to  restrictions  based  on  the  confidentiality  of  certain  in¬ 
formation  under  subtitle  A  of  title  X). 

(e)  Failure  to  Provide  Information  as  Grounds  for  Permissive  Exclusion 
Under  Medicare  and  Medicaid. — Section  1128(b)(9)  of  the  Social  Security  Act  (42 
U.S.C.  1320a-7(b)(9))  is  amended  by  striking  the  period  at  the  end  and  inserting 
“,  or  provide  any  information  requested  by  the  Attorney  General  or  the  Inspector 
General  of  the  Department  of  Health  and  Human  Services  to  carry  out  the  All- 
Payer  Health  Care  Fraud  and  Abuse  Control  Program  established  under  section 
9211  of  the  Health  Security  Act.”; 

(f)  Qualified  Immunity  for  Providing  Information— The  provisions  of  section 
1157(a)  of  the  Social  Security  Act  (relating  to  limitation  on  liability)  shall  apply  to 
a  person  providing  information  or  communications  to  the  Secretary  or  Attorney  Gen¬ 
eral  in  conjunction  with  their  performance  of  duties  under  this  section,  in  the  same 
manner  as  such  section  applies  to  information  provided  to  organizations  with  a  con¬ 
tract  under  part  B  of  title  XI  of  such  Act. 

(g)  Authorizations  of  Appropriations  for  Investigators  and  Other  Person¬ 
nel. — In  addition  to  any  other  amounts  authorized  to  be  appropriated  to  the  Sec¬ 
retary  and  the  Attorney  General  for  health  care  anti-fraud  and  abuse  activities  for 
a  fiscal  year,  there  are  authorized  to  be  appropriated  such  additional  amounts  as 
may  be  necessary  to  enable  the  Secretary  and  the  Attorney  General  to  conduct  in- 
vestigations,  audits,  evaluations,  and  inspections  of  allegations  of  health  care  fraud 
and  abuse  and  otherwise  carry  out  the  program  established  under  subsection  (a)  in 
a  fiscal  year 

(h)  Use  of  Powers  Under  Inspector  General  Act  of  1978.— In  carrying  out 
duties  and  responsibilities  under  the  program  established  under  subsection  (a),  the 
Inspector  General  is  authorized  to  exercise  all  powers  granted  under  the  Inspector 
General  Act  of  1978  to  the  same  manner  and  extent  as  provided  in  that  Act. 

(i)  Definition. — In  this  subtitle,  the  term  “Inspector  General  means  the  Inspec¬ 
tor  General  of  the  Department  of  Health  and  Human  Services. 
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SEC.  9212.  ESTABLISHMENT  OF  ALL-PAYER  HEALTH  CARE  FRAUD  AND  ABUSE  CONTROL  AC¬ 
COUNT. 

(a)  Establishment.— 

(1)  In  GENERAL. — There  is  hereby  created  on  the  books  of  the  Treasury  of  the 
United  States  an  account  to  be  known  as  the  “All-Payer  Health  Care  Fraud  and 
Abuse  Control  Account”  (in  this  section  referred  to  as  the  “Anti-Fraud  Ac¬ 
count”).  The  Anti-Fraud  Account  shall  consist  of  such  gifts  and  bequests  as  may 
be  made  as  provided  in  paragraph  (2)  and  such  amounts  as  may  be  deposited 
in  such  Anti-Fraud  Account  as  provided  in  section  9222(dX2)  and  title  XI  of  the 
Social  Security  Act.  It  shall  also  include  the  following: 

(A)  All  criminal  fines  imposed  in  cases  involving  a  Federal  health  care 
offense  (as  defined  in  subsection  (d)). 

(B)  Penalties  and  damages  imposed  under  the  False  Claims  Act  (31 
U.S.C.  3729  et  seq.),  in  cases  involving  claims  related  to  the  provision  of 
health  care  items  and  services  (other  than  funds  awarded  to  a  relator  or 
for  restitution). 

(C)  Administrative  penalties  and  assessments  imposed  under  titles  XI, 
X\hll,  and  XIX  of  the  Social  Security  Act  and  section  9222  (except  as  other¬ 
wise  provided  by  law). 

(D)  Amounts  resulting  from  the  forfeiture  of  property  by  reason  of  a  Fed¬ 
eral  health  care  offense. 

(E)  Amounts  received  from  the  payment  of  fees  to  the  Secretary  of  Health 
and  Human  Services  and  the  Attorney  General  under  section  9232  by  indi¬ 
viduals  and  entities  requesting  advisory  opinions  under  section  9231. 

Any  such  funds  received  on  or  after  the  date  of  the  enactment  of  this  Act  shall 
be  deposited  in  the  Anti-Fraud  Account. 

(2)  Authorization  to  accept  gifts. — The  Anti-Fraud  Account  is  authorized 
to  accept  on  behalf  of  the  United  States  money  gifts  and  bequests  made  uncon¬ 
ditionally  to  the  Anti-Fraud  Account,  for  the  benefit  of  the  Anti-Fraud  Account 
or  any  activity  financed  through  the  Anti-Fraud  Account. 

(3)  Administration  through  board  of  trustees. — The  Anti-Fraud  Account 
shall  have  a  Board  of  Trustees  consisting  of  the  Secretary  of  Treasury,  the  At¬ 
torney  General,  the  Secretary  of  Health  and  Human  Services,  the  Inspector 
General,  and  a  State  Attorney  General  selected  by  the  Inspector  General.  The 
Board  of  Trustees  shall  allocate  and  dispense  funds  in  the  Account  and  gen¬ 
erally  administer  the  operations  of  the  Account. 

(b)  Use  of  Funds. — 

(1)  In  general. — Amounts  in  the  Anti-Fraud  Account  shall  be  available  with¬ 
out  appropriation  and  until  expended  as  determined  jointly  by  the  Secretary 
and  Attorney  General  in  carrying  out  the  All-Payer  Health  Care  Fraud  and 
Abuse  Control  Program  established  under  section  9211  (including  the  adminis¬ 
tration  of  the  Program),  and  may  be  used  to  cover  costs  incurred  in  operating 
the  Program,  including— 

(A)  costs  of  prosecuting  health  care  matters  (through  criminal,  civil  and 
administrative  proceedings); 

(B)  costs  of  investigations  (including  equipment,  salaries,  administra¬ 
tively  uncontrollable  work,  travel,  and  training  of  law  enforcement  person¬ 
nel); 

(C)  costs  of  financial  and  performance  audits  of  health  care  programs  and 
operations;  and 

(D)  costs  of  inspections  and  other  evaluations. 

(2)  Funds  used  to  supplement  agency  appropriations. — It  is  intended  that 
disbursements  made  from  the  Anti-Fraud  Account  to  any  Federal  agency  be 
used  to  increase  and  not  supplant  the  recipient  agency’s  appropriated  operating 
budget. 

(3)  Use  of  funds  for  educational  ACTIVITIES.— Amounts  in  the  Anti-Fraud 
Account  may  be  used  to  carry  out  activities  designed  to  educate  providers  of 
health  care  services  about  the  provisions  of  this  subtitle  (and  the  provisions  of 
law  amended  by  this  subtitle). 

(4)  Start-up  costs  of  process  for  issuance  of  advisory  opinions  — 
Amounts  in  the  Anti-Fraud  Account  may  be  used  to  establish  the  process  de¬ 
scribed  in  section  9231  for  the  issuance  of  advisory  opinions  by  the  Secretary 
of  Health  and  Human  Services  and  the  Attorney  General,  but  only  during  the 
first  year  for  which  the  process  is  in  operation. 

(c)  Annual  Report. — The  Board  of  Trustees  shall  submit  an  annual  report  to 
Congress  on  the  amount  of  revenue  which  is  generated  and  disbursed  by  the  Anti- 
Fraud  Account  in  each  fiscal  year. 
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(d)  Federal  Health  Care  Offense  Defined.— The  term  “Federal  health  care  of¬ 
fense”  means  a  violation  of,  or  a  criminal  conspiracy  to  violate — 

(1)  sections  226,  668,  1033,  or  1347  of  title  18,  United  States  Code; 

(2)  section  1128B  of  the  Social  Security  Act; 

(3)  sections  287,  371,  664,  666,  1001,  1027,  1341,  1343,  or  1954  of  title  18, 
United  States  Code,  if  the  violation  or  conspiracy  relates  to  health  care  fraud; 

(4)  sections  501  or  511  of  the  Employee  Retirement  Income  Security  Act  of 
1974,  if  the  violation  or  conspiracy  relates  to  health  care  fraud;  or 

(5)  sections  301,  303(a)(2),  or  303(b)  or  (e)  of  the  Federal  Food  Drug  and  Cos¬ 
metic  Act,  if  the  violation  or  conspiracy  relates  to  health  care  fraud. 

PART  3— APPLICATION  OF  FRAUD  AND  ABUSE  AUTHORI¬ 
TIES  UNDER  THE  SOCIAL  SECURITY  ACT  TO  OTHER 
PAYERS 


SEC.  9221.  APPLICATION  OF  CIVIL  MONEY  PENALTIES  TO  ALL  PAYERS. 


(a)  Actions  Subject  to  Penalty. — Any  person  who  is  determined  by  the  Sec¬ 
retary  to  have  committed  any  of  the  following  actions  with  respect  to  a  qualified 
health  plan  shall  be  subject  to  a  penalty  in  accordance  with  subsection  (b): 

(1)  Actions  subject  to  penalty  under  medicare,  medicaid,  and  other  so¬ 
cial  SECURITY  health  programs. — Any  action  that  would  subject  the  person  to 
a  penalty  under  paragraphs  (1)  through  (9)  of  section  1128A(a)  of  the  Social  Se¬ 
curity  Act  if  the  action  was  taken  with  respect  to  title  V,  XVIII,  XIX,  or  XX  of 
such  Act. 

(2)  Termination  of  enrollment. — The  termination  of  an  individual’s  enroll¬ 
ment  (including  the  refusal  to  re-enroll  an  individual)  in  violation  of  title  XXII 
of  the  Social  Security  Act  (as  added  by  title  V). 

(3)  Discriminating  on  basis  of  medical  condition— The  engagement  in 
any  practice  that  would  reasonably  be  expected  to  have  the  effect  of  denying  or 
discouraging  the  initial  or  continued  enrollment  in  a  qualified  health  plan  or 
medicare  part  C  by  individuals  whose  medical  condition  or  history  indicates  a 
need  for  substantial  future  medical  services. 

(4)  Inducing  enrollment  on  false  pretenses.— The  engagement  in  any 
practice  to  induce  enrollment  in  a  qualified  health  plan  or  medicare  part  C 
through  representations  to  individuals  which  the  person  knows  or  should  know 
are  false  or  fraudulent. 

(b)  Penalties  Described. — 

(1)  General  rule. — Any  person  who  the  Secretary  determines  has  committed 
an  action  described  in  paragraphs  (2)  through  (4)  of  subsection  (a)  shall  be  sub¬ 
ject  to  a  civil  monetary  penalty  in  an  amount  not  to  exceed  $10,000  for  each 
such  determination. 

(2)  Actions  subject  to  penalties  under  social  security  act.— In  the  case 
of  a  person  who  the  Secretary  determines  has  committed  an  action  described 
in  paragraph  (1)  of  subsection  (a),  the  person  shall  be  subject  to  the  civil  mone¬ 
tary  penalty  (together  with  any  additional  assessment)  to  which  the  person 
would  be  subject  under  section  1128A  of  the  Social  Security  Act  if  the  action 
on  which  the  determination  is  based  had  been  committed  with  respect  to  title 
V,  XVIII,  XIX,  or  XX  of  such  Act. 

(c)  Applicability  of  Procedures  Under  Social  Security  Act.— The  provisions 
of  section  1128A  of  the  Social  Security  Act  (other  than  subsections  (a)  and  (b)  and 
the  second  sentence  of  subsection  (f))  shall  apply  to  the  imposition  of  a  civil  mone¬ 
tary  penalty  or  assessment  under  this  section  in  the  same  manner  as  such  provi¬ 
sions  apply  with  respect  to  the  imposition  of  a  penalty  or  assessment  under  section 
1 128A  of  such  Act. 

(d)  Treatment  of  Amounts  Recovered.— Any  amounts  recovered  under  this  sec¬ 
tion  shall  be  paid  to  the  Secretary  and  disposed  of  as  follows: 

(1)  Such  portions  of  the  amounts  recovered  as  is  determined  to  have  been  im¬ 

properly  paid  from  a  qualified  health  plan  for  the  delivery  of  or  payment  for 
health  care  items  or  services  shall  be  repaid  to  such  plan.  ... 

(2)  The  remainder  of  the  amounts  recovered  shall  be  deposited  in  the  All- 
Payer  Health  Care  Fraud  and  Abuse  Control  Account  established  under  section 
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(e)  Notification  OF  Licensing  Authorities.— Whenever  the  Secretary’s  deter¬ 
mination  to  impose  a  penalty  or  assessment  under  this  section  becomes  final,  the 
Secretary  shall  notify  the  appropriate  State  or  local  licensing  agency  or  organization 
(including  the  agency  specified  in  section  1864(a)  and  1902(a)(33)  of  the  Social  Secu- 
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rity  Act)  that  such  a  penalty  or  assessment  has  become  final  and  the  reasons  there¬ 
fore. 

SEC.  9222.  APPLICATION  OF  CERTAIN  CRIMINAL  PENALTIES  TO  ALL  PAYERS. 

Any  person  who  is  determined  by  the  Attorney  General  (in  consultation  with  the 
Secretary)  to  have  committed  any  action  with  respect  to  a  qualified  health  plan  that 
would  subject  the  person  to  a  penalty  under  subsection  (a)  or  (b)  of  section  1128B 
of  the  Social  Security  Act  if  the  action  was  taken  with  respect  to  title  V,  XVIII,  XIX, 
or  XX  of  such  Act  shall  be  subject  to  the  penalty  (together  with  any  assessment) 
that  would  apply  if  the  action  was  taken  with  respect  to  any  such  title. 

SEC.  9223.  CONSTRUCTION  OF  SOCIAL  SECURITY  ACT  REFERENCES. 

(a)  INCORPORATION  OF  Other  Amendments. — Any  reference  in  this  part  to  a  pro¬ 
vision  of  the  Social  Security  Act  shall  be  considered  a  reference  to  the  provision  as 
amended  under  part  1. 

(b)  Effect  of  Subsequent  Amendments. — Except  as  provided  in  subsection  (a), 
any  reference  to  a  provision  of  the  Social  Security  Act  in  this  part  shall  be  deemed 
to  be  a  reference  to  such  provision  as  in  effect  on  the  date  of  the  enactment  of  this 
Act,  and  (except  as  Congress  may  otherwise  provide)  any  amendments  made  to  such 
provisions  after  such  date  shall  not  be  taken  into  account  in  determining  the  appli¬ 
cability  of  such  provisions  to  individuals  and  entities  under  this  Act. 

PART  4— ADVISORY  OPINIONS  ON  KICKBACKS  AND 

SELF-REFERRAL 

SEC.  9231.  ESTABLISHMENT  OF  PROCESS  FOR  ISSUANCE  OF  ADVISORY  OPINIONS. 

(a)  Establishment. — Not  later  than  1  year  after  the  date  of  the  enactment  of  this 
Act,  the  Secretary  of  Health  and  Human  Services  (in  consultation  with  the  Attorney 
General)  shall  establish  a  process  under  which  individuals  and  entities  may  submit 
a  request  to  the  Secretary  for  an  advisory  opinion  regarding  whether  any  conduct 
of  the  individual  or  entity — 

(1)  constitutes  grounds  for  the  imposition  of  a  sanction  under  section  1128B(b) 
(relating  to  kickbacks,  bribes,  and  rebates)  of  the  Social  Security  Act  or  under 
part  3  through  the  application  of  such  section;  or 

(2)  would  result  in  the  denial  of  payment  for  a  service  furnished  by  the  indi¬ 
vidual  or  entity,  or  the  imposition  of  a  civil  money  penalty,  on  the  basis  de¬ 
scribed  in  section  1877  of  the  Social  Security  Act  or  pursuant  to  section  9311. 

(b)  Deadline  for  Response.— The  Secretary  of  Health  and  Human  Services  shall 
respond  to  a  request  for  an  advisory  opinion  submitted  under  subsection  (a)  not 
later  than  90  days  after  receiving  the  request. 

(c)  Opinions  Limited  to  Questions  of  Fact. — An  advisory  opinion  issued  under 
subsection  (a)  may  only  respond  to  the  facts  presented  by  the  individual  or  entity 
requesting  the  advisory  opinion. 

(d)  Issuance  of  Regulations. — The  Secretary  may  issue  such  regulations  as  the 
Secretary  considers  appropriate  to  carry  out  this  part,  including  regulations  con¬ 
cerning  the  process  under  which  individuals  and  entities  submit  and  the  Secretary 
responds  to  requests  for  advisory  opinions. 

SEC.  9232.  IMPOSITION  OF  FEES. 

(a)  In  General. — The  Secretary  of  Health  and  Human  Services  and  the  Attorney 
General  shall  require  an  individual  or  entity  requesting  an  advisory  opinion  under 
section  9231  to  submit  a  fee. 

(b)  Amount. — The  amount  of  the  fee  required  under  subsection  (a)  shall  be  equal 

to  the  costs  incurred  by  the  Secretary  and  the  Attorney  General  in  responding  to 
the  request.  -v 

PART  5— PREEMPTION  OF  STATE  CORPORATE 
PRACTICE  LAWS 

SEC.  9241.  PREEMPTION  OF  STATE  LAWS  PROHIBITING  CORPORATE  PRACTICE  OF  MEDICINE. 

No  provision  of  State  or  local  law  shall  apply  that  prohibits  a  corporation  from 
practicing  medicine. 
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Subtitle  D — Physician  Ownership  and  Referral 

PART  1— REVISIONS  TO  LIMITATIONS  ON  PHYSICIAN 

SELF-REFERRALS 

SEC.  9301.  APPLICATION  OF  BAN  ON  SELF-REFERRALS  TO  CLAIMS  SUBMITTED  BY  PHYSI¬ 
CIANS. 

Section  1877(a)(1)(B)  of  the  Social  Security  Act  (42  U.S.C.  1395nn(a)(l)(B))  is 
amended  to  read  as  follows: 

“(B)  no  physician  or  entity  may  present  or  cause  to  be  presented  a  claim 
under  this  title  or  bill  to  any  individual,  third  party  payor,  or  other  entity  for 
designated  health  services  furnished  pursuant  to  a  referral  prohibited  under 
subparagraph  (A).”. 

SEC.  9302.  EXPANSION  OF  SELF-REFERRAL  BAN  TO  ADDITIONAL  SERVICES. 

Section  1877(h)(6)  of  the  Social  Security  Act  (42  U.S.C.  1395nn(h)(6))  is  amend¬ 
ed — 

(1)  in  subparagraph  (D),  by  striking  “or  other  diagnostic”;  and 

(2)  by  adding  at  the  end  the  following  new  subparagraphs: 

“(L)  Home  infusion  drug  therapy  services  (other  than  services  consisting 
of  the  furnishing  of  infusion  pumps). 

“(M)  Any  other  item  or  service  not  rendered  by  the  physician  personally 
or  by  a  person  under  the  physician’s  direct  supervision.’’. 

SEC.  9303.  EXCEPTIONS  FOR  BOTH  OWNERSHIP  AND  COMPENSATION  ARRANGEMENTS. 

(a)  Repeal  of  Exception  for  Physicians’  Services. — Section  1877(b)  of  the  So¬ 
cial  Security  Act  (42  U.S.C.  1395nn(b))  is  amended  by  striking  paragraph  (1). 

(b)  Revision  to  In-Office  Ancillary  Services  Exception. — 

(1)  In  GENERAL.— Section  1877(b)  of  such  Act  (42  U.S.C.  1395nn(b)(l)),  as 
amended  by  subsection  (a),  is  amended  by  striking  “Subsection  (a)(1)  shall  not 
apply  in  the  following  cases”  and  all  that  follows  through  paragraph  (2)  and  in¬ 
serting  the  following: 

“(1)  In-office  ancillary  services  of  sole  practitioners. — Subsection  (a)(1) 
shall  not  apply  in  the  case  of  designated  health  services — 

“(A)  that  are  furnished — 

“(i)  personally  by  the  referring  physician  or  personally  by  individuals 
who  are  directly  supervised  by  the  physician, 

“(ii)  in  an  office  location  in  which  the  referring  physician  furnishes 
physicians’  services  unrelated  to  the  furnishing  of  designated  health 
services,  and 

“(iii)  using  equipment  that  is  wholly  owned  or  leased  exclusively  by 
the  referring  physician;  and 

“(B)  that  are  billed  by  the  physician  performing  or  supervising  the  serv¬ 
ices  or  by  an  entity  that  is  wholly  owned  by  such  physician, 
if  the  ownership  or  investment  interest  in  such  services  meets  such  other  re¬ 
quirements  as  the  Secretary  may  impose  by  regulation  as  needed  to  protect 
against  program  or  patient  abuse. 

“(2)  In-office  ancillary  services  of  physicians  in  group  practice.— Sub¬ 
ject  to  subsection  (h)(4)(C),  subsection  (aXl)  shall  not  apply  in  the  case  of  des¬ 
ignated  health  services — 

“(A)  that  are  furnished  personally  by  the  referring  physician,  personally 
by  a  physician  who  is  a  member  of  the  same  group  practice  as  the  referring 
physician,  or  personally  by  individuals  who  are  directly  supervised  by  any 
physician  who  is  a  member  of  such  group  practice; 

“(B)  that  are  furnished  in  a  building  in  which  a  physician  who  is  a  mem¬ 
ber  of  the  group  practice  furnishes  physicians’  services  unrelated  to  the  fur¬ 
nishing  of  designated  health  services; 

“(C)  that  are  furnished  using  equipment  that  is  owned  or  leased  exclu¬ 
sively  by  the  physician  group;  and  ... 

“(D)  that  are  billed  by  the  group  practice  of  which  the  physician  is  a 
member  under  a  billing  number  assigned  to  the  group  practice,  or  by  an 
entity  that  is  wholly  owned  by  such  group  practice, 
unless  the  Secretary  determines  other  terms  and  conditions  under  which  the 
provision  of  such  services  does  not  present  a  risk  of  program  or  patient  abuse. 

“(2)  Direct  supervision. — In  this  subsection,  a  physician  shall  be  considered 
to  directly  supervise  the  furnishing  of  a  service  if  the  physician  is  present  in 
the  office  suite  where  the  service  is  furnished  and  is  immediately  available  to 
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provide  assistance  and  direction  throughout  the  time  the  service  is  being  per¬ 
formed  (without  regard  to  whether  or  not  the  person  performing  the  service  is 
an  employee  of  the  physician  or  the  group  practice).”. 

(2)  Requirements  for  group  practice. — Section  1877(h)(4)  of  such  Act  (42 
U.S.C.  1395nn(h)(4))  is  amended  by  adding  at  the  end  the  following  new  sub- 
paragraph: 

“(C)  Requirements  for  group  practice. — For  purposes  of  subsection 
(b)(2),  a  group  practice  meets  the  requirements  of  this  subparagraph  only 

if— 

“(i)  no  member  of  the  group  is  permitted  to  personally  employ  any 
individual  to  participate  in  the  furnishing  of  services  to  patients  of  the 
group; 

“(ii)  no  member  of  the  group  is  permitted  to  enter  separately  on  the 
member’s  own  behalf  into  arrangements  with  any  type  of  managed  care 
entity  (including  health  maintenance  organizations  and  preferred  pro¬ 
vider  organizations),  third  party  payer,  or  other  health  benefit  plan  for 
the  provision  of  services  to  patients  of  the  group,  except  that  nothing 
in  this  clause  may  be  construed  to  prohibit  the  group  from  entering 
into  an  arrangement  with  a  managed  care  entity  that  does  not  apply 
to  services  furnished  by  all  the  members  of  the  group;  and 
“(iii)  the  group  has  a  governing  body  or  persons  with  responsibility 
for  the  conduct  of  the  group  practice,  including  making  decisions  relat¬ 
ing  to  retention  of  all  physician  and  nonphysician  personnel,  promul¬ 
gating  and  enforcing  personnel  policies  which  apply  to  all  employees  of 
the  group,  developing  salary,  bonus,  and  benefits  applicable  to  physi¬ 
cians  and  nonphysician  personnel,  and  establishing  fees  for  all  services 
furnished  by  the  group,  except  that  nothing  in  this  clause  may  be  con¬ 
strued  to  prohibit  the  delegation  of  authority  within  a  group  practice 
or  to  require  the  personnel  policies  to  be  documented  in  writing.”. 

(c)  New  Exception  for  Capitated  Payments. — Section  1877(b)  of  such  Act  (42 
U.S.C.  1395nn(b)),  as  amended  by  subsection  (a),  is  amended — 

( 1)  by  redesignating  paragraph  (3)  as  paragraph  (4);  and 

(2)  by  inserting  after  paragraph  (2)  the  following  new  paragraph: 

“(3)  Other  capitated  payments. — Subsection  (a)(1)  shall  not  apply  in  the 
case  of  a  designated  health  service,  if  the  designated  health  service  is  included 
in  the  services  for  which  a  physician  or  physician  group  is  paid  only  on  a 
capitated  basis  by  a  health  plan  or  insurer  pursuant  to  a  written  arrangement 
between  the  plan  or  insurer  and  the  physician  or  physician  group  in  which  the 
physician  or  physician  group  assumes  financial  risk  for  the  furnishing  of  the 
service.”. 

(d)  New  Exception  for  Shared  Facility  Services.— 

(1)  In  general. — Section  1877(b)  of  such  Act  (42  U.S.C.  1395nn(b)),  as 
amended  by  subsections  (a)  and  (c),  is  amended — 

(A)  by  redesignating  paragraph  (4)  as  paragraph  (3);  and 

(B)  by  inserting  after  paragraph  (3)  the  following  new  paragraph: 

“(4)  Shared  facility  services. — 

“(A)  In  GENERAL. — Subsection  (a)(1)  shall  not  apply  in  the  case  of  a  des¬ 
ignated  health  service  consisting  of  a  shared  facility  service  of  a  shared  fa¬ 
cility — 

“(i)  that  is  furnished — 

“(I)  personally  by  the  referring  physician  who  is  a  shared  facility 
physician  or  personally  by  an  individual  directly  employed  by  such 
a  physician, 

“(II)  by  a  shared  facility  in  a  building  in  which  the  referring  phy¬ 
sician  furnishes  substantially  all  of  the  services  of  the  physician 
that  are  unrelated  to  the  furnishing  of  shared  facility  services,  and 

“(III)  to  a  patient  of  a  shared  facility  physician;  and 
“(ii)  that  is  billed  by  the  referring  physician. 

“(B)  Shared  facility  related  definitions.— 

“(i)  Shared  facility  service.— The  term  ‘shared  facility  service’ 
means,  with  respect  to  a  shared  facility,  a  designated  health  service 
furnished  by  the  facility  to  patients  of  shared  facility  physicians. 

“(ii)  Shared  facility.— The  term  ‘shared  facility’  means  an  entity 
that  furnishes  shared  facility  services  under  a  shared  facility  arrange¬ 
ment. 

“(iii)  Shared  facility  physician.— The  term  ‘shared  facility  physi¬ 
cian’  means,  with  respect  to  a  shared  facility,  a  physician  who  has  a 
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financial  relationship  under  a  shared  facility  arrangement  with  the  fa¬ 
cility. 

“(iv)  Shared  facility  arrangement. — The  term  ‘shared  facility  ar¬ 
rangement’  means,  with  respect  to  the  provision  of  shared  facility  serv¬ 
ices  in  a  building,  a  financial  arrangement — 

“(I)  which  is  only  between  physicians  who  are  providing  services 
(unrelated  to  shared  facility  services)  in  the  same  building, 

“(II)  in  which  the  overhead  expenses  of  the  facility  are  shared, 
in  accordance  with  methods  previously  determined  by  the  physi¬ 
cians  in  the  arrangement,  among  the  physicians  in  the  arrange¬ 
ment,  and 

“(III)  which,  in  the  case  of  a  corporation,  is  wholly  owned  and 
controlled  by  shared  facility  physicians.”. 

SEC.  9304.  EXCEPTIONS  RELATED  ONLY  TO  OWNERSHIP  OR  INVESTMENT. 

(a)  Revision  to  Publicly  Traded  Securities  Exception. — Section  1877(c)(1)  of 
the  Social  Security  Act  (42  U.S.C.  1395nn(c)(l))  is  amended  by  inserting  “at  the  time 
acquired  by  the  physician”  after  “which  may  be  purchased  on  terms  generally  avail¬ 
able  to  the  public”. 

(b)  Revision  to  Rural  Provider  Exception. — Section  1877(dX2)  of  such  Act  (42 
U.S.C.  1395nn(d)(2))  is  amended  by  striking  “substantially  all”  and  inserting  “not 
less  than  75  percent  (as  determined  in  accordance  with  regulations  of  the  Sec¬ 
retary)”. 

SEC.  9305.  REPEAL  OF  EXCEPTION  FOR  REMUNERATION  UNRELATED  TO  PROVISION  OF  DES¬ 
IGNATED  HEALTH  SERVICES. 

Section  1877(e)  of  the  Social  Security  Act  (42  U.S.C.  1395nn(e))  is  amended — 

( 1)  by  striking  paragraph  (4);  and 

(2)  by  redesignating  paragraphs  (5),  (6),  (7),  and  (8)  as  paragraphs  (4),  (5),  (6), 
and  (7). 


SEC.  9306.  REFERRING  PHYSICIANS. 

Section  1877(h)(5)(C)  of  the  Social  Security  Act  (42  U.S.C.  1395nn(H)(5)(C))  is 
amended — 

(1)  by  striking  “and  a  request”  and  inserting  “a  request”; 

(2)  by  inserting  after  “radiation  therapy,”  the  following:  “and  a  request  by  a 
nephrologist  for  items  or  services  related  to  renal  dialysis,”;  and 

(3)  by  striking  “or  radiation  oncologist”  and  inserting  “radiation  oncologist,  or 
nephrologist”. 


SEC.  9307.  MISCELLANEOUS  AND  TECHNICAL  PROVISIONS. 

(a)  Clarification  of  Coverage  of  Indirectly  Held  Financial  Interests.— The 
last  sentence  of  section  1877(a)(2)  of  the  Social  Security  Act  (42  U.S.C.  1395nn(a)(2)) 
is  amended  by  striking  “an  interest  in  an  entity  that  holds  an  ownership  or  invest¬ 
ment  interest  in  any  entity  providing  the  designated  health  service”  and  inserting 
the  following:  “an  interest  held  indirectly  through  means  such  as  (but  not  limited 
to)  holding  a  legal  or  beneficial  interest  in  another  entity  (such  as  a  trust)  that  holds 
such  investment  interest”. 

(b)  Clarification  of  Exception  for  Payments  by  a  Physician. — Section 
1877(e)(7)  of  such  Act  (42  U.S.C.  1395nn(e)(7)),  as  redesignated  by  section  9305,  is 
amended  to  read  as  follows: 

“(7)  Payments  by  a  physician  for  items  and  services. — Payments  made  by 
a  physician  to  an  individual  or  entity  as  compensation  for  items  or  services  if 
the  items  or  services  are  furnished  at  a  price  that  is  consistent  with  fair  market 


VclllIG. 

(c)  Reporting  Requirements. — Section  1877(f)  of  such  Act  (42  U.S.C.  1395nn)  is 

amended —  ,  „  .  ,  ,  , 

(1)  in  the  matter  before  paragraph  (1),  by  inserting  ,  investment,  and  com¬ 
pensation”  after  “ownership”;  . 

(2)  in  paragraph  (2),  by  inserting  “,  or  with  a  compensation  arrangement  (as 
described  in  subsection  (a)(2XB)),”  after  “investment  interest  (as  described  in 

subsection  (a)(2)(A))”;  . 

(3)  in  paragraph  (2),  by  inserting  “interest  or  who  have  such  a  compensation 

relationship  with  the  entity”  before  the  period  at  the  end;  . 

(4)  in  the  fourth  sentence,  by  striking  “covered  items  and  and  inserting  des¬ 
ignated  health”;  and 

(5)  by  striking  the  third  and  fifth  sentences. 
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(d)  Revision  of  Effective  Date  Exception  Provision. — Section  13562(b)(2)  of 
the  Omnibus  Budget  Reconciliation  Act  of  1993  is  amended  by  striking  subpara¬ 
graphs  (A)  and  (B)  and  inserting  the  following: 

“(A)  the  second  sentence  of  subsection  (aX2),  and  subsections  (b)(2)(B)  and 
(d)(2),  of  section  1877  of  the  Social  Security  Act  (as  in  effect  on  the  day  be¬ 
fore  the  date  of  the  enactment  of  this  Act)  shall  apply  instead  of  the  cor¬ 
responding  provisions  in  section  1877  (as  amended  by  this  Act); 

“(B)  section  1877(bX4)  of  the  Social  Security  Act  (as  in  effect  on  the  day 
before  the  date  of  the  enactment  of  this  Act)  shall  apply; 

“(C)  the  requirements  of  section  1877(cX2)  of  the  Social  Security  Act  (as 
amended  by  this  Act)  shall  not  apply  to  any  securities  of  a  corporation  that 
meets  the  requirements  of  section  1877(c)(2)  of  the  Social  Security  Act  (as 
in  effect  on  the  day  before  the  date  of  the  enactment  of  this  Act); 

“(D)  section  1877(eX3)  of  the  Social  Security  Act  (as  amended  by  this  Act) 
shall  apply,  except  that  it  shall  not  apply  to  any  arrangement  that  meets 
the  requirements  of  subsection  (e)(2)  or  subsection  (e)(3)  of  section  1877  of 
the  Social  Security  Act  (as  in  effect  on  the  day  before  the  date  of  the  enact¬ 
ment  of  this  Act); 

“(E)  the  requirements  of  clauses  (iv)  and  (v)  of  section  1877(h)(4)(A),  and 
of  clause  (i)  of  section  1877(hX4)(B),  of  the  Social  Security  Act  (as  amended 
by  this  Act)  shall  not  apply;  and 

“(F)  section  1877(hX4XB)  of  the  Social  Security  Act  (as  in  effect  on  the 
day  before  the  date  of  the  enactment  of  this  Act)  shall  apply  instead  of  sec¬ 
tion  1877(hX4)(A)(ii)  of  such  Act  (as  amended  by  this  Act).”. 

(e)  Clarification  of  Sanction  Authority. — Section  1877(g)(4)  of  such  Act  (42 
U.S.C.  1395nn(gX4))  is  amended  by  striking  “Any  physician”  and  all  that  follows 
through  “to  such  entity,”  and  inserting  the  following:  “Any  physician  or  other  entity 
that  enters  into  an  arrangement  or  scheme  (such  as  a  cross-referral  arrangement 
or  an  arrangement  with  multiple  leases  overlapping  in  time  for  the  same  or  similar 
rental  space  or  equipment)  which  the  physician  or  entity  knows  or  should  know  has 
a  principal  purpose  of  inducing  referrals  to  another  entity,  which  referrals,  if  made 
directly  by  the  physician  or  entity  to  such  other  entity,”. 

(f)  Authorization  for  Secretary  to  Issue  Regulations. — Section  1877  of  such 
Act  (42  U.S.C.  1395nn)  is  amended  by  adding  at  the  end  the  following  new  sub¬ 
section: 

“(i)  Additional  Requirements. — The  Secretary  is  authorized  to  impose  by  regula¬ 
tion  such  other  requirements  as  needed  to  protect  against  program  or  patient  abuse 
with  respect  to  any  of  the  exceptions  under  this  section.”. 

SEC.  9308.  EFFECTIVE  DATE. 

The  amendments  made  by  this  part  shall  apply  to  referrals  made  on  or  after  Jan¬ 
uary  1,  1996,  except  that — 

( 1)  the  amendments  made  by  section  9306(2)  shall  apply  as  if  included  in  the 
enactment  of  the  Omnibus  Budget  Reconciliation  Act  of  1990;  and 

(2)  the  amendments  made  by  section  9307(d)  shall  apply  as  if  included  in  the 
enactment  of  the  Omnibus  Budget  Reconciliation  Act  of  1993. 

PART  2— EXTENSION  OF  LIMITATIONS  ON  SELF-REFER¬ 
RAL  UNDER  MEDICARE  TO  REFERRALS  UNDER  PRI¬ 
VATE  PLANS 

SEC.  9311.  LIMITATIONS  ON  PHYSICIAN  SELF-REFERRAL  UNDER  PRIVATE  PLANS. 

The  provisions  of  section  1877  of  the  Social  Security  Act,  as  amended  by  part  1, 
shall  apply  to  items  and  services  (and  payments  and  claims  for  payment  for  such 
items  and  services)  furnished  under  any  qualified  health  plan  in  the  same  manner 
as  such  provisions  apply  to  designated  health  services  (and  payments  and  claims  for 
payment  for  such  services)  under  title  XVIII  of  the  Social  Security  Act. 
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“Sec. 

“Sec. 

“Sec. 

“Sec. 

“Sec. 

“Sec. 

“Sec. 


2521.  Requirements  to  facilitate  understanding  and  comparison  of  benefits. 

2522.  Requirements  relating  to  coverage. 

2523.  Inflation  protection. 

2524.  Nonforfeiture  benefits. 

2525.  Requirements  relating  to  sales  practices. 

2526.  Continuation,  renewal,  replacement,  conversion,  and  cancellation  of  policies. 

2527.  Requirements  relating  to  payment  of  benefits. 


“Part  C — Definitions 


“Sec.  2541.  Definitions. 


Subtitle  A — Long-Term  Care  Program 


SEC.  10001.  ESTABLISHMENT  OF  LONG-TERM  CARE  PROGRAM  FOR  HOME  AND  COMMUNITY- 
BASED  SERVICES. 

(a)  In  General. — The  Social  Security  Act  is  amended  by  adding  after  the  titles 
added  by  sections  3001,  5001,  and  8001(a)  the  following  new  title: 

“TITLE  XXIV— LONG-TERM  CARE  PROGRAM  FOR  HOME  AND  COMMUNITY- 

BASED  SERVICES 

“SEC.  2401.  ESTABLISHMENT  OF  LONG-TERM  CARE  PROGRAM  FOR  HOME  AND  COMMUNITY- 
BASED  SERVICES. 

“The  Secretary  shall  establish  a  long-term  care  program  under  this  title  to  provide 
home  and  community-based  services  for  individuals  with  severe  disabilities  without 
regard  to  age  or  income  through  approved  State  plans. 

“SEC.  2402.  INDIVIDUALS  WITH  SEVERE  DISABILITIES. 

“(a)  In  General. — In  this  title,  the  term  ‘individual  with  severe  disabilities’ 
means  any  individual  within  one  or  more  of  the  following  4  categories  of  individuals: 
“(1)  Individuals  requiring  help  with  activities  of  daily  living. — An  indi¬ 
vidual  of  any  age  who — 

“(A)  requires  hands-on  or  standby  assistance,  supervision,  or  cueing  (as 
defined  in  regulations)  to  perform  three  or  more  activities  of  daily  living  (as 
defined  in  subsection  (c)),  and 

“(B)  is  expected  to  require  such  assistance,  supervision,  or  cueing  over  a 
period  of  at  least  100  days. 

“(2)  Individuals  with  severe  cognitive  or  mental  impairment. — An  indi¬ 
vidual  of  any  age — 

“(A)  whose  score,  on  a  standard  mental  status  protocol  (or  protocols)  ap¬ 
propriate  for  measuring  the  individual’s  particular  condition  specified  by 
the  Secretary,  indicates  either  severe  cognitive  impairment  or  severe  men¬ 
tal  impairment,  or  both; 

“(B)  who — 

“(i)  requires  hands-on  or  standby  assistance,  supervision,  or  cueing 
with  one  or  more  activities  of  daily  living, 
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“(ii)  requires  hands-on  or  standby  assistance,  supervision,  or  cueing 
with  at  least  such  instrumental  activity  (or  activities)  of  daily  living  re¬ 
lated  to  cognitive  or  mental  impairment  as  the  Secretary  specifies,  or 
“(iii)  displays  symptoms  of  one  or  more  serious  behavioral  problems 
(that  is  on  a  list  of  such  problems  specified  by  the  Secretary)  which  cre¬ 
ate  a  need  for  supervision  to  prevent  harm  to  self  or  others;  and 

“(C)  whose  is  expected  to  meet  the  requirements  of  subparagraphs  (A) 
and  (B)  over  a  period  of  at  least  100  days. 

“(3)  Individuals  with  severe  or  profound  mental  retardation. — An  indi¬ 
vidual  of  any  age  who  has  severe  or  profound  mental  retardation  (as  determined 
according  to  a  protocol  specified  by  the  Secretary). 

“(4)  Severely  disabled  children. — An  individual  under  6  years  of  age 
who — 

“(A)  has  a  severe  disability  or  chronic  medical  condition, 

“(B)  but  for  receiving  home  and  community-based  services  would  require 
institutionalization  in  a  hospital,  nursing  facility,  or  intermediate  care  facil¬ 
ity  for  the  mentally  retarded,  and 

“(C)  is  expected  to  have  such  disability  or  condition  and  require  such 
services  over  a  period  of  at  least  100  days. 

“(b)  Determination  of  Eligibility. — 

“(1)  In  general. — The  determination  of  whether  an  individual  is  an  individ¬ 
ual  with  severe  disabilities  shall  be  made,  by  persons  or  entities  (which  may 
be  local  care  coordination  agencies)  specified  under  the  State  plan  (under  sec¬ 
tion  2404),  using  a  uniform  protocol  consisting  of  an  initial  screening  and  as¬ 
sessment  specified  by  the  Secretary.  A  State  may  collect  additional  information, 
at  the  time  of  obtaining  information  to  make  such  determination,  in  order  to 
provide  for  the  assessment  and  plan  described  in  section  2403(b)  or  for  other 
purposes.  Such  determination  shall  be  made  without  regard  to  the  individual’s 
income  or  (except  in  the  case  described  in  subsection  (a)(4))  the  individual’s  age. 

“(2)  Initial  screening  process. — The  plan  shall  provide  a  process  for  the  ini¬ 
tial  screening  of  individuals  who  appear  to  have  some  reasonable  likelihood  of 
being  an  individual  with  severe  disabilities. 

“(3)  Periodic  reassessment. — The  determination  that  an  individual  is  an  in¬ 
dividual  with  severe  disabilities  shall  be  considered  to  be  effective  under  the 
State  plan  for  a  period  of  not  more  than  12  months  (or  for  such  longer  period 
in  such  cases  as  a  significant  change  in  an  individual’s  condition  that  may  affect 
such  determination  is  unlikely).  A  reassessment  shall  be  made  if  there  is  a  sig¬ 
nificant  change  in  an  individual’s  condition  that  may  affect  such  determination. 

“(4)  Fair  hearing  process. — The  State  shall  establish  a  fair  hearing  process 
for  appeals  of  such  determinations. 

“(c)  Activity  of  Daily  Living  Defined.— In  this  title,  the  term  ‘activity  of  daily 
living’  means  any  of  the  following:  eating,  toileting,  dressing,  bathing,  and  transfer¬ 
ring. 

“SEC.  2403.  HOME  AND  COMMUNITY-BASED  SERVICES. 

“(a)  Scope  of  Services.— 

“(1)  In  general. — In  this  title,  the  term  ‘home  and  community-based  services’ 
includes,  subject  to  paragraph  (2),  the  following: 

“(A)  Agency-administered  and  consumer-directed  personal  assistance 
services  (as  defined  in  paragraph  (3)). 

“(B)  Case  management. 

“(C)  Homemaker  and  chore  assistance. 

“(D)  Home  modifications. 

“(E)  Respite  services. 

“(F)  Assistive  devices. 

“(G)  Adult  day  services. 

“(H)  Habilitation  and  rehabilitation. 

“(I)  Supported  employment. 

“(J)  Home  health  services. 

“(X)  Any  other  care  or  assistive  services  (approved  by  the  Secretary)  that 
a  State  determines  will  help  individuals  with  severe  disabilities  to  remain 
in  their  homes  and  communities. 

“(2)  EXCLUSIONS. — Such  term  does  not  include  coverage  of  the  following: 

“(A)  Room  and  board. 

“(B)  Services  furnished  in  a  hospital,  nursing  facility,  intermediate  care 
facility  for  the  mentally  retarded,  or  other  institutional  setting  specified  by 
the  Secretary. 
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“(C)  Items  and  services  to  the  extent  coverage  is  provided  for  the  individ¬ 
ual  under  a  qualified  health  plan  (as  defined  in  section  2  of  the  Health  Se¬ 
curity  Act)  or  under  title  XVIII  or  part  A  of  title  XXIII. 

“(3)  Personal  assistance  services  defined. — 

“(A)  In  GENERAL. — In  this  subsection,  the  term  ‘personal  assistance  serv¬ 
ices’  includes  hands-on  and  standby  assistance,  supervision,  and  cueing 
with  activities  of  daily  living,  whether  agency-administered  or  consumer-di¬ 
rected  (as  defined  in  subparagraph  (B)). 

“(B)  Consumer-directed;  agency-administered.— In  this  title: 

“(i)  The  term  ‘consumer-directed’  means,  with  reference  to  personal 
assistance  services  or  the  provider  of  such  services,  services  that  are 
provided  by  an  individual  who  is  selected  and  managed  (and,  at  the  in¬ 
dividual’s  option,  trained)  by  the  individual  receiving  the  services. 

“(ii)  The  term  ‘agency-administered’  means,  with  respect  to  such  serv¬ 
ices,  services  that  are  not  consumer-directed. 

“(C)  Limitation  on  licensure  or  certification. — A  State  may  not  sub¬ 
ject  consumer-directed  providers  of  personal  assistance  services  to  licensure, 
certification,  or  other  requirements  which  the  Secretary  finds  not  to  be  nec¬ 
essary  for  the  health  and  safety  of  individuals  with  severe  disabilities. 

“(b)  Cost  Sharing  — 

“( 1)  No  OR  NOMINAL  COST  SHARING  FOR  POOREST. — No  cost  sharing  (other  than 
nominal  cost  sharing)  may  be  imposed  for  individuals  with  income  (as  deter¬ 
mined  under  paragraph  (3))  less  tnan  150  percent  of  the  Federal  poverty  level 
(as  defined  in  paragraph  (4))  applicable  to  a  family  of  the  size  involved. 

“(2)  Sliding  SCALE  for  remainder. — Cost  sharing  in  the  form  of  coinsurance 
(based  on  the  amount  paid  under  this  title  for  a  service)  shall  be  imposed — 

“(A)  at  a  rate  of  10  percent  for  individuals  with  severe  disabilities  with 
income  not  less  than  150  percent,  and  less  than  200  percent,  of  the  applica¬ 
ble  Federal  poverty  level; 

“(B)  at  a  rate  of  20  percent  for  such  individuals  with  income  not  less  than 
200  percent,  and  less  than  250  percent,  of  the  applicable  Federal  poverty 
level;  and 

“(C)  at  a  rate  of  25  percent  for  such  individuals  with  income  equal  to  at 
least  250  percent  of  such  Federal  poverty  level. 

“(3)  Determination  of  income  for  purposes  of  cost  sharing. — Each  State, 
or  an  agency  designated  by  the  State,  shall  determine  the  income  of  an  individ¬ 
ual  with  severe  disabilities  for  purposes  of  this  subsection,  in  a  manner  speci¬ 
fied  by  the  Secretary. 

“(4)  Federal  poverty  level  defined. — In  this  subsection,  the  term  Federal 
poverty  level’  means,  for  a  family  for  a  year,  the  official  poverty  line  (as  defined 
by  the  Office  of  Management  and  Budget,  and  revised  annually  in  accordance 
with  section  673(2)  of  the  Omnibus  Budget  Reconciliation  Act  of  1981)  applica¬ 
ble  to  a  family  of  the  size  involved  for  the  year. 

“(c)  Specification  of  Services  to  be  Covered.— 

“(1)  In  general. — Each  State  shall  specify,  in  its  plan  under  section  2404 — 
“(A)  the  methods  and  standards  used  to  select  the  types,  and  the  amount, 
duration,  and  scope,  of  home  and  community-based  services  to  be  covered 
under  the  plan  and  to  be  available  to  each  category  of  individuals  with  se¬ 
vere  disabilities; 

“(B)  how  the  types,  and  the  amount,  duration,  and  scope  of  the  services 
specified  meet  the  needs  of  individuals  within  each  of  such  categories; 

“(C)  the  extent  and  manner  in  which  such  services  would  be  allocated 
among  individuals  with  severe  disabilities  and  categories  of  such  individ- 

llfllS' 

“(D)  the  manner  in  which  such  services  are  coordinated  with  each  other 
and  with  health  and  long-term  care  services  available  outside  the  plan  for 
individuals  with  severe  disabilities;  and 
“(E)  the  manner  in  which  individuals  with  severe  disabilities  will  be  as¬ 
sisted  in  obtaining  services  from  other  programs  for  which  they  may  qualify 
(including  home  health  services  under  title  XVIII  or  part  A  of  title  XXIII 
and  home  and  community-based  services  under  a  State  plan  approved 
under  title  XIX). 

“(2)  Flexibility  in  meeting  individual  needs.— The  services— 

“(A)  shall  be  specified  in  a  manner  that  permits  sufficient  flexibility  for 
providers  to  meet  the  needs  of  individuals  with  severe  disabilities  in  a  cost 


effective  manner; 

“(B)  may  be  specified  in  a  manner 
of  informal  care;  and 


that  takes  into  account  the  availability 
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“(C)  subject  to  subsection  (aX2)(B),  may  be  delivered  in  an  individual’s 
home,  a  range  of  community  residential  arrangements,  or  outside  the  home. 

“SEC.  2404.  ADMINISTRATION  THROUGH  STATE  PLANS. 

“(a)  In  General. — As  a  condition  for  the  payment  of  funds  to  a  State  under  sec¬ 
tion  2405,  the  State  must  have  a  plan  for  home  and  community-based  services  for 
individuals  with  severe  disabilities  approved  by  the  Secretary.  The  Secretary  may 
not  approve  such  a  plan  unless  the  Secretary  determines  that  the  plan  meets  the 
requirements  of  subsection  (b). 

“(b)  Plan  Requirements. — The  requirements  for  a  State  plan  are  as  follows: 

“(1)  Eligibility  process. — The  plan  shall  provide  for  a  process  to  determine 
if  individuals  are  individuals  with  severe  disabilities  in  accordance  with  section 
2402(b). 

“(2)  Specification  of  services,  cost  sharing,  types  of  providers,  and  re¬ 
quirements  for  PARTICIPATION.— The  plan  shall— 

“(A)  specify,  in  accordance  with  section  2403(c),  the  home  and  community- 
based  services  to  be  provided  under  this  title  to  individuals  with  severe  dis¬ 
abilities; 

“(B)  impose  cost  sharing  with  respect  to  covered  services  only  in  accord¬ 
ance  with  section  2403(b);  and 

“(C)  specify — 

“(i)  the  types  of  service  providers  eligible  to  participate  in  the  pro¬ 
gram  under  the  plan,  and 

“(ii)  any  requirements  for  participation  applicable  to  each  type  of 
service  provider. 

“(3)  Provision  of  services.— 

“(A)  According  to  plan  of  care. — 

“(i)  In  general. — The  State  plan  shall  provide  for  home  and  commu¬ 
nity-based  services  to  an  individual  with  disabilities  only  if  such  serv¬ 
ices  are  provided  consistent  with  an  individualized  plan  of  care. 

“(ii)  Plan  of  care. — Such  plan  of  care  shall — 

“(I)  be  based  on  an  assessment  of  the  individual’s  need  for  such 
services, 

“(II)  be  developed  in  consultation  with  the  individual  and  the  in¬ 
dividual’s  family,  and 

“(III)  be  periodically  reviewed  and  updated,  as  appropriate. 

“(iii)  Construction. — Nothing  in  this  subparagraph  shall  be  con¬ 
strued  as  requiring  a  State  (under  the  State  plan  or  otherwise)  to  pro¬ 
vide  all  the  services  specified  in  such  a  plan. 

“(B)  CONSUMER  choice.— To  the  extent  possible,  the  choice  of  an  individ¬ 
ual  with  severe  disabilities  (and  that  individual’s  family)  regarding  which 
covered  services  to  receive  and  the  providers  who  will  provide  such  services 
shall  be  followed. 

“(4)  Payments  for  services. — The  plan  provides  for  payment  for  services  in 
accordance  with  the  schedules  and  payment  methodology  specified  in  subsection 

(e). 

“(5)  Budgeting  and  fiscal  management. — 

“(A)  Limitation  on  administrative  expenditures.— The  plan  shall  con¬ 
tain  assurances  that  not  more  than  an  amount  or  level  (specified  by  the 
Secretary)  of  expenditures  under  the  plan  for  all  quarters  in  any  fiscal  year 
shall  be  for  administrative  costs. 

“(B)  Use  of  state  funds  for  MATCHING.— The  plan  shall  provide  assur¬ 
ances  that  Federal  funds  will  not  be  used  to  provide  for  the  State  share  of 
expenditures  under  this  title. 

“(C)  Budget  priority  for  continuing  current  services  for  current 
RECIPIENTS. — If,  because  of  a  shortage  of  funds,  the  plan  cannot  provide 
services  for  all  individuals  with  severe  disabilities,  the  State  plan  shall  give 
priority  to  the  provision  of  such  services  to  individuals  who  are  already 
being  provided  services  under  the  plan.  . 

“(6)  Quality  assurance  and  safeguards.— The  State  plan  shall  provide  for 
quality  assurance  and  safeguards  for  applicants  and  beneficiaries  in  accordance 
with  subsection  (f). 

“(7)  General  administration. — 

(A)  State  agency. — The  plan  shall  designate  a  State  agency  or  agencies 
to  manage  and  coordinate  benefits  under  the  plan,  in  accordance  with  speci¬ 
fications  included  in  the  plan. 

“(B)  Use  of  local  care  coordination  agencies.— A  State  may  contract 
with  or  establish  local  care  coordination  agencies  throughout  the  State  to 
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assure  the  availability  of  home  and  community-based  services  to  individuals 
with  severe  disabilities  residing  throughout  the  State. 

“(C)  Coordination. — The  plan  shall  specify  how  the  plan — 

“(i)  will  be  integrated  with  the  State  medicaid  plan,  titles  V  and  XX 
of  the  Social  Security  Act,  programs  under  the  Older  Americans  Act  of 
1965,  programs  under  the  Developmental  Disabilities  Assistance  and 
Bill  of  Rights  Act,  the  Individuals  with  Disabilities  Education  Act,  and 
any  other  Federal  or  State  programs  that  provide  services  or  assistance 
targeted  to  individuals  with  severe  disabilities,  and 
“(ii)  will  be  coordinated  with  health  plans. 

“(8)  Reports  and  information  to  secretary;  audits. — The  plan  shall  pro¬ 
vide  that  the  State  will  furnish  to  the  Secretary — 

“(A)  such  reports,  and  will  cooperate  with  such  audits,  as  the  Secretary 
determines  are  needed  concerning  the  State’s  administration  of  its  plan 
under  this  title,  including  the  processing  of  claims  under  the  plan,  and 

“(B)  such  data  and  information  as  the  Secretary  may  require  in  order  to 
carry  out  the  Secretary’s  responsibilities. 

“(c)  Standards  for  Plan  Approval. — 

“(1)  In  general. — The  Secretary  shall  establish  standards  for  the  approval  of 
State  plans  under  this  section. 

“(2)  Effectiveness. — The  approval  of  such  a  plan  shall  take  effect  as  of  the 
first  day  of  the  first  fiscal  year  beginning  after  the  date  of  such  approval  (except 
that  any  approval  made  before  October  1,  1999,  shall  be  effective  as  of  such 
date).  In  order  to  budget  funds  allotted  under  this  title,  the  Secretary  may  es¬ 
tablish  a  deadline  for  the  submission  of  such  a  plan  before  the  beginning  of  a 
fiscal  year  as  a  condition  of  its  approval  effective  with  that  fiscal  year. 

“(d)  Monitoring  State  Performance.— 

“(1)  In  general. — The  Secretary  shall  monitor  the  performance  of  States  in 
carrying  out  plans  under  this  section  and  shall,  not  less  often  than  every  two 
years,  evaluate  the  performance  of  State  agencies  in  carrying  out  their  pro¬ 
grammatic  and  fiscal  responsibilities  under  this  title. 

“(2)  Performance  measures. — In  evaluating  such  performance,  the  Secretary 
shall  take  into  account  at  least  the  following: 

“(A)  The  State’s  ability  to  maintain  plan  expenditures  within  amounts  for 
which  Federal  payments  are  available  under  section  2405. 

“(B)  The  plan’s  ability  to  maximize  the  provision  of  services  within  the 
State’s  allocation 

“(C)  The  State’s  success  at  finding  alternative  sources  of  funding  to  pay 
for  services  authorized  under  a  care  plan. 

“(D)  The  plan’s  ability  to  maintain  individuals  with  severe  disabilities 
outside  institutional  settings. 

“(E)  The  State’s  ability  to  implement  the  requirement  that  the  plan  is  a 
secondary  payor  to  medicaid  under  section  2405(f)(1). 

“(e)  Requirements  Relating  to  Payment  for  Services.— 

“(1)  In  general. — Subject  to  paragraph  (2),  payments  for  services  under  the 
State  plan  shall  be  made  based  on—  ,  , 

“(A)  the  prospective  payment  system  developed  under  paragraph  (d)(B), 


or 

“(B)  in  the  absence  of  such  a  system,  the  fee  schedules  developed  under 
paragraph  (3)(A),  or  ,  ,  .  .  ,, 

“(C)  in  the  absence  of  such  a  system  or  schedules,  payment  rates  or  meth¬ 
odologies  developed  by  the  providers  for  payment  rates  that  are  reasonable 
and  ensure  adequate  participation  and  access  to  covered  services. 

“(2)  Use  of  cash  payments  and  vouchers.— 

“(A)  In  general. — A  State  plan  may  provide  for  the  use  of  vouchers  and 
cash  payments  directly  to  individuals  with  severe  disabilities  to  pay  for  cov- 
ered  services. 

“(B)  Determination  of  payment  rates.— The  plan  shall  specify  the 
methods  and  criteria  to  be  used  to  set  rates  for  such  cash  payments  and 


vouchers. 

“(C)  Use  of  intermediate  entities  for  consumer-directed  services. — 
With  respect  to  consumer-directed  services  furnished  to  an  individual  with 
severe  disabilities  by  a  provider,  the  plan  may  provide  that  an  entity,  other 
than  the  individual  or  provider—  .  , 

“(i)  would  inform  the  individual  and  the  provider  of  rights  and  re¬ 
sponsibilities  under  all  Federal  and  other  applicable  labor  and  tax  laws, 
and 
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“(ii)  would  act  as  the  employer  of  the  provider  for  purposes  of  assum¬ 
ing  responsibility  for  effective  billing  and  for  payments  for  service  tax 
withholding,  unemployment  compensation,  and  workers’  compensation 
under  such  laws. 

In  such  a  case  individuals  with  severe  disabilities  retain  the  right  to  select, 
hire,  terminate,  and  direct  the  work  of  such  a  provider. 

“(3)  Development  of  fee  schedules  and  prospective  payment  system. — 
“(A)  In  general. — The  Secretary  stall  develop  fee  schedules  for  payment 
for  home  and  community-based  services.  Such  schedules  shall  be — 

“(i)  based  on  the  estimated  cost  of  visits  by  discipline  or  service,  and 
“(ii)  adjusted  to  take  into  account  variations  in  area  wage  levels  and 
such  other  factors  as  the  Secretary  deems  appropriate. 

“(B)  Development  of  prospective  schedule. — To  the  extent  prac¬ 
ticable,  the  Secretary  shall  develop  a  prospective  payment  system  for  pay¬ 
ment  for  home  and  community-based  services.  Such  a  system  shall  adjust 
payment  rates  to  take  into  account — 

“(i)  variations  in  area  wage  levels,  and 

“(ii)  predictable  differences  in  the  cost  and  utilization  of  such  serv¬ 
ices,  based  on  degree  of  dependency  in  relation  to  activities  of  daily  liv¬ 
ing  and  other  case-mix  severity  indicators  of  resource  needs. 

To  the  extent  possible,  the  unit  of  payment  shall  be  established  on  a  per- 
episode  basis  rather  than  per-visit  basis. 

“(4)  Extra  billing  not  permitted. — The  plan  shall  restrict  payment  under 
the  plan  for  covered  services  to  those  providers  that  agree  to  accept  the  pay¬ 
ment  under  the  plan  (at  the  rates  established  under  this  subsection)  and  any 
cost  sharing  permitted  or  provided  for  under  the  plan  as  payment  in  full  for 
services  furnished  under  the  plan. 

“(f)  Quality  Assurance  and  Safeguards. — 

“(1)  Quality  assurance  requirements. — In  order  to  assure  the  health  and 
safety  of  individuals  with  severe  disabilities,  the  Secretary  shall  establish,  by 
not  later  than  July  1,  1999,  quality  assurance  and  certification  requirements — 
“(A)  for  providers  to  receive  payments  under  a  State  plan  for  furnishing 
home  and  community-based  services,  and 
“(B)  for  enforcement  of  such  requirements  under  the  plan. 

“(2)  Safeguards.— 

“(A)  Confidentiality. — The  State  plan  shall  provide  safeguards  which 
restrict  the  use  or  disclosure  of  information  concerning  applicants  and  bene¬ 
ficiaries  to  purposes  directly  connected  with  the  administration  of  the  plan. 

“(B)  Safeguards  against  abuse.— The  State  plans  shall  provide  safe¬ 
guards  against  physical,  emotional,  or  financial  abuse  or  exploitation  (spe¬ 
cifically  including  appropriate  safeguards  in  cases  where  payment  for  pro¬ 
gram  benefits  is  made  by  cash  payments  or  vouchers  given  directly  to  indi¬ 
viduals  with  severe  disabilities). 

“(g)  Regulations. — The  Secretary  shall  issue  such  regulations  as  may  be  appro¬ 
priate  to  carry  out  this  title. 

“SEC.  3405.  PAYMENTS  TO  STATES;  MEDICAID  MAINTENANCE  OF  EFFORT. 

“(a)  In  General. — The  Secretary,  in  accordance  with  the  Cash  Management  Im¬ 
provement  Act  and  from  the  Long-Term  Care  Trust  Fund  established  under  section 
2406,  shall  authorize  payment  to  each  State  with  a  plan  approved  under  this  title, 
for  each  fiscal  year  (beginning  with  fiscal  year  2000),  of  an  amount  equal  to  the  sum 
of  the  following: 

“(1)  100  PERCENT  MATCH  FOR  FIRST  20  PERCENT  OF  ALLOCATION.— 100  percent 
of  the  amounts  expended  under  the  plan  during  the  fiscal  year,  not  to  exceed 
20  percent  of  the  State  allocation  under  subsection  (b)(1)  for  the  fiscal  year. 

“(2)  %  MATCH  BETWEEN  30  AND  100  PERCENT  OF  ALLOCATION. — Six  dollars  for 
each  seven  dollars  expended  under  the  plan,  to  the  extent  such  expenditures  ex¬ 
ceed  30  percent  of  such  State  allocation  and  do  not  exceed  100  percent  of  such 
State  allocation. 

“(3)  100  MATCH  FOR  RESIDUAL  FEDERAL  FU^DS.— 100  percent  of  any  additional 
amounts  expended  under  the  plan,  but  not  to  exceed  the  State’s  share  of  the 
reallotment  pool  for  the  fiscal  year  (determined  under  subsection  (b)(3)). 

“(b)  Allocation  to  States. — 

“(1)  Allocation  of  federal  funds.— The  Secretary  shall  allocate  all  the  na¬ 
tional  long-term  care  allocation  amount  (described  in  paragraph  (2))  for  each  fis¬ 
cal  year  among  the  States  in  accordance  with  a  formula  based  on — 

“(A)  the  number  of  individuals  with  severe  disabilities  in  the  State  within 
each  of  the  categories  of  such  individuals,  and 
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“(B)  the  average  per  capita  spending  amounts  within  each  State  within 
each  of  such  categories  for  home  and  community-based  services. 

“(2)  National  long-term  care  allocation  amount.— For  any  fiscal  year, 
the  national  long-term  care  allocation  amount  is  125  percent  of  the  Federal 
funds  available  under  section  2406  for  the  fiscal  year. 

“(3)  State  share  of  reallotment  pool.— 

“(A)  In  general. — For  purposes  of  subsection  (a)(3),  the  State’s  share  of 
the  reallotment  pool  for  the  fiscal  year  under  this  paragraph  is  equal  to — 
“(i)  in  the  case  of  a  State  that  is  not  a  fully  participating  State  (as 
defined  in  subparagraph  (D)),  0,  or 

“(ii)  in  the  case  of  a  fully  participating  State,  the  State’s  share  (as 
determined  under  subparagraph  (B))  of  the  redistribution  pool  (as  de¬ 
termined  under  subparagraph  (C))  for  the  fiscal  year. 

“(B)  State  share. — For  purposes  of  subparagraph  (A),  a  State’s  share  is 
equal  to  the  ratio  of— 

“(i)  the  State  allocation  under  paragraph  (1)  for  the  fiscal  year,  to 
“(ii)  the  sum  of  such  allocations  for  all  fully  participating  States  for 
the  fiscal  year. 

“(C)  Redistribution  pool. — For  purposes  of  subparagraph  (A),  the  redis¬ 
tribution  pool  for  a  fiscal  year  is  equal  to  the  amount  by  which  the  available 
Federal  funds  under  section  2406  for  the  fiscal  year  exceeds  the  total  pay¬ 
ments  made  to  States  under  paragraphs  (1)  and  (2)  of  subsection  (a)  for  the 
fiscal  year. 

“(D)  Fully  participating  state. — The  term  ‘fully  participating  State 
means,  for  a  fiscal  year,  a  State  for  which  the  State  voluntary  contribution 
is  equal  to  (or  exceeds)  20  percent  of  the  State  allocation  under  paragraph 
(1)  for  the  fiscal  year. 

“(E)  State  voluntary  contribution. — The  term  ‘State  voluntary  con¬ 
tribution’  means  the  payments  made  under  the  State  plan,  net  of  any  Fed¬ 
eral  payments  made  under  this  section. 

“(c)  State  Entitlement. — This  title  constitutes  budget  authority  in  advance  of 
appropriations  Acts,  and  represents  the  obligation  of  the  Federal  Government  to 
provide  for  the  payment  to  States  of  amounts  described  in  subsection  (a). 

“(d)  Disallowance  of  Certain  Excessive  Administrative  Costs.— For  purposes 
of  subsection  (a),  administrative  expenditures  that  are  in  excess  of  the  amounts  per¬ 
mitted  under  section  2404(bX5)(A)  shall  not  be  treated  as  expenditures  under  the 


St“(e)  Payments  on  Estimates  with  Retrospective  Adjustments.— The  method 
of  computing  and  making  payments  under  this  section  shall  be  as  follows: 

“(1)  The  Secretary  shall,  prior  to  the  beginning  of  each  quarter  in  a  fiscal 
year,  estimate  the  amount  to  be  paid  to  the  State  under  subsection  (a)  for  such 
quarter,  based  on  a  report  filed  by  the  State  containing  its  estimate  of  one-quar¬ 
ter  of  the  total  sum  to  be  expended  in  such  fiscal  year,  and  such  other  informa¬ 
tion  as  the  Secretary  may  find  necessary. 

“(2)  The  Secretary  shall  provide  for  payment  of  the  amount  so  estimated,  re¬ 
duced  or  increased,  as  the  case  may  be,  by  any  sum  (not  previously  adjusted 
under  this  section)  by  which  the  Secretary  finds  that  the  estimate  of  the 
amount  to  be  paid  the  State  for  any  prior  period  under  this  section  was  greater 
or  less  than  the  amount  which  should  have  been  paid. 

“(f)  Reduction  of  Payments  Authorized  for  Failure  to  Maintain  Medicaid 


Effort _ 

“(1)  Payer  of  LAST  RESORT. — The  Secretary  shall  reduce  the  amount  of  pay¬ 
ments  otherwise  made  to  a  State  under  this  section  by  the  amount  of  any  ex- 
Denditures  under  this  title  for  services  to  individuals  otherwise  entitled  to  bene¬ 
fits  under  the  title  XVIII,  part  A  of  title  XXIII  a  State  plan  approved  under 
title  XIX,  or  any  qualified  health  plan  (as  defined  in  section  2  of  the  Health  Se¬ 
curity  Act). 

“(2)  Medicaid  maintenance  of  effort.— 

“(A)  In  general. — The  Secretary  also  may  reduce  the  amount  ol  pay¬ 
ments  otherwise  made  to  a  State  in  a  fiscal  year  under  this  section  by  the 

amount  by  which —  .  ,  , 

“(i)  the  State  medicaid  expenditures  for  home  and  community-based 

services  in  the  fiscal  year  (as  determined  under  subparagraph  (B)),  is 

Jggg  p 

“(ii)  the  maintenance  of  effort  level  for  the  State  for  the  fiscal  year 
(as  determined  under  subparagraph  (C)). 
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“(B)  State  medicaid  expenditures. — For  purposes  of  this  paragraph,  a 
State’s  ‘medicaid  expenditures  for  home  and  community-based  services’  in 
a  fiscal  year  is — 

“(i)  the  gross  amount  expended  on  medical  assistance  under  the  State 
medicaid  plan  in  the  fiscal  year  for  home  and  community-based  serv¬ 
ices,  including  a  reasonable  allocation  (determined  by  the  Secretary)  of 
administrative  expenses  attributable  to  the  provision  of  such  services, 
reduced  by 

“(ii)  the  amount  of  the  Federal  financial  participation  attributable  to 
such  assistance  and  expenses  under  the  medicaid  program. 

“(C)  Maintenance-of-effort  level. — For  purposes  of  subparagraph 
(A)(ii),  the  ‘maintenance-of-effort  level’  for  a  State  for  a  fiscal  year  (begin¬ 
ning  with  fiscal  year  2000)  is  equal  to — 

“(i)  the  State’s  medicaid  expenditures  for  home  and  community-based 
services  (as  determined  under  subparagraph  (B))  for  fiscal  year  1994, 
“(ii)  increased  by  the  total  nominal  growth  in  the  gross  domestic 
product  between  1994  and  1998,  and 
“(iii)  increased  for  each  year  after  1998  and  before  the  year  in  which 
the  fiscal  year  involved  ends  by  national  medicare  growth  factor  estab¬ 
lished  under  section  8201(c)  of  the  Health  Security  Act  for  the  year. 

“(3)  Construction. — Nothing  in  this  subsection  shall  be  construed  as  requir¬ 
ing  States  to  determine  eligibility  for  medical  assistance  under  the  State  medic¬ 
aid  plan  on  behalf  of  individuals  receiving  benefits  under  this  title. 

“SEC.  2406.  FEDERAL  FUNDING. 

“(a)  Fiscal  Years  2000  Through  2004.— For  purposes  of  this  title,  the  available 
Federal  funds  for  all  State  plans  under  this  title — 

“(1)  for  fiscal  year  2000  is  $3  billion; 

“(2)  for  fiscal  year  2001  is  $4  billion; 

“(3)  for  fiscal  year  2002  is  $6  billion; 

“(4)  for  fiscal  year  2003  is  $8  billion;  and 
“(5)  for  fiscal  year  2004  is  $10  billion. 

“(b)  Subsequent  Fiscal  Years.— For  purposes  of  this  title,  the  available  Federal 
funds  for  State  plans  under  this  title  for  each  fiscal  year  after  fiscal  year  2004  is 
the  total  available  Federal  funds  under  this  section  for  the  preceding  fiscal  year  in¬ 
creased  by  the  national  medicare  growth  factor  established  under  section  8201(c)  of 
the  Health  Security  Act  for  the  year  in  which  such  preceding  fiscal  year  ends. 

(b)  Definition  of  State. — Section  HOl(aXl)  of  the  Social  Security  Act  (42  U.S.C. 
1301(a)(1)),  as  amended  by  section  8001(b)(4)  of  this  Act,  is  amended  by  striking  “or 
XXIII”  and  inserting  title  XXIII,  or  title  XTV”. 

Subtitle  B — Federal  Standards  for  Private  Long- 
Term  Care  Insurance  Policies 

SEC.  10101.  ESTABLISHMENT  OF  FEDERAL  STANDARDS  FOR  PRIVATE  LONG-TERM  CARE  IN¬ 
SURANCE  POLICIES. 

(a)  In  General.— The  Social  Security  Act  is  amended  by  adding  after  the  titles 
added  by  sections  3001,  5001,  8001(a),  and  10001(a)  the  following  new  title: 

“TITLE  XXV— FEDERAL  STANDARDS  FOR  PRIVATE  LONG-TERM  CARE 

INSURANCE  POLICIES 

“Part  A — Establishment  and  Enforcement 

“SEC.  2501.  ESTABLISHMENT  OF  STANDARDS.  v 

“(a)  In  General.— The  Secretary  shall  promulgate  regulations  as  necessary  to  im¬ 
plement  the  provisions  of  this  title. 

“(b)  Deadline  for  Publication  of  Regulations.— Regulations  required  to  carry 
out  this  title  shall  first  be  published  by  not  later  than  July  1,  1995. 

‘(c)  Consultation  With  NAIC. — In  promulgating  regulations  under  this  title,  the 
Secretary  shall  consult  with  the  National  Association  of  Insurance  Commissioners 
(in  this  title  referred  to  as  the  ‘NAIC’). 

(d)  Preemption  of  State  Law. — No  State  law  or  regulation  shall  be  enforced 
that  is  inconsistent  with  the  standards  promulgated  under  this  title. 
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“SEC.  2502.  ENFORCEMENT  OF  FEDERAL  STANDARDS  BY  STATES. 

“(a)  State  Enforcement. — No  long-term  care  insurance  policy  (as  defined  in  sec¬ 
tion  1141)  may  be  issued,  sold,  or  offered  for  sale  in  a  State  which  has  a  regulatory 
program  approved  under  section  2503  unless  the  policy  has  been  approved  under 
such  program. 

“(b)  Federal  Backup  authority. — No  long-term  care  insurance  policy  may  be  is¬ 
sued,  sold,  or  offered  for  sale  in  a  State  which  does  not  have  a  regulatory  program 
approved  under  section  2503  unless  the  policy  has  been  certified  by  the  Secretary 
(in  accordance  with  such  procedures  as  the  Secretary  establishes)  as  meeting  the 
Federal  standards  established  under  this  title. 

“(c)  Treatment  of  Advertising. — For  purposes  of  this  section,  the  advertising  or 
soliciting  with  respect  to  a  policy,  directly  or  indirectly,  shall  be  deemed  the  offering 
for  sale  of  the  policy. 

“(d)  SANCTIONS. — Any  person  who  issues  or  renews  a  policy,  on  or  after  the  date 
specified  in  subsection  (e),  in  violation  of  subsection  (a)  or  (b)  is  subject  to  a  civil 
money  penalty  of  not  to  exceed  $10,000  for  each  such  violation.  The  provisions  of 
section  1128A  of  the  Social  Security  Act  (other  than  the  first  sentence  of  subsection 
(a)  and  other  than  subsection  (b))  shall  apply  to  a  civil  money  penalty  under  this 
subsection  in  the  same  manner  as  such  provisions  apply  to  a  penalty  or  proceeding 
under  section  1128A(a)  of  such  Act. 

“(e)  Deadline  for  Application  of  Standards.— 

“(1)  In  general. — Subject  to  paragraph  (2),  the  date  specified  in  this  sub¬ 
section  for  a  State  is — 

“(A)  the  date  the  State  establishes  a  regulatory  program  under  section 
2503,  or 

“(B)  January  1,  1997, 

whichever  is  earlier.  _ 

“(2)  State  requiring  legislation.— In  the  case  of  a  State  which  the  Sec¬ 
retary  identifies  as —  . 

“(A)  requiring  State  legislation  (other  than  legislation  appropriating 
funds)  in  order  to  establish  a  regulatory  program  under  section  2503,  but 

“(B)  having  a  legislature  which  is  not  scheduled  to  meet  in  1996  in  a  leg¬ 
islative  session  in  which  such  legislation  may  be  considered, 
the  date  specified  in  this  subsection  is  January  1,  1998,  or,  if  earlier,  the  first 
day  of  the  first  calendar  quarter  beginning  after  the  close  of  the  first  legislative 
session  of  the  State  legislature  that  begins  on  or  after  January  1,  1996.  For  pur- 
poses  of  the  previous  sentence,  in  the  case  of  a  State  that  has  a  2-year  legisla- 
five  session,  each  year  of  such  session  shall  be  deemed  to  be  a  separate  regular 
session  of  the  State  legislature. 


“SEC.  2503.  REQUIREMENTS  FOR  STATE  ENFORCEMENT  PROGRAMS. 

“(a)  In  General.— The  Secretary  shall  establish  a  process  for  the  approval  of 
State  programs  that  enforce  the  Federal  standards  established  under  this  title,  lhe 
Secretary  may  not  approve  such  a  program  unless  it  meets  the  requirements  of  this 


section  • 

“(b)  General  Requirement. — In  order  to  be  approved,  a  State  program  must  in¬ 
clude  such  laws  and  procedures  as  may  be  necessary  to  ensure  the  compliance  ot 
long-term  care  insurance  policies  sold  in  the  State,  and  insurers  offering  such  poli¬ 
cies  and  their  agents,  with  the  Federal  requirements  established  under  this  title. 

“(c)  Specific  Activities  Under  State  Program.— In  order  to  be  approved,  a 
State  program  shall  provide  for  the  following  procedures  and  activities: 

“(1)  Monitoring  of  insurers  and  POLICIES.— Procedures  for  ongoing  mon¬ 
itoring  of  the  compliance  of  insurers  doing  business  in  the  State,  and  of  long¬ 
term  care  insurance  policies  sold  in  the  State,  with  requirements  under  this 

title,  including  at  least  the  following:  . 

“(A)  POLICY  review  and  certification.— A  program  for  review  and  cer¬ 
tification  (and  annual  recertification)  of  each  such  policy  sold  in  the  State. 

“(B)  Reporting  by  insurers. — Requirements  of  annual  reporting  by  in¬ 
surers  selling  or  servicing  long-term  care  insurance  policies  in  the  State,  in 
such  form  and  containing  such  information  as  the  State  may  require  to  de¬ 
termine  whether  the  insurer  (and  policies)  are  in  comphance  with  require¬ 
ments  under  this  title.  _ 

“(C)  Data  collection. — Procedures  for  collection,  from  insurers,  service 

providers,  insured  individuals,  and  others,  of  information  required  by  the 
State  for  purposes  of  carrying  out  its  responsibilities  under  this  title  (in¬ 
cluding  authority  to  compel  compliance  of  insurers  with  requests  for  such 
information). 
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“(D)  Marketing  oversight. — Procedures  for  monitoring  (through  sam¬ 
pling  or  other  appropriate  procedures)  the  sales  practices  of  insurers  and 
agents,  including  review  of  marketing  literature. 

“(2)  Consumer  complaints  and  dispute  resolution.— Administrative  proce¬ 
dures  for  the  investigation  and  resolution  of  complaints  by  consumers,  and  dis¬ 
putes  between  consumers  and  insurers,  with  respect  to  long-term  care  insur¬ 
ance,  including  procedures  for  the  filing,  investigation,  and  adjudication  of 
consumer  complaints  with  respect  to  thev  compliance  of  insurers  and  policies 
with  requirements  under  this  title,  or  other  requirements  under  State  law. 

“(c)  Required  State  Enforcement  Authorities. — In  order  for  a  State  program 
to  be  approved,  the  program  shall  ensure  that  the  State  insurance  commissioner  (or 
other  appropriate  official  or  agency)  has  the  following  authority  with  respect  to  long¬ 
term  care  insurers  and  policies: 

“(1)  Prohibition  of  sale. — Authority  to  prohibit  the  sale,  or  offering  for  sale, 
of  any  long-term  care  insurance  policy  that  fails  to  comply  with  all  applicable 
requirements  under  this  title. 

“(2)  Plans  OF  CORRECTION. — Authority,  in  cases  where  the  business  practices 
of  an  insurer  are  determined  not  to  comply  with  requirements  under  this  title, 
to  require  the  insurer  to  develop,  submit  for  State  approval,  and  implement  a 
plan  of  correction  which  must  be  fulfilled  within  the  shortest  period  possible 
(not  to  exceed  a  year)  as  a  condition  of  continuing  to  do  business  in  the  State. 

“(3)  Corrective  action  orders. — Authority,  in  cases  where  an  insurer  is  de¬ 
termined  to  have  failed  to  comply  with  requirements  of  this  title,  or  with  the 
terms  of  a  policy,  with  respect  to  a  consumer  or  insured  individual,  to  direct 
the  insurer  (subject  to  appropriate  due  process)  to  eliminate  such  noncompli¬ 
ance  within  30  days. 

“(4)  Other  authorities. — Such  other  authorities  as  the  State  finds  necessary 
or  appropriate  to  enforce  requirements  under  this  title. 

“(d)  Records,  Reports,  and  Audits. — As  a  condition  of  approval  of  a  State  pro¬ 
gram  under  this  section,  a  State  must  agree  to  maintain  such  records,  make  such 
reports  (including  expenditure  reports),  and  cooperate  with  such  audits,  as  the  Sec¬ 
retary  finds  necessary  to  determine  the  compliance  of  such  State  program  (and  in¬ 
surers  and  policies  regulated  under  such  program)  with  the  requirements  of  this 
section. 

“(e)  Secretarial  Responsibilities. — 

“(1)  Approval  of  state  programs. — The  Secretary  is  responsible  for  review¬ 
ing  and  approving  State  programs  under  this  section. 

“(2)  PERIODIC  review. — The  Secretary  shall  periodically  review  State  pro¬ 
grams  approved  under  this  section  to  determine  whether  they  continue  to  com¬ 
ply  with  the  requirements  for  such  approval. 

“(3)  Notice  of  determination  of  noncompliance.— The  Secretary  shall 
promptly  notify  the  State  of  a  determination  that  a  State  program  fails  to  com¬ 
ply  with  the  requirements  of  this  section,  specifying  the  requirement  or  require¬ 
ments  not  met  and  the  elements  of  the  State  program  requiring  correction. 

“(4)  Opportunity  for  correction. — 

“(A)  In  general.— The  Secretary  shall  afford  a  State  notified  of  non- 
compliance  pursuant  to  paragraph  (3)  a  reasonable  opportunity  to  eliminate 
such  noncompliance. 

“(B)  Correction  plans. — In  a  case  where  substantial  corrections  are 
needed  to  eliminate  noncompliance  of  a  State  program,  the  Secretary  may — 
“(i)  permit  the  State  a  reasonable  time  after  the  date  of  the  notice 
pursuant  to  paragraph  (3)  to  develop  and  obtain  the  Secretary’s  ap¬ 
proval  of  a  correction  plan,  and 

“(ii)  permit  the  State  a  reasonable  time  after  the  date  of  approval  of 
such  plan  to  eliminate  the  noncompliance. 

“(5)  Withdrawal  of  program  approval.— In  the  case  of  a  State  that  fails  to 
eliminate  noncompliance  with  requirements  under  this  section  by  the  date  spec¬ 
ified  by  the  Secretary  pursuant  to  paragraph  (4),  the  Secretary  shall  withdraw 
the  approval  of  the  State  program  under  this  Section. 

“Part  B — Federal  Standards 

“SEC.  2521.  REQUIREMENTS  TO  FACILITATE  UNDERSTANDING  AND  COMPARISON  OF  BENE¬ 
FITS. 

“(a)  In  General.— The  Secretary,  in  consultation  with  the  NAIC,  shall  promul¬ 
gate  regulations  designed  to  standardize  formats  and  terminology  used  in  long-term 
care  insurance  policies,  to  require  insurers  to  provide  to  customers  and  beneficiaries 
information  on  the  range  of  public  and  private  long-term  care  coverage  available, 
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and  to  establish  such  other  requirements  as  may  be  appropriate  to  promote 
consumer  understanding  and  facilitate  comparison  of  benefits,  which  shall  include 
at  a  minimum  the  requirements  specified  in  this  section. 

“(b)  Uniform  Terms,  Definitions,  and  Formats.— Insurers  shall  be  required  to 
use,  in  long-term  care  insurance  policies,  uniform  terminology,  definitions  of  terms, 
and  formats,  in  accordance  with  regulations  promulgated  by  the  Secretary. 

“(c)  Standard  Outline  of  Coverage.— 

“(1)  In  general. — Insurers  shall  be  required  to  develop  for  each  long-term 
care  insurance  policy  offered  or  sold,  to  include  as  a  part  of  each  such  policy, 
and  to  make  available  to  each  potential  purchaser  and  furnish  to  each  insured 
individual  and  policyholder,  an  outline  of  coverage  under  such  policy  that — 

“(A)  includes  the  elements  specified  in  paragraph  (2), 

“(B)  is  in  a  uniform  format, 

“(C)  accurately  and  clearly  reflects  the  contents  of  the  policy,  and 
“(D)  is  updated  periodically  on  such  timetable  as  may  be  required  by  the 
Secretary  (or  more  frequently  as  necessary  to  reflect  significant  changes  in 
outlined  information). 

“(2)  Contents  of  outline. — The  outline  of  coverage  for  each  long-term  care 
insurance  policy  shall  include  at  least  the  following: 

“(A)  Benefits. — A  description  of — 

“(i)  the  principal  benefits  covered,  including  the  extent  of — 

“(I)  benefits  for  services  furnished  in  residential  care  facilities, 
and 

“(II)  other  benefits, 

“(ii)  the  principal  exclusions  from  and  limitations  on  coverage, 

“(iii)  the  terms  and  conditions,  if  any,  upon  which  the  insured  indi¬ 
vidual  may  obtain  upgraded  benefits,  and 

“(iv)  the  threshold  conditions  for  entitlement  to  receive  benefits. 

“(B)  Continuation,  renewal,  and  conversion. — A  statement  of  the 
terms  under  which  a  policy  may  be — 

“(i)  returned  (and  premium  refunded)  during  an  initial  examination 
period, 

“(ii)  continued  in  force  or  renewed, 

“(iii)  converted  to  an  individual  policy  (in  the  case  of  coverage  under 
a  group  policy), 

“(C)  Cancellation. — A  statement  of  the  circumstances  in  which  a  policy 
may  be  terminated,  and  the  refund  or  nonforfeitures  benefits  (if  any)  appli¬ 
cable  in  each  such  circumstance,  including — 

“(i)  death  of  the  insured  individual, 

“(ii)  nonpayment  of  premiums, 

“(iii)  election  by  the  insured  individual  not  to  renew, 

“(iv)  any  other  circumstance. 

“(D)  Premium. — A  statement  of— 

“(i)  the  total  annual  premium,  and  the  portion  of  such  premium  at¬ 
tributable  to  each  covered  benefit, 

“(ii)  any  reservation  by  the  insurer  of  a  right  to  change  premiums, 
“(iii)  any  limit  on  annual  premium  increases, 

“(iv)  any  expected  premium  increases  associated  with  automatic  or 
optional  benefit  increases  (including  inflation  protection),  and 
“(v)  any  circumstances  under  which  payment  of  premium  is  waived. 
“(E)  Declaration  concerning  SUMMARY.— A  statement,  in  bold  face  type 
on  the  face  of  the  document  in  language  understandable  to  the  average  in¬ 
dividual,  that  the  outline  of  coverage  is  a  summary  only,  not  a  contract  of 
insurance,  and  that  the  policy  contains  the  contractual  provisions  that  gov¬ 
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“(F)  Cost/value  comparison.— 

“(i)  Information  on  average  costs  (and  variation  in  such  costs)  for 
nursing  facility  care  (and  such  other  care  as  the  Secretary  may  specify) 
in  the  United  States,  information  on  the  value  of  benefits  relative  to 
such  costs,  and  a  statement  that  this  national  average  varies  by  geo¬ 
graphic  region. 

“(ii)  A  comparison  of  benefits,  over  a  period  of  at  least  20  years,  tor 
policies  with  and  without  inflation  protection. 

“(iii)  A  declaration  as  to  whether  the  amount  of  benefits  will  increase 
over  time,  and,  if  so,  a  statement  of  the  type  and  amount  of,  any  limita¬ 
tions  on,  and  any  premium  increases  for,  such  benefit  increases. 

“(G)  Other.— Such  other  information  as  the  Secretary  may  require. 


294 


“(3)  Publication  of  INFORMATION. — For  purposes  of  carrying  out  paragraph 
(2)(F)(i),  the  Secretary  shall  publish  annually  the  national  average  costs  of  nurs¬ 
ing  facility  care,  home  health  care  services,  and  other  long-term  care  services 
as  may  be  deemed  appropriate  by  the  Secretary. 

“(d)  Reporting  to  State  Insurance  Commissioner. — Each  insurer  shall  be  re¬ 
quired  to  report  at  least  annually,  to  the  State  insurance  commissioner  of  each  State 
in  which  any  long-term  care  insurance  policy  of  the  insurer  is  sold,  such  informa¬ 
tion,  in  such  format,  as  the  Secretary  may  specify  with  respect  to  each  such  policy, 
including — 

“(1)  the  standard  outline  of  coverage  required  pursuant  to  subsection  (c); 4 

“(2)  lapse  rates  and  replacement  rates  for  such  policies; 

“(3)  the  ratio  of  premiums  collected  to  benefits  paid; 

“(4)  reserves; 

“(5)  written  materials  used  in  sale  or  promotion  of  such  policy;  and 

“(6)  any  other  information  the  Secretary  may  require. 

“SEC.  2522.  REQUIREMENTS  RELATING  TO  COVERAGE. 

“(a)  In  General. — The  Secretary,  after  consultation  with  NAIC,  shall  promulgate 
regulations  establishing  requirements  with  respect  to  the  terms  of  and  benefits 
under  long-term  care  insurance  policies,  which  shall  include  at  a  minimum  the  re¬ 
quirements  specified  in  this  section. 

“(b)  Limitations  on  Preexisting  Condition  Exclusions.— 

“(1)  Initial  policies. — A  long-term  care  insurance  policy  may  not  exclude  or 
limit  coverage  for  any  service  or  benefit,  the  need  for  which  is  the  result  of  a 
medical  condition  or  disability  because  an  insured  individual  received  medical 
treatment  for,  or  was  diagnosed  as  having,  such  condition  before  the  issuance 
of  the  policy,  unless — 

“(A)  the  insurer,  prior  to  issuance  of  the  policy,  determines  and  docu¬ 
ments  (with  evidence  including  written  evidence  that  such  condition  has 
been  treated  or  diagnosed  by  a  qualified  health  care  professional)  that  the 
insured  individual  had  such  condition  during  the  6-month  period  (or  such 
longer  period  as  the  Secretary  may  specify)  ending  on  the  effective  date  of 
the  policy;  and 

“(B)  the  need  or  such  service  or  benefit  begins  within  6  months  (or  such 
longer  period  as  the  Secretary  may  specify)  following  the  effective  date  of 
the  policy. 

(2)  Replacement  policies. — Solely  for  purposes  of  the  requirements  of  para¬ 
graph  (1),  with  respect  to  an  insured  individual,  the  effective  date  of  a  long¬ 
term  care  insurance  policy  issued  to  replace  a  previous  policy,  with  respect  to 
benefits  which  are  the  same  as  or  substantially  equivalent  to  benefits  under 
such  previous  policy,  shall  be  considered  to  be  the  effective  date  of  such  pre¬ 
vious  policy  with  respect  to  such  individual. 

“(c)  Limiting  Conditions  on  Benefits. — 

“(1)  In  GENERAL. — A  long-term  care  insurance  policy  may  not — 

“(A)  condition  eligibility  for  benefits  for  a  type  of  service  on  the  need  for 
or  receipt  of  any  other  type  of  service  (such  as  prior  hospitalization  or  insti¬ 
tutionalization,  or  a  higher  level  of  care  than  the  care  for  which  benefits 
are  covered); 

“(B)  condition  eligibility  for  any  benefit  (where  the  need  for  such  benefit 
has  been  established  by  an  independent  assessment  of  impairment)  on  any 
particular  medical  diagnosis  (including  any  acute  condition)  or  on  one  of  a 
group  of  diagnoses; 

“(C)  condition  eligibility  for  benefits  furnished  by  licensed  or  certified  pro¬ 
viders  on  compliance  by  such  providers  with  conditions  not  required  under 
Federal  or  State  law;  or 

“(D)  condition  coverage  of  any  service  on  provision  of  such  service  by  a 
provider,  or  in  a  setting,  providing  a  higher  level  of  care  than  that  required 
by  an  insured  individual. 

“(2)  Home  care  or  community-based  SERVICES.— A  long-term  care  insurance 
policy  that  provides  benefits  for  any  home  care  or  community-based  services 
provided  in  a  setting  other  than  a  residential  care  facility — 

“(A)  may  not  limit  such  benefits  to  services  provided  by  registered  nurses 
or  licensed  practical  nurses; 

“(B)  may  not  limit  such  benefits  to  services  furnished  by  persons  or  enti¬ 
ties  participating  in  programs  under  titles  XVIII  and  XIX  of  the  Social  Se¬ 
curity  Act;  and 

(C)  must  provide,  at  a  minimum,  benefits  for  personal  assistance  with 
activities  of  daily  living,  home  health  care,  adult  day  care,  and  respite  care. 
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“(3)  Nursing  FACILITY  SERVICES. — A  long-term  care  insurance  policy  that  pro¬ 
vides  benefits  for  any  nursing  facility  services — 

“(A)  must  provide  benefits  for  such  services  provided  by  all  types  of  nurs¬ 
ing  facilities  licensed  by  the  State,  and 
“(B)  may  provide  benefits  for  care  in  other  residential  facilities. 

“(4)  Prohibition  on  discrimination  by  diagnosis.— A  long-term  care  insur¬ 
ance  policy  may  not  provide  for  treatment  of — 

“(A)  Alzheimer’s  disease  or  any  other  progressive  degenerative  dementia 
of  an  organic  origin, 

“(B)  any  organic  or  inorganic  mental  illness, 

“(C)  mental  retardation  or  any  other  cognitive  or  mental  impairment,  or 
“(D)  HIV  infection  or  AIDS, 

different  from  the  treatment  of  any  other  medical  condition  for  purposes  of  de¬ 
termining  whether  threshold  conditions  for  the  receipt  of  benefits  have  been 
met,  or  the  amount  of  benefits  under  the  policy. 

“SEC.  2523.  INFLATION  PROTECTION. 

“(a)  In  General. — The  Secretary,  after  consultation  with  NAIC,  shall  promulgate 
regulations  establishing  requirements  with  respect  to  inflation  protection,  which 
shall  include  at  a  minimum  the  requirements  specified  in  this  section. 

“(b)  Requirement  to  Offer. — An  insurer  offering  for  sale  any  long-term  care  in¬ 
surance  policy  shall  be  required  to  afford  the  purchaser  the  option  to  obtain  cov¬ 
erage  under  such  policy  (upon  payment  of  increased  premiums)  of  annual  increases 
in  benefits  at  rates  in  accordance  with  subsection  (c). 

“(c)  Rate  Increase  in  Benefits. — For  purposes  of  subsection  (b),  the  benefits 
under  a  policy  for  each  year  shall  be  increased  by  a  percentage  of  the  full  value  of 
benefits  under  the  policy  for  the  previous  year,  which  shall  be  not  less  than  5  per¬ 
cent  of  such  value  (or  such  other  rate  of  increase  as  may  be  determined  by  the  Sec¬ 
retary  to  be  adequate  to  offset  increases  in  the  costs  of  long-term  care  services  for 
which  coverage  is  provided  under  the  policy). 

“(d)  Requirement  of  Written  Rejection. — Inflation  protection  in  accordance 
with  subsection  (b)  may  be  excluded  from  the  coverage  under  a  policy  only  if  the 
insured  individual  (or,  if  different,  the  person  responsible  for  payment  of  premiums) 
has  rejected  in  writing  the  option  to  obtain  such  coverage. 

“SEC.  2524.  NONFORFEITURE  BENEFITS. 

“(a)  In  General. — The  Secretary,  after  consultation  with  NAIC,  shall  promulgate 
regulations  establishing  requirements  with  respect  to  nonforfeiture  benefits,  which 
shall  include  at  a  minimum  the  requirements  specified  in  this  section. 

“(b)  Requirement. — Each  long-term  care  insurance  policy  that  lapses  for  any  rea¬ 
son  (including  nonpayment  of  premiums,  cancellation,  or  failure  to  renew,  but  ex¬ 
cluding  lapses  due  to  death)  after  remaining  in  effect  beyond  a  specified  minimum 
period  shall  provide  for  appropriate  nonforfeiture  benefits. 

“(c)  Nonforfeiture  Benefits. — The  standards  established  under  this  section 
shall  require  that  the  amount  or  percentage  of  nonforfeiture  benefits  shall  increase 
proportionally  with  the  amount  of  premiums  paid  by  a  policyholder. 

“SEC.  2525.  REQUIREMENTS  RELATING  TO  SALES  PRACTICES. 

“(a)  In  General. — The  Secretary,  in  consultation  with  the  NAIC,  shall  promul¬ 
gate  regulations  establishing  requirements  applicable  to  the  sale  or  offering  for  sale 
of  long-term  care  insurance  policies,  which  shall  include  at  a  minimum  the  require¬ 
ments  specified  in  this  section. 

“(b)  Applications. — Any  insurer  that  offers  any  long-term  care  insurance  policy 
(including  any  group  policy)  shall  be  required  to  meet  such  requirements  with  re¬ 
spect  to  the  content,  format,  and  use  of  application  forms  for  long-term  care  insur¬ 
ance  as  the  Secretary  may  require  by  regulation. 

“(c)  Agent  Training  and  Certification. — An  insurer  may  not  sell  or  offer  for 
sale  a  long-term  care  insurance  policy  through  an  agent  who  does  not  comply  with 
minimum  standards  with  respect  to  training  and  certification  established  by  the 

Secretary.  ,  „  , 

“(d)  Prohibited  Sales  Practices.— The  following  practices  by  insurers  shall  be 
prohibited  with  respect  to  the  sale  or  offer  for  sale  of  long-term  care  insurance  poli- 
cies: 

“(1)  False  and  MISLEADING  representations.— Making  any  statement  or 
representation — 

“(A)  which  the  insurer  knows  or  should  know  is  false  or  misleading  (in¬ 
cluding  the  inaccurate,  incomplete,  or  misleading  comparison  of  long-term 
care  insurance  policies  or  insurers),  and 
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“(B)  which  is  intended,  or  would  be  likely,  to  induce  any  person  to  pur¬ 
chase,  retain,  terminate,  forfeit,  permit  to  lapse,  pledge,  assign,  borrow 
against,  convert,  or  effect  a  change  with  respect  to,  any  long-term  care  in¬ 
surance  policy. 

“(2)  Inaccurate  completion  of  medical  history.— Making  or  causing  to  be 
made  (by  any  means  including  failure  to  inquire  about  Or  to  record  information 
relating  to  preexisting  conditions)  statements  or  omissions,  in  records  detailing 
the  medical  history  of  an  applicant  for  insurance,  which  the  insurer  knows  or 
should  know  render  such  records  false,  incomplete,  or  misleading  in  any  way 
material  to  such  applicant’s  eligibility  for  or  coverage  under  a  long-term*  care 
insurance  policy. 

“(3)  UNDUE  pressure. — Employing  force,  fright,  threat,  or  other  undue  pres¬ 
sure,  whether  explicit  or  implicit,  which  is  intended,  or  would  be  likely,  to  in¬ 
duce  the  purchase  of  a  long-term  care  insurance  policy. 

“(4)  Cold  lead  advertising. — Using,  directly  or  indirectly,  any  method  of 
contacting  consumers  (including  any  method  designed  to  induce  consumers  to 
contact  the  insurer  or  agent)  for  the  purpose  of  inducing  the  purchase  of  long¬ 
term  care  insurance  (regardless  of  whether  such  purpose  is  the  sole  or  primary 
purpose  of  the  contact)  without  conspicuously  disclosing  such  purpose. 

“(e)  Prohibition  on  Sale  of  Duplicate  Benefits.— An  insurer  or  agent  may  not 
sell  or  issue  to  an  individual  a  long-term  care  insurance  policy  that  the  insurer  or 
agent  knows  or  should  know  provides  for  coverage  that  duplicates  coverage  already 
provided  in  another  long-term  care  insurance  policy  held  by  such  individual,  un¬ 
less — 

“(1)  the  policy  is  intended  to  replace  such  other  policy,  or 

“(2)  the  benefits  under  the  new  policy  are  fully  payable  directly  to  or  on  be¬ 
half  of  the  individual  without  regard  to  other  long-term  care  coverage  of  the  in¬ 
dividual). 

“SEC.  2526.  CONTINUATION,  RENEWAL,  REPLACEMENT,  CONVERSION,  AND  CANCELLATION  OF 
POLICIES. 

“(a)  In  General. — The  Secretary,  in  consultation  with  NAIC,  shall  promulgate 
regulations  establishing  requirements  applicable  to  the  renewal,  replacement,  con¬ 
version,  and  cancellation  of  long-term  care  insurance  policies,  which  shall  include 
at  a  minimum  the  requirements  specified  in  this  section. 

“(b)  Insured’s  Right  to  Cancel  During  Examination  Period.— Each  individual 
insured  (or,  if  different,  each  individual  liable  for  payment  of  premiums)  under  a 
long-term  care  insurance  policy  shall  have  the  unconditional  right  to  return  the  pol¬ 
icy  within  30  days  after  the  date  of  its  issuance  and  delivery,  and  to  obtain  a  full 
refund  of  any  premium  paid. 

“(c)  Insurer’s  Right  to  Cancel  (or  Deny  Benefits)  Based  on  Fraud  or 
Nondisclosure. — An  insurer  shall  have  the  right  to  cancel  a  long-term  care  insur¬ 
ance  policy,  or  to  refuse  to  pay  a  claim  for  benefits,  based  on  evidence  that  the  in¬ 
sured  falsely  represented  or  failed  to  disclose  information  material  to  the  determina¬ 
tion  of  eligibility  to  purchase  such  insurance,  but  only  if — 

“(1)  the  insurer  presents  written  documentation,  developed  at  the  time  the  in¬ 
sured  applied  for  such  insurance,  of  the  insurer’s  request  for  the  information 
thus  withheld  or  misrepresented,  and  the  insured  individual’s  response  to  such 
request; 

“(2)  the  insurer  presents  medical  records  or  other  evidence  showing  that  the 
insured  individual  knew  or  should  have  known  that  such  response  was  false, 
incomplete,  or  misleading; 

“(3)  notice  of  cancellation  is  furnished  to  the  insured  individual  before  the 
date  3  years  after  the  effective  date  of  the  policy  (or  such  earlier  date  as  the 
Secretary  may  specify  in  regulations);  and 

“(4)  the  insured  individual  is  afforded  the  opportunity  to  review  and  refute 
the  evidence  presented  by  the  insurer  pursuant  to  paragraphs  (1)  and  (2) 

“(d)  Insurer’s  Right  to  Cancel  for  Nonpayment  of  Premiums.— 

“(1)  In  general.— Insurers  shall  have  the  right  to  cancel  long-term  care  in¬ 
surance  policies  for  nonpayment  of  premiums,  subject  to  the  provisions  of  this 
subsection  and  subsection  (e)  (relating  to  nonforfeiture). 

“(2)  Notice  and  acknowledgement. — 

“(A)  In  general.— The  insurer  may  not  cancel  coverage  of  an  insured  in¬ 
dividual  until — 

“(i)  the  insurer,  not  earlier  than  the  date  when  such  payment  is  30 
days  past  due,  has  given  written  notice  to  the  insured  individual  (by 
registered  letter  or  the  equivalent)  of  such  intent,  and 
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“(ii)  30  days  have  elapsed  since  the  insurer  obtained  written  acknowl¬ 
edgment  of  receipt  of  such  notice  from  the  insured  individual  (or  the 
designated  representative,  at  the  insured  individual’s  option  or  in  the 
case  of  an  insured  individual  determined  to  be  incapacitated  in  accord¬ 
ance  with  paragraph  (4)). 

“(B)  Additional  Requirement  for  Group  Policies. — In  the  case  of  a 
group  long-term  care  insurance  policy,  the  notice  and  acknowledgement  re¬ 
quirements  of  subparagraph  (A)  apply  with  respect  to  the  policyholder  and 
to  each  insured  individual. 

“(3)  Reinstatement  of  coverage  of  incapacitated  individuals. — In  any 
case  where  the  coverage  of  an  individual  under  a  long-term  care  insurance  pol¬ 
icy  has  been  canceled  pursuant  to  paragraph  (2),  the  insurer  shall  be  required 
to  reinstate  full  coverage  of  such  individual  under  such  policy,  retroactive  to  the 
effective  date  of  cancellation,  if  the  insurer  receives  from  such  individual  (or  the 
designated  representative  of  such  individual),  within  5  months  after  such  date — 

“(A)  evidence  of  a  determination  of  such  individual’s  incapacitation  in  ac¬ 
cordance  with  paragraph  (4)  (whether  made  before  or  after  such  date),  and 

“(B)  payment  of  all  premiums  due  and  past  due,  and  all  charges  for  late 
payment. 

“(4)  Determination  of  incapacitation. — For  purposes  of  this  subsection,  the 
term  ‘determination  of  incapacitation’  means  a  determination  by  a  qualified 
health  professional  (in  accordance  with  such  requirements  as  the  Secretary  may 
specify),  that  an  insured  individual  has  suffered  a  cognitive  impairment  or  loss 
of  functional  capacity  which  could  reasonably  be  expected  to  render  the  individ¬ 
ual  permanently  or  temporarily  unable  to  deal  with  business  or  financial  mat¬ 
ters.  The  standard  used  to  make  such  determination  shall  not  be  more  stringent 
than  the  threshold  conditions  for  the  receipt  of  covered  benefits. 

“(5)  Designation  of  representative. — The  insurer  shall  be  required — 

“(A)  to  offer  the  insured  individual,  at  the  time  of  sale  or  issuance  of  a 
long-term  care  insurance  policy — 

“(i)  the  right  to  designate  a  representative  for  purposes  of  commu¬ 
nication  with  the  insurer  concerning  premium  payments  in  the  event 
the  insured  individual  cannot  be  located  or  is  incapacitated,  or 
“(ii)  the  right  to  complete  a  signed  and  dated  statement  declining  to 
designate  a  representative,  and 

“(B)  to  seek  from  the  insured  individual,  at  the  time  of  each  premium 
payment  (but  in  no  event  less  often  than  once  in  each  12-month  period)  re¬ 
confirmation  or  revision  of  such  designation  or  declination. 

“(e)  Continuation,  Renewal,  Replacement,  and  Conversion  of  Policies  — 

“(1)  In  GENERAL. — Insurers  shall  not  be  permitted  to  cancel,  or  refuse  to 
renew  (or  replace  with  a  substantial  equivalent),  any  long-term  care  insurance 
policy  for  any  reason  other  than  for  fraud  or  material  misrepresentation  (as  pro¬ 
vided  in  subsection  (c))  or  for  nonpayment  of  premium  (as  provided  in  sub¬ 
section  (d)). 

“(2)  Duration  and  renewal  of  policies.— Each  long-term  care  insurance 
policy  shall  contain  a  provision  that  clearly  states — 

“(A)  the  duration  of  the  policy, 

“(B)  the  right  of  the  insured  individual  (or  policyholder)  to  renewal  (or  to 
replacement  with  a  substantial  equivalent), 

“(C)  the  date  by  which,  and  the  manner  in  which,  the  option  to  renew 
must  be  exercised,  and 

“(D)  any  applicable  restrictions  or  limitations  (which  may  not  be  incon¬ 
sistent  with  the  requirements  of  this  title). 

“(3)  Replacement  of  policies.— 

“(A)  IN  GENERAL. — Except  as  provided  in  subparagraph  (B),  an  insurer 
shall  not  be  permitted  to  sell  any  long-term  care  insurance  policy  as  a  re¬ 
placement  for  another  such  policy  unless  coverage  under  such  replacement 
policy  is  available  to  an  individual  insured  for  benefits  covered  under  the 
previous  policy  to  the  same  extent  as  under  such  previous  policy  (including 
every  individual  insured  under  a  group  policy)  on  the  date  of  termination 
of  such  previous  policy,  without  exclusions  or  limitations  that  did  not  apply 
under  such  previous  policy. 

“(B)  Insured’s  option  to  reduce  coverage.— In  any  case  where  an  in¬ 
sured  individual  covered  under  a  long-term  care  insurance  policy  knowingly 
and  voluntarily  elects  to  substitute  for  such  policy  a  policy  that  provides 
less  coverage,  substitute  policy  shall  be  considered  a  replacement  policy  for 
purposes  of  this  title. 
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“(3)  Continuation  and  conversion  rights  with  respect  to  group  poli¬ 
cies. — 

“(A)  In  GENERAL. — Insurers  shall  be  required  to  include  in  each  group 
long-term  care  insurance  policy,  a  provision  affording  to  each  insured  indi¬ 
vidual,  when  such  policy  would  otherwise  terminate,  the  opportunity  (at  the 
insurer’s  option,  subject  to  approval  of  the  State  insurance  commissioner) 
either  to  continue  or  to  convert  coverage  under  such  policy  in  accordance 
with  this  paragraph. 

“(B)  Rights  of  related  individuals. — In  the  case  of  any  insured  individ¬ 
ual  whose  eligibility  for  coverage  under  a  group  policy  is  based  on  relation¬ 
ship  to  another  individual,  the  insurer  shall  be  required  to  continue  such 
coverage  upon  termination  of  the  relationship  due  to  divorce  or  death. 

“(C)  Continuation  of  coverage. — A  group  policy  shall  be  considered  to 
meet  the  requirements  of  this  paragraph  with  respect  to  rights  of  an  in¬ 
sured  individual  to  continuation  of  coverage  if  coverage  of  the  same  (or  sub¬ 
stantially  equivalent)  benefits  for  such  individual  under  such  policy  is 
maintained,  subject  only  to  timely  payment  of  premiums. 

“(D)  Conversion  of  coverage. — A  group  policy  shall  be  considered  to 
meet  the  requirements  of  this  paragraph  with  respect  to  conversion  if  it  en¬ 
titles  each  individual  who  has  been  continuously  covered  under  the  policy 
for  at  least  6  months  before  the  date  of  the  termination  to  issuance  of  a 
replacement  policy  providing  benefits  identical  to,  substantially  equivalent 
to,  or  in  excess  of,  the  benefits  under  such  terminated  group  policy — 

“(i)  without  requiring  evidence  of  insurability  with  respect  to  benefits 
covered  under  such  previous  policy,  and 
“(ii)  at  premium  rates  no  higher  than  would  apply  if  the  insured  indi¬ 
vidual  had  initially  obtained  coverage  under  such  replacement  policy  on 
the  date  such  insured  individual  initially  obtained  coverage  under  such 
group  policy. 

“(4)  Treatment  of  substantial  equivalence. — 

“(A)  Under  secretary’s  guidelines. — The  Secretary,  in  consultation 
with  the  NAIC,  shall  develop  guidelines  for  comparing  long-term  care  insur¬ 
ance  policies  for  the  purpose  of  determining  whether  benefits  under  such 
policies  are  substantially  equivalent. 

“(B)  Before  effective  date  of  secretary’s  guidelines. — During  the 
period  prior  to  the  effective  date  of  guidelines  published  by  the  Secretary 
under  this  paragraph,  insurers  shall  comply  with  standards  for  determina¬ 
tions  of  substantial  equivalence  established  by  State  insurance  commis¬ 
sioners. 

“(5)  Additional  requirements. — Insurers  shall  comply  with  such  other  re¬ 
quirements  relating  to  continuation,  renewal,  replacement,  and  conversion  of 
long-term  care  insurance  policies  as  the  Secretary  may  establish. 

“SEC.  2527.  REQUIREMENTS  RELATING  TO  PAYMENT  OF  BENEFITS. 

“(a)  In  General. — The  Secretary,  in  consultation  with  the  NAIC,  shall  promul¬ 
gate  regulations  establishing  requirements  with  respect  to  claims  for  and  payment 
of  benefits  under  long-term  care  insurance  policies,  which  shall  include  at  a  mini¬ 
mum  the  requirements  specified  in  this  section. 

“(b)  Standards  Relating  to  Threshold  Conditions  for  Receipt  of  Covered 
Benefits.— 

“(1)  In  general. — Each  long-term  care  insurance  policy  shall  specify  the  level 
(or  levels)  of  functional  or  cognitive  mental  impairment  (or  combination  of  im¬ 
pairments)  required  as  a  threshold  condition  of  entitlement  to  receive  benefits 
under  the  policy  (which  threshold  condition  or  conditions  shall  be  consistent 
with  any  regulations  promulgated  by  the  Secretary  pursuant  to  subsection  (B)). 

“(2)  Secretarial  responsibility. — The  Secretary  (in  consultation  with  the 
NAIC)  may  promulgate  such  regulations  as  the  Secretary  finds  appropriate  es¬ 
tablishing  standardized  thresholds  to  be  used  under  such  policies  as  pre¬ 
conditions  for  varying  levels  of  benefits. 

“(c)  Requirements  Relating  to  Claims  for  Benefits. — 

“(1)  In  general. — Insurers  shall  be  required — 

“(A)  to  promptly  pay  or  deny  claims  for  benefits  submitted  by  (or  on  be¬ 
half  of)  insured  individuals  who  have  been  determined  pursuant  to  sub¬ 
section  (b)  to  meet  the  threshold  conditions  for  payment  of  benefits; 

“(B)  to  provide  an  explanation  in  writing  of  the  reasons  for  payment,  par¬ 
tial  payment,  or  denial  of  each  such  claim  and  of  grievance  procedures 
available  to  the  policyholder;  and 
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“(C)  to  provide  an  administrative  procedure  under  which  an  insured  indi¬ 
vidual  may  seek  reconsideration  of  any  denial  or  partial  payment  of  a 
claim. 

“(2)  Appeal  to  state  complaint  review  office. — 

“(A)  In  general. — In  the  event  of  such  a  disagreement  or  inconsistencies, 
an  individual  policyholder  may  appeal  an  insurer’s  decision  to  the  com¬ 
plaint  review  office  established  by  the  State  under  section  9024.  The  com¬ 
plaint  review  office  shall  use  appropriately  trained  individuals  in  cases  in¬ 
volving  long-term  care  insurance  disputes  under  this  section. 

“(B)  Further  review. — Any  decision  made  by  such  an  office  shall  not  be 
binding. 

“(C)  Construction. — Nothing  in  this  paragraph  shall  prohibit  an  individ¬ 
ual  from  seeking  judicial  review  with  respect  to  such  a  disagreement  or  in¬ 
consistencies. 


“Part  C— Definitions 

“SEC.  2541.  DEFINITIONS. 

“For  purposes  of  this  title: 

“( 1)  Activity  of  daily  living. — The  term  ‘activity  of  daily  living1  means  any 
of  the  following:  eating,  toileting,  dressing,  bathing,  and  transferring. 

“(2)  ADULT  day  CARE. — The  term  ‘adult  day  care’  means  a  program  providing 
social  and  health-related  services  during  the  day  to  six  or  more  adults  with  dis¬ 
abilities  (or  such  smaller  number  as  the  Secretary  may  specify  in  regulations) 
in  a  community  group  setting  outside  the  home. 

“(3)  Certificate. — The  term  ‘certificate’  means  a  document  issued  to  an  indi¬ 
vidual  as  evidence  of  such  individual’s  coverage  under  a  group  insurance  policy. 

“(4)  Designated  representative. — The  term  ‘designated  representative’ 
means  the  person  designated  by  an  insured  individual  (or,  if  such  individual  is 
incapacitated,  pursuant  to  an  appropriate  administrative  or  judicial  procedure) 
to  communicate  with  the  insurer  on  behalf  of  such  individual  in  the  event  of 
such  individual’s  incapacitation. 

“(5)  HOME  health  care. — The  term  ‘home  health  care’  means  medical  and 
nonmedical  services  including  such  services  as  homemaker  services,  assistance 
with  activities  of  daily  living,  and  respite  care  provided  to  individuals  in  their 
residences. 

“(6)  INSURED  INDIVIDUAL. — The  term  ‘insured  individual’  means,  with  respect 
to  a  long-term  care  insurance  policy,  any  individual  who  has  coverage  of  bene¬ 
fits  under  such  policy. 

“(7)  INSURER. — The  term  ‘insured  means  any  person  that  offers  or  sells  an  in¬ 
dividual  or  group  long-term  care  insurance  policy  under  which  such  person  is 
at  risk  for  all  or  part  of  the  cost  of  benefits  under  the  policy,  and  includes  any 
agent  of  such  person. 

“(8)  Long-term  care  insurance  policy.— 

“(A)  In  GENERAL. — The  term  ‘long-term  care  insurance  policy’  means  any 
insurance  policy  or  rider  advertised  marketed,  offered,  or  designed  to  pro¬ 
vide  coverage  for  each  covered  person  on  an  expense  incurred,  indemnity, 
prepaid,  or  other  basis,  for  one  or  more  necessary  or  medically  necessary 
diagnostic,  preventive,  therapeutic,  rehabilitative,  maintenance  or  personal 
care  services,  provided  in  a  setting  other  than  an  acute  care  unit  of  a  hos- 
pital-  ...... 

“(B)  Inclusions. — Such  term  includes  a  group  or  individual  annuity  or 
life  insurance  policy  or  rider  which  provides  directly  (or  which  supplements) 
long-term  care  insurance.  Such  term  also  includes  a  policy  or  rider  which 
provides  for  payment  of  benefits  based  upon  cognitive  impairment  or  the 
loss  of  functional  capacity. 

“(C)  POLICIES  EXCLUDED. — Except  as  provided  in  subparagraphs  (D)  and 
(E),  in  this  title  the  term  ‘long-term  care  insurance  policy’  does  not  include 
any  medicare  supplemental  policy  (as  defined  in  section  1882(g)  of  the  So¬ 
cial  Security  Act)  and  any  insurance  which  is  offered  primarily  to  provide— 
“(i)  basic  hospital  expense  coverage,  basic  medical-surgical  expense 
coverage,  hospital  confinement  indemnity  coverage,  or  major  medical 
expense  coverage, 

*(ii)  disability  income  or  related  asset-protection  coverage, 

“(iii)  accident  only  coverage, 

“(iv)  specified  disease  or  specified  accident  coverage,  or 
“(v)  limited  benefit  health  coverage. 
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“(D)  Inclusion  of  policies  marketed  as  long-term  care  insurance. — 
In  this  title,  the  term  ‘long-term  care  insurance  policy’  also  includes  any 
product  which  is  advertised,  marketed,  or  offered  as  long-term  care  insur¬ 
ance. 

“(E)  Disclosure  requirements  for  certain  disability  income  policies 

AND  LIFE  INSURANCE  POLICIES.— 

“(i)  In  general. — In  this  title,  the  term  ‘long-term  care  insurance 
policy’  includes —  ' 

“(I)  a  policy  described  in  subparagraph  (C)(ii)  under  which  the 
eligibility  or  amount  of  benefits  are  based  on  an  assessment  of 
functional  ability  (based  on  activities  of  daily  living  or  otherwise), 
or 

“(II)  a  life  insurance  policy  described  in  clause  (iii), 
if  the  disclosure  requirements  of  clause  (ii)  are  not  met. 

“(ii)  Disclosure  requirements. — The  disclosure  requirements  of 
this  clause  (ii)  for  a  policy  are  that — 

“(I)  the  policy  discloses  (in  a  form  and  manner  specified  in  the 
standards  under  this  title)  the  fact  that  the  policy  is  not  a  long¬ 
term  care  insurance  policy; 

“(II)  the  policy  outlines  how  the  benefits  in  the  policy  differ  from 
the  benefits  required  to  be  provided  under  such  standards  of  a 
long-term  care  insurance  policy;  and 

“(III)  in  the  case  of  a  life-insurance  policy  described  in  clause 
subparagraph  (D),  at  the  time  of  policy  delivery  there  is  provided 
to  the  purchaser  and  the  beneficiary  a  policy  summary  described 
in  clause  (iv). 

“(iii)  Certain  life  insurance  policies— A  life  insurance  policy  de¬ 
scribed  in  this  clause  is  one — 

“(I)  which  accelerates  the  death  benefit  specifically  for  one  or 
more  of  the  qualifying  events  of  terminal  illness,  for  medical  condi¬ 
tions  requiring  extraordinary  medical  intervention,  or  for  perma¬ 
nent  institutional  confinement; 

“(II)  which  provides  the  option  of  a  lump-sum  payment  for  those 
benefits;  or 

“(III)  which  provides  benefits  based  on  the  use  of  nursing  facility 
care. 

“(iv)  Policy  summary. — A  policy  summary  described  in  this  clause  is 
such  a  summary  that  includes — 

“(I)  an  explanation  of  how  the  long-term  care  benefits  interact 
with  other  components  of  the  policy  (including  deductions  from 
death  benefits); 

“(II)  a  description  of  the  amount  and  length  of  benefits  and  the 
guaranteed  lifetime  benefits  (if  any)  for  each  covered  individual; 
and 

“(III)  any  exclusions,  reductions,  and  limitations  on  benefits  of 
long-term  care. 

“(9)  Nursing  facility. — The  term  ‘nursing  facility"  means  a  facility  licensed 
by  the  State  to  provide  to  residents — 

“(A)  skilled  nursing  care  and  related  services  for  residents  who  require 
medical  or  nursing  care; 

“(B)  rehabilitation  services  for  the  rehabilitation  of  injured,  disabled,  or 
sick  individuals,  or 

“(C)  on  a  regular  basis,  health-related  care  and  services  to  individuals 
who  because  of  their  mental  or  physical  condition  require  care  and  services 
(above  the  level  of  room  and  board)  which  can  be  made  available  to  them 
only  through  institutional  facilities. 

“(10)  Policyholder. — The  term  ‘policyholder’  means  the  entity  which  is  the 
holder  of  record  of  a  group  long-term  care  insurance  policy. 

“(11)  Residential  care  facility. — The  term  ‘residential  care  facility’  means 
a  facility  (including  a  nursing  facility)  that — 

“(A)  provides  to  residents  medical  or  personal  care  services  (including  at 
a  minimum  assistance  with  activities  of  daily  living)  in  a  setting  other  man 
an  individual  or  single-family  home,  and 
“(B)  does  not  provide  services  of  a  higher  level  than  can  be  provided  by 
a  nursing  facility. 

“(12)  Respite  care. — The  term  ‘respite  care’  means  the  temporary  provision 
of  care  (including  assistance  with  activities  of  daily  living)  to  an  individual,  in 
the  individual’s  home  or  another  setting  in  the  community,  for  the  purpose  of 
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affording  such  individual’s  unpaid  caregiver  a  respite  from  the  responsibilities 
of  such  care. 

“(13)  STATE  insurance  commissioner. — The  term  ‘State  insurance  commis¬ 
sioner’  means  the  State  official  bearing  such  title,  or,  in  the  case  of  a  jurisdic¬ 
tion  where  such  title  is  not  used,  the  State  official  with  primary  responsibility 
for  the  regulation  of  insurance.”. 

(b)  Definition  of  State. — Section  1101(a)(1)  of  the  Social  Security  Act  (42  U.S.C. 
1301(a)(1)),  as  amended  by  sections  8001(b)(4)  and  10001(b),  is  amended  by  striking 
“or  title  XXIV”  and  inserting  “,  title  XXIV,  or  title  XXV”. 

TITLE  XI — REVENUE  PROVISIONS 


TABLE  OF  CONTENTS  OF  TITLE 
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government  employees. 
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Sec.  11402.  Excise  taxes  for  failure  by  tax-exempt  health  care  organizations  to  meet  certain  qualification  re¬ 
quirements. 

Sec.  11403.  Treatment  of  nonprofit  health  care  organizations. 

Sec.  11404.  Tax  treatment  of  taxable  organizations  providing  health  insurance  and  other  prepaid  health  care 
services. 

Sec.  11405.  Organizations  subject  to  section  833. 

Sec.  11406.  Tax  exemption  for  high-risk  insurance  pools. 

Subtitle  E— Treatment  of  Accelerated  Death  Benefits  Under  Life  Insurance  Contracts 

Sec.  11501.  Tax  treatment  of  accelerated  death  benefits  under  life  insurance  contracts. 
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Sec.  1 1602.  Increase  in  penalties  relating  to  reporting  of  payments  for  services. 
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Sec.  11801.  Excise  taxes  on  insured  and  self-insured  health  plans. 
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Subtitle  A — Increase  In  Excise  Taxes  On  Tobacco 

Products 

SEC.  11101.  INCREASE  IN  EXCISE  TAXES  ON  TOBACCO  PRODUCTS. 

(a)  Cigarettes. — Subsection  (b)  of  section  5701  is  amended  by  striking  paragraph 
(1)  and  all  that  follows  and  inserting  the  following: 

“(1)  Small  cigarettes. — On  cigarettes,  weighing  not  more  than  3  pounds  per 
thousand,  the  amount  per  thousand  determined  under  the  following  tables 


The  tax  per 

“In  the  case  of  cigarettes  removed —  thousand 

is — 

After  July  31,  1995,  and  before  January  1,  1997  .  $19.50 

During  1997  .  $24.50 

During  1998  .  $29.50 

After  December  31,  1998  .  $34.50. 


“(2)  Large  cigarettes. — On  cigarettes,  weighing  more  than  3  pounds  per 
thousand,  removed  at  any  time,  an  amount  per  thousand  equal  to  2.1  times  the 
tax  per  thousand  imposed  by  paragraph  (1)  on  cigarettes  removed  at  such  time; 
except  that,  if  more  than  6V2  inches  in  length,  they  shall  be  taxable  at  the  rate 
prescribed  for  cigarettes  weighing  not  more  than  3  pounds  per  thousand,  count¬ 
ing  each  2%  inches,  or  fraction  thereof,  of  the  length  of  each  as  one  cigarette.” 

(b)  Cigars. — Paragraphs  (1)  and  (2)  of  section  5701(a)  are  amended  to  read  as  fol¬ 
lows: 

“(1)  Small  cigars. — On  cigars,  weighing  not  more  than  3  pounds  per  thou¬ 
sand,  the  amount  per  thousand  determined  under  the  following  table: 

The  tax  per 

“In  the  case  of  cigars  removed —  thousand 

is — 


After  July  31,  1995,  and  before  January  1,  1997  .  $1.83 

During  1997  .  $2.30 

During  1998  .  $2.77 

After  December  31,  1998  .  $3.23. 


“(2)  Large  cigars. — On  cigars,  weighing  more  than  3  pounds  per  thousand, 
the  applicable  percentage  (determined  under  the  following  table)  of  the  price  for 
which  sold  but  not  more  than  the  applicable  limitation  (determined  under  such 
table)  per  thousand: 


In  the  case  of  cigars  removed — 


The  applica¬ 
ble  percent¬ 
age  is — 


The  limita¬ 
tion  is — 


After  July  31,  1995  and  before  January  1,  1997  21  percent  $48.75 

During  1997  .  26  percent  $61.26 

During  1998  .  31  percent  $73.74 

After  December  31,  1998  .  37  percent  $86.25.” 


(c)  Cigarette  Papers. — Subsection  (c)  of  section  5701  is  amended — 

(1)  by  striking  “0.75  cent  (0.625  cent  on  cigarette  papers  removed  during  1991 
or  1992)”  and  inserting  “the  amount  determined  in  accordance  with  the  follow¬ 
ing  table”,  and 

(2)  by  adding  at  the  end  the  following: 


The  tax  for 


“In  the  case  of  cigarette  papers  removed —  each  50  pa¬ 

pers  is — 

After  July  31,  1995  and  before  January  1,  1997  .  1.22  cents 

During  1997  .  1.53  cents 
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The  tax  for 

“In  the  case  of  cigarette  papers  removed —  each  50  pa¬ 

pers  is — 

During  1998  .  1.84  cents 

After  December  31,  1998  .  2.16  cents.” 


(d)  Cigarette  Tubes. — Subsection  (d)  of  section  5701  is  amended — 

(1)  by  striking  “1.5  cents  (1.25  cents  on  cigarette  tubes  removed  during  1991 
or  1992)”  and  inserting  “the  amount  determined  in  accordance  with  the  follow¬ 
ing  table”,  and 

(2)  by  adding  at  the  end  the  following: 


The  tax  for 


“In  the  case  of  cigarette  tubes  removed —  each  50 

tubes  is — 

After  July  31,  1995  and  before  January  1,  1997  .  2.44  cents 

During  1997  .  3.06  cents 

During  1998  .  3.69  cents 

After  December  31,  1998  .  4.31  cents.” 


(e)  Snuff. — Paragraph  (1)  of  section  5701(e)  is  amended — 

(1)  by  striking  “36  cents  (30  cents  on  snuff  removed  during  1991  or  1992)” 
and  inserting  “the  amount  determined  in  accordance  with  the  following  table”, 
and 

(2)  by  adding  at  the  end  the  following: 


“In  the  case  of  snuff  removed — 


The  tax  per 
pound  is — 


After  July  31,  1995  and  before  January  1,  1997  .  58.5  cents 

During  1997  .  73.5  cents 

During  1998  .  88.5  cents 

After  December  31,  1998  .  $1,031/2.” 


(f)  Chewing  tobacco. — Paragraph  (2)  of  section  5701(e)  is  amended — 

(1)  by  striking  “12  cents  (10  cents  on  chewing  tobacco  removed  during  1991 
or  1992)”  and  inserting  “the  amount  determined  in  accordance  with  the  follow¬ 
ing  table”,  and 

(2)  by  adding  at  the  end  the  following: 


•  “In  the  case  of  chewing  tobacco  removed — 


The  tax  per 
pound  is — 


After  July  31,  1995  and  before  January  1,  1997  .  19.5  cents 

During  1997  .  24.5  cents 

During  1998  .  29.5  cents 

After  December  31,  1998  .  34.5  cents.” 


(g)  Pipe  Tobacco. — Subsection  (f)  of  section  5701  is  amended — 

(1)  by  striking  “67.5  cents  (56.25  cents  on  pipe  tobacco  removed  during  1991 
or  1992)”  and  inserting  “the  amount  determined  in  accordance  with  the  follow¬ 
ing  table”,  and 

(2)  by  adding  at  the  end  the  following: 


“In  the  case  of  pipe  tobacco  removed — 


The  tax  per 
pound  is — 


After  July  31,  1995  and  before  January  1,  1997  .  $1.10 

During  1997  .  $1-38 

During  1998  .  $1.66 

After  December  31,  1998  . .  $1.94.” 


(h)  Application  of  Tax  Increase  to  Puerto  Rico. — Section  5701  is  amended  by 
adding  at  the  end  the  following  new  subsection: 
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“(h)  Application  of  Taxes  to  Puerto  Rico. — Notwithstanding  subsections  (b) 
and  (c)  of  section  7653  and  any  other  provision  of  law — 

“( 1)  In  general. — On  tobacco  products  and  cigarette  papers  and  tubes,  manu¬ 
factured  in  or  imported  into  the  Commonwealth  of  Puerto  Rico,  there  is  hereby 
imposed  a  tax  at  the  rate  equal  to  the  excess  of — 

“(A)  the  rate  of  tax  applicable  under  this  section  to  like  articles  manufac¬ 
tured  in  the  United  States,  over  * 

“(B)  the  rate  referred  to  in  subparagraph  (A)  as  in  effect  on  the  day  be¬ 
fore  the  date  of  the  enactment  of  the  Health  Security  Act. 

“(2)  Shipments  to  Puerto  rico  from  the  united  states. — Only  the  rdtes  of 
tax  in  effect  on  the  day  before  the  date  of  the  enactment  of  the  Health  Security 
Act  shall  be  taken  into  account  in  determining  the  amount  of  any  exemption 
from,  or  credit  or  drawback  of,  any  tax  imposed  by  this  section  on  any  article 
shipped  to  the  Commonwealth  of  Puerto  Rico  from  the  United  States. 

“(3)  Shipments  from  Puerto  rico  to  the  united  states.— The  rates  of  tax 
taken  into  account  under  section  7652(a)  with  respect  to  tobacco  products  and 
cigarette  papers  and  tubes  coming  into  the  United  States  from  the  Common¬ 
wealth  of  Puerto  Rico  shall  be  the  rates  of  tax  in  effect  on  the  day  before  the 
date  of  the  enactment  of  the  Health  Security  Act. 

“(4)  Disposition  of  revenues.— The  provisions  of  section  7652(a)(3)  shall  not 
apply  to  any  tax  imposed  by  reason  of  this  subsection.” 

(i)  Effective  Date. — The  amendments  made  by  this  section  shall  apply  to  arti¬ 
cles  removed  (as  defined  in  section  5702(k)  of  the  Internal  Revenue  Code  of  1986, 
as  amended  by  this  Act)  after  July  31,  1995. 

(j)  Floor  Stocks  Taxes. — 

(1)  Imposition  of  tax. — On  tobacco  products  and  cigarette  papers  and  tubes 
manufactured  in  or  imported  into  the  United  States  or  the  Commonwealth  of 
Puerto  Rico  which  are  removed  before  any  tax-increase  date  and  held  on  such 
date  for  sale  by  any  person,  there  is  hereby  imposed  a  tax  in  an  amount  equal 
to  the  excess  of — 

(A)  the  tax  which  would  be  imposed  under  section  5701  of  the  Internal 
Revenue  Code  of  1986  on  the  article  if  the  article  had  been  removed  on  such 
date,  over 

(B)  the  prior  tax  (if  any)  imposed  under  section  5701  or  7652  of  such  Code 
on  such  article. 

(2)  Authority  to  exempt  cigarettes  held  in  vending  machines.— To  the 
extent  provided  in  regulations  prescribed  by  the  Secretary,  no  tax  shall  be  im¬ 
posed  by  paragraph  (1)  on  cigarettes  held  for  retail  sale  on  any  tax-increase 
date,  by  any  person  in  any  vending  machine.  If  the  Secretary  provides  such  a 
benefit  with  respect  to  any  person,  the  Secretary  may  reduce  the  $500  amount 
in  paragraph  (3)  with  respect  to  such  person. 

(3)  Credit  against  tax. — Each  person  shall  be  allowed  as  a  credit  against  the 
taxes  imposed  by  paragraph  (1)  on  each  tax-increase  date  an  amount  equal  to 
$500.  Such  credit  shall  not  exceed  the  amount  of  taxes  imposed  by  paragraph 
( 1)  on  such  date  for  which  such  person  is  liable. 

(4)  Liability  for  tax  and  method  of  payment. — 

(A)  Liability  for  tax. — A  person  holding  any  article  on  any  tax-increase 
date  to  which  any  tax  imposed  by  paragraph  (1)  applies  shall  be  liable  for 
such  tax. 

(B)  Method  of  payment. — The  tax  imposed  by  paragraph  (1)  shall  be 
paid  in  such  manner  as  the  Secretary  shall  prescribe  by  regulations. 

(C)  TIME  for  payment. — The  tax  imposed  by  paragraph  (1)  on  any  tax- 
increase  date  shall  be  paid  on  or  before  the  date  which  is  3  months  after 
such  tax-increase  date. 

(5)  Articles  in  foreign  trade  zones.— Notwithstanding  the  Act  of  June  18, 
1934  (48  Stat.  998,  19  U.S.C.  81a)  and  any  other  provision  of  law,  any  article 
which  is  located  in  a  foreign  trade  zone  on  any  tax-increase  date  shall  be  sub¬ 
ject  to  the  taxes  imposed  by  paragraph  ( 1)  if — 

(A)  internal  revenue  taxes  have  been  determined,  or  customs  duties  liq¬ 
uidated,  with  respect  to  such  article  before  such  date  pursuant  to  a  request 
made  under  the  1st  proviso  of  section  3(a)  of  such  Act,  or 

(B)  such  article  is  held  on  such  date  under  the  supervision  of  a  customs 
officer  pursuant  to  the  2d  proviso  of  such  section  3(a). 

(6)  Definitions. — For  purposes  of  this  subsection — 

(A)  Tax-increase  date.— The  term  “tax-increase  date”  means  August  1, 
1995,  January  1,  1997,  January  1,  1998,  and  January  1,  1999. 

(B)  Other  definitions. — Terms  used  in  this  subsection  which  are  also 
used  in  section  5702  of  the  Internal  Revenue  Code  of  1986  shall  have  the 
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respective  meanings  such  terms  have  in  such  section,  as  amended  by  this 
Act. 

(C)  SECRETARY. — The  term  “Secretary”  means  the  Secretary  of  the  Treas¬ 
ury  or  his  delegate. 

(7)  Controlled  GROUPS. — Rules  similar  to  the  rules  of  section  5061(e)(3)  of 
such  Code  shall  apply  for  purposes  of  this  subsection. 

(8)  Other  laws  applicable. — All  provisions  of  law,  including  penalties,  appli¬ 
cable  with  respect  to  the  taxes  imposed  by  section  5701  of  such  Code  shall,  inso¬ 
far  as  applicable  and  not  inconsistent  with  the  provisions  of  this  subsection, 
apply  to  the  floor  stocks  taxes  imposed  by  paragraph  ( 1),  to  the  same  extent  as 
if  such  taxes  were  imposed  by  such  section  5701.  The  Secretary  may  treat  any 
person  who  bore  the  ultimate  burden  of  the  tax  imposed  by  paragraph  (1)  as 
the  person  to  whom  a  credit  or  refund  under  such  provisions  may  be  allowed 
or  made. 


SEC.  11X02.  MODIFICATIONS  OF  CERTAIN  TOBACCO  TAX  PROVISIONS. 

(a)  Exemption  for  Exported  Tobacco  Products  and  Cigarette  Papers  and 
Tubes  To  Apply  Only  to  Articles  Marked  for  Shipment  From  the  United 
States. — 

(1)  Subsection  (b)  of  section  5704  is  amended  by  adding  at  the  end  the  follow¬ 
ing  new  sentence:  “Tobacco  products  and  cigarette  papers  and  tubes  may  not 
be  transferred  or  removed  under  this  subsection  unless  such  products  or  papers 
and  tubes  bear  such  marks,  labels,  or  notices  as  the  Secretary  shall  by  regula¬ 
tions  prescribe.” 

(2)  Section  5761  is  amended  by  redesignating  subsections  (c)  and  (d)  as  sub¬ 
sections  (d)  and  (e),  respectively,  and  by  inserting  after  subsection  (b)  the  follow¬ 
ing  new  subsection: 

“(c)  Sale  of  Tobacco  Products  and  Cigarette  Papers  and  Tubes  for  Ex¬ 
port. — Except  as  provided  in  subsections  (b)  and  (d)  of  section  5704 — 

“(1)  every  person  who  sells,  relands,  or  receives  within  the  jurisdiction  of  the 
United  States  any  tobacco  products  or  cigarette  papers  or  tubes  which  have 
been  labeled  or  shipped  for  exportation  under  this  chapter, 

“(2)  every  person  who  sells  or  receives  such  relanded  tobacco  products  or  ciga¬ 
rette  papers  or  tubes,  and 

“(3)  every  person  who  aids  or  abets  in  such  selling,  relanding,  or  receiving, 
shall,  in  addition  to  the  tax  and  any  other  penalty  provided  in  this  title,  be  liable 
for  a  penalty  equal  to  the  greater  of  $1,000  or  5  times  the  amount  of  the  tax  im¬ 
posed  by  this  chapter.  All  tobacco  products  and  cigarette  papers  and  tubes  relanded 
within  the  jurisdiction  of  the  United  States,  and  all  vessels,  vehicles,  and  aircraft 
used  in  such  relanding  or  in  removing  such  products,  papep,  and  tubes  from  the 
place  where  relanded,  shall  be  forfeited  to  the  United  States.” 

(3)  Subsection  (a)  of  section  5761  is  amended  by  striking  “subsection  (b)  and 
inserting  “subsection  (b)  or  (c)”. 

(4)  Subsection  (d)  of  section  5761,  as  redesignated  by  paragraph  (2),  is  amend¬ 
ed  by  striking  ‘The  penalty  imposed  by  subsection  (b)”  and  inserting  “The  pen¬ 
alties  imposed  by  subsections  (b)  and  (c)”. 

(5) (A)  Subchapter  F  of  chapter  52  is  amended  by  adding  at  the  end  the  follow¬ 
ing  new  section: 

“SEC.  5754.  RESTRICTION  ON  IMPORTATION  OF  PREVIOUSLY  EXPORTED  TOBACCO  PROD¬ 
UCTS. 

“(a)  In  General.— Tobacco  products  and  cigarette  papers  and  tubes  previously  ex¬ 
ported  from  the  United  States  may  be  imported  or  brought  into  the  United  States 
only  as  provided  in  section  5704(d).  For  purposes  of  this  section,  section  5704(d),  sec¬ 
tion  5761,  and  such  other  provisions  as  the  Secretary  may  specify  by  regulations, 
references  to  exportation  shall  be  treated  as  including  a  reference  to  shipment  to 
the  Commonwealth  of  Puerto  Rico. 

“(b)  Cross  Reference  — 

“For  penalty  for  the  sale  of  tobacco  products  and  cigarette  papers  and  tubes  in  the  United 

States  which  are  labeled  for  export,  see  section  5761(c).” 

(B)  The  table  of  sections  for  subchapter  F  of  chapter  52  is  amended  by  adding 
at  the  end  thereof  the  following  new  item: 

“Sec.  5754.  Restriction  on  importation  of  previously  exported  tobacco  products.” 


(b)  Importers  Required  To  Be  Qualified. —  „  ,  ,  , 

(1)  Sections  5712,  5713(a),  5721,  5722,  5762(a)(1),  and  5763(b)  and  (c)  are 
each  amended  by  inserting  “or  importer”  after  “manufacturer”. 
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(2)  The  heading  of  subsection  (b)  of  section  5763  is  amended  by  inserting 
“Qualified  Importers,”  after  “Manufacturers,”. 

(3)  The  heading  for  subchapter  B  of  chapter  52  is  amended  by  inserting  “and 
Importers”  after  “Manufacturers”. 

(4)  The  item  relating  to  subchapter  B  in  the  table  of  subchapters  for  chapter 
52  is  amended  by  inserting  “and  importers”  after  “manufacturers”. 

(c)  Repeal  of  Tax-Exempt  Sales  to  Employees  of  Cigarette  Manufactur¬ 
ers.— 

(1)  Subsection  (a)  of  section  5704  is  amended — 

(A)  by  striking  “Employee  Use  or”  in  the  heading,  and 

(B)  by  striking  “for  use  or  consumption  by  employees  or”  in  the  text. 

(2)  Subsection  (e)  of  section  5723  is  amended  by  striking  “for  use  or  consump¬ 
tion  by  their  employees,  or  for  experimental  purposes”  and  inserting  “for  experi¬ 
mental  purposes1’. 

(d)  Repeal  of  Tax-Exempt  Sales  to  United  States. — Subsection  (b)  of  section 
5704  is  amended  by  striking  “and  manufacturers  may  similarly  remove  such  articles 
for  use  of  the  United  States;”. 

(e)  Books  of  25  or  Fewer  Cigarette  Papers  Subject  to  Tax. — Subsection  (c) 
of  section  5701  is  amended  by  striking  “On  each  book  or  set  of  cigarette  papers  con¬ 
taining  more  than  25  papers,”  and  inserting  “On  cigarette  papers,  . 

(f)  Storage  of  Tobacco  Products.— Subsection  (k)  of  section  5702  is  amended 
by  inserting  “under  section  5704”  after  “internal  revenue  bond”. 

(g)  Authority  To  Prescribe  Minimum  Manufacturing  Activity  Require¬ 
ments. — Section  5712  is  amended  by  striking  “or”  at  the  end  of  paragraph  (1),  by 
redesignating  paragraph  (2)  as  paragraph  (3),  and  by  inserting  after  paragraph  (1) 
the  following  new  paragraph: 

“(2)  the  activity  proposed  to  be  carried  out  at  such  premises  does  not  meet 
such  minimum  capacity  or  activity  requirements  as  the  Secretary  may  pre¬ 
scribe;  or”. 

(h)  Limitation  on  Cover  Over  of  Tax  on  Tobacco  Products.— Section  7652  is 
amended  by  adding  at  the  end  thereof  the  following  new  subsection: 

“(h)  Limitation  on  Cover  Over  of  Tax  on  Tobacco  Products.— For  purposes 
of  this  section,  with  respect  to  taxes  imposed  under  section  5701  or  this  section  on 
any  tobacco  product  or  cigarette  paper  or  tube,  the  amount  covered  into  the  treasur¬ 
ies  of  Puerto  Rico  and  the  Virgin  Islands  shall  not  exceed  the  rate  of  tax  under  sec¬ 
tion  5701  in  effect  on  the  article  on  the  day  before  the  date  of  the  enactment  of  the 
Health  Security  Act.” 

(i)  Effective  Date. — The  amendments  made  by  this  section  shall  apply  to  arti¬ 
cles  removed  (as  defined  in  section  5702(k)  of  the  Internal  Revenue  Code  of  1986 
as  amended  by  this  Act)  after  July  31,  1995. 

SEC.  11103.  IMPOSITION  OF  EXCISE  TAX  ON  MANUFACTURE  OR  IMPORTATION  OF  ROLL-YOUR- 
OWN  TOBACCO. 

(a)  In  General. — Section  5701  (relating  to  rate  of  tax),  as  amended  by  section 
11101,  is  amended  by  redesignating  subsections  (g)  and  (h)  as  subsections  (h)  and 
1  i</I"<Cs?.ec^v?r^’  an<^  ky  inserting  after  subsection  (f)  the  following  new  subsection: 

(g)  Roll-Your-Own  Tobacco. — On  roll-your-own  tobacco,  manufactured  in  or 
imported  into  the  United  States,  there  shall  be  imposed  a  tax  of  the  amount  deter- 
mined  in  accordance  with  the  following  table  per  pound  (and  a  proportionate  tax  at 
the  like  rate  on  all  fractional  parts  of  a  pound). 


“In  the  case  of  roll-your-own  tobacco  removed —  P*-r 

pound  is — 


After  July  31,  1995  and  before  January  1,  1997  .  $1  10 

During  1997  .  $138 

During  1998  .  $1.66 

After  December  31,  1998  . v .  $1  94  ” 


(b)  Roll-Your-Own  Tobacco. — Section  5702  (relating  to  definitions)  is  amended 
by  adding  at  the  end  the  following  new  subsection: 

(p)  Roll-Your-Own  Tobacco. — The  term  ‘roll-your-own  tobacco’  means  any  to¬ 
bacco  which,  because  of  its  appearance,  type,  packaging,  or  labeling,  is  suitable  for 
use  and  likely  to  be  offered  to,  or  purchased  by,  consumers  as  tobacco  for  making 
Clg3r6tt6S. 

(c)  Technical  Amendments. — 

(1)  Subsection  (c)  of  section  5702  is  amended  by  striking  “and  pipe  tobacco” 
and  inserting  pipe  tobacco,  and  roll-your-own  tobacco”. 
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(2)  Subsection  (d)  of  section  5702  is  amended — 

(A)  in  the  material  preceding  paragraph  (1),  by  striking  “or  pipe  tobacco” 
and  inserting  “pipe  tobacco,  or  roll-your-own  tobacco”,  and 

(B)  by  striking  paragraph  (1)  and  inserting  the  following  new  paragraph: 
“(1)  a  person  who  produces  cigars,  cigarettes,  smokeless  tobacco,  pipe  tobacco, 

or  roll-your-own  tobacco  solely  for  his  own  personal  consumption  or  use,  and”. 

(3)  The  chapter  heading  for  chapter  52  is  amended  to  read  as  follows: 

“CHAPTER  52— TOBACCO  PRODUCTS  AND  CIGARETTE  PAPERS  AND 

TUBES”. 

(4)  The  table  of  chapters  for  subtitle  E  is  amended  by  striking  the  item  relat¬ 
ing  to  chapter  52  and  inserting  the  following  new  item: 

“Chapter  52.  Tobacco  products  and  cigarette  papers  and  tubes.” 

(d)  Effective  Date. — 

(1)  In  general. — The  amendments  made  by  this  section  shall  apply  to  roll- 
your-own  tobacco  removed  (as  defined  in  section  5702(k)  of  the  Internal  Reve¬ 
nue  Code  of  1986,  as  amended  by  this  Act)  after  July  31,  1995. 

(2)  Transitional  rule. — Any  person  who — 

(A)  on  the  date  of  the  enactment  of  this  Act  is  engaged  in  business  as 
a  manufacturer  of  roll-your-own  tobacco  or  as  an  importer  of  tobacco  prod¬ 
ucts  or  cigarette  papers  and  tubes,  and 

(B)  before  August  1,  1995,  submits  an  application  under  subchapter  B  of 
chapter  52  of  such  Code  to  engage  in  such  business, 

may,  notwithstanding  such  subchapter  B,  continue  to  engage  in  such  business 
pending  final  action  on  such  application.  Pending  such  final  action,  all  provi¬ 
sions  of  such  chapter  52  shall  apply  to  such  applicant  in  the  same  manner  and 
to  the  same  extent  as  if  such  applicant  were  a  holder  of  a  permit  under  such 
chapter  52  to  engage  in  such  business. 

Subtitle  B — Treatment  of  Employer-Provided 

Health  Care 


SEC.  11201.  HEALTH  BENEFITS  MAY  NOT  BE  PROVIDED  UNDER  CAFETERIA  PLANS  OR  FLEXI¬ 
BLE  SPENDING  ARRANGEMENTS  OTHER  THAN  MEDICAL  SAVINGS  ACCOUNTS. 


(a)  Cafeteria  Plans.—  . 

(1)  In  GENERAL. — Subsection  (f)  of  section  125  (defining  qualified  benefits)  is 
amended  by  adding  at  the  end  the  following  new  sentence:  “Such  term  shall  not 
include  any  benefits  or  coverage  under  an  accident  or  health  plan.” 

(2)  Conforming  amendment. — Subsection  (g)  of  section  125  is  amended  by 
striking  paragraph  (2)  and  redesignating  paragraphs  (3)  and  (4)  as  paragraphs 
(2)  and  (3),  respectively. 

(b)  Flexible  Spending  Arrangements.— The  text  of  section  106  (relating  to  con¬ 
tributions  by  employer  to  accident  and  health  plans)  is  amended  to  read  as  follows. 

“(a)  GENERAL  Rule. — Except  as  provided  in  subsection  (b),  gross  income  of  an  em¬ 
ployee  does  not  include  employer-provided  coverage  under  an  accident  or  health 


P*“(b)  No  Exclusion  for  Coverage  Provided  Under  Flexible  Spending  Ar¬ 
rangements. —  „  ,  . ,  ,  ,,  , 

“(1)  In  general. — Subsection  (a)  shall  not  apply  to  coverage  provided  through 
a  flexible  spending  or  similar  arrangement. 

“(2)  Flexible  spending  arrangement.— For  purposes  of  this  subsection,  a 
flexible  spending  arrangement  is  a  benefit  program  which  provides  employees 
with  coverage  under  which —  .  , 

“(A)  specified  incurred  expenses  may  be  reimbursed  (subject  to  reimburse¬ 
ment  maximums  and  other  reasonable  conditions),  and 

“(B)  the  maximum  amount  of  reimbursement  which  is  reasonably  avail¬ 
able  to  a  participant  for  such  coverage  is  less  than  500  percent  of  the  cost 


of  such  coverage.  .  ,  „ 

In  the  case  of  an  insured  plan,  the  maximum  amount  reasonably  available  snail 

be  determined  on  the  basis  of  the  underlying  coverage. 

“(c)  Contributions  to  Medical  Savings  Accounts. — 

“(1)  In  GENERAL. — Notwithstanding  subsection  (b),  gross  income  of  an  eligible 
employee  does  not  include  amounts  contributed  by  an  employer  to  any  medical 
savings  account  of  such  employee  to  the  extent  such  contributions  are  reqmred 
to  be  made  to  such  account  by  such  employer  under  section  d4oo(aXz)(L ).  ror 
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purposes  of  the  preceding  sentence,  the  terms  ‘eligible  employee’  and  ‘medical 
savings  account’  have  the  respective  meanings  given  such  terms  by  section 
7705. 

“(2)  No  CONSTRUCTIVE  RECEIPT. — No  amount  shall  be  included  in  the  gross  in¬ 
come  of  any  employee  solely  because  the  employee  may  choose  between  the  con¬ 
tributions  referred  to  in  paragraph  (1)  and  employer  contributions  to  another 
health  plan  of  the  employer.”  * 

(c)  Medical  Savings  Accounts.— 

(11  In  general. — Chapter  79  is  amended  by  adding  at  the  end  the  following 
new  section:  * 

“SEC.  7705.  MEDICAL  SAVINGS  ACCOUNTS. 

“(a)  General  Rule. — For  purposes  of  this  title,  the  term  ‘medical  savings  account’ 
means  a  trust  created  or  organized  in  the  United  States  for  the  exclusive  benefit 
of  an  individual  or  his  beneficiaries,  but  only  if  the  written  instrument  creating  the 
trust  meets  the  following  requirements: 

“(1)  Except  in  the  case  of  a  rollover  contribution  described  in  subsection  (d)(3), 
no  contribution  will  be  accepted  unless — 

“(A)  it  is  in  cash,  and 

“(B)  such  individual  is  an  eligible  employee  for  the  period  for  which  such 
contribution  is  made. 

“(2)  The  trustee  is  a  bank  (as  defined  in  section  408(n)),  insurance  company 
(as  defined  in  section  816),  or  such  other  person  who  demonstrates  to  the  satis¬ 
faction  of  the  Secretary  that  the  manner  in  which  such  other  person  will  admin¬ 
ister  the  trust  will  be  consistent  with  the  requirements  of  this  section. 

“(3)  No  part  of  the  trust  funds  will  be  invested  in  life  insurance  contracts. 

“(4)  The  interest  of  an  individual  in  the  balance  of  the  account  is  nonforfeit¬ 
able. 

“(5)  The  assets  of  the  trust  will  not  be  commingled  with  other  property  except 
in  a  common  trust  fund  or  common  investment  fund. 

“(b)  Eligible  Employee. — For  purposes  of  this  section — 

“(1)  In  GENERAL. — The  term  ‘eligible  employee’  means  any  employee  who  is 
covered  under  a  high  deductible  plan  (as  defined  in  section  2204(5)  of  the 
Health  Security  Act)  of  his  employer. 

“(2)  EXCEPTION. — An  employee  shall  be  treated  as  not  being  an  eligible  em¬ 
ployee  for  any  calendar  year  if — 

“(A)  for  any  month  during  such  year,  it  is  reasonably  expected  that  such 
employee  will  be  eligible  for  subsidies  under  subpart  2  of  part  B  of  title 
XXIII  of  the  Social  Security  Act,  or 

“(B)  it  is  reasonably  expected  that,  if  the  employee  were  a  medicare  part 
C  covered  individual  for  any  month  during  such  year,  the  amount  of  tax 
imposed  by  section  59B  (if  any)  on  such  employee  would  be  determined 
under  section  59B(b). 

“(c)  Tax  Treatment  of  Accounts.— 

“(1)  Account  taxed  as  grantor  trust. — 

“(A)  In  general. — Except  as  provided  in  subparagraph  (B),  the  account 
beneficiary  of  a  medical  savings  account  shall  be  treated  for  purposes  of 
this  title  as  the  owner  of  such  account  and  shall  be  subject  to  tax  thereon 
in  accordance  with  subpart  E  of  part  I  of  subchapter  J  of  this  chapter  (re¬ 
lating  to  grantors  and  others  treated  as  substantial  owners). 

“(B)  Treatment  of  capital  losses.— With  respect  to  assets  held  in  a 
medical  savings  account,  any  capital  loss  for  a  taxable  year  from  the  sale 
or  exchange  of  such  an  asset  shall  be  allowed  only  to  the  extent  of  capital 
gains  from  such  assets  for  such  taxable  year.  Any  capital  loss  which  is  dis¬ 
allowed  under  the  preceding  sentence  shall  be  treated  as  a  capital  loss  from 
the  sale  or  exchange  of  such  an  asset  in  the  next  taxable  year.  For  purposes 
of  this  subparagraph,  all  medical  savings  accounts  of  the  account  bene¬ 
ficiary  shall  be  treated  as  1  account. 

“(2)  Account  terminates  if  individual  Engages  in  prohibited  trans¬ 
action.— 

“(A)  In  general— If,  during  any  taxable  year  of  the  account  beneficiary, 
such  beneficiary  engages  in  any  transaction  prohibited  by  section  4975  with 
respect  to  the  account,  the  account  shall  cease  to  be  a  medical  savings  ac¬ 
count  as  of  the  first  day  of  such  taxable  year. 

“(B)  Account  treated  as  distributing  all  its  assets.— In  any  case  in 
which  any  account  ceases  to  be  a  medical  savings  account  by  reason  of  sub- 
paragraph  (A)  on  the  first  day  of  any  taxable  year,  subsection  (d)  shall  be 
applied  as  if — 
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“(i)  there  were  a  distribution  on  such  first  day  in  an  amount  equal 
to  the  fair  market  value  (on  such  first  day)  of  all  assets  in  the  account 
(on  such  first  day),  and 

“(ii)  no  portion  of  such  distribution  were  used  to  pay  qualified  medi¬ 
cal  expenses. 

“(3)  Effect  of  pledging  account  as  security. — If,  during  any  taxable  year, 
the  account  beneficiary  uses  the  account  or  any  portion  thereof  as  security  for 
a  loan,  the  portion  so  used  is  treated  as  distributed  and  not  used  to  pay  quali¬ 
fied  medical  expenses. 

“(d)  Tax  Treatment  of  Distributions.— 

“(1)  Inclusion  of  amounts  not  used  for  qualified  medical  expenses. — 
“(A)  In  GENERAL. — Any  amount  paid  or  distributed  out  of  a  medical  sav¬ 
ings  account  which  is  not  used  exclusively  to  pay  the  qualified  medical  ex¬ 
penses  of  the  account  beneficiary  or  of  the  spouse  or  young  dependents  (as 
defined  in  section  59B(e)(5))  of  such  beneficiary  shall  be  included  in  the 
gross  income  of  such  beneficiary  to  the  extent  such  amount  does  not  exceed 
the  excess  of — 

“(i)  the  aggregate  contributions  to  such  account  which  were  not  in¬ 
cludible  in  gross  income  by  reason  of  section  106(c),  over 

“(ii)  the  aggregate  prior  payments  or  distributions  from  such  account 
which  were  includible  in  gross  income  under  this  paragraph. 

“(B)  Special  rules. — For  purposes  of  subparagraph  (A) — 

“(i)  all  medical  savings  accounts  of  the  account  beneficiary  shall  be 
treated  as  1  account, 

“(ii)  all  payments  and  distributions  during  any  taxable  year  shall  be 
treated  as  1  distribution,  and 

“(in)  any  distribution  of  property  shall  be  taken  into  account  at  its 
fair  market  value  on  the  date  of  the  distribution. 

“(2)  Penalty  for  distributions  not  used  for  qualified  medical  ex¬ 


penses. —  ,  , 

“(A)  In  GENERAL. — The  tax  imposed  by  chapter  1  on  the  account  bene¬ 
ficiary  for  any  taxable  year  in  which  there  is  a  payment  or  distribution 
from  a  medical  savings  account  of  such  beneficiary  which  is  includible  in 
gross  income  under  paragraph  (1)  shall  be  increased  by  100  percent  of  the 
amount  which  is  so  includible. 

“(B)  Exception  for  distributions  after  age  65. — Subparagraph  (A) 
shall  not  apply  to  any  payment  or  distribution  after  the  date  on  which  the 
account  beneficiary  attains  age  65. 

“(C)  Exception  for  disability  OR  death. — Subparagraph  (A)  shall  not 
apply  if  the  payment  or  distribution  is  made  after  the  account  beneficiary 
becomes  disabled  within  the  meaning  of  section  72(mX7)  or  dies. 

“(3)  ROLLOVER  contribution. — An  amount  is  described  in  this  paragraph  as 
a  rollover  contribution  if  it  meets  the  requirements  of  subparagraphs  (A)  and 
(B) 

“(A)  In  GENERAL. — Paragraph  (1)  shall  not  apply  to  any  amount  paid  or 
distributed  from  a  medical  savings  account  to  the  account  beneficiary  to  the 
extent  the  amount  received  is  paid  into  a  medical  savings  account  for  the 
benefit  of  such  beneficiary  not  later  than  the  60th  day  after  the  day  on 
which  he  receives  the  payment  or  distribution. 

“(B)  Limitation. — This  paragraph  shall  not  apply  to  any  amount  de¬ 
scribed  in  subparagraph  (A)  received  by  an  individual  from  a  medical  sav¬ 
ings  account  if,  at  any  time  dining  the  1-year  period  ending  on  the  day  of 
such  receipt,  such  individual  received  any  other  amount  described  in  sub- 
paragraph  (A)  from  a  medical  savings  account  which  was  not  includible  in 
his  gross  income  because  of  the  application  of  this  paragraph. 

“(4)  Coordination  with  medical  expense  deduction. — For  purposes  of  sec¬ 
tion  213  any  payment  or  distribution  out  of  a  medical  savings  account  for  quali¬ 
fied  medical  expenses  shall  not  be  treated  as  an  expense  paid  for  medical  care 
to  the  extent  of  the  amount  of  such  payment  or  distribution  which  is  excludable 
from  gross  income  solely  by  reason  of  paragraph  (1)(A). 

“(e)  Definitions. — For  purposes  of  this  section—  , 

“(1)  Qualified  medical  EXPENSES— The  term  qualified  medical  expenses 
means  any  expense  for  medical  care  (as  defined  in  section  213(d));  except  that 
such  term  shall  not  include  any  expense  for  insurance.  ,,  .  ,. 

“(2)  ACCOUNT  beneficiary. — The  term  account  beneficiary  means  the  indi¬ 
vidual  for  whose  benefit  the  medical  savings  account  is  maintained. 

“(f)  Custodial  Accounts. — For  purposes  of  this  section,  a  custodial  account  shall 

be  treated  as  a  trust  if — 
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“(1)  the  assets  of  such  account  are  held  by  a  bank  (as  defined  in  section 
408(n)),  insurance  company  (as  defined  in  section  816),  or  another  person  who 
demonstrates  to  the  satisfaction  of  the  Secretary  that  the  manner  in  which  he 
will  administer  the  account  will  be  consistent  with  the  requirements  of  this  sec¬ 
tion,  and 

“(2)  the  custodial  account  would,  except  for  the  fact  that  it  is  not  a  trust,  con¬ 
stitute  a  medical  savings  account  described  in  subsection  (a). 

For  purposes  of  this  title,  in  the  case  of  a  custodial  account  treated  as  a  trust  by 
reason  of  the  preceding  sentence,  the  custodian  of  such  account  shall  be  treated  as 
the  trustee  thereof.  * 

“(g)  Reports. — The  trustee  of  a  medical  savings  account  shall  keep  such  records 
and  make  such  reports  regarding  such  account  to  the  Secretary  and  to  the  account 
beneficiary  with  respect  to  contributions,  distributions,  and  such  other  matters  as 
the  Secretary  may  require  under  regulations.  The  reports  required  by  this  sub¬ 
section  shall  be  filed  at  such  time  and  in  such  manner  and  furnished  to  such  indi¬ 
viduals  at  such  time  and  in  such  manner  as  may  be  required  by  such  regulations.” 

(2)  Employer  payments  excluded  from  employment  tax  base. — 

(A)  Social  security  taxes.— 

(i)  Subsection  (a)  of  section  3121  is  amended  by  striking  “or”  at  the 
end  of  paragraph  (20),  by  striking  the  period  at  the  end  of  paragraph 
(21)  and  inserting  “;  or”,  and  by  inserting  after  paragraph  (21)  the  fol¬ 
lowing  new  paragraph: 

“(22)  any  payment  made  to  or  for  the  benefit  of  an  employee  if  at  the  time 
of  such  payment  it  is  reasonable  to  believe  that  the  employee  will  be  able  to 
exclude  such  payment  from  income  under  section  106(c).” 

(ii)  Subsection  (a)  of  section  209  of  the  Social  Security  Act  is  amended 
by  striking  “or”  at  the  end  of  paragraph  ( 18),  by  striking  the  period  at 
the  end  of  paragraph  (19)  ana  inserting  or”,  and  by  inserting  after 
paragraph  (19)  the  following  new  paragraph: 

“(20)  any  payment  made  to  or  for  the  benefit  of  an  employee  if  at  the  time 
of  such  payment  it  is  reasonable  to  believe  that  the  employee  will  be  able  to 
exclude  such  payment  from  income  under  section  106(c)  of  the  Internal  Revenue 
Code  of  1986.” 

(B)  Railroad  retirement  tax. — Subsection  (e)  of  section  3231  is  amend¬ 
ed  by  adding  at  the  end  the  following  new  paragraph: 

“(10)  MEDICAL  savings  ACCOUNT  CONTRIBUTIONS. — The  term  ‘compensation’ 
shall  not  include  any  payment  made  to  or  for  the  benefit  of  an  employee  if  at 
the  time  of  such  payment  it  is  reasonable  to  believe  that  the  employee  will  be 
able  to  exclude  such  payment  from  income  under  section  106(c).” 

(C)  Unemployment  tax.— Subsection  (b)  of  section  3306  is  amended  by 
striking  “or”  at  the  end  of  paragraph  ( 15),  by  striking  the  period  at  the  end 
of  paragraph  (16)  and  inserting  or”,  and  by  inserting  after  paragraph  (16) 
the  following  new  paragraph: 

“(17)  any  payment  made  to  or  for  the  benefit  of  an  employee  if  at  the  time 
of  such  payment  it  is  reasonable  to  believe  that  the  employee  will  be  able  to 
exclude  such  payment  from  income  under  section  106(c).” 

(D)  Withholding  tax.— Subsection  (a)  of  section  3401  is  amended  by 
striking  “or”  at  the  end  of  paragraph  (19),  by  striking  the  period  at  the  end 
of  paragraph  (20)  and  inserting  “;  or”,  and  by  inserting  after  paragraph  (20) 
the  following  new  paragraph: 

“(21)  any  payment  made  to  or  for  the  benefit  of  an  employee  if  at  the  time 
of  such  payment  it  is  reasonable  to  believe  that  the  employee  will  be  able  to 
exclude  such  payment  from  income  under  section  106(c).” 

(3)  Tax  on  prohibited  transactions.— Section  4975  (relating  to  prohibited 
transactions)  is  amended — 

(A)  by  adding  at  the  end  of  subsection  (c)  the  following  new  paragraph: 

“(4)  Special  rule  for  MEDICAL  SAVINGS  accounts.— An  individual  for  whose 

benefit  a  medical  savings  account  (within  the  meaning  of  section  7705)  is  estab¬ 
lished  shall  be  exempt  from  the  tax  imposed  T)y  this  section  with  respect  to  any 
transaction  concerning  such  account  (which  would  otherwise  be  taxable  under 
this  section)  if,  with  respect  to  such  transaction,  the  account  ceases  to  be  a  med¬ 
ical  savings  account  by  reason  of  the  application  of  section  7705(cX2)(A)  to  such 
account.”,  and 

(B)  by  inserting  “or  a  medical  savings  account  described  in  section  7705” 
in  subsection  (e)(1)  after  “described  in  section  408(a)”. 

(4)  Failure  to  provide  reports  on  medical  savings  accounts.— Section 
6693  (relating  to  failure  to  provide  reports  on  individual  retirement  account  or 
annuities)  is  amended — 
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(A)  by  inserting  “or  on  medical  savings  accounts”  after  “annuities”  in  the 
heading  of  such  section,  and 

(B)  by  adding  at  the  end  of  subsection  (a)  the  following:  “The  person  re¬ 
quired  by  section  7705(g)  to  file  a  report  regarding  a  medical  savings  ac¬ 
count  at  the  time  and  in  the  manner  required  by  such  section  shall  pay  a 
penalty  of  $50  for  each  failure  unless  it  is  shown  that  such  failure  is  due 
to  reasonable  cause.” 

(5)  Clerical  Amendments. — 

(A)  The  table  of  sections  for  chapter  79  is  amended  by  adding  at  the  end 
the  following: 

“Sec.  7705.  Medical  savings  accounts.” 

(B)  The  table  of  sections  for  subchapter  B  of  chapter  68  is  amended  by 
inserting  “or  on  medical  savings  accounts”  after  “annuities”  in  the  item  re¬ 
lating  to  section  6693. 

(d)  Employment  Tax  Treatment  of  Amount  Not  Excluded  Under  Section 
106.— 

(1)  Social  security  tax. — 

(A)  Subsection  (a)  of  section  3121  is  amended  by  inserting  after  para¬ 
graph  (22)  the  following  new  sentence: 

“Nothing  in  paragraph  (2)  shall  exclude  from  the  term  ‘wages’  any  amount  which 
is  required  to  be  included  in  gross  income  under  section  106(b).” 

(B)  Subsection  (a)  of  section  209  of  the  Social  Security  Act  is  amended 
by  inserting  after  paragraph  (20)  the  following  new  sentence: 

“Nothing  in  paragraph  (2)  shall  exclude  from  the  term  ‘wages’  any  amount  which 
is  required  to  be  included  in  gross  income  under  section  106(b)  of  the  Internal  Reve¬ 
nue  Code  of  1986.” 

(2)  Railroad  retirement  tax. — Paragraph  (1)  of  section  3231(e)  is  amended 
by  adding  at  the  end  thereof  the  following  new  sentence:  “Nothing  in  clause  (i) 
of  the  second  sentence  of  this  paragraph  shall  exclude  from  the  term  ‘compensa¬ 
tion’  any  amount  which  is  required  to  be  included  in  gross  income  under  section 
106(b).” 

(3)  Unemployment  tax. — Subsection  (b)  of  section  3306  is  amended  by  insert¬ 
ing  after  paragraph  (17)  the  following  new  sentence: 

“Nothing  in  paragraph  (2)  shall  exclude  from  the  term  ‘wages’  any  amount  which 
is  required  to  be  included  in  gross  income  under  section  106(b).” 

(4)  Wage  withholding. — Subsection  (a)  of  section  3401  is  amended  by  adding 
at  the  end  thereof  the  following  new  sentence: 

“Nothing  in  the  preceding  provisions  of  this  subsection  (other  than  paragraph  (21)) 
shall  exclude  from  the  term  ‘wages’  any  amount  which  is  required  to  be  included 
in  gross  income  under  section  106(b).” 

(e)  Effective  Date. — 

(1)  Provisions  other  than  medical  savings  accounts.— 

(A)  IN  GENERAL. — Except  as  provided  in  subparagraphs  (B)  and  (C),  the 
amendments  made  by  subsections  (a)  and  (d),  and  so  much  of  the  amend¬ 
ment  made  by  subsection  (b)  as  relates  to  section  106(b)  of  the  Internal 
Revenue  Code  of  1986,  shall  take  effect  on  January  1,  1995. 

(B)  Benefits  provided  pursuant  to  collective  bargaining  agree¬ 
ments. — In  the  case  of  a  cafeteria  plan  or  flexible  spending  arrangement 
maintained  pursuant  to  1  or  more  collective  bargaining  agreements  be¬ 
tween  employee  representatives  and  1  or  more  employers  which  was  rati¬ 
fied  before  June  30,  1994,  the  amendments  referred  to  in  subparagraph  (A) 
shall  not  apply  to  benefits  pursuant  to  any  such  agreement  provided  before 
the  date  on  which  the  last  of  such  agreements  terminate  (determined  with¬ 
out  regard  to  any  extension  thereof  on  or  after  June  30,  1994).  The  preced¬ 
ing  sentence  shall  cease  to  apply  with  respect  to  any  such  agreement  on  the 
effective  date  of  any  modification  of  such  agreement  on  or  after  June  30, 
1994. 

(C)  State  and  local  employees  covered  by  collective  bargaining 
AGREEMENTS. — In  the  case  of  employees  of  a  State  or  political  subdivision 
thereof — 

(i)  who  are  not  entitled  to  the  benefits  of  subparagraph  (B), 

(ii)  who  are  covered  by  1  or  more  collective  bargaining  agreements 
with  such  State  or  political  subdivision  which  was  ratified  before  June 

30,  1994,  and  .  ...  _  ... 

(iii)  who  are  eligible  to  participate  in  a  cafeteria  plan  or  flexible 
spending  arrangement  which  was  established  by  State  or  local  law  and 
which  is  in  effect  on  such  date, 
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the  amendments  referred  to  in  subparagraph  (A)  shall  not  apply  to  benefits 
provided  under  such  plan  or  arrangement  (as  in  effect  on  such  date)  before 
January  1,  1999. 

(2)  Medical  savings  accounts. — The  amendments  made  by  this  section 
(other  than  the  amendments  referred  to  in  paragraph  ( 1)(A))  shall  take  effect 
on  January  1,  1998. 

SEC.  11202.  DEDUCTION  FOR  HEALTH  INSURANCE  fiOSTS  OF  SELF-EMPLOYED  INDIVIDUALS 
INCREASED  AND  MADE  PERMANENT. 

(a)  Provision  Made  Permanent.—  » 

(1)  In  general. — Subsection  (1)  of  section  162  (relating  to  special  rules  for 
health  insurance  costs  of  self-employed  individuals)  is  amended  by  striking 
paragraph  (6). 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1)  shall  apply  to 
taxable  years  beginning  after  December  31,  1993. 

(b)  Deduction  Increased  to  80  Percent.— 

(1)  In  general. — Paragraph  (1)  of  section  162(1)  is  amended  by  striking  “25 
percent”  and  inserting  “80  percent”. 

(2)  Other  coverage.— Subparagraph  (B)  of  section  162(1)(2)  is  amended  to 
read  as  follows: 

“(B)  Other  coverage. — Paragraph  (1)  shall  not  apply  to  any  taxpayer  for 
any  calendar  month  for  which  the  taxpayer  or  the  taxpayer’s  spouse — 

“(i)  is  normally  employed  by  an  employer  for  at  least  25  hours  per 
week,  or 

“(ii)  is  eligible  to  participate  in  a  subsidized  health  plan  maintained 
by  any  employer  of  such  taxpayer  or  spouse.” 

(3)  Effective  date. — The  amendments  made  by  this  subsection  shall  apply 
to  taxable  years  beginning  after  December  31,  1997. 

SEC.  11203.  LIMITATION  ON  PREPAYMENT  OF  MEDICAL  INSURANCE  PREMIUMS. 

(a)  General  Rule. — Subsection  (d)  of  section  213  is  amended  by  adding  at  the 
end  the  following  new  paragraph: 

“(10)  Limitation  on  prepayments. — If  the  taxpayer  pays  a  premium  or  other 
amount  which  constitutes  medical  care  under  paragraph  (1),  to  the  extent  such 

Eremium  or  other  amount  is  properly  allocable  to  insurance  coverage  or  care  to 
e  provided  during  periods  more  than  12  months  after  the  month  in  which  such 
payment  is  made,  such  premium  shall  be  treated  as  paid  ratably  over  the  period 
during  which  such  insurance  coverage  or  care  is  to  be  provided.  The  preceding 
sentence  shall  not  apply  to  any  premium  to  which  paragraph  (7)  applies.” 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a)  shall  apply  to 
amounts  paid  after  December  31,  1994. 

Subtitle  C— Extending  Medicare  Coverage  of,  and 
Application  of  Hospital  Insurance  Tax  to,  All 
State  and  Local  Government  Employees 

SEC.  11301.  EXTENDING  MEDICARE  COVERAGE  OF,  AND  APPLICATION  OF  HOSPITAL  INSUR¬ 
ANCE  TAX  TO,  ALL  STATE  AND  LOCAL  GOVERNMENT  EMPLOYEES. 

(a)  In  General. — 

(1)  Application  of  hospital  insurance  tax.— Section  3121(u)(2)  is  amended 
by  striking  subparagraphs  (C)  and  (D). 

(2)  Coverage  under  medicare.— Section  210(p)  of  the  Social  Security  Act  (42 
U.S.C.  410(p))  is  amended  by  striking  paragraphs  (3)  and  (4). 

(3)  Effective  date. — The  amendments  made  by  this  subsection  shall  apply 
to  services  performed  after  December  31,  1996. 

(b)  Phasein  of  Amount  of  Tax  With  Respect  to  Employees  Newly  Subject 
to  Tax. — Subsection  (u)  of  section  3121  is  amended  by  adding  at  the  end  the  follow¬ 
ing  new  paragraph: 

“(4)  Phasein  of  amount  of  tax  with  respect  to  certain  employees. — If 
the  wages  paid  to  any  individual  during  any  period  before  January  1,  2000 
would  not  be  subject  to  tax  under  sections  3101(b)  and  3111(b)  but  for  the  re¬ 
peal  of  subparagraphs  (C)  and  (D)  of  paragraph  (2),  the  rates  of  the  taxes  im¬ 
posed  by  such  sections  with  respect  to  such  wages  paid  during  such  period  shall 
be — 

“(A)  0.3625  percent  in  the  case  of  wages  paid  during  1997, 

“(B)  0.725  percent  in  the  case  of  wages  paid  during  1998,  and 
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“(C)  1.0875  percent  in  the  case  of  wages  paid  during  1999.” 

(c)  Transition  in  Benefits  for  State  and  Local  Government  Employees  and 
Former  Employees  — 

( 1)  In  general. — 

(A)  Employees  newly  subject  to  tax. — For  purposes  of  sections  226, 
226A,  and  1811  of  the  Social  Security  Act,  in  the  case  of  any  individual  who 
performs  services  during  the  calendar  quarter  beginning  January  1,  1997, 
the  wages  for  which  are  subject  to  the  tax  imposed  by  section  3101(b)  of 
the  Internal  Revenue  Code  of  1986  only  because  of  the  amendments  made 
by  subsection  (a),  the  individual’s  medicare  qualified  State  or  local  govern¬ 
ment  employment  (as  defined  in  subparagraph  (B))  performed  before  Janu¬ 
ary  1,  1997,  shall  be  considered  to  be  “employment”  (as  defined  for  purposes 
of  title  II  of  such  Act),  but  only  for  purposes  of  providing  the  individual  (or 
another  person)  with  entitlement  to  hospital  insurance  benefits  under  part 
A  of  title  XVIII  of  such  Act  for  months  beginning  with  January  1997. 

(B)  Medicare  qualified  state  or  local  government  employment  de¬ 
fined. — In  this  paragraph,  the  term  “medicare  qualified  State  or  local  gov¬ 
ernment  employment”  means  medicare  qualified  government  employment 
described  in  section  210(p)(l)(B)  of  the  Social  Security  Act  (determined 
without  regard  to  section  210(p)(3)  of  such  Act,  as  in  effect  before  its  repeal 
under  subsection  (a)(2)). 

(2)  Authorization  of  appropriations. — There  are  authorized  to  be  appro¬ 
priated  to  the  Federal  Hospital  Insurance  Trust  Fund  from  time  to  time  such 
sums  as  the  Secretary  of  Health  and  Human  Services  deems  necessary  for  any 
fiscal  year  on  account  of — 

(A)  payments  made  or  to  be  made  during  such  fiscal  year  from  such  Trust 
Fund  with  respect  to  individuals  who  are  entitled  to  benefits  under  title 
XVIII  of  the  Social  Security  Act  solely  by  reason  of  paragraph  ( 1), 

(B)  the  additional  administrative  expenses  resulting  or  expected  to  result 
therefrom,  and 

(C)  any  loss  in  interest  to  such  Trust  Fund  resulting  from  the  payment 
of  those  amounts,  in  order  to  place  such  Trust  Fund  in  the  same  position 
at  the  end  of  such  fiscal  year  as  it  would  have  been  in  if  this  subsection 
had  not  been  enacted. 

(3)  Information  to  individuals  who  are  prospective  medicare  bene¬ 
ficiaries  based  on  state  and  local  government  employment. — Section 
226(g)  of  the  Social  Security  Act  (42  U.S.C.  426(g))  is  amended— 

(A)  by  redesignating  paragraphs  (1)  through  (3)  as  subparagraphs  (A) 
through  (C),  respectively, 

(B)  by  inserting  “(1)”  after  “(g)”,  and 

(C)  by  adding  at  the  end  the  following  new  paragraph: 

“(2)  The  Secretary,  in  consultation  with  State  and  local  governments,  shall 
provide  procedures  designed  to  assure  that  individuals  who  perform  medicare 
qualified  government  employment  by  virtue  of  service  described  in  section 
210(a)(7)  are  informed  with  respect  to  (A)  their  eligibility  or  potential  eligibility 
for  hospital  insurance  benefits  (based  on  such  employment)  under  part  A  of  title 
XVIII,  (B)  the  requirements  for,  and  conditions  of,  such  eligibility,  and  (C)  the 
necessity  of  timely  application  as  a  condition  of  becoming  entitled  under  sub¬ 
section  (b)(2)(C),  giving  particular  attention  to  individuals  who  apply  for  an  an¬ 
nuity  or  retirement  benefit  and  whose  eligibility  for  such  annuity  or  retirement 
benefit  is  based  on  a  disability.” 

(c)  Technical  Amendments.—  , 

(1)  Subparagraph  (A)  of  section  3121(u)(2)  is  amended  by  striking  subpara¬ 
graphs  (B)  and  (C) ,”  and  inserting  “subparagraph  <B),”.  .  ^  TT  c  n 

(2)  Subparagraph  (B)  of  section  210(p)(l)  of  the  Social  Security  Act  (42  U.S.C. 
410(p)(l))  is  amended  by  striking  “paragraphs  (2)  and  (3).”  and  inserting  ‘para- 

k  (2)  ” 

(3)  Section  218  of  the  Social  Security  Act  (42  U.S.C.  418)  is  amended  by  strik¬ 
ing  subsection  (n).  _  „  ,  01 

(4)  The  amendments  made  by  this  subsection  shall  apply  after  December  31, 

1996. 
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Subtitle  D — Treatment  of  Organizations  Providing 
Health  Care  Services  and  Related  Organizations 

SEC.  11401.  QUALIFICATION  AND  DISCLOSURE  REQUIREMENTS  FOR  CERTAIN  NONPROFIT 
HEALTH  CARE  ORGANIZATIONS. 

(a)  Treatment  of  Hospitals  and  Other  Entities  Providing  Health  Care 
SERVICES. — Section  501  (relating  to  exemption  from  tax  on  corporations,  certain 
trusts,  etc.)  is  amended  by  redesignating  subsection  (n)  as  subsection  (o)  ahd  by  in¬ 
serting  after  subsection  (m)  the  following  new  subsection: 

“(n)  Qualification  of  Health  Care  Organizations  as  Exempt  Organiza¬ 
tions.— 

“(1)  In  GENERAL. — An  organization  which  is  described  in  paragraph  (3)  or  (4) 
of  subsection  (c)  and  the  predominant  activity  of  which  is  the  provision  of  health 
care  services  shall  be  exempt  from  tax  under  subsection  (a)  only  if — 

“(A)  such  organization,  with  the  participation  of  community  representa¬ 
tives,  annually — 

“(i)  assesses  its  community’s  needs  for  health  care  services  and  quali¬ 
fied  outreach  services,  and 
“(ii)  prepares  a  written  plan  to  meet  those  needs, 

“(B)  pursuant  to  such  plan,  such  organization  provides  (directly  or  indi¬ 
rectly)  significant  qualified  outreach  services, 

“(C)  at  least  80  percent  of  the  members  of  the  board  of  directors  of  such 
organization  are  independent  members, 

“(D)  such  organization  does  not  discriminate  against  individuals  in  the 
provision  of  health  care  services  on  the  basis  of  participation  in  a  govern¬ 
ment-sponsored  health  plan, 

“(E)  such  organization  does  not  discriminate  against  individuals  in  the 
provision  of  emergency  health  care  services  on  the  basis  of  ability  to  pay, 
and 

“(F)  to  the  extent  of  such  organization’s  financial  ability,  such  organiza¬ 
tion  does  not  discriminate  against  individuals  in  the  provision  of  medically 
necessary  health  care  services  (other  than  emergency  services)  on  the  basis 
of  ability  to  pay. 

“(2)  Special  rule  for  health  maintenance  organizations.— A  health 
maintenance  organization  shall  not  be  treated  as  described  in  subsection  (c)(3) 
unless  substantially  all  of  its  primary  care  health  services  is  provided  as  de¬ 
scribed  in  subsection  (mX6)(A). 

“(3)  Definitions. — For  purposes  of  this  subsection — 

“(A)  Qualified  outreach  services.— The  term  ‘qualified  outreach  serv¬ 
ices’  means  health  care  services  (or  preventive  care,  educational,  or  social 
services  programs  related  thereto)  which  are  provided — 

“(i)  in  1  or  more  medically  underserved  areas,  or 
“(ii)  at  below  cost  to  individuals  who  are  otherwise  unable  to  afford 
such  services. 

Such  term  shall  not  include  insurance  described  in  subparagraph  (B)(iii) 
unless  such  insurance  is  provided  on  a  subsidized  basis. 

(B)  Health  care  services. — The  term  ‘health  care  services’  means — 

“(i)  any  activity  of  providing  medical  care  (as  defined  in  section 

213(dXlXA))  to  individuals, 

“(ii)  in  the  case  of  an  organization  described  in  subsection  (cX3),  any 
activity  which  is  treated  as  accomplishing  an  exempt  purpose  of  the  or¬ 
ganization  solely  because  it  is  carried  on  as  part  of  an  activity  de¬ 
scribed  in  clause  (i),  and 

“(iii)  insurance  (other  than  commercial-type  insurance,  as  defined  in 
subsection  (m))  for  the  activities  described  in  clauses  (i)  and  (ii). 

(C)  Medically  underserved  area. — The  term  ‘medically  underserved 
area’  means,  with  respect  to  a  health  care  service,  any  area  reasonably  de¬ 
termined  by  the  organization  (in  a  manner  not  inconsistent  with  regula¬ 
tions  prescribed  by  the  Secretary)  to  have — 

(i)  a  shortage  (relative  to  the  number  of  individuals  needing  such 
service)  of  health  professionals  performing  such  service,  or 
“(ii)  a  population  group  experiencing  such  a  shortage. 

Such  term  includes  a  health  professional  shortage  area  (as  defined  in  sec¬ 
tion  332  of  the  Public  Health  Service  Act). 
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“(D)  Independent  member. — The  term  ‘independent  member’  means  a 
member  of  the  board  of  directors  of  an  organization  who  receives  no  com¬ 
pensation  (directly  or  indirectly) — 

“(i)  for  medical  services  performed  in  connection  with  such  organiza¬ 
tion,  or 

“(ii)  for  services  as  an  officer  of  such  organization  (other  than  as  a 
member  of  such  board). 

For  purposes  of  clause  (ii),  the  term  ‘officer’  includes  any  individual  having 
powers  or  responsibilities  similar  to  those  of  officers. 

“(4)  Exception. — This  subsection  shall  not  apply  to  any  organization  which 
provides  health  care  services  exclusively  on  an  uncompensated  basis,  regardless 
of  ability  to  pay. 

“(5)  Safe  harbor  for  nursing  homes.— 

“(A)  In  GENERAL. — A  nursing  home  shall  be  treated  as  meeting  the  re¬ 
quirement  of  paragraph  (1)(D)  if  it  accepts  a  proportion  of  Medicaid  pa¬ 
tients  which  meets  a  safe  harbor  prescribed  by  the  Secretary  for  purposes 
of  this  paragraph. 

“(B)  Definitions. —  For  purposes  of  subparagraph  (A) — 

“(i)  Nursing  home. — The  term  ‘nursing  home’  means  any  facility 
which  is  of  a  type  which  is  traditionally  considered  a  nursing  home. 

“(ii)  Medicaid  patient. — The  term  ‘Medicaid  patient’  means  any  in¬ 
dividual  eligible  to  receive  medical  assistance  under  a  State  plan  ap¬ 
proved  under  title  XIX  of  the  Social  Security  Act. 

“(6)  Disallowance  of  charitable  deductions. — No  gift  or  bequest  to  an  or¬ 
ganization  which  is  not  exempt  from  tax  by  reason  of  this  subsection  shall  be 
allowed  as  a  deduction  under  section  170,  545(b)(2),  556(b)(2),  642(c),  2055, 
2106(aX2),  or  2522. 

“(7)  Requirements  supplement  other  requirements. — The  requirements  of 
this  subsection  are  in  addition  to,  and  not  in  lieu  of,  the  requirements  otherwise 
applicable  to  an  organization  described  in  paragraph  (3)  or  (4)  of  subsection  (c).” 
(b)  Reporting  and  Disclosure  of  Needs  Assessment  and  Plan.— 

( 1)  Reporting.— 

(A)  Organizations  described  in  section  501(c)(3).— Subsection  (b)  of 
section  6033  (relating  to  certain  organizations  described  in  section  501(c)(3)) 
is  amended  by  striking  “and”  at  the  end  of  paragraph  (9),  by  redesignating 
paragraph  (10)  as  paragraph  (14),  and  by  inserting  after  paragraph  (9)  the 
following  new  paragraphs: 

“(10)  in  the  case  of  an  organization  which  prepares  a  plan  described  in  section 
501(n)(l)(A)  (relating  to  community  needs) — 

“(A)  a  copy  of  such  plan  for  the  year,  and 

“(B)  information  on  the  implementation  of  such  plan  for  the  year  (includ¬ 
ing  unrecovered  costs  and  revenues  foregone  in  furtherance  of  such  plan), 
“(11)(A)  the  amount  (if  any)  of  tax  paid  by  the  organization  during  the  year 
under  section  4958  (relating  to  tax  on  failure  to  satisfy  section  501(n)),  and 
“(B)  the  amount  (if  any)  of  tax  imposed  by  section  4958  on  the  organization 
which  was  not  assessed,  or  the  assessment  of  which  was  abated,  pursuant  to 
section  4958(d), 

“(12)  such  information  as  the  Secretary  may  require  with  respect  to  any  ex¬ 
cess  benefit  transaction  (as  defined  in  section  4959(c)), 

“(13)  in  the  case  of  an  applicable  tax-exempt  health  care  organization  (as  de¬ 
fined  in  section  4960),  the  respective  amounts  (if  any)  of  the  taxes  paid  by  the 
organization  during  the  year  (and  such  other  information  as  the  Secretary  may 
require  with  respect  to  the  activities  resulting  in  such  taxes)  under— 

“(A)  section  4911  (relating  to  tax  on  excess  expenditures  to  influence  leg¬ 
islation),  ,  ,  ,  . 

“(B)  section  4912  (relating  to  tax  on  disqualifying  lobbying  expenditures 
of  certain  organizations),  and 

“(C)  section  4955  (relating  to  taxes  on  political  expenditures  of  section 
501(c)(3)  organizations),  and”  ,  . 

(B)  Organizations  described  in  section  501(c)(4). — Section  6033  is 
amended  by  redesignating  subsection  (0  as  subsection  (g)  and  by  inserting 
after  subsection  (e)  the  following  new  subsection: 

“(0  Certain  Organizations  Described  in  Section  501(c)(4).— Every  organiza¬ 
tion  described  in  section  501(c)(4)  which  is  subject  to  the  requirements  of  subsection 
(a)  and  which  prepares  a  plan  described  in  section  501(n)(l)(A)  (relating  to  commu¬ 
nity  needs)  for  the  year—  ,  ,  , 

“(1)  shall  include  a  copy  of  such  plan  with  the  return  required  under  sub¬ 
section  (a)  for  the  year,  and 
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“(2)  shall  include  on  such  return  the  information  referred  to  in  paragraphs 
(10)(B),  (11),  and  (12)  of  subsection  (b)  with  respect  to  such  organization.” 

(2)  Disclosure. — 

(A)  In  general. — Subsection  (e)  of  section  6104  (relating  to  public  inspec¬ 
tion  of  certain  annual  returns  and  applications  for  exemption)  is  amended 
by  adding  at  the  end  the  following  new  paragraph:1 

“(3)  Community  health  care  needs  assessment  and  plan  and  application 

FOR  EXEMPTION. — 

“(A)  In  GENERAL. — Every  organization  which  is  required  to  prepare  a  plan 
described  in  section  501(n)(l)(A)  (relating  to  community  needs) —  > 

“(i)  shall  make  a  copy  of  such  plan  (and  the  assessment  on  which 
such  plan  is  based)  available  for  inspection  during  regular  business 
hours  by  any  individual  at  the  principal  office  of  such  organization  and, 
if  such  organization  regularly  maintains  1  or  more  regional  or  district 
offices  having  3  or  more  employees,  at  each  such  regional  or  district  of¬ 
fice,  and 

“(ii)  upon  request  of  an  individual  made  at  such  principal  office  or 
such  a  regional  or  district  office,  shall  provide — 

“(I)  a  copy  of  such  plan  (and  assessment), 

“(II)  a  copy  of  the  annual  return  filed  under  section  6033,  and 
“(III)  a  copy  of  the  application,  papers,  letters,  and  other  docu¬ 
ments  referred  to  in  paragraph  (2)(A)(ii), 
to  such  individual  without  charge  other  than  a  reasonable  fee  for  any 
reproduction  and  mailing  costs. 

If  the  request  under  clause  (ii)  is  made  in  person,  such  copies  shall  be  pro¬ 
vided  immediately  and,  if  made  other  than  in  person,  shall  be  provided 
within  30  days. 

“(B)  Period  of  availability.— Subparagraph  (A)  shall  apply— 

“(i)  with  respect  to  any  plan  (and  assessment)  during  the  3-year  pe¬ 
riod  after  the  close  of  the  year  for  which  such  plan  is  prepared, 

“(ii)  with  respect  to  any  return,  during  the  3-year  period  beginning 
on  the  filing  date  (as  defined  in  paragraph  (1)(D)),  and 
“(iii)  with  respect  to  the  material  referred  to  in  subparagraph 
(AXiiXUI),  at  any  time. 

“(C)  Limitation.— ^Subparagraph  (A)(ii)  shall  not  apply  to  any  request  if 
the  Secretary  determines,  upon  application  by  an  organization,  that  such 
request  is  part  of  a  harassment  campaign  and  that  compliance  with  such 
request  is  not  in  the  public  interest.” 

(B)  Technical  amendment. — The  heading  for  subsection  (e)  of  section 
6104  is  amended  by  striking  “and  Applications  for  Exemption”  and  in¬ 
serting  “,  Applications  for  Exemption,  and  Community  Needs  Assess¬ 
ment  and  Plan  for  Health  and  Outreach  Services”. 

(c)  Fundraising  Solicitations  Required  to  Disclose  Availability  of  Annual 
Return. — 


(1)  Paragraph  (1)  of  section  6104(e)  is  amended  by  adding  at  the  end  the  fol¬ 
lowing  new  subparagraph: 

“(E)  Fundraising  solicitations  of  certain  health  care  organiza¬ 
tions  required  to  disclose  availability  of  annual  return.— In  the  case 
of  an  applicable  tax-exempt  health  care  organization  (as  defined  in  section 
4960),  each  fundraising  solicitation  (as  defined  in  section  6113(c))  by  (or  on 
behalf  of)  such  organization  shall  contain  an  express  statement  (in  a  con¬ 
spicuous  and  easily  recognizable  format)  that  such  return  shall  be  provided 
to  individuals  upon  request.” 

(2)  Penalty. — 


(A)  Section  6710  is  amended  by  striking  “section  6113”  each  place  it  ap¬ 
pears  and  inserting  “section  6113  or  6104(eXl)(E)”. 

(B)  Subsection  (a)  of  section  6710  is  amended  by  inserting  “($100  in  the 
case  of  a  failure  to  meet  the  requirements  of  section  6104(e)(1)(E))”  after 

$1,000”. 

(C)  The  section  heading  of  section  6710  is  amended  by  inserting  before 
the  period  “;  FAILURE  BY  CERTAIN  HEALTH  CARE  ORGANIZA¬ 
TIONS  TO  DISCLOSE  AVAILABILITY  OF  ANNUAL  RETURN” 

(D)  The  table  of  sections  for  part  I  of  subchapter  B  of  chapter  68  is 
amended  by  inserting  before  the  period  at  the  end  of  the  item  relating  to 
section  6710  the  following:  Failure  by  Certain  Health  Care  Organizations 
to  Disclose  Availability  of  Annual  Return”. 

(E)  Subparagraph  (C)  of  section  6652(cXl)  is  amended  by  striking  “(e)(1)” 
and  inserting  (eXl)  (other  than  subparagraph  (E))”. 
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(d)  Effective  Date.— 

(1)  In  general. — Except  as  provided  in  paragraphs  (2)  and  (3),  the  amend¬ 
ments  made  by  this  section  shall  take  effect  on  January  1,  1995. 

(2)  Requirement  of  independent  board  of  directors. — Subparagraph  (C) 
of  section  501(n)(l)  of  the  Internal  Revenue  Code  of  1986,  as  added  by  this  sec¬ 
tion,  shall  take  effect  on  January  1,  1997. 

(3)  HMO  SERVICE  REQUIREMENT. — So  much  of  the  amendments  made  by  this 
section  as  relate  to  section  501(nX2)  of  such  Code,  as  added  by  this  section, 
shall  take  effect  on  the  date  of  the  enactment  of  this  Act. 

SEC.  11402.  EXCISE  TAXES  FOR  FAILURE  BY  TAX-EXEMPT  HEALTH  CARE  ORGANIZATIONS  TO 
MEET  CERTAIN  QUALIFICATION  REQUIREMENTS. 

(a)  In  General. — Chapter  42  (relating  to  private  foundations  and  certain  other 
tax-exempt  organizations)  is  amended  by  redesignating  subchapter  D  as  subchapter 
E  and  by  inserting  after  subchapter  C  the  following  new  subchapter: 

“Subchapter  D — Failure  By  Tax-Exempt  Health 
Care  Organizations  To  Meet  Certain  Qualifica¬ 
tion  Requirements 


“Sec.  4958.  Tax  on  failure  to  satisfy  section  501(n). 

“Sec.  4959.  Taxes  on  excess  benefit  transactions. 

“Sec.  4960.  Other  definitions. 

“SEC.  4958.  TAX  ON  FAILURE  TO  SATISFY  SECTION  501(n). 

“(a)  Imposition  of  Tax. — There  is  hereby  imposed  on  any  applicable  tax-exempt 
health  care  organization  which  fails  to  meet  1  or  more  of  the  requirements  of  section 
501(n)(l)  during  any  taxable  year  a  tax  equal  to  the  greater  of — 

“(1)  $25,000,  or 

“(2)  5  percent  of  the  organization’s  net  investment  income  for  such  taxable 
year. 

“(b)  Payment  of  Tax. — The  tax  imposed  by  this  section  shall  be  paid  by  the  orga¬ 
nization. 

“(c)  Determination  of  Net  Investment  Income. — For  purposes  of  this  section — 
“(1)  In  GENERAL. — The  net  investment  income  of  an  applicable  tax-exempt 
health  care  organization  shall  include  the  net  investment  income  of— 

“(A)  each  organization  which  would  be  described  in  subparagraph  (A)  or 
(B)  of  section  509(a)(3)  or  in  section  509(a)(4)  with  respect  to  such  health 
care  organization  if  such  health  care  organization  were  described  in  section 
509(a)(2),  and 

“(B)  each  organization  which  is  organized  and  operated  for  the  benefit  of, 
and  which  directly  or  indirectly  is  controlled  by,  such  health  care  organiza¬ 
tion. 

“(2)  Net  investment  income. — The  term  ‘net  investment  income’  has  the 
meaning  given  such  term  by  section  4940. 

“(d)  Waiver. — If  it  is  established  to  the  satisfaction  of  the  Secretary  that — 

“(1)  a  failure  was  due  to  reasonable  cause  and  not  to  willful  neglect,  and 
“(2)  the  organization  has  established  safeguards  to  prevent  future  such  fail¬ 
ures  (and  has  taken  such  additional  corrective  action  as  is  prescribed  by  the 
Secretary  by  regulations), 

then  the  tax  imposed  by  subsection  (a)  (including  interest)  by  reason  of  such  failure 
shall  not  be  assessed  and,  if  assessed,  the  assessment  shall  be  abated  and,  if  col¬ 
lected,  shall  be  credited  or  refunded  as  an  overpayment. 

“SEC.  4959.  TAXES  ON  EXCESS  BENEFIT  TRANSACTIONS. 

“(a)  Initial  Taxes. — 

“(1)  On  the  disqualified  person.— There  is  hereby  imposed  on  each  excess 
benefit  transaction  a  tax  equal  to  25  percent  of  the  excess  benefit.  The  tax  im¬ 
posed  by  this  paragraph  shall  be  paid  by  any  disqualified  person  referred  to  in 
subsection  (e)(1)  with  respect  to  such  transaction. 

“(2)  On  the  management. — In  any  case  in  which  a  tax  is  imposed  by  para¬ 
graph  (1),  there  is  hereby  imposed  on  the  participation  of  any  organization  man¬ 
ager  in  the  excess  benefit  transaction,  knowing  that  it  is  such  a  transaction,  a 
tax  equal  to  10  percent  of  the  excess  benefit,  unless  such  participation  is  not 
willful  and  is  due  to  reasonable  cause.  The  tax  imposed  by  this  paragraph  shall 
be  paid  by  any  organization  manager  who  participated  in  the  excess  benefit 
transaction. 
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“(b)  Additional  Tax  On  the  Disqualified  Person.— In  any  case  in  which  an  ini¬ 
tial  tax  is  imposed  by  subsection  (a)(1)  on  an  excess  benefit  transaction  and  the  ex¬ 
cess  benefit  involved  in  such  transaction  is  not  corrected  within  the  taxable  period, 
there  is  hereby  imposed  a  tax  equal  to  200  percent  of  the  excess  benefit  involved. 
The  tax  imposed  by  this  subsection  shall  be  paid  by  any  disqualified  person  referred 
to  in  subsection  (e)(1)  with  respect  to  such  transaction. 

“(c)  Excess  Benefit  Transaction;  Excess  Benefit.— For  purposes  of  this  sec¬ 
tion — 

“(1)  Excess  benefit  transaction.— 

“(A)  In  general. — The  term  ‘excess  benefit  transaction’  means  any  trans¬ 
action  in  which  an  economic  benefit  is  provided  by  an  applicable  tax-exempt 
health  care  organization  to  or  for  the  use  of  any  disqualified  person  if  the 
value  of  the  economic  benefit  provided  exceeds  the  value  of  the  consider¬ 
ation  (including  the  performance  of  services)  received  for  providing  such 
benefit. 

“(B)  Loans  and  certain  private  inurement  included.— The  term  ‘ex¬ 
cess  benefit  transaction’  includes — 

“(i)  any  loan  of  money  or  other  extension  of  credit  by  an  applicable 
tax-exempt  health  care  organization  to  or  for  the  use  of  a  disqualified 
person  described  in  subsection  (e)(l)(AXi),  and 
"(ii)  any  transaction  in  which  the  amount  of  any  economic  benefit 
provided  to  or  for  the  use  of  a  disqualified  person  is  determined  in 
whole  or  in  part  by  the  gross  or  net  revenues  of  1  or  more  activities 
of  the  organization  but  only  if  such  transaction  results  in  inurement 
not  permitted  under  paragraph  (3)  or  (4)  of  section  501(c),  as  the  case 
may  be. 

“(2)  Excess  benefit. — 

“(A)  In  general. — Except  as  provided  in  subparagraph  (B),  the  term  ‘ex¬ 
cess  benefit’  means  the  excess  referred  to  in  paragraph  (1)(A). 

“(B)  Loans  and  private  inurement  included.— The  term  ‘excess  benefit’ 
means — 


“(i)  in  the  case  of  a  loan  or  extension  of  credit  described  in  paragraph 
( lXBXi),  the  amount  of  the  loan  or  the  credit  extended,  and 
“(ii)  in  the  case  of  a  transaction  described  in  paragraph  (l)(B)(ii),  the 
amount  of  the  inurement. 

“(3)  Exception  for  organizations  subject  to  private  foundation 
RULES.— For  purposes  of  this  section,  the  term  ‘applicable  tax-exempt  health 
care  organization’  shall  not  include  a  private  foundation  (as  defined  in  section 
509(a)). 

“(d)  Special  Rules. — For  purposes  of  this  section — 

“(1)  Joint  and  several  liability.— If  more  than  1  person  is  liable  for  any 
tax  imposed  by  subsection  (a)  or  subsection  (b),  all  such  persons  shall  be  jointly 
and  severally  liable  for  such  tax. 

“(2)  Limit  for  management. — With  respect  to  any  1  excess  benefit  trans¬ 
action,  the  maximum  amount  of  the  tax  imposed  by  subsection  (a)(2)  shall  not 
exceed  $10,000. 

“(e)  Other  Definitions. — For  purposes  of  this  section — 

(1)  Disqualified  person. — The  term  ‘disqualified  person’  means  with  re¬ 
spect  to  any  transaction — 

(A)  any  person  who  was,  at  any  time  during  the  5-year  period  ending 
on  the  date  of  such  transaction — 

“(i)  an  organization  manager,  or 

“(ii)  an  individual  (other  than  an  organization  manager)  in  a  position 
„  exercise  substantial  influence  over  the  affairs  of  the  organization, 

-  2  member  of  the  family  of  an  individual  described  in  subparagraph 


“(C)  a  35-percent  controlled  entity. 

“(2)  Organization  MANAGER.— The  term  ‘organization  manager’  means,  with 
respect  to  any  applicable  tax-exempt  health  care  organization,  any  officer,  direc- 
trustee  of  such  organization  (or  any  individual  having  powers  or  resnon- 

sinular  to  those  of  officers,  directors,  or  trustees  of  the  organization) 
(3)  35-percent  controlled  entity.—  e  A 

“(A*  Jn  GENERAL  — The  term  ‘35-percent  controlled  entity’  means — 

(i)  a  corporation  in  which  persons  described  in  subparagraph  (A)  or 
(B)  of  paragraph  (1)  own  more  than  35  percent  of  the  total  combined 
voting  power, 

“(n)  a  partnership  in  which  such  persons  own  more  than  35  percent 
of  the  profits  interest,  and  F 


319 


“(iii)  a  trust  or  estate  in  which  such  persons  own  more  than  35  per¬ 
cent  of  the  beneficial  interest. 

“(B)  Constructive  ownership  rules.— Rules  similar  to  the  rules  of 
paragraphs  (3)  and  (4)  of  section  4946(a)  shall  apply  for  purposes  of  this 
paragraph. 

“(4)  Family  members. — The  members  of  an  individual’s  family  shall  be  deter¬ 
mined  under  section  4946(d);  except  that  such  members  also  shall  include  the 
brothers  and  sisters  (whether  by  tne  whole  or  half  blood)  of  the  individual  and 
their  spouses. 

“(f)  Treatment  of  Previously  Exempt  Organizations. — 

“(1)  In  GENERAL. — For  purposes  of  this  section,  the  status  of  any  organization 
as  an  applicable  tax-exempt  health  care  organization  shall  be  terminated  only 
if — 

“(AXi)  such  organization  notifies  the  Secretary  (at  such  time  and  in  such 
manner  as  the  Secretary  may  by  regulations  prescribe)  of  its  intent  to  ac¬ 
complish  such  termination,  or 

“(ii)  there  is  a  final  determination  by  the  Secretary  that  such  status  has 
terminated,  and 

“(B)(i)  such  organization  pays  the  tax  imposed  by  paragraph  (2)  (or  any 
portion  not  abated  pursuant  to  paragraph  (3)),  or 
“(ii)  the  entire  amount  of  such  tax  is  abated  pursuant  to  paragraph  (3). 

“(2)  Imposition  of  tax. — There  is  hereby  imposed  on  each  organization  re¬ 
ferred  to  in  paragraph  (1)  a  tax  equal  to  the  lesser  of — 

“(A)  the  amount  which  the  organization  substantiates  by  adequate 
records  or  other  corroborating  evidence  as  the  aggregate  tax  benefit  result¬ 
ing  from  its  exemption  from  tax  under  section  501(a),  or 
“(B)  the  value  of  the  net  assets  of  such  organization. 

“(3)  Abatement  of  tax. — The  Secretary  mav  abate  the  unpaid  portion  of  the 
assessment  of  any  tax  imposed  by  paragraph  (2),  or  any  liability  in  respect 
thereof,  if  the  applicable  tax-exempt  health  care  organization  distributes  all  of 
its  net  assets  to  1  or  more  organizations  each  of  which  has  been  in  existence, 
and  described  in  section  501(c)(3),  for  a  continuous  period  of  at  least  60  calendar 
months.  If  the  distributing  organization  is  described  in  section  501(c)(4),  the 
preceding  sentence  shall  be  applied  by  treating  the  reference  to  section  50l(cX3) 
as  including  a  reference  to  section  501(cX4). 

“(4)  Certain  rules  made  applicable. — Rules  similar  to  the  rules  of  sub¬ 
sections  (d),  (e),  and  (0  of  section  507  shall  apply  for  purposes  of  this  subsection. 

“SEC.  4960.  OTHER  DEFINITIONS. 

“(a)  Applicable  Tax-Exempt  Health  Care  Organization. — For  purposes  of  this 
subchapter,  the  term  ‘applicable  tax-exempt  health  care  organization’  means  any  or¬ 
ganization — 

“( 1)  the  predominant  activity  of  which  is  the  provision  of  health  care  services 
(as  defined  in  section  501(n)(3)),  and 

“(2)  which  (without  regard  to  any  failure  to  meet  any  requirement  of  section 
501(n)  or  any  excess  benefit)  would  be  described  in  paragraph  (3)  or  (4)  of  sec¬ 
tion  501(c)  and  exempt  from  tax  under  section  501(a). 

“(b)  Taxable  Period;  Correction.— For  purposes  of  this  subchapter— 

“(1)  Taxable  period. — The  term  ‘taxable  period’  means,  with  respect  to  any 
excess  benefit  transaction,  the  period  beginning  with  the  date  on  which  the 
transaction  occurs  and  ending  on  the  earliest  of — 

“(A)  the  date  of  mailing  a  notice  of  deficiency  under  section  6212  with  re¬ 
spect  to  the  tax  imposed  by  subsection  (a)(1)  of  section  4959,  or 
“(B)  the  date  on  which  the  tax  imposed  by  such  subsection  (a)(1)  is  as- 
sessed. 

“(2)  Correction. — The  terms  ‘correction’  and  ‘correct’  mean,  with  respect  to 
any  excess  benefit  transaction,  undoing  the  excess  benefit  to  the  extent  possible, 
establishing  safeguards  to  prevent  future  such  excess  benefit,  and  where  fully 
undoing  the  excess  benefit  is  not  possible,  such  additional  corrective  action  as 
is  prescribed  by  the  Secretary  by  regulations.”  . 

(b)  Application  of  Private  Inurement  Rule  to  Tax-Exempt  Health  Care  Or¬ 
ganizations  Described  in  Section  501(c)(4).— Paragraph  (4)  of  section  501(c)  is 
amended  by  inserting  “(A)”  after  “(4)”  and  by  adding  at  the  end  the  following: 

“(B)  Subparagraph  (A)  shall  not  apply  to  an  entity  the  predominant  activity 
of  which  is  the  provision  of  health  care  services  (as  defined  in  subsection  (n)(3)) 
unless  no  part  of  the  net  earnings  of  such  entity  inures  to  the  benefit  of  any 
private  shareholder  or  individual.” 

(c)  Technical  and  Conforming  Amendments.— 
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(1)  Subsection  (e)  of  section  4955  is  amended — 

(A)  by  striking  “SECTION  4945”  in  the  heading  and  inserting  “SECTIONS 
4945  and  4959”,  and 

(B)  by  inserting  before  the  period  “or  an  excess  benefit  for  purposes  of 
section  4959”. 

(2)  Subsections  (a),  (b),  and  (c)  of  section  4963  are  each  amended  by  inserting 
“4959,”  after  “4955,”. 

(3)  Subsection  (e)  of  section  6213  is  amended  by  inserting  “4959  (relating  to 
private  excess  benefit),”  before  “4971”. 

(4)  Paragraphs  (2)  and  (3)  of  section  7422(g)  are  each  amended  by  irfserting 
“4959,”  after  “4955,”. 

(5)  Subsection  (b)  of  section  7454  is  amended  by  inserting  “or  whether  an  or¬ 
ganization  manager  (as  defined  in  section  4959(e)(2))  has  ‘knowingly1  partici¬ 
pated  in  an  excess  benefit  transaction  (as  defined  in  section  4959(c)),”  after  “sec¬ 
tion  4912(b),”. 

(6)  The  table  of  subchapters  for  chapter  42  is  amended  by  striking  the  last 
item  and  inserting  the  following: 

“Subchapter  D.  Failure  by  tax-exempt  health  care  organizations  to  meet  certain  qualifica¬ 
tion  requirements. 

“Subchapter  E.  Abatement  of  first  and  second  tier  taxes  in  certain  cases.” 

(d)  Effective  Dates. — 

(1)  Section  501(n)  requirements. — The  amendments  made  by  this  section, 
to  the  extent  related  to  section  4958  of  the  Internal  Revenue  Code  of  1986  (as 
added  by  this  section),  shall  take  effect  on  January  1,  1995. 

(2)  Excess  benefit  transaction  rules. — 

(A)  In  general. — Except  as  provided  in  subparagraph  (B),  the  amend¬ 
ments  made  by  this  section,  to  the  extent  related  to  section  4959  of  such 
Code  (as  added  by  this  section),  shall  apply  to  excess  benefit  transactions 
occurring  on  or  after  June  30,  1994. 

(B)  Binding  contracts  for  personal  services. — The  amendments  re¬ 
ferred  to  in  subparagraph  (A)  shall  not  apply  to  any  transaction  pursuant 
to  any  written  contract  for  the  performance  of  personal  services  which  was 
binding  on  June  29,  1994,  and  at  all  times  thereafter  before  such  trans¬ 
action  occurred. 

(3)  Application  of  private  inurement  rule  to  tax-exempt  health  care 
organizations  described  in  section  501(c)(4). — 

(A)  In  general. — The  amendment  made  by  subsection  (b)  shall  apply  to 
inurement  occurring  on  or  after  June  30,  1994. 

(B)  Binding  contracts. — The  amendment  made  by  subsection  (b)  shall 
not  apply  to  any  inurement  occurring  before  July  1,  1996,  pursuant  to  a 
written  contract  which  was  binding  on  June  29,  1994,  and  at  all  times 
thereafter  before  such  inurement  occurred. 

SEC.  11403.  TREATMENT  OF  NONPROFIT  HEALTH  CARE  ORGANIZATIONS. 

(a)  Insurance  Provided  By  Health  Maintenance  Organizations. — Section 
501(m)  (relating  to  certain  organizations  providing  commercial-type  insurance  not 
exempt  from  tax)  is  amended  by  adding  at  the  end  the  following  new  paragraph: 
“(6)  Certain  activities  provided  by  health  maintenance  organizations 

NOT  TREATED  AS  COMMERCIAL-TYPE  INSURANCE. — For  purposes  of  this  sub¬ 
section,  the  provision  of  (or  the  arranging  for  the  provision  of)  medical  care  on 
a  prepaid  basis  by  a  health  maintenance  organization  shall  not  be  treated  as 
commercial-type  insurance  if  (and  only  if)  such  care  is — 

“(A)  care  provided  by  such  organization  to  its  members  at  its  own  facili¬ 
ties  through  health  care  professionals  who  do  not  provide  substantial  health 
care  services  other  than  on  behalf  of  such  organization, 

“(B)  care  provided  by  a  health  care  professional  to  a  member  of  such  orga¬ 
nization  on  a  basis  under  which  substantially  all  of  the  risks  of  the  rates 
of  utilization  is  assumed  by  the  provider  of  such  care, 

“(C)  care  (other  than  primary  care)  provided  to  a  member  of  such  organi¬ 
zation  pursuant  to  a  referral  by  such  organization, 

“(D)  emergency  care  provided  to  a  member  of  such  organization  at  a  loca¬ 
tion  outside  such  member’s  area  of  residence,  or 

“(E)  care  which  the  organization  reasonably  expected  to  be  provided  to  a 
member  as  described  in  subparagraph  (A),  (B),  or  (C)  but  which  was  not 
so  provided  pursuant  to  section  2219(d)  of  the  Social  Security  Act.” 

(2)  Technical  amendments. — 
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(A)  Paragraph  (3)  of  section  501(m)  is  amended  by  striking  subparagraph 
(B)  and  by  redesignating  subparagraphs  (C),  (D),  and  (E)  as  subparagraphs 
(B),  (C),  and  (D),  respectively. 

(B)  Paragraph  (5)  of  section  501(m)  is  amended  by  striking  “paragraph 
(3)(E)”  and  inserting  “paragraph  (3)(D)”. 

(b)  Treatment  of  Parent  Organizations  of  Health  Care  Providers. — Section 
509(a)  (defining  private  foundation)  is  amended  by  striking  “and”  at  the  end  of  para¬ 
graph  (3),  by  redesignating  paragraph  (4)  as  paragraph  (5),  and  by  inserting  after 
paragraph  (3)  the  following  new  paragraph: 

“(4)  an  organization  which  is  organized  and  operated  for  the  benefit  of,  and 
which  directly  or  indirectly  controls,  an  organization  described  in  section 
170(b)(  lXAXiii);  and”. 

(c)  Regional  Alliances  Exempt  From  Tax.— 

(1)  In  general.— Subsection  (c)  of  section  501  (relating  to  exemption  from  tax 
on  corporations,  certain  trusts,  etc.)  is  amended  by  adding  at  the  end  the  follow¬ 
ing  new  paragraph: 

“(26)(A)  Any  regional  alliance  described  in  subtitle  E  of  title  V  of  the  Health 
Security  Act. 

“(B)  Such  an  alliance  shall  not  be  exempt  from  tax  pursuant  to  any  provision 
other  than  this  paragraph. 

“(C)  Such  an  alliance  shall  not  be  exempt  from  tax  unless — 

“(i)  no  part  of  the  net  earnings  of  such  alliance  inures  to  the  benefit  of 
any  private  shareholder  or  individual, 

“(ii)  no  substantial  part  of  the  activities  of  such  alliance  is  carrying  on 
propaganda,  or  otherwise  attempting,  to  influence  legislation  (except  as  oth¬ 
erwise  provided  in  subsection  (h)),  and 
“(iii)  such  alliance  does  not  participate  in,  or  intervene  in  (including  the 
publishing  or  distributing  of  statements),  any  political  campaign  on  behalf 
of  (or  in  opposition  to)  any  candidate  for  public  office.” 

(2)  Certain  provisions  applicable  to  organizations  described  in  section 

50KCK3)  MADE  APPLICABLE  TO  REGIONAL  ALLIANCES. — Section  501  is  amended  by 
redesignating  subsection  (o)  as  subsection  (p)  and  by  inserting  after  subsection 
(n)  the  following  new  subsection: 

“(o)  Certain  Provisions  Made  Applicable  to  Regional  Alliances.— A  regional 
alliance  described  in  subsection  (c)(26)  shall  be  treated — 

“(1)  as  described  in  subsection  (c)(3)  for  purposes  of  applying  subsection  (h) 
(relating  to  expenditures  by  public  charities  to  influence  legislation),  section 
4955  (relating  to  taxes  on  political  expenditures  of  section  501(c)(3)  organiza¬ 
tions),  and  section  4959  (relating  to  private  inurement),  and 

“(2)  as  described  in  subsection  (h)(4).” 

(d)  Effective  Date. — The  amendments  made  by  this  section  shall  take  effect  on 
the  date  of  the  enactment  of  this  Act. 


SEC.  11404.  TAX  TREATMENT  OF  TAXABLE  ORGANIZATIONS  PROVIDING  HEALTH  INSURANCE 
AND  OTHER  PREPAID  HEALTH  CARE  SERVICES. 


(a)  General  Rule.— Section  831  is  amended  by  redesignating  subsection  (c)  as 
subsection  (d)  and  by  inserting  after  subsection  (b)  the  following  new  subsection: 

“(c)  Treatment  of  Organizations  Providing  Health  Insurance  and  Other 
Prepaid  Health  Care  Services—  '  . 

“(1)  General  RULE. — Any  organization  to  which  this  subsection  applies  shall 
be  taxable  under  this  part  in  the  same  manner  as  if  it  were  an  insurance  com¬ 
pany  other  than  a  life  insurance  company. 

“(2)  Organizations  to  which  subsection  applies.— This  subsection  shall 
apply  to  any  organization — 

“(A)  which  is  not  exempt  from  taxation  under  this  subtitle, 

“(B)  which  is  not  taxable  as  a  life  insurance  company  under  part  I  of  this 


subchapter,  .  . 

“(C)  which  is  not  an  organization  to  which  section  833  applies,  and 
“(D)  the  primary  and  predominant  business  activity  of  which  during  the 
taxable  year  consists  of  1  or  more  of  the  following: 

“(i)  Issuing  accident  and  health  insurance  contracts  or  the  reinsuring 
of  risks  undertaken  by  other  insurance  companies  under  such  con- 


tracts 

“(ii)  Operating  as  a  health  maintenance  organization. 

“(iii)  Entering  into  arrangements  under  which— 

“(I)  fixed  payments  or  premiums  are  received  as  consideration  for 
the  organization’s  agreement  to  provide  or  arrange  for  the  provi- 
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sion  of  health  care  services,  regardless  of  how  the  health  care  serv¬ 
ices  are  provided  or  arranged  to  be  provided,  and 
“(II)  substantially  all  of  the  risks  of  the  rates  of  utilization  of 
such  services  is  assumed  by  the  provider  of  such  services. 

In  the  case  of  an  organization  which  has  as  a  material  business  activity  the  is¬ 
suing  of  accident  and  health  insurance  contracts  or  the  reinsuring  of  risks  un¬ 
dertaken  by  other  insurance  companies  under  such  contracts,  the  administering 
of  accident  and  health  insurance  contracts  by  such  organization  shall  be  treated 
as  part  of  such  business  activity  for  purposes  of  subparagraph  (D)(i).”  *  _ 

(b)  Effective  Date  — 

(1)  In  general. — The  amendment  made  by  this  section  shall  apply  to  taxable 
years  beginning  after  December  31,  1994. 

(2)  Transitional  rules.— 

(A)  Organizations  to  which  paragraph  applies. — This  paragraph  shall 
apply  to  any  organization  to  which  section  831(c)  of  the  Internal  Revenue 
Code  of  1986  (as  added  by  subsection  (a))  applies  for  such  organization’s 
first  taxable  year  beginning  after  December  31,  1994;  except  that  this  para¬ 
graph  shall  not  apply  if — 

(i)  such  organization  treated  itself  as  an  insurance  company  taxable 
under  part  II  of  subchapter  L  of  chapter  1  of  such  Code  on  its  original 
Federal  income  tax  return  for  its  taxable  year  beginning  in  1992  and 
for  all  of  its  taxable  years  thereafter  beginning  before  January  1,  1995, 
or 

(ii)  such  organization  was  exempt  from  tax  under  chapter  1  of  such 
Code  for  such  organization’s  last  taxable  year  beginning  before  January 
1,  1995. 

(B)  Treatment  of  currently  taxable  companies. — In  the  case  of  any 
organization  to  which  this  paragraph  applies — 

(i)  the  amendments  made  by  this  section  shall  be  treated  as  a  change 
in  the  method  of  accounting,  and 

(ii)  all  adjustments  required  to  be  taken  into  account  under  section 
481  of  the  Internal  Revenue  Code  of  1986  shall  be  taken  into  account 
for  such  company s  first  taxable  year  beginning  after  December  31, 
1994. 

SEC.  11405.  ORGANIZATIONS  SUBJECT  TO  SECTION  833. 

(a)  In  General. — Section  833(c)  (relating  to  organization  to  which  section  applies) 
is  amended  by  adding  at  the  end  the  following  new  paragraph: 

“(4)  Treatment  as  existing  blue  cross  or  blue  shield  organization. — 

“(A)  In  general. — Paragraph  (2)  shall  be  applied  to  an  organization  de¬ 
scribed  in  subparagraph  (B)  as  if  it  were  a  Blue  Cross  or  Blue  Shield  orga¬ 
nization. 

“(B)  Applicable  organization. — An  organization  is  described  in  this  sub- 
paragraph  if  it — 

“(i)  is  organized  under,  and  governed  by,  State  laws  which  are  specifi¬ 
cally  and  exclusively  applicable  to  not-for-profit  health  insurance  or 
health-service  type  organizations,  and 
“(ii)  is  not  a  Blue  Cross  or  Blue  Shield  organization  or  health  mainte¬ 
nance  organization.” 

(b)  Effective  Date. — The  amendment  made  by  this  section  shall  apply  to  taxable 
years  beginning  after  December  31,  1986. 

SEC.  11406.  TAX  EXEMPTION  FOR  HIGH-RISK  INSURANCE  POOLS. 

(a)  In  General. — Subsection  (c)  of  section  501  (relating  to  list  of  exempt  organiza¬ 
tions)  is  amended  by  adding  at  the  end  the  following  new  paragraph: 

“(27)  In  the  case  of  taxable  years  beginning  before  January  1,  1998,  any  cor¬ 
poration,  association,  or  similar  legal  entity  which  is  created  by  any  State  or 
political  subdivision  thereof  to  establish  a  risk  pool  to  provide  health  insurance 
coverage  to  any  person  unable  to  obtain  health  insurance  coverage  in  the  pri¬ 
vate  insurance  market  because  of  health  conditions  and  no  part  of  the  net  earn¬ 
ings  of  which  inures  to  the  benefit  of  any  private  shareholder,  member,  or  indi¬ 
vidual.” 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a)  shall  apply  to  tax¬ 
able  years  beginning  after  December  31,  1989. 
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Subtitle  E — Treatment  of  Accelerated  Death 
Benefits  Under  Life  Insurance  Contracts 

SEC.  11501.  TAX  TREATMENT  OF  ACCELERATED  DEATH  BENEFITS  UNDER  LIFE  INSURANCE 
CONTRACTS. 

(a)  General  Rule. — Section  101  (relating  to  certain  death  benefits)  is  amended 
by  adding  at  the  end  the  following  new  subsection: 

“(g)  Treatment  of  Certain  Accelerated  Death  Benefits.— 

“(1)  In  general. — For  purposes  of  this  section,  any  amount  received  under  a 
life  insurance  contract  on  the  life  of  an  insured  who  is  a  terminally  ill  individ¬ 
ual  shall  be  treated  as  an  amount  paid  by  reason  of  the  death  of  such  insured. 
“(2)  Necessary  conditions.— 

“(A)  In  GENERAL. — Paragraph  (1)  shall  not  apply  to  any  amount  received 
unless — 

“(i)  the  total  amount  received  is  not  less  than  the  present  value  (de¬ 
termined  under  subparagraph  (B))  of  the  reduction  in  the  death  benefit 
otherwise  payable  in  the  event  of  the  death  of  the  insured,  and 
“(ii)  the  percentage  reduction  by  reason  of  the  distribution  in  the  cash 
surrender  value  of  the  contract  does  not  exceed  the  percentage  reduc¬ 
tion  by  reason  of  such  distribution  in  the  death  benefit  payable  under 
the  contract. 

For  purposes  of  this  subparagraph,  any  amount  referred  to  in  paragraph  (1) 
that  is  received  as  a  loan  or  lien  shall  be  treated  as  a  reduction,  at  the  time 
of  receipt,  in  the  death  benefit  or  the  cash  surrender  value  to  the  extent 
that  the  death  benefit  or  cash  surrender  value,  respectively,  are  encum¬ 
bered  (or  can  become  encumbered)  by  the  amount  of  such  loan  or  lien  (or 
amounts  related  thereto). 

“(B)  Determination  of  present  value. — The  present  value  of  a  reduc¬ 
tion  in  the  death  benefit  shall  be  determined  by — 

“(i)  using  a  discount  rate  not  to  exceed  the  highest  rate  set  forth  in 
subparagraph  (C),  and 

“(ii)  assuming  that  the  death  benefit  (or  the  portion  thereof)  would 
have  been  paid  on  the  date  which  is  12  months  after  the  date  of  the 
certification  referred  to  in  paragraph  (3). 

“(C)  Rates. — The  rates  set  forth  in  this  subparagraph  are  the  following: 
“(i)  the  90-day  Treasury  bill  yield, 

“(ii)  the  rate  described  as  Moody’s  Corporate  Bond  Yield  Average- 
Monthly  Average  Corporates,  as  published  by  Moody’s  Investors  Serv¬ 
ice,  Inc.,  or  any  successor  thereto,  for  the  calendar  month  ending  2 
months  before  the  date  on  which  the  rate  is  determined,  and 
“(iii)  the  rate  used  to  compute  the  cash  surrender  values  under  the 
contract  during  the  applicable  period  plus  1  percent  per  annum. 

“(D)  LIENS. — To  the  extent  a  lien  is  imposed  against  the  death  benefit  in 
connection  with  the  distribution,  the  rate  of  any  interest  charged  may  not 
exceed  the  highest  rate  set  forth  in  subparagraph  (C),  and  such  lien  may 
not  encumber  the  cash  surrender  value  such  that  the  percentage  amount 
of  the  cash  surrender  value  that  is  encumbered  exceeds  the  percentage 
amount  of  the  death  benefit  that  is  encumbered. 

“(3)  Terminally  ill  individual. — For  purposes  of  this  subsection,  the  term 
‘terminally  ill  individual’  means  an  individual  who  the  insurer  has  determined, 
after  receipt  of  an  acceptable  certification  by  a  licensed  physician,  has  an  illness 
or  physical  condition  which  is  reasonably  expected  to  result  in  death  within  12 
months  after  the  date  of  certification. 

“(4)  Exception  for  business-related  policies.— This  subsection  shall  not 
apply  in  the  case  of  any  amount  paid  to  any  taxpayer  other  than  the  insured 
if  such  taxpayer  has  an  insurable  interest  with  respect  to  the  life  of  the  insured 
by  reason  of  the  insured  being  a  director,  officer,  or  employee  of  the  taxpayer 
or  by  reason  of  the  insured  being  financially  interested  in  any  trade  or  business 
carried  on  by  the  taxpayer.” 

(b)  Effective  Date.—  ,  ,0,  ,  .  , 

(1)  In  GENERAL. — Except  as  provided  in  paragraph  (2),  the  amendment  made 
by  subsection  (a)  shall  apply  to  amounts  received  after  the  date  of  the  enact¬ 
ment  of  this  Act. 

(2)  Delay  in  application  of  discounting  rules.— Clause  (i)  of  section 
101(g)(2XA)  of  the  Internal  Revenue  Code  of  1986  (as  added  by  this  section) 
shall  not  apply  to  any  amount  received  before  January  1,  1995. 
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(3)  Issuance  of  rider  not  treated  as  material  change.— For  purposes  of 
applying  sections  101(f),  7702,  and  7702A  of  the  Internal  Revenue  Code  of  1986 
to  any  contract,  the  issuance  of  a  qualified  accelerated  death  benefit  rider  (as 
defined  in  section  818(g)  of  such  Code  (as  added  by  this  Act))  shall  not  be  treat¬ 
ed  as  a  modification  or  material  change  of  such  contract. 

SEC.  11502.  TAX  TREATMENT  OF  COMPANIES  ISSUING  QUALIFIED  ACCELERATED  DEATH  BEN¬ 
EFIT  RIDERS. 

(a)  Qualified  Accelerated  Death  Benefit  Riders  Treated  as  Life  Insur¬ 
ance. — Section  818  (relating  to  other  definitions  and  special  rules)  is  amended  by 
adding  at  the  end  the  following  new  subsection: 

“(g)  Qualified  Accelerated  Death  Benefit  Riders  Treated  as  Life  Insur¬ 
ance. — For  purposes  of  this  part — 

“(1)  In  GENERAL. — Any  reference  to  a  life  insurance  contract  shall  be  treated 
as  including  a  reference  to  a  qualified  accelerated  death  benefit  rider  on  such 
contract. 

“(2)  Qualified  accelerated  death  benefit  riders. — For  purposes  of  this 
subsection,  the  term  ‘qualified  accelerated  death  benefit  rider’  means  any  rider 
on  a  life  insurance  contract  if  the  only  payments  under  the  rider  are  payments 
meeting  the  requirements  of  section  101(g).” 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall  take  effect  on 
January  1,  1995. 

Subtitle  F — Employment  Status  Provisions 

SEC.  11601.  EMPLOYMENT  STATUS  PROPOSAL  REQUIRED  FROM  DEPARTMENT  OF  THE  TREAS¬ 
URY. 

Not  later  than  January  1,  1996,  the  Secretary  of  the  Treasury  shall  submit  to  the 
Committee  on  Ways  and  Means  of  the  House  of  Representatives  and  the  Committee 
on  Finance  of  the  Senate  a  legislative  proposal  relating  to  the  classification  of  work¬ 
ers  as  employees  or  independent  contractors. 

SEC.  11602.  INCREASE  IN  PENALTIES  RELATING  TO  REPORTING  OF  PAYMENTS  FOR  SERV¬ 
ICES. 

(a)  Increase  in  Penalty. — Section  6721(a)  (relating  to  imposition  of  penalty)  is 
amended  by  adding  at  the  end  the  following  new  paragraph: 

“(3)  Increased  penalty  for  returns  involving  payments  for  services. — 
“(A)  In  GENERAL. — Subject  to  the  overall  limitation  of  paragraph  (1),  the 
amount  of  the  penalty  under  paragraph  (1)  for  any  failure  with  respect  to 
any  applicable  return  shall  be  equal  to  the  greater  of  $50  or  5  percent  of 
the  amount  required  to  be  reported  correctly  but  not  so  reported. 

“(B)  Exception  where  substantial  compliance. — Subparagraph  (A) 
shall  not  apply  to  failures  with  respect  to  applicable  returns  required  to  be 
filed  by  a  person  during  any  calendar  year  if  the  aggregate  amount  which 
is  timely  and  correctly  reported  on  applicable  returns  filed  by  the  person 
for  the  calendar  year  is  at  least  97  percent  of  the  aggregate  amount  which 
is  required  to  be  reported  on  applicable  returns  by  the  person  for  the  cal¬ 
endar  year. 

“(C)  Applicable  return. — For  purposes  of  this  paragraph,  the  term  ‘ap¬ 
plicable  return’  means  any  information  return  required  to  be  filed  under— 
“(i)  section  6041(a)  but  only  if  such  return  relates  to  payments  to  any 
person  for  services  performed  by  such  person  (other  than  as  an  em¬ 
ployee),  or 

“(ii)  section  6041A(a).” 

(b)  Conforming  Amendment.— Section  6721(d)(1)  is  amended  by  striking  “In” 
and  inserting  “Except  as  provided  in  paragraph  (3),  in”. 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall  apply  to  re¬ 
turns  the  due  date  for  which  (without  regard  to  extensions)  is  more  than  30  days 
after  the  date  of  the  enactment  of  this  Act. 
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Subtitle  G — Tax  Treatment  of  Funding  of  Retiree 

Health  Benefits 

SEC.  11701.  POST-RETIREMENT  MEDICAL  AND  LIFE  INSURANCE  RESERVES. 

(a)  Minimum  Period  for  Working  Lives. — Section  419A(c)(2)  (relating  to  addi¬ 
tional  reserve  for  post-retirement  medical  and  life  insurance  benefits)  is  amended 
by  inserting  “(but  not  less  than  10  years)”  after  “working  lives  of  the  covered  em¬ 
ployees”. 

(b)  Separate  Accounting. — 

(1)  Requirement. — Section  419A(c)(2)  is  amended  by  adding  at  the  end  the 
following  new  flush  sentence: 

“Such  reserve  shall  be  maintained  as  a  separate  account.” 

(2)  Use  of  reserve  for  other  purposes. — Paragraph  (1)  of  section  4976(b) 
(defining  disqualified  benefit)  is  amended  by  striking  “and”  at  the  end  of  sub- 
paragraph  (B),  by  striking  the  period  at  the  end  of  subparagraph  (C)  and  insert¬ 
ing  and”,  and  by  adding  after  subparagraph  (C)  the  following  new  subpara¬ 
graph: 

“(D)  any  payment  to  which  subparagraph  (C)  does  not  apply  which  is  out 
of  an  account  described  in  section  419A(c)(2)  and  which  is  not  used  to  pro¬ 
vide  a  post-retirement  medical  benefit  or  life  insurance  benefit.” 

(c)  Effective  Dates. — 

(1)  IN  general. — Except  as  provided  in  paragraph  (2),  the  amendments  made 
by  this  section  shall  apply  to  contributions  paid  or  accrued  after  December  31, 
1994,  in  taxable  years  ending  after  such  date. 

(2)  Separate  accounting. — The  amendments  made  by  subsection  (b)  shall 
apply  to  contributions  paid  or  accrued  after  the  date  of  the  enactment  of  this 
Act,  in  taxable  years  ending  after  such  date. 

Subtitle  H — Excise  Taxes  on  Insured  and  Self- 
Insured  Health  Plans 

SEC.  11801.  EXCISE  TAXES  ON  INSURED  AND  SELF-INSURED  HEALTH  PLANS. 

(a)  General  Rule. — Chapter  34  is  amended  by  adding  at  the  end  the  following 
new  subchapter: 

“Subchapter  B — Insured  and  Self-Insured  Health  Plans 


“Sec.  4375.  Health  insurance  and  health-related  administrative  services. 
“Sec.  4376.  Self-insured  health  plans. 

“Sec.  4377.  Definitions  and  special  rules. 


“SEC.  4375.  HEALTH  INSURANCE  AND  HEALTH-RELATED  ADMINISTRATIVE  SERVICES. 


U 


U 


(a)  Imposition  of  Tax. — There  is  hereby  imposed — 

“(1)  on  each  taxable  health  insurance  policy,  a  tax  equal  to  2  percent  of  the 
premiums  received  under  such  policy,  and 

“(2)  on  each  amount  received  for  health-related  administrative  services,  a  tax 
equal  to  2  percent  of  the  amount  so  received. 

(b)  Liability  for  Tax—  .  , 

“(1)  Health  insurance. — The  tax  imposed  by  subsection  (a)(1)  shall  be  paid 


by  the  issuer  of  the  policy. 

“(2)  Health-related  administrative  services.— The  tax  imposed  by  sub¬ 
section  (a)(2)  shall  be  paid  by  the  person  providing  the  health-related  admims- 


trative  services. 

“(c)  Taxable  Health  Insurance  Policy.— For  purposes  of  this  section— 

“(1)  In  general. — Except  as  otherwise  provided  in  this  section,  the  term  tax- 
able  health  insurance  policy1  means  any  accident  or  health  insurance  policy  is¬ 
sued  with  respect  to  individuals  residing  in  the  United  States. 

“(2)  Exemption  OF  CERTAIN  POLICIES— The  term  ‘taxable  health  insurance 
policy  does  not  include  any  insurance  policy  if  substantially  all  of  the  coverage 
provided  under  such  policy  relates  to — 

“(A)  liabilities  incurred  under  workers’  compensation  laws, 


“(B)  tort  liabilities, 

“(C)  liabilities  relating  to  ownership  or  use  of  property, 


“(D)  credit  insurance,  or 
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“(E)  such  other  similar  liabilities  as  the  Secretary  may  specify  by  regula¬ 
tions. 

“(3)  Special  rule  where  policy  provides  other  coverage. — In  the  case  of 
any  taxable  health  insurance  policy  under  which  amounts  are  payable  other 
than  for  accident  and  health  coverage,  in  determining  the  amount  of  the  tax  im¬ 
posed  by  subsection  (aXl)  on  any  premium  received  under  such  policy,  there 
shall  be  excluded  the  amount  of  the  charge  for  the  non-accident  and  health  cov¬ 
erage  if — 

“(A)  the  charge  for  such  non-accident  and  health  coverage  is  eitheij  sepa¬ 
rately  stated  in  the  policy,  or  furnished  to  the  policyholder  in  a  separate 
statement,  and 

“(B)  such  charge  is  reasonable  in  relation  to  the  total  charges  under  the 
policy. 

In  any  other  case,  the  entire  amount  of  the  premium  received  under  such  a  pol¬ 
icy  shall  be  subject  to  tax  under  subsection  (a)(1). 

“(4)  Treatment  of  prepaid  health  coverage  arrangements. — 

“(A)  In  general. — In  the  case  of  any  arrangement  described  in  subpara¬ 
graph  (B) — 

“(i)  such  arrangement  shall  be  treated  as  a  taxable  health  insurance 
policy, 

“(ii)  the  payments  or  premiums  referred  to  in  subparagraph  (BXi) 
shall  be  treated  as  premiums  received  for  a  taxable  health  insurance 
policy,  and 

“(iii)  the  person  referred  to  in  subparagraph  (B)(i)  shall  be  treated  as 
the  issuer. 

“(B)  Description  of  arrangements. — An  arrangement  is  described  in 
this  subparagraph  if  under  such  arrangement — 

“(i)  fixed  payments  or  premiums  are  received  as  consideration  for  any 
person’s  agreement  to  provide  or  arrange  for  the  provision  of  accident 
or  health  coverage  to  residents  of  the  United  States,  regardless  of  how 
such  coverage  is  provided  or  arranged  to  be  provided,  and 
“(ii)  substantially  all  of  the  risks  of  the  rates  of  utilization  of  services 
is  assumed  by  such  person  or  the  provider  of  such  services. 

“(d)  Health-Related  Administrative  Services.— For  purposes  of  this  section, 
the  term  ‘health-related  administrative  services’  means — 

“(1)  the  processing  of  claims  or  performance  of  other  administrative  services 
in  connection  with  accident  or  health  coverage  under  a  taxable  health  insurance 
policy  if  the  charge  for  such  services  is  not  included  in  the  premiums  under 
such  policy,  and 

“(2)  processing  claims,  arranging  for  provision  of  accident  or  health  coverage, 
or  performing  other  administrative  services  in  connection  with  an  applicable 
self-insured  health  plan  (as  defined  in  section  4376(c))  established  or  main¬ 
tained  by  another  person. 

“SEC.  4376.  SELF-INSURED  HEALTH  PLANS. 

“(a)  Imposition  of  Tax. — In  the  case  of  any  applicable  self-insured  health  plan, 
there  is  hereby  imposed  a  tax  for  each  month  equal  to  2  percent  of  the  sum  of— 

“(1)  the  accident  and  health  coverage  expenditures  for  such  month  under  such 
plan,  and 

“(2)  the  direct  administrative  expenditures  for  such  month  under  such  plan 
“(b)  Liability  for  Tax. — 

“(1)  In  general. — The  tax  imposed  by  subsection  (a)  shall  be  paid  by  the  plan 
sponsor. 

“(2)  Plan  sponsor. — For  purposes  of  paragraph  (1)  the  term  ‘plan  sponsor’ 
means — 

“(A)  the  employer  in  the  case  of  a  plan  established  or  maintained  by  a 
single  employer, 

“(B)  the  employee  organization  in  the  case  of  a  plan  established  or  main¬ 
tained  by  an  employee  organization, 

“(C)  in  the  case  of— 

“(i)  a  plan  established  or  maintained  by  2  or  more  employers  or  joint¬ 
ly  by  1  or  more  employers  and  1  or  more  employee  organizations, 

“(ii)  a  multiple  employer  welfare  arrangement,  or 
(iii)  a  voluntary  employees’  beneficiary  association  described  in  sec¬ 
tion  501(cX9), 

the  association,  committee,  joint  board  of  trustees,  or  other  similar  group 
of  representatives  of  the  parties  who  establish  or  maintain  the  plan,  or 
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“(D)  the  cooperative  or  association  described  in  subsection  (cX2)(F)  in  the 
case  of  a  plan  established  or  maintained  by  such  a  cooperative  or  associa¬ 
tion. 

“(c)  Applicable  Self-Insured  Health  Plan. — For  purposes  of  this  section,  the 
term  ‘applicable  self-insured  health  plan’  means  any  plan  for  providing  accident  or 
health  coverage  if — 

“(1)  any  portion  of  such  coverage  is  provided  other  than  through  an  insurance 
policy,  and 

“(2)  such  plan  is  established  or  maintained — 

“(A)  by  one  or  more  employers  for  the  benefit  of  their  employees  or  former 
employees, 

“(B)  by  one  or  more  employee  organizations  for  the  benefit  of  their  mem¬ 
bers  or  former  members, 

“(C)  jointly  by  1  or  more  employers  and  1  or  more  employee  organizations 
for  the  benefit  of  employees  or  former  employees, 

“(D)  by  a  voluntary  employees’  beneficiary  association  described  in  section 
501(c)(9), 

“(E)  by  any  organization  described  in  section  501(c)(6),  or 
“(F)  in  the  case  of  a  plan  not  described  in  the  preceding  subparagraphs, 
by  a  multiple  employer  welfare  arrangement  (as  defined  in  section  3(40)  of 
Employee  Retirement  Income  Security  Act  of  1974),  a  rural  electric  coopera¬ 
tive  (as  defined  in  section  3(40)(B)(iv)  of  such  Act),  or  a  rural  telephone  co¬ 
operative  association  (as  defined  in  section  3(40)(B)(v)  of  such  Act). 

“(d)  Accident  and  Health  Coverage  Expenditures. — For  purposes  of  this  sec¬ 
tion — 

“(1)  In  GENERAL. — The  accident  and  health  coverage  expenditures  of  any  ap¬ 
plicable  self-insured  health  plan  for  any  month  is  the  aggregate  expenditures 
for  such  month  for  accident  and  health  coverage  provided  under  such  plan  to 
the  extent  such  expenditures  are  not  subject  to  tax  under  section  4375. 

“(2)  Treatment  of  reimbursements. — In  determining  accident  and  health 
coverage  expenditures  during  any  month  of  any  applicable  self-insured  health 
plan,  reimbursements  (by  insurance  or  otherwise)  received  during  such  month 
for  accident  and  health  coverage  expenditures  shall  be  taken  into  account  as  a 
reduction  in  accident  and  health  coverage  expenditures. 

“(3)  Certain  expenditures  disregarded. — Paragraph  (1)  shall  not  apply  to 
any  expenditure  for  the  acquisition  or  improvement  of  land  or  for  the  acquisi¬ 
tion  or  improvement  of  any  property  to  be  used  in  connection  with  the  provision 
of  accident  and  health  coverage  which  is  subject  to  the  allowance  under  section 
167,  except  that,  for  purposes  of  paragraph  (1),  allowances  under  section  167 
shall  be  considered  as  expenditures. 

“(e)  Direct  Administrative  Expenditures. — For  purposes  of  this  section,  the 
term  ‘direct  administrative  expenditures’  means  the  administrative  expenditures 
under  the  plan  to  the  extent  such  expenditures  are  not  subject  to  tax  under  section 
4375.  In  determining  the  amount  of  such  expenditures,  rules  similar  to  the  rules 
of  subsection  (dX3)  shall  apply. 


“SEC.  4377.  DEFINITIONS  AND  SPECIAL  RULES. 

“(a)  Definitions. — For  purposes  of  this  subchapter — 

“(1)  Accident  and  health  COVERAGE. — The  term  ‘accident  and  health  cov¬ 
erage’  means  any  coverage  which,  if  provided  by  an  insurance  policy,  would 
cause  such  policy  to  be  a  taxable  health  insurance  policy  (as  defined  in  section 

4375(c).  , 

“(2)  Insurance  POLICY. — The  term  insurance  policy  means  any  policy  or 
other  instrument  whereby  a  contract  of  insurance  is  issued,  renewed,  or  ex¬ 
tended.  ,  A  . 

“(3)  Premium.— The  term  ‘premium  means  the  gross  amount  of  premiums 
and  other  consideration  (including  advance  premiums,  deposits,  fees,  and  as¬ 
sessments)  arising  from  policies  issued  by  a  person  acting  as  the  primary  in¬ 
surer,  adjusted  for  any  return  or  additional  premiums  paid  as  a  result  of  en¬ 
dorsements,  cancellations,  audits,  or  retrospective  rating. 

“(4)  United  States— The  term  ‘United  States’  includes  any  possession  of  the 
United  States. 

“(b)  Treatment  of  Governmental  Entities.— 

“( 1)  In  general. — For  purposes  of  this  subchapter — 

“(A)  the  term  ‘person’  includes  any  governmental  entity,  and 
“(B)  notwithstanding  any  other  law  or  rule  of  law,  governmental  entities 
shall  not  be  exempt  from  the  taxes  imposed  by  this  subchapter  except  as 
provided  in  paragraph  (2). 
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“(2)  Treatment  of  exempt  governmental  programs. — In  the  case  of  an  ex¬ 
empt  governmental  program — 

“(A)  no  tax  shall  be  imposed  under  section  4375  on  any  premium  received 
pursuant  to  such  program  or  on  any  amount  received  for  health-related  ad¬ 
ministrative  services  pursuant  to  such  program,  and 

“(B)  no  tax  shall  be  imposed  under  section  4376  on  any  expenditures  pur¬ 
suant  to  such  program.  v 

“(3)  Exempt  governmental  program  defined.— For  purposes  of  this  sub¬ 
chapter,  the  term  ‘exempt  governmental  program’  means — 

“(A)  the  insurance  programs  established  by  parts  A  and  B  of  title®  XVIII 
of  the  Social  Security  Act, 

“(B)  medicare  part  C  (as  defined  in  section  3467), 

“(C)  the  medical  assistance  program  established  by  title  XIX  of  the  Social 
Security  Act, 

“(D)  any  program  established  by  Federal  law  for  providing  medical  care 
(other  than  through  insurance  policies)  to  individuals  (or  the  spouses  and 
dependents  thereof)  by  reason  of  such  individuals  being — 

“(i)  members  of  the  Armed  Forces  of  the  United  States,  or 
“(ii)  veterans,  and 

“(E)  any  program  established  by  Federal  law  for  providing  medical  care 
(other  than  through  insurance  policies)  to  members  of  Indian  tribes  (as  de¬ 
fined  in  section  4(d)  of  the  Indian  Health  Care  Improvement  Act). 

(c)  No  Cover  Over  To  Possessions. — Notwithstanding  any  other  provision  of 
law,  no  amount  collected  under  this  subchapter  shall  be  covered  over  to  any  posses¬ 
sion  of  the  United  States.” 

(b)  Clerical  Amendment. — Chapter  34  is  amended  by  striking  the  chapter  head¬ 
ing  and  inserting  the  following: 

“CHAPTER  34— TAXES  ON  CERTAIN  INSURANCE  POLICIES 

“Subchapter  A.  Policies  issued  by  foreign  insurers. 

“Subchapter  B.  Insured  and  self-insured  health  plans. 

j 

“Subchapter  A — Policies  Issued  By  Foreign  Insurers”. 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall  apply  with  re¬ 
spect  to  premiums  received  and  expenses  incurred  after  December  31,  1995. 


Subtitle  I — Other  Provisions 

PART  1— TAX  INCENTIVES  FOR  HEALTH  SERVICES 

PROVIDERS 


SEC.  11901.  NONRE FUNDABLE  CREDIT  FOR  CERTAIN  PRIMARY  HEALTH  SERVICES  PROVID¬ 
ERS. 

(a)  In  General.— Subpart  A  of  part  IV  of  subchapter  A  of  chapter  1  (relating  to 
nonrefundable  personal  credits)  is  amended  by  inserting  after  section  22  the  follow¬ 
ing  new  section: 

“SEC.  23.  PRIMARY  HEALTH  SERVICES  PROVIDERS. 

(a)  Allowance  of  Credit. — There  shall  be  allowed  as  a  credit  against  the  tax 
imposed  by  this  chapter  for  the  taxable  year  an  amount  equal  to  the  product  of— 

(1)  the  number  of  months  during  such  taxable  year — 

“(A)  during  which  the  taxpayer  is  a  qualified  primary  health  services  pro¬ 
vider,  and 

(B)  which  are  within  the  taxpayer’s  mandatory  service  period,  and 

(2)  $1,000  ($500  in  the  case  of  a  qualified  practitioner  who  is  not  a  physi¬ 
cian).  r  J 

“(b)  Qualified  Primary  Health  Services  Provider.— For  purposes  of  this  sec¬ 
tion,  the  term  ‘qualified  primary  health  services  provider’  means,  with  respect  to 
any  month,  any  qualified  practitioner  who— 

( 1 )  has  in  effect  a  certification  by  the  Bureau  as  a  provider  of  primary  health 
services  and  such  certification  is,  when  issued,  for  a  health  professional  short¬ 
age  area  in  which  the  qualified  practitioner  is  commencing  the  providing  of  pri¬ 
mary  health  services,  e 
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“(2)  is  providing  primary  health  services  full  time  in  the  health  professional 
shortage  area  identified  in  such  certification,  and 

“(3)  has  not  received  a  scholarship  under  the  National  Health  Service  Corps 
Scholarship  Program  or  any  loan  repayments  under  the  National  Health  Serv¬ 
ice  Corps  Loan  Repayment  Program. 

For  purposes  of  paragraph  (2)  and  subsection  (e)(3),  a  provider  shall  be  treated  as 
providing  services  in  a  health  professional  shortage  area  when  such  area  ceases  to 
be  such  an  area  if  it  was  such  an  area  when  the  provider  commenced  providing 
services  in  the  area. 

“(c)  Mandatory  Service  Period. — For  purposes  of  this  section,  the  term  ‘manda¬ 
tory  service  period’  means  the  period  of  60  consecutive  calendar  months  beginning 
with  the  first  month  the  taxpayer  is  a  qualified  primary  health  services  provider. 
A  taxpayer  shall  not  have  more  than  1  mandatory  service  period. 

“(d)  Definitions  and  Special  Rules.— For  purposes  of  this  section— 

“(1)  Bureau. — The  term  ‘Bureau’  means  the  Bureau  of  Primary  Health  Care, 
Health  Resources  and  Services  Administration  of  the  United  States  Public 
Health  Service. 

“(2)  Qualified  practitioner. — The  term  ‘qualified  practitioner’  means  a  phy¬ 
sician,  a  physician  assistant,  a  nurse  practitioner,  or  a  certified  nurse-midwife. 

“(3)  Physician. — The  term  ‘physician’  has  the  meaning  given  to  such  term  by 
section  186  l(r)  of  the  Social  Security  Act. 

“(4)  Physician  assistant;  nurse  practitioner. — The  terms  ‘physician  assist¬ 
ant’  and  ‘nurse  practitioner’  have  the  meanings  given  to  such  terms  by  section 
1861(aa)(5)  of  the  Social  Security  Act. 

“(5)  Certified  nurse-midwife. — The  term  ‘certified  nurse-midwife’  has  the 
meaning  given  to  such  term  by  section  1861(gg)(2)  of  the  Social  Security  Act. 

“(6)  Primary  health  services. — The  term  ‘primary  health  services’  has  the 
meaning  given  such  term  by  section  330(b)(1)  of  the  Public  Health  Service  Act. 

“(7)  Health  professional  shortage  area. — The  term  ‘health  professional 
shortage  area’  has  the  meaning  given  such  term  by  section  332(a)(1)(A)  of  the 
Public  Health  Service  Act. 

“(e)  Recapture  of  Credit. — 

“(1)  In  GENERAL. — If  there  is  a  recapture  event  during  any  taxable  year, 
then — 

“(A)  no  credit  shall  be  allowed  under  subsection  (a)  for  such  taxable  year 
and  any  succeeding  taxable  year,  and 
“(B)  the  tax  of  the  taxpayer  under  this  chapter  for  such  taxable  year  shall 
be  increased  by  an  amount  equal  to  the  product  of — 

“(i)  the  applicable  percentage,  and 

“(ii)  the  aggregate  unrecaptured  credits  allowed  to  such  taxpayer 
under  this  section  for  all  prior  taxable  years. 

“(2)  Applicable  recapture  percentage. — 

“(A)  In  GENERAL. — For  purposes  of  this  subsection,  the  applicable  recap¬ 
ture  percentage  shall  be  determined  from  the  following  table: 


“If  the  recapture 

event  occurs  during: 

The  applicable  recap¬ 
ture  percentage  is: 

.  100 

.  75 

.  50 

.  25 

Month  61  or  thereafter  . 

.  0. 

“(B)  Timing. — For  purposes  of  subparagraph  (A),  month  1  shall  begin  on 
the  first  day  of  the  mandatory  service  period. 

“(3)  Recapture  event  defined. — 

“(A)  In  GENERAL. — For  purposes  of  this  subsection,  the  term  ‘recapture 
event’  means  the  failure  of  the  taxpayer  to  be  a  qualified  primary  health 
services  provider  for  any  month  during  the  taxpayer’s  mandatoiy  service 
period. 

“(B)  Secretarial  waiver.— The  Secretary,  in  consultation  with  the  Sec¬ 
retary  of  Health  and  Human  Services,  may  waive  any  recapture  event 
caused  by  extraordinary  circumstances. 

“(4)  NO  CREDITS  AGAINST  TAX;  MINIMUM  TAX.— Any  increase  in  tax  under  this 
subsection  shall  not  be  treated  as  a  tax  imposed  by  this  chapter  for  purposes 
of  determining  the  amount  of  any  credit  under  subpart  A,  B,  or  D  of  this  part 
or  for  purposes  of  section  55.” 
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(b)  Clerical  Amendment. — The  table  of  sections  for  subpart  A  of  part  IV  of  sub¬ 
chapter  A  of  chapter  1  is  amended  by  inserting  after  the  item  relating  to  section 
22  the  following  new  item: 

“Sec.  23.  Primary  health  services  providers.” 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall  apply  to  tax¬ 
able  years  beginning  after  December  31,  1994. 

SEC.  11902.  EXPENSING  OF  MEDICAL  EQUIPMENT. 

(a)  In  General. — Paragraph  (1)  of  section  179(b)  (relating  to  dollar  limitation  on 
expensing  of  certain  depreciable  business  assets)  is  amended  to  read  as  follows: 

“(1)  Dollar  limitation. — 

“(A)  General  rule. — The  aggregate  cost  which  may  be  taken  into  ac¬ 
count  under  subsection  (a)  for  any  taxable  year  shall  not  exceed  $17,500. 

“(B)  Health  care  property. — The  aggregate  cost  which  may  be  taken 
into  account  under  subsection  (a)  shall  be  increased  by  the  lesser  of — 

“(i)  the  cost  of  section  179  property  which  is  health  care  property 
placed  in  service  during  the  taxable  year,  or 
“(ii)  $10,000.” 

(b)  Definition. — Section  179(d)  (relating  to  definitions)  is  amended  by  adding  at 
the  end  the  following  new  paragraph: 

“(11)  Health  care  property. — For  purposes  of  this  section,  the  term  “health 
care  property’  means  section  179  property — 

“(A)  which  is  medical  equipment  used  in  the  screening,  monitoring,  obser¬ 
vation,  diagnosis,  or  treatment  of  patients  in  a  laboratory,  medical,  or  hos¬ 
pital  environment, 

“(B)  which  is  owned  (directly  or  indirectly)  and  used  by  a  physician  (as 
defined  in  section  186  l(r)  of  the  Social  Security  Act)  in  the  active  conduct 
of  such  physician’s  full-time  trade  or  business  of  providing  primary  health 
services  (as  defined  in  section  330(b)(1)  of  the  Public  Health  Service  Act) 
in  a  health  professional  shortage  area  (as  defined  in  section  332(a)(1)(A)  of 
the  Public  Health  Service  Act),  and 
“(C)  substantially  all  the  use  of  which  is  in  such  area.” 

(c)  Recapture. — Paragraph  (10)  of  section  179(d)  is  amended  by  inserting  before 
the  period  “and  with  respect  to  any  health  care  property  which  ceases  to  be  health 
care  property  at  any  time”. 

(d)  Effective  Date. — The  amendments  made  by  this  section  shall  apply  to  prop¬ 
erty  placed  in  service  in  taxable  years  beginning  after  December  31,  1994. 

PART  2— HEALTH-RELATED  PROGRAMS  TRUST  FUND 

SEC.  11911.  HEALTH-RELATED  PROGRAMS  TRUST  FUND. 

(a)  In  General. — Subchapter  A  of  chapter  98  (relating  to  trust  fund  code)  is 
amended  by  adding  at  the  end  the  following  new  section: 

“SEC.  9512.  HEALTH-RELATED  PROGRAMS  TRUST  FUND. 

“(a)  Creation  of  Trust  Fund. — 

“(1)  IN  GENERAL. — There  is  established  in  the  Treasury  of  the  United  States 
a  trust  fund  to  be  known  as  the  ‘Health-Related  Programs  Trust  Fund’. 

“(2)  Accounts  in  Trust  Fund.— The  Health-Related  Programs  Trust  Fund 
shall  consist  of — 

“(A)  a  Lead  Paint  Abatement  Program  Account, 

“(B)  a  Biomedical  Research  Program  Account, 

“(C)  a  Health  Care  Workforce  Account,  and 

“(D)  an  Undergraduate  Medical  Education  Program  Account. 

Each  such  Account  shall  consist  of  such  amounts  as  may  be  appropriated  or 
credited  to  such  Account  as  provided  in  this  section  or  section  9602(b). 

“(b)  Lead  Paint  Abatement  Program  Account.— 

“(1)  Transfers  to  account. — There  are  hereby  appropriated  to  the  Lead 
Paint  Abatement  Program  Account  for  each  fiscal  year  the  amount  of 
$500,000,000. 

“(2)  Expenditures  from  ACCOUNT. —  Amounts  appropriated  under  paragraph 
(1)  to  the  Lead  Paint  Abatement  Program  Account  are  available  each  fiscal  year 
to  the  Secretary  of  Health  and  Human  Services  for  carrying  out  subtitle  D  of 
title  VII  of  the  Health  Security  Act. 

“(c)  Biomedical  Research  Program  Account. — 

“(1)  Transfers  to  account. — There  are  hereby  appropriated  to  the  Bio¬ 
medical  Research  Program  Account  amounts  equivalent  to  25  percent  of  the  net 
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revenues  received  in  the  Treasury  from  the  tax  imposed  by  section  4375  (relat¬ 
ing  to  tax  on  health  insurance  and  health-related  administrative  services). 

‘(2)  Expenditures  from  ACCOUNT. —  Amounts  appropriated  under  paragraph 
(1)  to  the  Biomedical  Research  Program  Account  are  available  each  fiscal  year 
to  the  Secretary  of  Health  and  Human  Services  for  carrying  out  subtitle  G  of 
title  VII  of  the  Health  Security  Act. 

“(d)  Health  Care  Workforce  Account.— 

“(1)  Transfers  to  account. — There  are  hereby  appropriated  to  the  Health 
Care  Workforce  Account  amounts  equivalent  to  50  percent  of  the  net  revenues 
received  in  the  Treasury  from  the  tax  imposed  by  section  4375  (relating  to  tax 
on  health  insurance  and  health-related  administrative  services). 

“(2)  Expenditures  from  account. — Amounts  appropriated  under  paragraph 
(1)  to  the  Health  Care  Workforce  Account  are  available  each  fiscal  year  tc-  the 
Secretary  of  Health  and  Human  Services  for  making  payments  under  sections 
7011(a)  and  7013  of  the  Health  Security  Act. 

“(e)  Undergraduate  Medical  Education  Program  Account.— 

“(1)  Transfers  to  account.— There  are  hereby  appropriated  to  the  Under¬ 
graduate  Medical  Education  Program  Account  for  each  fiscal  year  the  amount 
of  $50,000,000. 

“(2)  Expenditures  from  account.—  Amounts  appropriated  under  paragraph 
(1)  to  the  Undergraduate  Medical  Education  Program  Account  are  available 
each  fiscal  year  to  the  Secretary  of  Health  and  Human  Services  for  carrying  out 
section  7 102  of  the  Health  Security  Act. 

“(f)  Net  revenues. — For  purposes  of  this  section,  the  term  ‘net  revenues’  means 
the  amount  estimated  by  the  Secretary  based  on  the  excess  of — 

“(1)  the  taxes  received  in  the  Treasury  under  section  4375,  over 
“(2)  the  decrease  in  the  tax  imposed  by  chapter  1  resulting  from  the  tax  im¬ 
posed  by  such  section.” 

(b)  Clerical  Amendment. — The  table  of  sections  for  such  subchapter  A  is  amend¬ 
ed  by  adding  at  the  end  thereof  the  following  new  item: 

“Sec.  9512.  Health-Related  Programs  Trust  Fund.” 

II.  Introduction 

BACKGROUND 

The  amendment  in  the  nature  of  a  substitute  to  H.R.  3600  re¬ 
ported  by  the  Committee  would  assure  health  security  for  all 
Americans.  It  would  meet  the  goals  set  forth  by  President  Clinton 
for  health  care  reform  through  a  program  of  universal  health  cov¬ 
erage,  cost  containment,  and  a  fair  way  to  share  the  costs  of  health 
care.  The  Committee  proposal  builds  upon  the  best  of  the  Presi¬ 
dent’s  proposal  as  well  as  the  best  of  the  current  system.  It  would 
provide  a  simple,  affordable,  and  logical  way  to  create  a  better 
American  health  care  system. 

Universal  Coverage 

Under  the  Committee  amendment,  by  January  1,  1998,  every 
American  would  be  assured  coverage  through  a  health  insurance 
plan  that  provides  at  least  a  national  standard  set  of  benefits. 

Universal  coverage  would  be  achieved  through  shared  respon¬ 
sibility:  a  requirement  that  individuals  purchase  health  insurance, 
employers  contribute  to  the  cost  for  their  employees  and  depend¬ 
ents,  and  the  government  provide  subsidies  for  low-income  families 
who  cannot  afford  health  insurance  on  their  own.  States  would  be 
given  broad  flexibility  to  develop  alternative  approaches  to  achiev¬ 
ing  universal  coverage. 

Expansion  of  Employer-based  System 

The  Committee  amendment  would  build  on  the  existing  health 
insurance  system.  Today  two-thirds  of  Americans  receive  health  in- 
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surance  coverage  through  their  employer  or  the  employer  of  a  fam¬ 
ily  member.  For  half  of  the  38  million  Americans  currently  unin¬ 
sured  who  work  full  time  or  are  dependents  of  full-time  workers, 
the  employer-based  system  simply  would  be  expanded  to  include 
them.  Low-wage  small  employers  would  be  eligible  for  subsidies  of 
up  to  fifty  percent  of  their  health  insurance  obligation. 

For  the  great  majority  of  Americans  who  are  insured  today,  in¬ 
cluding  Medicare  beneficiaries,  the  Committee  amendment  would 
make  few  visible  changes  in  how  they  get  their  coverage  or  their 
health  care. 

For  those  not  connected  to  the  work  force  and  for  part-time  and 
seasonal  workers,  a  new  Medicare  Part  C  would  be  created.  Em¬ 
ployers  with  100  or  fewer  employees  would  be  able  to  insure  their 
workers  by  enrolling  in  Part  C.  Also,  those  eligible  would  not  have 
this  as  their  only  option,  but  the  creation  of  Medicare  Part  C  would 
ensure  that  all  Americans  have  access  to  an  affordable  health  plan. 
The  premium  would  be  set  at  a  level  sufficient  to  pay  for  the  bene¬ 
fits  provided  by  the  Part  C  plan. 

Employers  would  offer  employees  a  choice  of  health  plans  that 
cover  the  guaranteed  national  benefit  package:  a  managed  care 
plan  and  a  plan  that  offers  an  unlimited  choice  of  providers.  In  ad¬ 
dition  employers  could  offer  employees  a  high  deductible  plan  com¬ 
bined  with  a  tax-preferred  medical  savings  account. 

Market  Reforms  and  Cost  Containment 

Under  the  Committee  amendment,  the  insurance  market  would 
be  reformed,  eliminating  cherry-picking,  pre-existing  condition  ex¬ 
clusions,  and  arbitrary  limits  on  certain  illnesses  and  disabilities. 
Community  rating — without  adjustment  for  age  or  illness — would 
apply  to  plans  sold  to  individuals  and  to  employers  of  100  employ¬ 
ees  or  less.  Administrative  simplification  would  reduce  the  paper¬ 
work  and  red  tape  for  doctors  and  hospitals. 

The  creation  of  a  standard  benefit  package  and  supplemental  in¬ 
surance  policies  would  allow  consumers  to  compare  plans  more  eas¬ 
ily.  With  universal  coverage,  premium  growth  would  be  slowed  due 
to  reduced  cost  shifting  and  from  slowing  the  overall  rate  of  growth 
rate  in  health  care  costs. 

A  National  Health  Cost  Commission  would  be  charged  with  rec¬ 
ommending  to  Congress  whether  the  system  of  private-sector  cost 
containment  in  the  Committee  amendment  would  go  into  effect  on 
January  1,  2001,  or  would  be  modified.  The  Commission’s  rec¬ 
ommendations  would  be  given  “fast  track”  review  by  the  Congress. 
If  Congress  did  not  decide  to  do  otherwise,  and  if  expenditures  in 
a  State  were  in  excess  of  target  rates  of  growth  specified  in  the 
amendment,  the  back-up  cost  containment  provisions  in  the 
amendment  would  be  applied  in  those  States  not  meeting  the  tar¬ 
gets. 

Guaranteed  Benefits,  Freedom  of  Choice 

Under  the  Committee  amendment,  a  guaranteed  national  benefit 
package  would  be  defined  to  include  the  benefits  currently  provided 
under  Medicare,  plus  unlimited  hospital  care,  coverage  of  prescrip¬ 
tion  drugs,  preventive  services  for  children  without  cost  sharing, 
pregnancy-related  services,  and  comprehensive  mental  health  and 
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substance  abuse  services.  Prescription  drug  coverage  would  also  be 
added  to  the  current  Medicare  program  for  seniors. 

Under  the  Committee  amendment,  individuals  would  be  guaran¬ 
teed  the  right  to  choose  their  own  doctor. 

Long-term  care 

An  important  first  step  in  providing  needed  services  to  individ¬ 
uals  with  severe  disabilities  would  be  included  through  a  new  pro¬ 
gram  to  cover  long-term  home  and  community-based  care.  Benefits 
would  be  provided  to  individuals  without  regard  to  age  or  income. 

Ensuring  Quality  and  Consumer  Protection 

The  quality  of  health  services  would  be  protected  and  improved 
through  the  creation  of  a  national  quality  improvement  program, 
including  standards  for  utilization  review  procedures  and  due  proc¬ 
ess  standards  for  health  care  providers.  Health  insurers  would  be 
required  to  produce  annual  report  cards  on  the  quality  of  care  pro¬ 
vided  and  the  level  of  patient  satisfaction  in  their  plans.  Medical 
research  would  be  expanded.  Additional  outcomes  research  would 
be  conducted,  and  a  clearinghouse  for  dissemination  of  practice 
guidelines  would  be  created. 

An  expanded  national  anti-fraud  and  abuse  program  would  facili¬ 
tate  the  coordination  of  State,  local,  and  Federal  efforts  to  inves¬ 
tigate  and  prosecute  fradulent  activities.  Patient  privacy  protec¬ 
tions  would  be  established. 


SUMMARY 

Title  I.  Health  Care  Security 
A.  Universal  Coverage 

Each  eligible  individual  would  be  entitled  to  health  insurance 
that  includes  coverage  of  at  least  a  guaranteed  national  benefit 
package.  Every  eligible  individual  would  be  entitled  to  a  health  se¬ 
curity  card.  An  eligible  individual  would  be  defined  to  include  any 
individual  who  is  a  citizen  or  national  of  the  United  States,  an 
alien  permanently  residing  in  the  United  States  under  color  of  law, 
or  a  long-term  nonimmigrant. 

B.  Protection  of  Consumer  Choice 

An  individual  would  be  free  to  choose  his  or  her  own  health  care 
providers,  and  would  be  free  to  purchase  any  health  care  services. 
Employers  and  individuals  would  be  free  to  purchase  supplemental 
insurance  to  cover  health  care  services  that  are  not  covered  under 
the  guaranteed  national  benefit  package. 

Title  II.  Individual  and  Employer  Responsibilities 
A.  Individual  Responsibilities 

All  individuals  would  generally  be  covered  under  a  private  health 
plan  meeting  the  standards  specified  in  Title  V  of  this  bill  or  in 
Medicare  Part  C.  The  individual  responsibility  requirements  would 
be  effective  January  1,  1998,  and  would  be  enforced  through  the  In¬ 
ternal  Revenue  Code. 
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In  general,  any  employee  in  a  firm  that  offers  private  health  in¬ 
surance  would  not  be  permitted  to  enroll  in  Medicare  Part  C.  An 
exception  to  this  rule  would  be  permitted  for  any  low-income  em¬ 
ployee  in  a  firm  of  100  or  fewer  employees,  and  for  any  part-time, 
seasonal,  or  temporary  employee,  who  would  be  permitted  to  elect 
coverage  under  Medicare  Part  C.  Any  individual  not  connected  to 
the  work  force  could  elect  to  enroll  in  a  private  health  insurance 
plan  or  Medicare  Part  C. 

Individuals  would  be  required  to  pay  the  premium  for  the  guar¬ 
anteed  benefit  package,  minus  the  amount  contributed  on  their  be¬ 
half  by  their  employers.  The  employee’s  share  of  the  premium 
would  be  collected  by  the  employer  through  tax  withholding. 

The  premium  would  be  zero  for  individuals  with  family  incomes 
below  an  income  threshold,  approximately  equal  to  100  percent  of 
the  Federal  poverty  level.  For  individuals  with  income  between  the 
threshold  level  and  approximately  240  percent  of  the  poverty  level, 
the  premium  would  be  reduced  on  a  sliding  scale  basis.  The  upper 
limit  for  premium  subsidies  would  be  phased  in,  ending  for  individ¬ 
uals  at  approximately:  200  percent  of  poverty  in  1998,  1999,  and 
2000;  220  percent  of  poverty  in  2001  and  2002;  and  240  percent  of 
poverty  in  2003  and  thereafter. 

A  dependent  child  would  not  be  required  to  pay  the  Medicare 
Part  C  premium.  In  addition,  certain  U.S.  citizens  living  abroad, 
nonresident  aliens,  members  of  certain  religious  faiths,  certain  dis¬ 
abled  veterans,  active  duty  personnel,  persons  receiving  Medicare 
Part  A  benefits  and  prisoners  would  not  be  required  to  pay  the 
Medicare  Part  C  premium. 

B.  Employer  Responsibilities 
1.  General  responsibilities 

All  employers  would  be  required  to  contribute  to  the  cost  of 
health  insurance  coverage  for  all  employees.  Employers  would  con¬ 
tribute  at  least  80  percent  of  the  premium  of  the  guaranteed  na¬ 
tional  benefit  package  for  full-time  employees  and  their  depend¬ 
ents,  based  on  the  employee’s  class  of  enrollment.  The  employer 
would  be  required  to  make  payments  either  to:  (1)  a  private  quali¬ 
fied  health  plan  maintained  by  the  employer,  or  (2)  Medicare  Part 
C.  Employers  would  be  permitted  to  make  voluntary  contributions 
in  excess  of  the  required  80  percent,  subject  to  nondiscrimination 
rules. 

Employer  contributions  for  part-time,  seasonal,  and  temporary 
workers  would  be  computed  on  a  pro  rata  basis  using  the  ratio  of 
the  number  of  hours  worked  per  week  to  35  hours.  Employers 
would  be  required  to  treat  as  full-time  employees  any  employee  of 
an  institution  of  higher  education,  or  of  elementary  and  secondary 
schools,  if  the  employee  worked  the  customary  hours  that  con¬ 
stitute  full-time  employment.  Employers  would  not  be  required  to 
contribute  to  coverage  of  any  worker  who  is  expected  to  earn  less 
than  $100  (in  1994  dollars)  in  a  given  month. 

Employers  with  more  than  100  employees  would  have  to  meet 
this  health  insurance  obligation  for  their  workers,  beginning  Janu¬ 
ary  1,  1996.  Employers  could  meet  this  requirement  through  cov¬ 
erage  under:  a  private  qualified  health  plan;  a  self-insured  plan,  if 
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the  employer  has  more  than  100  employees  and  elects  to  self-in¬ 
sure;  or  a  qualified  State  health  plan  (See  Title  IV). 

Employers  with  100  or  fewer  employees  would  be  required  to 
meet  this  health  insurance  obligation  for  workers,  beginning  Janu¬ 
ary  1,  1998.  Medicare  Part  C  would  be  available  to  individuals  in 
firms  with  100  or  fewer  employees  by  January  1,  1998. 

Any  employer  that  offers  coverage  under  a  private  health  plan 
would  be  required  to  offer  employees  a  choice  between  two  cat¬ 
egories  of  plans:  (1)  a  managed-care  plan  or  (2)  a  plan  that  pro¬ 
vides  an  unlimited  choice  of  providers  (as  defined  in  Title  V).  The 
employer  would  be  responsible  for  contributing  at  least  80  percent 
of  the  least-cost  plan  within  each  category  of  the  plans  offered  to 
the  employee. 

In  addition,  employers  would  be  permitted  to  offer  employees  a 
plan  consisting  of  both:  (1)  a  high  deductible  health  care  insurance 
policy  and  (2)  a  medical  savings  account.  This  combination  is  re¬ 
ferred  to  as  a  “high  deductible  medical  savings  plan”  (See  Title  XI 
for  tax  treatment  of  medical  savings  accounts). 

Employers  would  not  be  required  to  offer  coverage  under  a  pri¬ 
vate  plan  to  a  part-time  employee  unless  the  employee  is  expected 
to  work  for  the  employer  for  more  than  25  hours  per  week,  aver¬ 
aged  over  a  three-month  period.  Employers  would  not  be  required 
to  offer  coverage  under  a  private  plan  to  a  seasonal  worker,  unless 
the  worker  is  expected  to  work  for  the  employer  for  at  least  four 
months  in  a  given  year. 

Employers  would  be  required  to  have  an  annual  open-enrollment 
period  of  at  least  45  days. 

A  five-year  maintenance-of-effort  requirement  would  be  imposed 
on  employers  that  currently  offer  benefits  in  excess  of  the  guaran¬ 
teed  national  benefit  package.  Nondiscrimination  rules  would  pro¬ 
hibit  employers  from  paying  greater  amounts  toward  health  cov¬ 
erage,  or  from  providing  more  generous  benefits,  for  certain  full¬ 
time  employees. 

Employers  would  be  required  to  extend  health  insurance  cov¬ 
erage  and  make  premium  payments  through  the  last  day  of  the  cal¬ 
endar  month  in  which  the  employee  stops  working  for  the  em¬ 
ployer. 

2.  Employer  responsibilities  with  respect  to  families 

Employers  would  be  required  to  allow  family  members  of  their 
employees  to  be  covered  under  the  employer’s  health  plan  if  a  pri¬ 
vate  plan  is  offered  by  the  employer.  Employers  would  contribute 
at  least  80  percent  of  the  applicable  premium,  based  on  the  class 
of  family  enrollment. 

The  employer  who  enrolls  a  family  would  receive  a  credit  to  help 
defray  the  additional  costs  associated  with  family  coverage.  The 
credit  would  be  financed  by  premiums  paid  by  employers  whose 
workers  were  covered  as  dependents  under  another  employer’s 
health  plan.  The  credit  would  be  phased  in  over  a  transition  period. 

3.  Small  business  credits 

Employers  with  50  or  fewer  employees  could  be  eligible  for  a  tax 
credit  which  would  reduce  their  liability  for  health  premiums  and 


336 


other  employment  taxes,  depending  on  the  wage  level  of  their  em¬ 
ployees.  Employers  would  be  eligible  for  the  credit  if  the  number 
of  employees  employed  by  the  employer  for  the  year  does  not  ex¬ 
ceed  50  and  the  average  full-time  equivalent  salary  paid  to  employ¬ 
ees  is  less  than  $26,000  per  year.  Th§  maximum  credit  for  those 
firms  with  25  or  fewer  employees  would  be  50  percent.  The  maxi¬ 
mum  credit  for  employers  with  26-50  employees  would  be  37.5  per¬ 
cent.  The  maximum  credit  would  be  available  if  the  employer  pays 
an  average  full-time  salary  of  $12,000  or  less,  and  would  phase 
down  to  zero  for  employers  who  pay  an  average  full-time  salary  of 
$26,000.  An  employer’s  deduction  for  providing  health  insurance 
would  be  reduced  by  the  amount  of  the  credit. 

4.  Employer  obligations  for  retirees 

Employers  who,  as  of  October  1,  1993,  were  paying  a  portion  of 
the  health  costs  for  retirees  ages  55  through  64  and  their  spouses 
and  dependents,  would  be  required  to  continue  coverage.  An  em¬ 
ployer  could  meet  this  obligation  by  paying  at  least  80  percent  of 
the  premium  under:  a  private  health  plan;  a  self-insured  plan,  if 
applicable;  or  Medicare  Part  C,  beginning  in  1998.  A  maintenance- 
of-effort  rule  would  require  employers  with  contractual  retiree 
health  obligations  that  exceed  benefits  under  the  guaranteed  na¬ 
tional  benefit  package  to  provide  such  benefits  to  retirees,  spouses, 
and  dependents,  consistent  with  contractual  obligations. 

5.  Continuation  of  health  benefits  under  COBRA  extension 

Continuation  of  health  insurance  coverage  under  the  Consoli¬ 
dated  Omnibus  Budget  Reconciliation  Act  of  1985  (COBRA)  would 
be  extended  during  a  transitional  period  between  the  date  of  enact¬ 
ment  and  January  1,  1998.  During  this  period,  the  current-law  cov¬ 
erage  limits  on  the  duration  of  COBRA  coverage  would  be  ex¬ 
tended.  COBRA  coverage  would  terminate  the  earlier  of:  (1)  cov¬ 
erage  of  an  employee  or  beneficiary  under  an  employer-sponsored 
plan  which  does  not  contain  any  exclusion  or  limitation  with  re¬ 
spect  to  any  preexisting  condition  of  the  employee  or  beneficiary; 
(2)  coverage  of  an  employee  or  beneficiary  under  the  current  Medi¬ 
care  program,  or  (3)  the  establishment  of  the  Medicare  Part  C  plan, 
January  1,  1998.  After  the  transitional  period  ending  January  1, 
1998,  the  COBRA  duration  of  coverage  would  revert  to  current  law. 
As  under  current  law,  and  employees  would  be  permitted  to  extend 
coverage  under  the  employer  plan,  at  the  employee’s  expense. 

6.  Exemptions 

Employers  of  children  under  age  19  (under  24  in  the  case  of  a 
full-time  student)  would  not  be  required  to  contribute  on  behalf  of 
these  employees,  provided  they  are  covered  under  a  parent’s  health 
plan.  In  addition,  employer  contributions  would  not  be  required 
with  respect  to  services  performed  at  a  “sheltered  workshop,”  nor 
with  respect  to  members  of  certain  religious  faiths,  certain  disabled 
veterans,  active  duty  military  personnel,  persons  receiving  Medi¬ 
care  Part  A  benefits,  and  prisoners. 
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Title  III.  Benefits 

A.  Guaranteed  National  Benefit  Package 

The  guaranteed  national  benefit  package  would  be  included 
under  Medicare  Part  C,  and  would  be  offered  by  all  private  health 
insurers,  and  by  employers  with  self-insured  plans.  Individuals  and 
employers  would  be  permitted  to  purchase  supplemental  policies 
for  coverage  of  additional  benefits  and  cost  sharing. 

The  guaranteed  national  benefit  package  would  include  the  bene¬ 
fits  currently  covered  under  Medicare  Parts  A  and  B,  with  several 
improvements.  The  benefit  package  also  would  include:  a  single  de¬ 
ductible  of  $500  per  individual/$750  per  family  and  coverage  of  out¬ 
patient  prescription  drugs,  with  a  separate  $500  deductible,  20-per- 
cent  cost-sharing,  and  $1,000  out-of-pocket  cap,  which  would  be  in¬ 
dexed  annually.  Inpatient  services  would  be  covered  without  co-in¬ 
surance,  deductibles  or  spell-of-illness  restrictions.  Beginning  in 
2003,  a  cap  on  out-of-pocket  expenditures  would  be  added  to  the 
guaranteed  national  benefit  package  set  at  $5,500  per  individual 
(in  1994  dollars)  and  would  be  indexed  in  subsequent  years.  An  al¬ 
ternative  cost-sharing  schedule  would  be  established  for  managed- 
care  plans. 

Additional  services  for  children  up  to  age  18  would  be  covered 
under  the  guaranteed  national  benefit  package,  with  no  cost  shar¬ 
ing.  Newborn  and  well-baby  care  would  be  consistent  with  the  serv¬ 
ices  and  periodicity  schedule  specified  by  the  Secretary,  in  con¬ 
sultation  with  the  American  Academy  of  Pediatrics,  including  pedi¬ 
atric  attendance  at  high-risk  deliveries.  Well-child  services,  includ¬ 
ing  routine  office  visits,  routine  immunizations,  routine  lab  tests, 
dental  care,  periodic  lead  screening  as  recommended  by  the  Center 
for  Disease  Control,  and  child-abuse  assessment,  would  be  covered 
without  cost  sharing.  Hearing  aids  for  children  would  be  covered. 
Medically  necessary  food  would  be  covered  for  persons  with  Phenyl¬ 
ketonuria  (PKU)  and  other  inborn  errors  of  metabolism. 

All  pregnancy-related  services  and  family-planning  services 
would  be  covered. 

Additional  preventive  benefits  would  be  covered,  such  as  immuni¬ 
zations,  mammography  screening,  pap  smears,  and  colorectal 
screening,  including  colonoscopies.  Mammography  screening  would 
be  modified  to  cover  mammograms  once  per  11-month  period,  rath¬ 
er  than  once  per  23-month  period,  for  women  ages  65  and  older. 
The  Secretary  would  be  given  the  authority  to  add  to  or  modify  cov¬ 
erage  of  vaccinations  and  other  clinical  preventive  benefits,  pro¬ 
vided  such  services  were  determined  to  be  clinically  appropriate 
and  cost  effective. 

Coverage  of  chiropractic  services  would  be  modified  to  include 
the  x-ray  services  necessary  for  meeting  the  requirements  under 
the  guaranteed  national  benefit  package. 

A  new  mental  health  and  substance  abuse  benefit  would  be  es¬ 
tablished  that  would  provide  access  to  a  continuum  of  services  em¬ 
phasizing  community  and  residential  settings.  The  mental  health 
benefit  package  would  include  intensive  residential  and  community 
services  and  outpatient  mental  health  services,  with  reduced 
copayments  for  children  up  to  age  18.  Inpatient  services  would  be 
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limited  to  60  days  in  general  and  psychiatric  hospitals,  with  no  life¬ 
time  limit  on  days  in  psychiatric  hospitals. 

In  addition,  States  would  be  given  broad  flexibility  to  establish 
comprehensive,  managed,  mental  health  programs  for  low-income 
adults  and  children  with  serious  mental  illness  or  emotional  dis¬ 
turbances.  The  programs  would  allow 'eligible  individuals  to  con¬ 
tinue  to  receive  the  services  defined  in  the  guaranteed  national 
benefit  package  for  mental  health,  but  without  limits,  and  at  the 
State  option,  with  reduced  copayments. 

A  new  Commission  on  Mental  Health  and  Substance  Abuse 
would  be  established  to  examine  whether  the  benefits  covered 
under  the  guaranteed  national  benefit  package  assure  appropriate 
coverage  for  mental  health  and  substance  abuse  problems.  It  would 
also  study  the  progress  that  has  been  made  in  achieving  parity  be¬ 
tween  these  services  and  other  health  services.  The  Commission 
would  have  the  authority  to  review  a  wide  range  of  issues  related 
to  mental  illness  and  substance  abuse. 

Coverage  would  include  items  and  services  provided  to  patients 
participating  in  approved  clinical  trials  for  treatment  of  cancer  and 
other  medical  conditions,  provided  such  services  are  otherwise  cov¬ 
ered  under  the  guaranteed  national  benefit  package. 

The  Secretary  would  be  directed  to  conduct  studies  on  emergency 
dental  services  and  payment  methodologies  for  pharmacist  services, 
and  would  be  directed  to  conduct  a  demonstration  of  sub-acute 
care. 


B.  Coverage  of  Outpatient  Prescription  Drugs 

Outpatient  prescription  drugs,  biological  products,  insulin,  and 
home  infusion  drugs  would  be  added  to  the  services  covered  under 
Medicare  Parts  B  and  C.  The  separate  deductible  for  the  prescrip¬ 
tion  drug  benefit  would  be  set  at  $500  and  the  out-of-pocket  limit 
would  be  set  at  $1,000  (in  1994  dollars)  and  would  be  indexed  in 
subsequent  years.  Payments  would  be  80  percent  of  the  lesser  of 
the  actual  charge  for  the  drug,  or  the  Medicare  payment  limit. 

Payment  limits  would  vary  depending  upon  whether  the  drug  is 
a  single-source  or  multiple-source  drug  with  a  restrictive  prescrip¬ 
tion,  or  a  multiple-source  drug  without  a  restrictive  prescription. 
The  limits  would  be  updated  subject  to  the  target  rate  of  increase 
for  the  prescription  drug  sector. 

In  order  for  payment  to  be  available  under  Medicare,  manufac¬ 
turers  would  be  required  to  enter  into  and  have  in  effect  a  rebate 
agreement  with  the  Secretary.  A  flat  rebate  of  15  percent  would 
apply  to  single-source  and  innovator  multiple-source  drugs,  and  a 
flat  rebate  of  10  percent  would  apply  to  generic  drugs  and  over-the- 
counter  insulin.  As  part  of  the  rebate  agreement,  a  manufacturer 
would  be  required  to  guarantee  that  the  manufacturer  would  offer 
prescription  drugs  at  the  same  price  to  each  wholesaler  or  retailer 
purchasing  such  drugs  on  substantially  the  same  terms  as  any 
other  purchaser. 

There  would  be  mandatory  assignment  for  all  covered  outpatient 
drugs.  The  administrative  allowance  would  be  set  at  $5  per  pre¬ 
scription  (in  1994  dollars)  and  would  be  indexed  in  subsequent 
years.  Pharmacists  would  be  required  to  submit  claims  to  Medicare 
carriers  through  a  point-of-sale  electronic  system.  The  Secretary 
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would  establish  a  program  to  assure  appropriate  prescribing  and 
dispensing  practices  under  Medicare.  The  Secretary  would  conduct 
a  study  to  develop  a  payment  methodology  for  pharmacist  services. 

Only  providers  of  home  infusion  drug  therapy,  who  meet  require¬ 
ments  established  by  the  Secretary,  would  qualify  to  provide  cov¬ 
ered  home  infusion  drug  therapy  services.  Home  infusion  therapy 
would  be  required  to  be  provided  in  the  place  of  residence  used  as 
the  individual’s  home  or  in  another  setting  determined  by  the  Sec¬ 
retary  to  be  cost  effective. 

An  11-member  Prescription  Drug  Payment  Review  Commission 
would  be  established.  A  representative  from  a  research-based  phar¬ 
maceutical  and  biotechnology  company  would  sit  on  the  Commis¬ 
sion.  The  Commission  would  submit  an  annual  report  to  Congress 
regarding  increases  in  prescription  drug  prices,  use  of  covered 
drugs  administrative  costs  relating  to  covered  drugs,  and  payments 
for  prescription  drugs  under  the  national  health  expenditure  esti¬ 
mates.  In  addition,  the  Commission  would  be  required  to  publish 
a  consumer  guide  to  prescription  drugs.  The  guide  would  include 
information  that  the  Commission  determines  would  assist  consum¬ 
ers  in  reducing  their  expenses  for  prescription  drugs  and  providers 
in  determining  the  most  cost-effective  drug. 

The  Part  B  premium  would  be  adjusted  to  finance  25  percent  of 
the  cost  of  the  prescription  drug  benefit  provided  under  Medicare 
Part  B. 


C.  Other  Changes  in  Medicare  Benefits 

In  general,  the  current  Medicare  benefit  package  would  be  im¬ 
proved  to  include  newborn  services,  well-baby  services,  well-child 
services,  pregnancy-related  services,  family-planning  services, 
drugs  and  devices,  outpatient  prescription  drug  coverage,  mental 
health  services,  and  additional  preventive  services,  consistent  with 
the  benefits  covered  under  the  guaranteed  national  benefit  pack¬ 
age.  Inpatient  mental  health  services  would  be  limited  to  60  days 
in  general  and  psychiatric  hospitals,  with  no  lifetime  limit  on  days 
in  psychiatric  hospitals.  The  60-day  limit  on  lifetime  reserve  days 
for  inpatient  hospital  care  would  be  eliminated;  the  coinsurance  re¬ 
quirements  that  apply  to  lifetime-reserve  days  would  be  retained. 

Beginning  in  2003,  a  cap  on  out-of-pocket  expenditures  would  be 
established  and  set  at  $5,500  per  individual  (in  1994  dollars)  and 
would  be  indexed  in  subsequent  years. 

Medicare  coverage  of  mammography  screening  would  be  modified 
to  cover  mammograms  once  per  11-month  period,  rather  than  once 
per  23-month  period,  for  women  ages  65  and  older. 

Medicare  coverage  of  chiropractic  services  would  be  expanded  to 
include  coverage  of  those  x-rays  that  are  necessary  for  chiropractic 
services  to  meet  the  requirements  of  coverage  under  Medicare. 

Medicare  would  be  required  to  make  available  to  beneficiaries 
the  choice  of  a  managed-care  plan,  if  available,  or  an  unlimited 
choice  of  providers  which  could  involve  a  point-of-service  option. 

D.  Other  Provisions  Relating  to  Benefits 

The  preemption  of  State  laws  providing  for  reimbursement  to  a 
class  of  providers  would  be  prohibited  for  health  plans  other  than 
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Medicare  Parts  A,  B,  and  C,  provided  the  provider  is  legally  au¬ 
thorized  under  State  law  to  provide  the  item  or  service. 

A  new  National  Health  Advisory  Commission  would  be  estab¬ 
lished  to  monitor  the  impact  of  the  Health  Security  Act  on  individ¬ 
uals,  on  employers  and  on  government,  and  would  report  at  least 
annually  on  their  findings.  Such  recofnmendations  could  include, 
but  would  not  be  limited  to  possible  changes  in  benefits,  changes 
in  national  health  estimates,  and  changes  in  insurance  regulation. 
The  Advisory  Commission  would  be  appointed  in  the  same  manner 
as  the  Prospective  Payment  Assessment  Commission  and  the  Phy¬ 
sician  Payment  Review  Commission,  and  would  serve  in  an  advi¬ 
sory  capacity  to  the  Congressional  committees  of  jurisdiction. 

Title  IV.  State  Responsibilities 

States  would  be  given  broad  flexibility  to  establish  their  own 
health  care  reform  systems.  The  Secretary’s  approval  could  be 
granted  for  two  types  of  authority:  (1)  State  control  solely  over  pro¬ 
vider  reimbursement,  either  as  a  whole  or  sector-by-sector  (e.g., 
physician  services  or  hospital  services);  and  (2)  State  authority  over 
all  health  care  benefits  provided  in  the  State,  including  self-insured 
plans. 

States  seeking  approval  for  a  system  would  be  required  to  dem¬ 
onstrate  to  the  Secretary  that  total  expenditures  in  the  State  for 
the  services  covered  under  the  State  system  could  not  exceed  ex¬ 
penditures  that  would  have  been  made  if  the  State  system  were  not 
in  effect.  In  addition,  total  Medicare  expenditures  (including  Medi¬ 
care  Part  C)  for  services  covered  under  the  State  system  could  not 
exceed  total  Medicare  expenditures  that  would  have  been  made  if 
the  State  system  were  not  in  effect. 

In  general,  employers  would  be  required  to  participate  in  an  ap¬ 
proved  State  program,  either  an  all-payer  provider-reimbursement 
system  or  a  benefit-management  program. 

An  exception  to  the  general  requirement  would  be  provided  with 
respect  to  a  State  benefit-management  program.  Under  the  excep¬ 
tion,  any  employer  that:  (i)  sponsors  a  self-insured  health  plan 
meeting  the  Federal  requirements  for  such  plans;  (ii)  has  a  total  of 
at  least  5,000  employees  nationally;  and  (iii)  has  employees  located 
in  at  least  two  States,  would  not  be  required  to  participate  in  an 
approved  State  benefit-management  program.  All  employers  would, 
however,  be  required  to  participate  in  approved  State  provider-re¬ 
imbursement  systems. 

With  respect  to  State  health  care  benefit  plans,  a  State  plan 
would  have  to  provide  coverage  for  at  least  the  guaranteed  national 
benefit  package  for  all  residents,  other  than  residents  covered 
under  Medicare  Parts  A  through  C.  Guarantee  of  coverage  could  be 
through  a  State  single-payer  or  public  plpn,  an  employer  mandate, 
a  combination  of  public  and  private  coverage,  competing  health 
plans,  managed  competition,  or  any  other  system,  provided  that  it 
covered  all  residents. 

States  could  apply  to  include  individuals  entitled  to  benefits 
under  Medicare  Part  C  in  the  State  program.  After  three  years  of 
experience  with  the  State  plan,  a  State  could  also  apply  to  inte¬ 
grate  into  the  State  system  coverage  of  individuals  entitled  to  Med¬ 
icare  Parts  A  and  B.  Federal  payments  that  would  otherwise  be 
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made  to  State  residents  for  premium  subsidies,  wrap-around  bene¬ 
fits,  and  payments  made  on  behalf  of  Medicare  beneficiaries  could 
be  paid  directly  to  a  State  operating  an  approved  benefit-manage¬ 
ment  program,  offset  by  any  Medicaid  maintenance-of-effort  pay¬ 
ments  owed  by  the  State  (described  in  Title  VIII).  The  State  would 
be  required  to  demonstrate  that  under  the  State  program,  individ¬ 
uals  entitled  to  Federal  subsidies  or  additional  Federal  benefits 
would  not  incur  additional  financial  liability  under  the  State  pro¬ 
gram. 


Title  V.  Health  Plans  and  Health  Alliances 
A.  Establishment  of  Federal  Standards 

By  July  1,  1995,  the  Secretary  would  promulgate  regulations  to 
implement  Federal  standards  for  health  plans  sold  to  individuals 
and  employers. 

States  would  be  required  to  apply  the  Federal  standards  to 
health  plans  sold  to  individuals  and  employers  beginning  on  Janu¬ 
ary  1,  1997,  except  that  the  deadline  would  be  January  1,  1998,  for 
States  in  which  the  legislature  is  not  scheduled  to  meet  during  cal¬ 
endar  year  1996.  The  Secretary  would  certify  State  compliance  and 
would  assume  responsibility  for  enforcing  the  standards  in  a  State 
that  did  not  comply.  Civil  monetary  penalties  would  be  established 
for  plans  found  in  violation  of  the  Federal  standards,  subject  to 
provisions  of  section  1128A  of  the  Social  Security  Act.  In  addition, 
the  Secretary  could  withhold  Federal  financial  assistance  in  the 
case  of  a  State  that  is  not  in  compliance  with  the  adoption  and  en¬ 
forcement  of  Federal  standards,  and  refer  matters  involving  non¬ 
complying  health  plans  to  the  U.S.  Attorney  General  for  further  ac¬ 
tion. 

The  States  would  continue  to  regulate  financial  solvency  of 
health  insurance  using  standards  at  least  as  stringent  as  model 
standards  developed  by  the  National  Association  of  Insurance  Com¬ 
missioners. 

B.  Federal  Standards  for  Health  Plans  Sold  to  Employers  and 

Individuals 

Health  insurance  would  be  sold  in  five  market  sectors:  individ¬ 
ual,  small  group  (employers  with  2  to  100  employees),  large  group 
(employers  with  more  than  100  employees),  association,  and  alli¬ 
ance.  A  carrier  could  choose  to  sell  insurance  in  one  or  more  mar¬ 
ket  sectors. 

The  association  market  would  include  associations,  religious  fra¬ 
ternal  organizations,  or  other  organizations  certified  by  the  Sec¬ 
retary  as  having  been  formed  for  purposes  other  than  the  sale  of 
health  insurance,  and  with  at  least  1,000  individual  members  or 
200  employer  members,  and  who  offered  insurance  as  of  December 
31,  1993.  Associations  would  include  trade  associations,  industry 
associations,  professional  associations,  chambers  of  commerce,  and 
other  public  entity  associations,  including  their  wholly-owned  sub¬ 
sidiaries  or  corporations  the  total  ownership  of  which  is  owned  by 
one  or  more  associations. 
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Carriers  would  be  required  to  provide  for  open  enrollment  of 
groups  and  individuals.  Plans  sold  in  the  individual  market  would 
be  sold  during  an  open-enrollment  period  established  by  the  State 
lasting  at  least  45  days.  During  their  first  year  of  enrollment  in  the 
individual  market,  an  individual  coqld  choose  to  switch  among 
health  plans  offered  outside  of  the  annual  open-enrollment  period 
if  the  individual  gave  45-days  notice  before  the  effective  date  of,  the 
change  in  health  plans  could  take  effect.  The  individual  could  make 
such  a  change  only  once  within  the  year.  After  the  first  year, 
changes  could  only  be  made  during  the  open-enrollment  period. 

Plans  sold  in  other  markets  would  be  sold  on  a  continuous  open- 
enrollment  basis,  although  employers  and  sponsors  of  self-insured 
plans  could  establish  annual  open-enrollment  periods  of  no  less 
than  45  days  during  which  an  employee  could  switch  among  plans 
offered  by  the  employer.  Transitional  rules  would  provide  for  an¬ 
nual  open  enrollment  in  the  small  group  market  until  January  1, 
1998,  when  the  individual  and  small  employer  mandates  take  ef¬ 
fect. 

In  all  markets,  coverage  would  be  guaranteed  renewable,  and 
plans  could  not  deny  or  limit  coverage  based  on  a  pre-existing  con¬ 
dition.  No  waiting  periods  would  be  permitted.  A  transitional  rule 
would  prohibit  exclusions  for  pre-existing  conditions  for  individuals 
with  previous  coverage  and  would  limit  exclusions  to  six  months  for 
newly  insured  individuals  until  January  1,  1998,  when  the  individ¬ 
ual  mandate  would  take  effect  and  pre-existing  condition  exclusions 
would  be  eliminated  for  all  individuals. 

Antidiscrimination  rules  would  prohibit  plans  from  engaging  di¬ 
rectly  or  indirectly  in  activities  that  would  have  the  effect  of  dis¬ 
criminating  against  an  individual. 

Health  plans  would  be  required  to  offer  the  guaranteed  national 
benefits  as  a  separate  package.  Benefits  would  be  offered  under 
fee-for-service,  managed  care,  and  point-of-service  options  (combin¬ 
ing  fee-for-service  and  managed-care  cost-sharing  schedules).  Car¬ 
riers  could  also  offer  to  employers,  but  not  individuals,  the  guaran¬ 
teed  national  benefit  package  as  a  high-deductible  option  under 
which  a  single  deductible  between  $1,500  and  $2,500  for  an  indi¬ 
vidual  and  $2,150  and  $3,750  for  a  family  would  apply. 

In  each  market,  except  the  large  group  market,  carriers  would  be 
required  to  sell  the  guaranteed  national  benefit  package  at  pre¬ 
miums  that  are  community  rated.  Premiums  could  vary  only  for 
the  three  enrollment  categories  (individual,  single  parent,  and  fam¬ 
ily)  and  by  geographic  area.  Carriers  would  be  allowed  to  phase  in 
community-rated  premiums  over  a  three-year  period. 

Health  plans  sold  through  a  regional  health  alliance  would  be 
sold  at  the  community  rate  that  would  otherwise  apply  in  the  indi¬ 
vidual  or  small  group  markets,  adjusted  by  an  administrative  dis¬ 
count  negotiated  between  the  carrier  and  the  alliance  to  reflect  the 
administrative  functions  performed  by  the  regional  health  alliance. 

Managed  care  plans  would  have  to  meet  additional  requirements 
pertaining  to  arrangements  with  physicians  and  the  availability 
and  accessibility  of  medically  necessary  services.  Services  covered 
by  a  managed  care  plan  outside  the  plan  network  where  medically 
necessary  and  immediately  required  services  would  include  cov- 
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erage  of  trauma-care  services  provided  by  designated  trauma  cen¬ 
ters. 

Health  plans  would  be  required  to  permit  enrollees  to  obtain 
services  outside  the  plan’s  provider  network  at  the  discretion  of  the 
enrollee.  The  Secretary  would  establish  an  alternative  cost-sharing 
schedule  that  would  apply  to  medically  necessary  and  appropriate 
out-of-network  services.  In  the  case  of  a  denial  of  in-network  treat¬ 
ment  or  services  by  the  plan,  the  enrollee  would  have  the  right  to 
an  expedited  appeals  process. 

Health  plans  would  be  required  to  demonstrate  that  enrollees 
have  access  to  the  specialized  treatment  expertise  of  designated 
centers  of  excellence.  The  Secretary  would  designate  as  centers  of 
excellence  facilities  that  provide  specialty  care,  deliver  treatment  of 
chronic  diseases  and  other  complex  cases  requiring  specialized 
treatment,  and  meet  other  requirements  established  by  the  Sec¬ 
retary. 

Federal  standards  for  marketing  of  health  plans  would  be  estab¬ 
lished.  Marketing  materials  would  be  required  to  be  approved  in 
advance,  and  each  State  would  make  available  to  consumers  infor¬ 
mation  in  a  uniform  format  on  approved  health  plans  sold  in  the 
State.  Materials  could  not  be  used  to  attract  or  limit  enrollment  of 
certain  individuals  or  groups. 

The  Secretary  would  be  required  to  develop  one  or  more  interim 
model  risk-adjustment  systems  that  would  be  issued  with  the  Fed¬ 
eral  standards  for  health  plans  by  July  1,  1995.  Each  State  would 
be  required  to  adopt  a  risk-adjustment  system  that  would  apply  to 
all  carriers  selling  health  plans  in  the  State. 

Health  plans  would  be  required  to  offer  contracts  to  all  essential 
community  providers  in  the  plan’s  service  area.  The  following 
would  be  designated  as  essential  community  providers:  certain 
urban  hospitals  that  would  qualify  as  disproportionate  share  hos¬ 
pitals  under  Medicare  (including  children’s  hospitals  with  fewer 
than  100  beds);  Federally  Qualified  Health  Centers  (FQHCs);  fam¬ 
ily-planning  clinics  receiving  funding  under  Title  X  of  the  Public 
Health  Service  Act;  not-for-profit  diagnostic  and  treatment  centers 
and  clinics  that  provide  primary  care  services  (including  obstetrics 
and  gynecology),  are  located  in  an  underserved  area,  and  are  li¬ 
censed  by  the  State  under  a  State  law  in  effect  as  of  January  1, 
1994;  local  health  departments;  sole  community  hospitals;  rural 
health  clinics;  rural  Medicare-dependent  hospitals;  and  individual 
health  providers  in  medically  underserved  areas.  The  terms  of  con¬ 
tracts  could  not  be  less  favorable  than  those  with  other  participat¬ 
ing  providers.  Payment  to  FQHCs  and  rural  health  clinics  would 
be  based  on  Medicare  reasonable  cost  rates. 

Plans  would  be  required  to  meet  standards  established  in  Title 
IX  pertaining  to  grievance  procedures,  quality  assurance  and 
consumer  protection  requirements,  and  administrative  simplifica- 

tion.  .  ,  .. 

Health  plans  would  be  required  to  meet  Federal  utilization-re¬ 
view  standards  established  by  the  Secretary  and  to  disclose  to  con¬ 
sumers  and  the  State  requirements  for  utilization  review,  loss-ratio 
information  on  the  health  plan,  and  any  exclusion  in  the  types  of 
providers  participating  in  the  health  plan.  All  health  plans  would 
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be  prohibited  from  requiring  a  physician  referral  for  obstetrics  and 
gynecology  services. 

Standards  for  contracts  between  managed-care  plans  and  provid¬ 
ers  would  be  established.  Standards  would  provide  for  public  notice 
when  applications  by  participating  providers  are  to  be  accepted,  no¬ 
tification  of  a  decision  to  terminate  a  provider,  and  opportunity  for 
review  of  the  termination. 

Under  the  Committee  bill,  no  health  provider  who  is  qualified 
under  the  terms  of  a  health  plan  offered  by  a  carrier  and  willing 
to  accept  the  plan’s  operating  terms  including,  but  not  limited  to, 
its  schedule  of  fees,  covered  expenses  and  quality  standards,  could 
be  denied  the  opportunity  to  participate  in  that  plan.  Nothing  in 
the  Committee  bill  would  prevent  a  carrier  from  instituting 
credentialing  criteria,  requiring  fee  discounts,  matching  the  avail¬ 
ability  of  health  care  providers  to  the  needs  of  the  patients  enrolled 
in  the  plan,  or  establishing  any  other  measure  designed  to  main¬ 
tain  quality  or  control  costs.  Dedicated  group  and  staff  model 
Health  Maintenance  Organizations  (HMOs)  would  be  exempted 
from  this  provision. 

The  Committee  bill  provides  that,  subject  to  the  conditions  speci¬ 
fied,  States,  health  alliances,  or  State  regulatory  authorities  should 
not  interfere  with  the  ability  of  health  insurers  to  contract  with 
and  pay  compensation  to  brokers  and  agents. 

C.  Requirements  for  Supplemental  Benefit  Plans 

Supplemental  benefit  policies  sold  to  individuals  and  employers 
would  be  restricted  to  those  provided  in  up  to  10  standardized  sup¬ 
plemental  benefit  packages  which  would  be  defined  by  the  Sec¬ 
retary.  Supplemental  benefit  policies  would  be  required  to  meet 
Federal  standards  for  open  enrollment  and  community  rating.  The 
sale  of  supplemental  benefits  could  not  be  tied  to  the  sale  of  the 
guaranteed  national  benefit  package  or  any  other  policy,  except 
that  managed  care  plans  would  be  prohibited  from  selling  supple¬ 
mental  benefit  coverage  to  individuals  other  than  those  enrolled  in 
the  managed  care  plan  for  the  guaranteed  national  benefit  pack¬ 
age. 

In  defining  supplemental  benefit  packages,  the  Secretary  would 
be  directed  to  take  into  account  current  State  laws.  State  laws  that 
require  health  plans  to  offer  benefits  in  addition  to  the  guaranteed 
national  benefit  package  would  be  preempted.  The  Committee  bill 
would  not  preempt,  with  respect  to  health  plans  other  than  Medi¬ 
care  Parts  A,  B,  and  C,  State  laws  providing  for  reimbursement  to 
a  class  of  providers  with  respect  to  services  which  the  provider  is 
legally  authorized  to  provide  under  State  law. 

The  sale  of  an  insurance  plan  that  duplicates  benefits  included 
in  the  guaranteed  national  benefit  package  or  included  in  one  or 
more  of  the  standardized  supplemental  benefit  packages  would  be 
prohibited.  Long-term  care  insurance,  accident-only  insurance,  dis¬ 
ability-income  insurance,  hospital-  or  fixed-indemnity  insurance, 
insurance  that  limits  coverage  to  specific  diseases  or  conditions, 
coverage  as  a  supplement  to  liability  insurance,  workers  compensa¬ 
tion  or  similar  insurance,  automobile  insurance,  and  insurance  sold 
to  exclusive  individuals  that  are  not  required  to  be  covered  under 
the  guaranteed  national  benefit  package  would  not  be  considered 
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to  duplicate  benefits  if  the  plan  always  pays  benefits  regardless  of 
other  coverage. 

Standardized  benefits  for  Medicare  supplemental-benefit  insur¬ 
ance  (Medigap)  policies  would  be  conformed  to  the  changes  made 
in  the  benefits  covered  under  Medicare  Parts  A  and  B.  Medigap 
plans  would  be  required  to  be  made  available  to  any  individual 
without  application  of  a  pre-existing  condition  exclusion  during  an 
annual  30-day  open-enrollment  period. 

D.  Requirements  for  Self-Insured  Employer  Plans 

Limits  on  self-insurance  would  be  established.  Effective  January 
1,  1998,  employers  with  100  employees  or  less  and  Multiple  Em¬ 
ployer  Welfare  Arrangements  (MEWAs)  would  be  prohibited  from 
self-insuring. 

Self-insured  employer  plans  would  have  to  be  certified  annually 
by  the  Secretary  as  meeting  Federal  standards.  Civil  monetary 
penalties  would  be  established  for  plans  found  in  violation  of  the 
Federal  standards,  subject  to  provisions  of  section  1128A  of  the  So¬ 
cial  Security  Act. 

Self-insured  employer  plans  would  be  required  to  provide  the 
guaranteed  national  benefit  package,  but  could  provide  additional 
benefits  as  well.  Plans  could  not  deny  or  limit  coverage  or  vary  pre¬ 
mium  contributions  charged  to  any  eligible  individual  based  on  a 
pre-existing  condition,  claims  experience,  or  medical  history.  Wait¬ 
ing  periods  for  coverage  would  be  prohibited,  and  plans  would  be 
required  to  meet  standards  specified  by  the  Secretary  with  respect 
to  grievance  procedures,  quality  assurance,  and  administrative  sim¬ 
plification.  Managed-care  plans  provided  by  the  sponsor  of  a  self- 
insured  plan  would  be  required  to  meet  the  same  standards  that 
would  apply  to  managed-care  plans  sold  to  individuals  and  employ¬ 
ers. 


E.  Transitional  Insurance  Reforms 

Transitional  insurance  reforms  would  be  established  and  effec¬ 
tive  in  each  State  beginning  on  January  1,  1995,  until  the  Federal 
standards  described  above  take  effect  in  the  State.  Federal  require¬ 
ments  would  not  preempt  any  existing  State  law  that  is  more  strin- 

gefjnder  the  transitional  insurance  reforms,  health  plans  would  be 
required  to  maintain  coverage  in  force  and  to  accept  new  members 
in  a  group  plan  without  respect  to  health  status.  Exclusions  for 
pre-existing  conditions  would  be  prohibited  for  individuals  wit 
previous  coverage  and  would  be  limited  to  six  months  for  newly  in¬ 
sured  individuals.  .  ... 

Insurers  would  have  to  apply  consistent  rating  policies  with  re¬ 
spect  to  demographic  characteristics  and  changes  in  benefit  design 
across  all  covered  individuals  and  groups.  Premium  increases  for 
individual  plans  and  small  group  plans  (less  than  100  employees) 
could  not  vary  based  on  claims  experience. 

Health  plans  would  be  required  to  file  a  certification  with  the 
Secretary  or  the  State  indicating  that  they  are  in  compliance  with 
the  transitional  insurance  reform  requirements.  Self-insured  em¬ 
ployer  plans  would  be  prohibited  from  reducing  or  limiting  cov- 
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erage  with  respect  to  any  medical  condition  for  which  the  cost  of 
treatment  is  expected  to  exceed  $5,000  a  year. 

Transitional  insurance  reform  requirements  would  be  enforced  by 
the  Secretary,  with  violators  subject  to  a  civil  mpnetary  penalty  up 
to  $25,000  for  each  violation.  The  Secretary  could  elect  to  enter  into 
agreements  with  States  to  enforce  the  requirements. 

F.  Health  Alliances 

Voluntary  regional  health  alliances  could  be  established  by  a 
State  or  by  a  local  government  with  an  MSA-wide  population  of  at 
least  one  million.  Employer  participation  generally  would  be  vol¬ 
untary,  although  participation  could  be  mandatory  under  an  ap¬ 
proved  State  plan  as  described  in  the  preceding  section. 

For  the  five-year  period  beginning  in  fiscal  year  1995,  $150  mil¬ 
lion  in  grants  would  be  authorized  to  assist  States  and  qualified 
local  governments  in  the  planning,  development,  and  initial  oper¬ 
ation  of  regional  health  alliances.  In  order  to  be  eligible  for  Federal 
grants,  a  State  alliance  program  would  have  to  meet  certain  re¬ 
quirements. 

Under  the  grant  program,  an  alliance  could  be  operated  by  a 
State  agency,  a  municipal  or  county  government,  or  a  non-profit  or¬ 
ganization.  States  could  provide  for  division  of  the  State  into  more 
than  one  area,  and  one  or  more  contiguous  States  could  provide  for 
the  establishment  of  an  inter-State  alliance.  The  alliance  would  be 
required  to  be  governed  by  a  Board  of  Directors  representing  em¬ 
ployers  and  consumers,  represented  in  equal  numbers.  The  govern¬ 
ing  board  could  not  include  providers  or  representatives  of  health 
plans  and  would  be  required  to  reflect  the  racial  and  ethnic  com¬ 
position  of  the  region  served. 

Under  the  grant  program,  regional  health  alliances  would  enter 
into  agreements  with  any  health  plan  meeting  Federal  standards 
that  seeks  to  offer  health  insurance  through  the  alliance.  Alliances 
would  offer  to  enter  into  agreements  to  provide  services  to  any  em¬ 
ployer  in  the  alliance  area  with  fewer  than  100  employees.  Re¬ 
gional  health  alliances  would  make  similar  services  available  to  in¬ 
dividuals  and  families  who  are  not  employees  of  participating  em¬ 
ployers  but  who  reside  in  the  alliance  area  and  assist  eligible  indi¬ 
viduals  in  enrolling  in  Medicare  Part  C. 

A  State  could  designate  a  regional  health  alliance  to  enforce  a 
State  capital  allocation  plan  for  the  review  of  health  care  related 
capital  expenditures. 

Title  VI.  Standby  Cost  Containment  in  the  Private  Sector 
A.  National  Health  Expenditure  Estimates 

-v 

The  Secretary  would  estimate  in  1995  total  national  health  ex¬ 
penditures  under  Medicare  and  under  private  plans,  and  the  base¬ 
line  rates  of  growth  for  future  years.  The  estimate  of  health  spend¬ 
ing  in  the  private  sector  would  include  spending  for  services  cov¬ 
ered  under  the  national  guaranteed  benefit  package,  under  supple¬ 
mental  policies,  and  for  related  cost  sharing. 

The  national  health  spending  estimates  would  be  established  on 
a  per-capita  basis  and  would  be  adjusted  for  shifts  in  enrollment 
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between  the  public  and  private  sectors.  Target  rates  of  growth  for 
spending  by  private  plans  in  each  year  would  be  set  by  statute,  be¬ 
ginning  with  1996.  The  target  rate  of  growth  would  be  set  so  that 
the  rate  of  growth  in  private  spending  on  health  care  would  be  re¬ 
duced  by  two-percentage  points  in  1996,  and  by  an  additional  one- 
percentage  point  in  each  subsequent  year  until  the  rate  of  growth 
is  slowed  to  the  five-year  average  per  capita  rate  of  growth  in  the 
gross  domestic  product  (GDP). 

The  private  sector  expenditure  estimate  for  1998  would  be  ad¬ 
justed  to  reflect  the  effects  of  universal  coverage  and  the  implemen¬ 
tation  of  Medicare  Part  C. 

B.  Allocation  of  National  Estimates  to  Classes  of  Services  and 

States 

The  estimate  of  health  spending  in  the  private  sector  would  be 
allocated  to  various  classes  of  health  services,  such  as  inpatient 
hospital  services  and  physician  services,  based  upon  the  historic 
share  and  growth  rates  attributable  to  each  class.  The  allocation  to 
each  sector  within  each  class  would  then  become  an  overall  target 
attributable  to  each  type  of  health  service,  such  as  hospital  or  phy¬ 
sician  services.  Once  established,  these  allocations  could  only  be 
changed  through  legislation. 

The  estimate  also  would  be  allocated  to  each  State  to  monitor  the 
State’s  success  in  controlling  health  care  costs.  The  allocation 
would  be  based  on  the  prices  in  each  State  that  would  apply  under 
the  maximum  payment  rate  system  and  utilization  patterns  within 
each  State.  The  State  allocations  would  grow  at  the  same  rate  as 
the  national  health  spending  estimate  for  the  private  sector. 

Health  providers  would  report  information  to  the  Secretary  to 
permit  monitoring  of  health  care  spending  within  each  State. 

C.  Standby  Federal  Cost  Containment 

States  and  health  care  providers  would  not  be  subject  to  the  sys¬ 
tem  of  standby  maximum  payment  rates  for  at  least  the  initial  five 
years  (1996  through  2000)  and  for  subsequent  years,  if  the  private 
per-capita  health  spending  within  a  State  remained  below  the  tar¬ 
get  level  of  spending.  If,  in  any  year  beginning  with  2001  health 
care  spending  in  the  private  sector  in  a  State  is  greater  than  the 
private-sector  health-spending  estimate  for  the  State  for  that  year, 
then  the  standby  Federal  cost-containment  system  would  become 
effective  for  all  services  in  that  State  in  the  second  following  year. 

The  application  of  the  maximum  payment  rates  in  a  State  could 
be  changed  or  modified  as  a  result  of  recommendations  by  the 
Health  Care  Cost  Commission  and  subsequent  Congressional  ac¬ 
tion  as  described  below.  However,  in  the  absence  of  such  rec¬ 
ommendations  and  action,  the  Secretary  would  be  required  to  im¬ 
plement  use  of  the  maximum  payment  rates  in  a  year  after  2000 
if  a  State  exceeded  it’s  estimate  during  the  second  preceding  year. 

States  with  approved  State  cost-containment  or  health  care  re¬ 
form  systems  whose  spending  is  less  than  their  State  targets  would 
retain  control  over  their  system. 
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D.  Maximum  Payment  Rates 

Under  the  Federal  standby  cost-containment  system,  private 
plans  would  make  payments  under  maximum  payment  limits 
based  on  Medicare  methodologies.  These  rates  would  be  set  so  that 
spending  under  these  rates  would  be  .consistent  with  the  private 
sector  spending  estimate.  The  rates  would  be  set  at  the  level  of 
spending  which  would  have  been  achieved  if  the  limit  on  payment 
rates  had  been  in  effect  since  1996.  Annual  updates  in  the  limits 
on  payment  rates  would  be  consistent  with  keeping  expenditures 
within  the  estimate,  subject  to  the  declining  growth  rates  in  the 
national  health  estimates  over  time. 

Fees  for  medical  services  charged  to  property/casualty  insurers 
could  not  be  less  favorable  than  the  fees  for  similar  services  (with¬ 
out  regard  to  cost  sharing)  that  would  be  paid  by  the  patient’s 
health  insurance  plan. 

E.  National  Health  Cost  Commission 

A  National  Health  Cost  Commission  would  be  established.  The 
Commission  would  consist  of  nine  members  to  be  appointed  by  the 
President  based  on  their  expertise  and  national  recognition  in  the 
fields  of  health  economics,  provider  reimbursement,  health  insur¬ 
ance,  and  health-benefits  design. 

The  Commission  would  conduct  analyses  of  health  care  costs.  Be¬ 
ginning  in  1998,  the  Commission  would  submit  an  annual  report 
to  Congress.  The  report  would  include  analysis  of:  the  rate  of 
growth  in  costs  by  type  of  provider,  by  type  of  payer,  and  by  State; 
the  success  or  failure  of  the  private  sector  in  staying  within  na¬ 
tional  health  estimates  on  a  State-by-State  basis;  the  impact  of  uni¬ 
versal  coverage  on  health  care  costs  and  on  payments  for  services 
by  private  payers;  and  projections  of  growth  in  health  care  costs. 

In  2000,  the  report  of  the  Commission  could  include  a  specific 
finding  regarding  whether  a  system  of  cost  containment  should  be 
imposed  on  health  care  services  provided  under  private  health  in¬ 
surance  plans.  The  Commission  could  recommend  that  the  system 
of  private-sector  cost  containment  described  above  be  allowed  to  go 
into  effect,  or  the  Commission  could  recommend  an  alternative  sys¬ 
tem.  The  recommendations  could  include  any  cost-containment 
measure  the  Commission  wished  to  recommend  but  could  not  relate 
to  a  change  in  the  guaranteed  national  benefit  package. 

The  Commission’s  recommendations  in  2000  would  be  considered 
by  the  Congress  following  a  “fast  track”  procedure,  if  accompanied 
by  a  statement  provided  by  the  Director  of  the  Congressional  Budg¬ 
et  Office  (CBO)  that  the  recommended  system  would  meet  the  stat¬ 
ed  cost-containment  objectives.  The  Committees  of  jurisdiction 
could  amend  the  recommendations.  If  a  recommendation  is  amend¬ 
ed,  the  Commission’s  original  recommendation  would  be  considered 
on  the  floor  of  each  House  in  the  nature  of  a  substitute.  The  time 
for  each  Committee  to  consider  the  Commission’s  recommendations 
and  for  debate  on  the  floor  of  each  House  would  be  limited. 
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Title  VII.  Public  Health  Initiatives 

A.  Health  Work-Force  Priorities 

The  Secretary  would  develop  and  implement  a  national  health 
care  work-force  plan.  The  plan  would  establish  national  goals  re¬ 
garding  both  the  number  and  specialty  of  physicians  that  are  nec¬ 
essary  to  meet  national  needs.  The  plan  would  provide  that,  after 
July  1,  1998,  at  least  55  percent  of  all  residents  would  be  trained 
in  primary-care  specialties.  Obstetrics  and  gynecology  would  be  de¬ 
fined  as  a  primary-care  specialty.  In  developing  the  plan,  the  Sec¬ 
retary  would  address  ways  to  increase  the  number  of  nurse  practi¬ 
tioners.  The  Secretary  also  would  develop  and  implement  a  system 
that  would  designate  residency  positions  as  approved  and  consist¬ 
ent  with  the  goals  of  the  national  health  care  work-force  plan.  The 
Secretary  could  alter  the  proportion  of  residents  trained  in  primary 
care. 

After  July  1,  1998,  residency  positions  that  are  not  consistent 
with  and  approved  by  the  Secretary  would  not  be  used  in  determin¬ 
ing  adjustments  to  the  maximum  payment  rates  or  payments 
under  Medicare  for  either  the  direct  or  indirect  costs  of  graduate 
medical  education.  Teaching  hospitals  that  lose  residency  positions 
would  be  eligible  for  transition  payments. 

The  Secretary  would  conduct  a  study  of  the  financial  needs  of 
schools  that  provide  training  of  health  care  professionals,  including 
medical  schools,  dental  schools,  and  schools  of  public  health.  The 
Secretary  would  submit  a  report,  with  appropriate  recommenda¬ 
tions  within  18  months  of  enactment. 

B.  Primary-Care  Incentives 

The  system  of  bonus  payments  under  Medicare  for  services  pro¬ 
vided  in  underserved  areas  would  be  redirected  and  increased  to 
emphasize  bonuses  for  primary-care  services.  In  addition,  bonus 
payments  under  Part  B  to  physicians  who  serve  in  health-profes¬ 
sional-shortage  areas  would  continue  for  three  years  after  the  area 

loses  its  designation  as  a  shortage  area. 

An  Undergraduate  Medical  Education  Trust  Fund  would  be  es¬ 
tablished.  Each  year,  $50  million  would  be  deposited  into  the  Trust 
Fund  from  the  tax  on  health  insurance  premiums  and  self-insured 
plans,  described  in  Title  XI  of  the  bill,  and  made  available  to  medi¬ 
cal  schools.  In  order  to  be  eligible  for  such  funds,  medical  schools 
would  be  required  to  actively  recruit  minorities,  and  to  maintain  a 
program  designed  to  encourage  students  to  elect  primary-care  resi¬ 
dency  training.  The  funds  would  be  disbursed  using  a  formula  (de¬ 
veloped  by  the  Secretary)  that  would  take  into  consideration  the 
proportion  of  students  who  are  minorities  and  the  number  of  stu¬ 
dents  that  elect  primary-care  graduate  training. 

C.  Academic  Health  Centers 

The  maximum-payment  rates  for  the  private  sector  would  be  ad¬ 
justed  to  reflect  both  the  direct  and  indirect  costs  of  graduate  medi¬ 
cal  education.  Adjustments  would  be  provided  in  payments  made  to 
FQHCs  to  reflect  the  costs  of  training  residents  at  t  QHLs. 
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A  Healthcare  Work-force  Trust  Fund  would  be  established,  effec¬ 
tive  January  1,  1996.  The  Trust  Fund  would  receive  one-half  of  the 
revenues  collected  by  the  two-percent  tax  on  health  insurance  pre¬ 
miums  and  self-insured  plans  described  in  Title  XI.  Payments 
would  be  made  to  hospitals  from  the  Tj-ust  Fund  to  pay  the  private- 
sector  share  of  the  direct  and  indirect  costs  of  graduate  medical 
education.  The  priority  of  payments  from  this  Fund  would  first  pay 
the  private  share  of  the  direct  costs  of  graduate  medical  education. 
If  there  are  residual  funds  after  paying  these  amounts,  the  Fund 
would  be  used  to  contribute  toward  the  private-sector  share  of  the 
indirect  costs  of  graduate  medical  education.  The  maximum  pay¬ 
ment  rates  would  be  reduced  to  the  extent  that  payments  for  the 
direct  and  indirect  costs  of  graduate  medical  education  are  made 
from  the  Trust  Fund. 

Demonstration  projects,  relating  to  Medicare  payments  to  consor¬ 
tia  of  hospitals  for  the  direct  and  indirect  costs  of  graduate  medical 
education,  would  be  authorized.  In  addition,  the  Secretary  would 
study  the  feasibility  and  appropriateness  of  making  payments  for 
the  direct  and  indirect  costs  of  graduate  medical  education  for  resi¬ 
dents  who  train  in  sites  other  than  hospitals. 


D.  Essential  Health  Facilities 

Medicares  Essential  Access  Community  Hospital  (EACH)  pro¬ 
gram  for  rural  health  networks  would  be  expanded  from  seven 
States  to  all  States,  and  program  improvements  would  be  made 
J,7°"zatlon  for  facilities  would  be  increased  from  $15  million  to 
$40  million  per  year,  and  authorization  for  grants  to  States  for  cre¬ 
ation  of  rural  health  networks  would  be  increased  from  $10  million 
to  $50  million  per  year. 

Community  Provider  (ECP)  program  would  be  cre¬ 
ated  to  facilitate  the  organization  and  delivery  of  primary  and  pre¬ 
ventive  services  for  medically  underserved  populations  by  fostering 
networks  of  ECPs.  The  Secretary  would  make  grants  to  States 
local  governments,  and  eligible  health  care  facilities.  Grants  could 
be  used  for  the  expansion  of  primaiy-care  sites,  development  of  in- 
tormation,  billing  and  reporting  systems,  recruitment  and  training 
ot  health  professionals,  or  health  promotion  and  outreach  to  under” 
served  populations. 

Facilities  eligible  for  designation  as  ECPs  include  hospitals  that 
uAun  Ua  i  for  a  Medicare  disproportionate-share  adjustment, 
fQHCs,  rural  health  clinics,  rural  referral  centers,  and  sole  com- 
dPi^1  M,°spitals  located  in  underserved  rural  areas.  Funding  of 
^  ij  l  aon  Pey  year  for  each  of  the  fiscal  years  1996  through  1999 
would  be  available  for  the  ECP  program.  6 

A  Capital  Financing  Trust  Fund  would  be  established  through 
which  the  Secretary  would  provide  capital  financing  assistance  to 
eligible  facilities  in  the  form  of  loan  guarantees,  interest-rate  sub¬ 
sidies,  direct  matching  loans,  and  (in  cases  of  urgent  life  and  safetv 
needs)  direct  grants  Up  to  $970  million  would  be  made  available 
UI?deLrthe  Trust  Fund  for  fiscal  years  1996  through  1999. 
facilities  eligible  for  capital  financing  assistance  include  EACHs 
Rural  Primary  Care  Hospitals,  and  certain  facilities  eligible  for  as- 

lSa^frUnder  the  ne^ly  established  ECP  program.  An  additional 
$50  million  a  year  would  be  made  available  for  transitional  capital 
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financial  assistance  to  academic  health  centers  with  major  facility- 
replacement  projects. 


E.  Other 

The  Secretary  would  contract  with  State  and  local  governments 
for  the  purpose  of  reducing  the  risk  of  lead-paint  exposure  through 
risk  assessment  and  lead-paint  abatement  activities.  A  Lead  Abate¬ 
ment  Trust  Fund  would  be  established  and  $500  million  annually 
from  the  tax  on  health  insurance  premiums  would  be  transferred 
to  the  Trust  Fund  to  finance  the  program. 

A  Biomedical  Research  Trust  Fund  would  be  established.  Each 
year,  revenues  equivalent  to  a  tax  of  one-half  of  one-percent  on 
health  insurance  premiums  and  self-insured  plans  would  be  depos¬ 
ited  into  the  Fund.  The  Secretary  would  make  such  funds  available 
to  medical  schools,  academic  health  centers,  and  others  to  support 
biomedical  research  projects. 

Federal  grants  totaling  $35  million  a  year  would  be  authorized 
to  support  the  development  and  initial  operation  of  non-profit,  com¬ 
munity-based  staff  and  group  model  HMOs  in  underserved  areas, 
including  the  development  of  managed-care  programs  in  rural 
areas. 

Additional  grants  would  be  authorized  for  innovative  research 
and  demonstration  projects  to  establish  telecommunications  link¬ 
ages  between  rural  facilities  and  other  medical  facilities.  Two  mil¬ 
lion  dollars  of  funds  appropriated  for  the  rural  health  transition 
grant  program  would  be  set  aside  for  telecommunications  projects. 

A  program  to  improve  coordination  of  emergency  medical  services 
for  rural  areas  would  be  authorized,  including  the  establishment  of 
an  Office  of  Rural  Emergency  Services  within  HHS;  funding  of 
grants  to  State  offices  of  rural  emergency  medical  services;  and  as¬ 
sistance  in  the  creation  or  enhancement  of  air  medical  transport 
systems.  Authorization  of  appropriations  of  $15  million  for  fiscal 
year  1996  and  such  sums  as  necessary  for  the  years  1997  through 
2000  would  be  provided  for  these  activities. 

The  President  would  be  authorized  to  conclude  an  agreement 
with  Mexico  to  establish  United  States-Mexico  Border  Health  Com¬ 
mission. 


Title  VIII.  Medicare  and  Medicaid 
A.  Medicare  Part  C 

A  new  Federal  health  insurance  program  would  be  established  as 
of  January  1,  1998,  that  would  be  called  Medicare  Part  C.  The  Sec¬ 
retary,  through  the  Health  Care  Financing  Administration,  the  So¬ 
cial  Security  Administration,  and  other  appropriate  agencies  would 
perform  enrollment  and  eligibility  functions  necessary  to  admin¬ 
ister  the  Medicare  Part  C  program.  _  r.  -r 

An  individual  would  be  eligible  to  enroll  in  Medicare  Part  C  it: 

(1)  the  individual  is  a  part-time,  seasonal,  or  temporary  employee; 

(2)  the  individual  is  a  full-time  employee  in  a  firm  with  100  or 
fewer  employees  that  elects  to  cover  employees  under  Medicare 
Part  C,  rather  than  a  private  plan;  (3)  the  individual  is  not  an  em¬ 
ployee;  (4)  the  individual  is  a  recipient  of  Aid  to  Families  with  De- 
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pendent  Children  (AFDC)  or  Supplemental  Security  Income  (SSI); 
or  (5)  the  individual  meets  the  low-income  eligibility  criteria  (speci¬ 
fied  in  Title  II)  and  is  either  not  connected  to  the  workforce  or  is 
employed  by  a  firm  with  100  or  fewer  employees. 

Employers  with  100  or  fewer  employees  would  be  permitted  to 
enroll  employees  and  their  dependents  under  Medicare  Part  C,  un¬ 
less  the  employer  provides  health  insurance  coverage  under  a  pri¬ 
vate  plan  that  meets  defined  Federal  standards. 

Medicare  Part  C  benefits  would  be  consistent  with  benefits  pro¬ 
vided  under  the  guaranteed  national  benefit  package.  Additional 
benefits  would  be  provided  under  Medicare  Part  C  for  eligible  low- 
income  individuals. 

The  Secretary  would  establish  three  premium  structures:  individ¬ 
ual,  single  parent,  and  family  coverage.  The  Secretary  would  com¬ 
pute  premiums  for  Medicare  Part  C  on  a  State-by-State  basis.  The 
premium  for  1998  would  be  set  in  statute,  but  if  necessary,  would 
be  modified  by  the  Secretary  to  assure  that  premiums  cover  the  full 
actuarial  cost  of  benefits  and  all  administrative  costs. 

A  new  Medicare  Part  C  Trust  Fund  would  be  established,  into 
which  all  premiums  and  State  maintenance-of-effort  payments 
would  be  deposited.  Additional  funds  would  be  appropriated  from 
general  revenues  to  assure  that  funds  are  sufficient  to  cover  low- 
income  subsidies  and  supplemental  low-income  benefits,  net  of 
State  maintenance-of-effort  payments. 

Payments  for  services  provided  under  Medicare  Part  C  would  be 
consistent  with  the  payment  rates  and  methodologies  specified 
under  Medicare  Parts  A  and  B,  with  appropriate  adjustments  in 
payment  amounts  to  reflect  the  population  served  by  Medicare  Part 

V. 

Persons  covered  under  Part  C  could  elect  to  receive  coverage 
through  managed-care  organizations  that  contract  with  Medicare 
under  existing  Medicare  policies.  The  Secretary  would  make  nec¬ 
essary  changes  to  the  adjusted  average  per-capita  cost  (AAPCC)  for 
payments  on  behalf  non-aged,  Medicare  Part  C  beneficiaries  who 
elect  to  enroll  in  such  plans. 

Beginning  January  1,  2001,  Medicare  Part  C  would  make  pay¬ 
ments  for  emergency-care  services  provided  to  undocumented 
aliens. 


B.  Benefits  for  Low-Income  Individuals 
1.  Low-income  coverage 

*nc^viduals  who  do  not  work  or  who  work  in  firms 
with  100  or  fewer  empioyees,  would  be  permitted  to  enroll  in  Medi- 
care  Part  C  or  under  a  private  plan  offered  by  an  employer. 

Premium  obligations  for  low-income  individuals  would  be  based 
on  reported  income.  The  premium  obligation  would  be  zero  for  indi- 
viduals  with  income  below  the  threshold  amount  specified  under 
Titlen  (approximately  100  percent  of  the  Federal  poverty  level) 
and  for  AFDC  and  SSI  recipients.  For  other  low-income  individ- 
basis  Premmm  °kligation  would  increase,  on  a  sliding-scale 

Premium  obligations  for  low-income  workers  would  be  reduced  bv 
aay  amount  contributed  by  an  employer.  Low-income  individuals 
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would  be  permitted  to  reflect  the  subsidies  for  which  they  are  eligi¬ 
ble  by  adjusting  their  tax  withholding  of  their  share  of  the  pre¬ 
mium  obligation.  The  value  of  the  premium  would  be  capped  at  the 
lower  of:  (1)  the  subsidy  amount  for  enrollment  under  Medicare 
Part  C;  or  (2)  the  employee  obligation  under  the  plan  offered  by  the 
employer. 

A  wrap-around  benefit  package  would  be  provided  under  Medi¬ 
care  Part  C  for  all  low-income  individuals  with  family  income  up 
to  100  percent  of  the  Federal  poverty  level.  All  deductibles  and 
copayments  would  be  waived.  All  early  and  periodic  screening,  di¬ 
agnostic,  and  treatment  services  (EPSDT)  not  otherwise  covered  in 
the  guaranteed  national  benefit  package  would  be  covered  for  chil¬ 
dren  up  to  age  18.  Vision  and  hearing  care,  including  eyeglasses 
and  hearing  aids,  would  be  covered. 

The  wrap-around  benefit  package  would  also  be  provided  under 
Medicare  Part  C  for  defined  categories  of  individuals  with  income 
up  to  200  percent  of  the  Federal  poverty  level:  pregnant  women, 
children  up  to  age  18,  and  AFDC  and  SSI  recipients. 

Low-income  employees  enrolled  in  private  plans  offered  by  em¬ 
ployers  would  apply  at  local  Social  Security  offices  for  premium-as¬ 
sistance  certificates.  Employees  would  transfer  the  certificate  to 
their  employer,  and  the  employer  would  adjust  premium  obliga- 
tions  of  the  employees  to  the  insurance  company,  net  of  premium 
subsidies  provided.  The  Secretary  would  establish  a  procedure  for 
payment  of  premium  subsidies  to  private  insurance  plans  offered 
by  employers  that  enroll  subsidy-eligible  individuals. 

Medicaid  coverage  of  acute-care  services  would  be  repealed,  eliec- 
tive  upon  the  operation  of  the  Medicare  Part  C  program.  Medicaid 
would  continue  to  provide  coverage  to  dually  eligible  individuals 
who  exceed  the  limits  under  Medicare  for  inpatient  mental  health 
services  In  addition,  Medicaid  would  continue  to  cover  long-term 
care,  and  other  institutional  services,  including  services  for  the 
mentally  retarded  and  services  provided  in  nursing  facilities. 


B.  State  Maintenance-of-Effort  Payments 

The  Secretary  would  be  prohibited  from  approving  any  change  in 
a  State’s  Medicaid  program  that  would  take  effect  prior  to  the  im¬ 
plementation  of  Medicare  Part  C.  .  ..  M 

States  would  make  maintenance-of-effort  payments  to  Medicare 
Part  C  to  partially  offset  the  need  for  Federal  subsidies  of  low-in- 
come  individuals  enrolled  in  Medicare  Part  C.  For  each  State,  a 
1993-baseline  level  of  Medicaid  expenditures  would  be  estimated 
for  non-cash  recipients  (less  Federal  financial  participation)  of  cov¬ 
ered  Medicare  Part  C  services,  including  deductibles  and  co-insur- 

States  would  make  per-capita  payments  to  Medicare  Part  C  for 
cash  recipients  (AFDC  and  SSI).  These  payments  would  be  based 
on  baseline  per-capita  Medicaid  spending  for  services  C0Je^ 
under  Medicare  Part  C,  made  on  behalf  of  AFDC  families  and  SSI 

recipients  under  current  law.  . 

These  baseline  amounts  would  be  updated  by  the  Secretary,  to 
1998  In  subsequent  years,  the  non-cash-recipient  amount  would  e 
updated  by  the  allowable  growth  in  per-capita  spending  ^  Medi¬ 
care  and  growth  in  the  general  population  under  age  65.  The  per- 
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capita  cash-recipient  amount  would  be  updated  by  the  per-capita 
growth  limit  for  Medicare. 

The  required  State  maintenance-of-effort  obligation  would  be  100 
percent  of  the  sum  of  the  cash  and  non-cash  maintenance-of-effort 
amounts  in  1998,  1999,  and  2000,  96  percent  in  2001  and  2002, 
and  86  percent  thereafter.  Increases  in  the  maintenance-of-effort 
amounts  would  be  limited  to  the  allowed  rate  of  growth  in  the  Med¬ 
icare  program.  Effective  January  1,  2001,  one  percentage-point  of 
the  maintenance-of-effort  amounts  for  States  would  be  used  to  fund 
the  additional  costs  incurred  under  Medicare  Part  C  for  providing 
emergency  services  to  undocumented  aliens  after  such  date. 

The  Secretary  would  calculate  the  maintenance-of-effort  obliga¬ 
tions  for  Puerto  Rico  and  other  commonwealths  and  territories  as 
if  such  commonwealths  and  territories  were  States.  The  reduction 
in  maintenance-of-effort  amounts  due  to  treating  these  localities  as 
States  would  be  limited  to  the  revenue  collected  as  a  result  of  the 
imposition  of  the  tax  on  tobacco  products  in  Puerto  Rico. 

C.  Cost  Containment  in  Medicare 


1.  Establishment  of  Medicare  health  expenditure  estimates 

As  for  the  private  sector,  the  Secretary  would  estimate  total  na- 
tional  health  expenditures  under  Medicare  Parts  A  through  C,  and 
the  baseline  rate  of  growth  for  future  years.  The  estimates  would 
include  spending  for  all  services  covered  under  the  national  guar- 
anteed-benefit  package,  supplemental  policies,  low-income  wrap¬ 
around  benefits,  and  related  cost  sharing. 

The  Medicare  health  spending  estimates  would  be  established  on 
a  per-capita  basis  and  would  be  adjusted  for  shifts  in  enrollment 
between  the  public  and  private  sectors.  Target  rates  of  growth 
would  be  set  by  statute  for  each  year,  beginning  with  1996  The 
target  rate  of  growth  would  be  set  so  that  the  rate  of  growth  in 
Medicare  spending  would  be  reduced  by  two-percentage  points  in 
iyyb,  and  by  an  additional  one-percentage  point  in  each  subse¬ 
quent  year  until  the  rate  of  growth  is  slowed  to  the  five-vear  aver¬ 
age  per-capita  rate  of  growth  in  the  GDP. 

2.  Allocation  of  national  estimates  to  classes  qf' services  and  States 

The  Medicare  estimate  of  health  spending  would  be  allocated  to 
various  classes  of  health  services  and  States  using  the  same  meth- 

TvfdTvr0  f  °Cate  spending  among  classes  and 

States.  The  Medicare  estimate  allocated  to  each  State  would  be 

used  to  monitor  the  States’  success  in  controlling  health  care  costs 
Health  providers  would  report  information  to  the  Secretary  to  per¬ 
mit  monitoring  of  health  care  spending  within  each  State  and  class 


3.  Medicare  payment  rates 

Payments  for  services  under  Part  C  would  be  the  same  as  the 
payment  rates  that  would  apply  under  Medicare  Parts  A  and  B 
New  codes  and  values,  including  separate  diagnosis-related  group 
(DRG)  categories  and  weights  for  children,  would  be  developed  as 
needed  so  that  these  payment  systems  are  appropriately  adjusted 
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for  services  provided  to  patients  under  the  age  of  65.  Annual  up¬ 
dates  in  Medicare  payment  rates  would  be  set  to  be  consistent  with 
Medicare’s  estimate  of  health  spending. 

In  the  case  of  services  that  are  currently  paid  by  Medicare  on  a 
cost-related  basis,  rate-of-growth  limits  would  be  imposed  until  pro¬ 
spective  payment  methodologies  can  be  developed  and  imple¬ 
mented,  by  no  later  than  January  1,  1997. 

D.  Additional  Medicare  Savings 


1.  Indirect  medical  education 

The  indirect  medical  education  adjustment  paid  under  the  Medi¬ 
care  prospective  payment  system  for  both  Medicare  Part  A  and 
Medicare  Part  C,  would  be  phased  down  beginning  with  the  imple¬ 
mentation  of  Medicare  Part  C.  The  formula  factor  would  be  reduced 
from  7.7  percent,  to  6.8  percent  for  discharges  occurring  on  or  after 
January  1,  1998,  through  September  30,  1998.  The  formula  factor 
would  be  reduced  from  6.8  percent,  to  6.0  percent  for  discharges  oc¬ 
curring  on  or  after  October  1,  1998,  through  September  30,  1999. 
The  formula  factor  would  be  reduced  from  6.0  percent,  to  5.2  per¬ 
cent  for  discharges  occurring  on  or  after  October  1,  1999. 


2.  Disproportionate  share  adjustment 

The  disproportionate  share  adjustment  paid  under  the  Medicare 
prospective  payment  system  for  both  Medicare  Part  A  and  Medi¬ 
care  Part  C  would  be  phased  down  beginning  with  the  implementa¬ 
tion  of  Medicare  Part  C. 

Effective  for  discharges  occurring  on  or  after  January  1,  199», 
and  before  October  1,  1999,  the  Secretary  would  reduce  payments 
that  would  otherwise  be  made  under  the  disproportionate  share  ad¬ 
justment  by  25  percent.  The  reduction  would  be  limited  to  10  per¬ 
cent  for  urban  hospitals  with  more  than  100  beds  and  a  dispropor¬ 
tionate  share  patient  percentage  under  the  existing  formula  that  is 
greater  than  30  percent.  Effective  for  discharges  occurring  on  or 
after  October  1,  1999,  the  Secretary  would  reduce  payments  that 
would  otherwise  be  made  under  the  disproportionate  share  adjust¬ 
ment  by  50  percent.  The  reduction  would  be  limited  to  25  percent 
for  urban  hospitals  with  more  than  100  beds  and  a  disproportion¬ 
ate  share  patient  percentage  under  the  existing  formula  that  is 

greater  than  30  percent.  ... 

The  Secretary  would  be  directed  to  propose  a  modification  to  the 
definition  of  “disproportionate  share  patient  percentage”  in  order  to 
take  into  account  the  repeal  of  Medicaid  and  the  establishment  of 
Medicare  Part  C. 


3.  Payments  for  capital 

Adjustments  would  be  made  to  payments  for  ^patient-care  hos¬ 
pital  capital  under  Medicare,  effective  October  1  1995.  The  Federal 
capital  payment  rate  would  be  reduced  by  7.31  percent.  The  hos¬ 
pital-specific  capital  payment  rates  would  be  reduced  by  10.41  per¬ 
cent. 
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4.  High-cost  medical  staffs 

Limits  would  be  established  for  Medicare  payments  for  physician 
services  relating  to  inpatient  stays  in  acute-care  hospitals. 

5.  Medicare  secondary  payer 

Medicare  secondary  payer  provisions  scheduled  to  expire  in  1998 
would  be  extended.  The  existing  data-match  system,  established  to 
identify  situations  in  which  Medicare  is  secondary  payer,  would  be 
extended.  The  application  of  Medicare  secondary  payer  rules  for 
disabled  and  end  stage  renal  disease  (ESRD)  beneficiaries  would  be 
extended.  A  late  penalty  would  be  imposed  on  primary  payers  who 
delay  reimbursing  the  Medicare  program  under  the  Medicare  sec¬ 
ondary  payer  provisions. 

6.  Home  health  services 

A  20-percent  coinsurance  would  be  established  for  home  health 
services  provided  under  Medicare  Parts  A  and  B.  Home  health  cost 
limits  would  be  set  at  100  percent  of  the  mean  per-visit  cost  to  pre¬ 
serve  savings  resulting  from  the  two-year  freeze  enacted  in  the 
Omnibus  Budget  Reconciliation  Act  of  1993  (OBRA  ’93). 

7.  Additional  minor  and  technical  amendments 

The  name  of  the  Health  Care  Financing  Administration  would  be 
changed  to  the  Health  Security  Administration. 

The  Secretary  would  conduct  demonstration  projects  relating  to 
the  transportation  of  patients,  the  treatment  of  diabetes  and  pay¬ 
ments  for  comprehensive  diabetes-management  services. 

Medicare  payments  to  hospitals  for  hemophilia  clotting  factor 
would  be  extended  through  1999. 

Independent  laboratories  could  provide  clinical  laboratory  serv¬ 
ices  to  skilled  nursing  facilities. 

The  Secretary  would  be  required  to  establish  an  expedited  review 
process  for  review  of  payments  to  skilled  nursing  facilities  for 
atypical  services. 

Additional  minor  and  technical  amendments  to  Medicare  would 
be  made,  including  those  provisions  that  were  dropped  from  the 
House-passed  version  of  the  OBRA  ’93,  and  are  included  in  S.  1668. 

Title  IX.  Quality  and  Consumer  Protection 

A.  Quality  Management  and  Improvement 

The  Secretary  would  establish  standards  for  a  National  Quality 
Management  Program  and  develop  a  set  of  national  quality  and 
performance  measures  which  would  apply  uniformly  to  health 
plans,  institutions,  and  health  care  professionals.  A  Health  Care 
Advisory  Commission  would  be  appointed  by  the  Secretary  and 
would  be  required  to  make  recommendations  to  the  Secretary  re- 
garding  the  development  and  selection  of  national  measures  of 
quality  performance.  The  national  measures  of  quality  performance 
would  include  the  evaluation  of  outcomes,  patient  functional  status 
patient  satisfaction,  and  risk  management  and  reduction.  In  devel- 
oping  quality  measures  and  clinical  guidelines  the  Secretary  would 
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be  required  to  take  into  account  criteria  that  are  appropriate  to 
rural  clinical  practice. 

Federally  qualified  independent  entities,  through  contracts  with 
the  Secretary  would  be  responsible  for  ongoing  profiling,  pattern 
analysis,  outlier  identification,  and  application  of  practice  guide¬ 
lines  and  would  be  required  to  provide  to  enrollees  a  performance 
report.  Health  plans  would  be  required  to  establish  a  grievance  and 
appeal  process  and  would  be  required  to  notify  an  enrollee  of  a  de¬ 
cision  on  a  claim  within  30  days. 

Individuals  would  be  able  to  commence  a  civil  action  in  an  appro¬ 
priate  United  States  District  Court  or  State  court  to  obtain  relief 
from  antidiscriminatory  activities.  Reports  by  health  plans  to  the 
Secretary  regarding  antidiscrimination  requirements  would  be  re¬ 
quired  to  be  collected  using  the  least  burdensome  method  identified 
by  the  Secretary.  Privacy  of  information  standards  would  apply  to 
the  disclosure  of  protected  health  information.  The  Health  Care  Ad¬ 
visory  Commission  would  make  recommendations  to  the  Secretary 
regarding  the  development  of  additional  standards  for  protected 
health  information. 

B.  Information  Systems  and  Administrative  Simplification 

Claims  submitted  by  providers  would  be  transmitted  electroni¬ 
cally  using  uniform  formats  to  be  developed  by  the  Secretary.  In 
developing  a  uniform  coding  system  for  procedures  and  diagnoses 
the  Secretary  would,  to  the  maximum  extent  possible,  use  the  Cur¬ 
rent  Procedural  Terminology  (CPT).  The  Secretary  would  establish 
standards  for  the  uniform  claims  no  later  than  18  months  after  the 
date  of  enactment.  The  provisions  would  be  effective  12  months 
after  the  date  the  standards  are  established. 

Each  provider  would  be  required  to  submit  claims  using  a  unique 
provider  identification  number.  Each  individual  would  be  issued  a 
uniform  health  security  card. 

The  Secretary  would  develop  standards  for  the  uniform  and  elec¬ 
tronic  data  set.  The  standards  would  be  developed  in  consultation 
with  the  Health  Care  Advisory  Commission  and  would,  to  the  max¬ 
imum  extent  practicable  consistent  with  existing  standards,  includ¬ 
ing  those  set  by  the  American  National  Standards  Institute. 

Administrative  simplification  provisions  would  provide  reporting 
and  coordination  of  benefits  between  all  health  insurance  plans,  in¬ 
cluding  supplemental  benefit  policies  and  plans  in  States  that  opt 
out.  The  Secretary  would  be  required  to  develop  standards  for  an 
electronic,  uniform  hospital  clinical  data  and  patient-care  informa¬ 
tion  set.  As  a  condition  of  Medicare  participation,  each  hospital 
would  be  required  to  maintain  hospital  clinical  data  in  electronic 
form.  The  Secretary  could  grant  waivers  for  rural  and  small  com¬ 
munity  hospitals. 

C.  Fraud  and  Abuse 

The  Secretary  and  the  Attorney  General  would  establish  and  co¬ 
ordinate  an  all-payer  national  health  care  fraud-control  program. 

The  provisions  under  the  Medicare  and  Medicaid  programs  which 
provide  for  civil  monetary  penalties  and  criminal  penalties  for  spec¬ 
ified  fraud  and  abuse  violations  would  apply  to  similar  violations 
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for  all  payers  in  the  national  health  care  system.  Current  civil 
monetary  penalties  would  be  increased  from  $2,000,  to  $10,000. 
New  civil  monetary  penalties  would  be  established  for  certain  ac¬ 
tivities,  including  kickback  violations. 

The  current  exception  for  discounts  would  be  modified  to  prevent 
a  provider  of  services  from  giving  discounts  in  the  form  of  a  cash 
payment.  An  exception  would  be  provided  for  the  waiver  or  reduc¬ 
tion  of  coinsurance  if  made  pursuant  to  an  established  program, 
and  applies  to  a  defined  group  of  individuals  that  are  in  financial 
need.  A  portion  of  the  civil  monetary  penalties,  fines,  and  damages 
assessed  would  be  deposited  in  a  fraud  and  abuse  account.  The  as¬ 
sets  in  the  account  would  be  used  to  meet  the  operating  costs  of 
the  national  health  care  fraud  and  abuse  control  program  and  for 
such  activities  that  are  designed  to  educate  providers  about  the 
fraud  and  abuse  provisions. 

The  Secretary  of  Health  and  Human  Services  and  the  Attorney 
General  would  be  required  to  issue  advisory  opinions  on  factual 
matters  under  the  anti-kickback  and  self-referral  statute.  In  addi¬ 
tion,  State  laws  which  preclude  entities  from  employing  physicians 
would  be  preempted. 

D.  Physician  Ownership  and  Referral 

The  physician  ownership  and  referral  ban  would  be  extended  be¬ 
yond  Medicare  and  Medicaid  to  all  payers.  The  physician  owner¬ 
ship  and  referral  ban  would  be  extended  to  cover  home  infusion 
therapy  (excluding  ambulatory  infusion  pumps)  and  any  other  item 
or  service  not  rendered  by  the  physician  personally  or  by  a  person 
under  the  physician’s  direct  supervision.  The  reference  to  “other  di¬ 
agnostic  services”  in  current  law  would  be  deleted. 

JexceP^Pns  current  law  to  the  general  ban  on  referrals 
would  be  continued  with  certain  modifications.  An  exception  would 
be  provided  for  shared-facility  services  that  meet  certain  require¬ 
ments.  The  exception  for  rural  providers  would  be  modified  to  ex¬ 
empt  entities  providing  75  percent  of  their  services  to  rural  resi¬ 
dents. 

The  in-office  ancillary-service  exception  would  be  modified  to  re¬ 
tire  that  solo  practitioners  furnish  designated  health  services  on 
wholly  owned  or  exclusively  leased  equipment.  The  exception  relat¬ 
ing  to  group  practices  would  be  modified  by  deleting  the  require¬ 
ment  that  services  be  provided  in  a  centralized  location. 

Title  X.  Long-Term  Care 
A.  Long-Term  Care  Program 

The  Secretary  would  establish  a  new  long-term  care  program  to 
provide  home  and  community-based  services  for  severely  disabled 
persons  of  all  ages  and  income.  Four  categories  of  disabled  persons 
would  be  eligible  for  services:  individuals  requiring  help  with  three 
or  more  activities  of  daily  living,  individuals  with  severe  cognitive 
or  mental  impairment,  individuals  with  severe  or  profound  mental 
retardation,  and  severely  disabled  children  under  six  years  of  age 

Individuals  covered  under  the  new  program  could  receive  the  full 
range  of  home  and  community-based  services.  Services  excluded 
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from  coverage  would  include  services  furnished  by  a  hospital,  nurs¬ 
ing  facility,  intermediate  care  facility  or  other  institutional  setting, 
and  services  covered  under  Medicare  Parts  A,  B,  or  C.  Services 
would  be  subject  to  cost-sharing,  with  no  coinsurance,  or  nominal 
coinsurance  imposed  on  individuals  with  income  less  than  150  per¬ 
cent  of  the  Federal  poverty  level. 

States  would  designate  a  State  agency  to  manage  and  coordinate 
benefits  under  the  new  long-term  care  program.  Each  State  would 
submit  a  plan  that  specifies  how  the  State  would  perform  these 
functions  to  the  Secretary.  The  Secretary  would  be  required  to  re¬ 
view  and  approve  a  plan  submitted  by  the  State  for  the  administra¬ 
tion  of  the  new  long-term  care  program  prior  to  the  allocation  of 
Federal  funds  under  this  program.  States  would  be  permitted  to 
contract  with  or  establish  local  care  coordination  agencies  through¬ 
out  the  State  to  assure  the  availability  of  home  and  community- 
based  services  for  eligible  individuals  residing  throughout  the 
State. 

The  agency  administering  the  home  and  community-based  pro¬ 
gram  could,  in  the  case  of  services  provided  in  a  consumer-directed 
manner,  arrange  for  an  entity,  other  than  the  consumer  or  the  indi¬ 
vidual  provider,  which  would  (i)  inform  recipients  and  providers  of 
rights  and  responsibilities  under  all  Federal  labor  and  tax  laws, 
and  (ii)  assume  responsibility  as  the  employer  of  the  home  care 
provider  for  effective  billing,  payments  for  service,  tax  withholding, 
unemployment,  and  workers’  compensation.  Service  recipients 
would  retain  the  right  to  select,  hire,  terminate,  and  direct  the 
work  of  a  home  care  provider. 

Specified  Federal  funding  levels  would  be  established  under  this 
Act.  A  base  allotment  would  be  made  to  each  State  with  an  ap¬ 
proved  plan,  without  a  requirement  of  State  contributions.  In  addi¬ 
tion  to  the  base  allotment,  Federal  payments  to  States  would  in¬ 
crease,  on  a  sliding-scale  basis,  based  upon  the  level  of  voluntary 
State  contributions  provided.  A  State  that  contributes  the  maxi¬ 
mum  contribution  of  20  percent  would  be  entitled  to  receive  the  full 
80  percent  Federal  allocation.  States  would  be  required  to  maintain 
at  least  their  current  level  of  effort  for  home  and  community-based 
services,  which  would  be  indexed  in  future  years. 

Federal  funding  for  the  new  long-term  care  program  would  be 
provided  as  follows:  $3  billion  in  fiscal  year  2000,  $4  billion  in  fiscal 
year  2001,  $6  billion  in  fiscal  year  2002,  $8  billion  in  fiscal  year 
2003,  and  $10  billion  in  fiscal  year  2004. 

B.  Federal  Long-Term  Care  Insurance  Standards 

The  Secretary  would  promulgate  regulations  tc  implement  Fed¬ 
eral  standards  for  private  long-term  care  insurance  policies.  States 
would  enforce  the  standards  for  all  long-term  care  insurance  poli¬ 
cies  sold  to  individuals  or  employers.  The  Secretary  would  certify 
State  compliance  and  would  assume  responsibility  for  enforcing  the 
standards  in  a  State  that  did  not  comply.  Non-compliance  by  an  in¬ 
dividual  or  entity  that  markets  a  private  long-term  care  insurance 
policy  would  be  subject  to  a  fine  of  up  to  $10,000  per  violation. 

The  Secretary,  in  consultation  with  the  National  Association  of 
Insurance  Commissioners  (NAIC),  would  develop  standardized  for¬ 
mats  and  terminology  to  be  used  in  long-term  care  insurance  poll- 
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cies.  Requirements  relating  to  coverage  would  be  established  to 
clarify  appropriate  terms  for  coverage  of  benefits  under  policies. 
Restrictions  on  eligibility  for  benefits  would  be  limited  and  clearly 
defined.  Pre-existing-condition  exclusions  could  be  included  only 
looking  back  six  months  for  any  previous  illness  or  episode  requir¬ 
ing  treatment,  and  such  exclusions  could  only  continue  for  six 
months.  i 

Requirements  for  inflation  protection  would  be  established.  An 
insurer  would  be  required  to  offer  the  purchaser  the  option  to  ob¬ 
tain  coverage  that  protects  benefit  levels  against  the  effects  of  in¬ 
flation.  The  benefits  under  such  a  policy  with  inflation  protection 
would  increase  by  not  less  than  five  percent  per  year,  compounded. 
Inflation  protection  would  be  excluded  from  the  coverage  only  if  the 
insured  individual  rejected  in  writing  the  option  to  obtain  such  cov¬ 
erage. 

Non-forfeiture  benefits  would  be  required  for  all  policies.  The 
Secretary,  in  consultation  with  the  NAIC,  would  promulgate  regu¬ 
lations  for  an  appropriate  non-forfeiture  benefit  for  policies  that 
lapse. 

Requirements  relating  to  pajmient  of  benefits  would  be  estab¬ 
lished.  The  issuer  would  provide  for  a  procedure  to  determine 
whether  threshold  conditions  for  benefit  eligibility  would  be  met, 
based  upon  uniform  assessment  standards,  procedures,  and  for¬ 
mats.  Insurers  would  be  required  to  provide  an  administrative  pro¬ 
cedure  under  which  an  individual  could  appeal  any  denial  of  a 
claim.  In  the  event  of  a  disagreement,  the  individual  policyholder 
would  be  permitted  to  appeal  an  insurer’s  decision  to  the  complaint 
review  office  established  by  the  State  (under  Title  IX). 

Federal  standards  and  provisions  established  under  this  Act 
would  preempt  State  laws  with  respect  to  private  long-term  care 
insurance  standards. 


C.  Miscellaneous 

The  number  of  authorized  sites  for  PACE  (The  Program  of  All- 
Inclusive  Care  for  the  Elderly)  would  be  increased  from  15,  to  30 
sites. 


Title  XI.  Revenue  Provisions 

A.  Increase  Excise  Taxes  on  Tobacco  Products 

The  excise  tax  on  cigarettes  would  be  increased  by  45  cents  per 
pack  (for  a  total  of  69  cents  per  pack),  phased  in  over  five  years 
on  the  following  schedule:  15  cents  in  1995  and  1996,  25  cents  in 
1997,  35  cents  in  1998,  and  45  cents  in  1999  and  thereafter. 

The  excise  tax  on  other  tobacco  products  would  be  increased  pro¬ 
portionately. 

The  increase  in  the  Federal  excise  tax  on  tobacco  products  would 
apply  to  tobacco  products  manufactured  and  sold  in  Puerto  Rico. 
The  provision  would  be  effective  for  products  removed  after  July 
31,  1995,  with  floor  stocks  taxes  imposed  on  that  and  each  subse¬ 
quent  tax-increase  date. 
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B.  Eliminate  Exclusion  for  Employer-Provided,  Accident  or  Health 

Coverage  Provided  Through  a  Cafeteria  Plan  or  Flexible  Spend¬ 
ing  Arrangement 

Effective  January  1,  1995,  accident  or  health  benefits  provided 
through  a  cafeteria  plan  or  a  flexible  spending  arrangement  would 
not  be  excludable  from  an  employee’s  income  and  wages  for  income 
and  employment  tax  purposes.  Transition  relief,  in  the  form  of  a 
delayed  effective  date,  would  be  provided  for  (i)  employees  who  re¬ 
ceive  such  benefits  under  a  collective  bargaining  agreement,  and 
(ii)  employees  who  are  covered  by  a  collective  bargaining  agreement 
and  receive  such  benefits  pursuant  to  a  State,  county,  or  municipal 
law. 

C.  Extend  Medicare  Coverage  of,  and  Application  of  Hospital 
Insurance  Tax  to,  All  State  and  Local  Government  Employees 

Medicare  coverage  would  be  extended  on  a  mandatory  basis  to  all 
employees  of  State  and  local  governments  not  otherwise  covered 
under  present  law,  without  regard  to  their  dates  of  hire.  Those  em¬ 
ployees  and  their  employers  would  become  liable  for  the  hospital 
insurance  tax  and  the  employees  would  earn  credit  toward  Medi¬ 
care  coverage.  Employer  and  employee  liability  for  the  hospital  in¬ 
surance  tax  would  be  phased  in  equally  over  a  four-year  period  be¬ 
ginning  in  1997. 

D.  Increase  Deduction  for  Health  Insurance  Costs  of  Self-Employed 

Individuals 

Self-employed  individuals  would  be  allowed  to  deduct  a  portion 
of  health  insurance  premiums  they  pay  for  coverage  for  themselves 
and  their  families.  Until  December  31,  1993,  a  deduction  of  up  to 
25  percent  of  such  premiums  was  allowed,  but  this  deduction  ex¬ 
pired  on  that  date.  The  25-percent  deduction  would  be  reinstated 
for  the  period  January  1,  1994,  through  December  31,  1997.  Begin¬ 
ning  January  1,  1998,  an  80-percent  deduction  would  be  allowed. 

E.  Tax  Treatment  of  Organizations  Providing  Health  Care  Services 

and  of  Related  Organizations 

1.  Requirements  for  Tax-Exempt  Health  Organizations 

Organizations  which  are  exempt  from  tax  under  sections 
501(c)(3)  or  501(c)(4)  of  the  Internal  Revenue  Code  (the  Code)  and 
which  have  as  their  predominant  activity  the  provision  of  health 
care  services  would  be  required  to  do  the  following,  in  addition  to 
satisfying  a  community  benefit  standard:  (1)  provide  significant 
qualified  outreach  services;  (2)  assess  annually  the  community’s 
needs  and  develop  a  written  plan  stating  how  the  organization 
plans  to  meet  those  needs;  (3)  not  discriminate  in  providing  health 
care  on  the  basis  of  whether  an  individual  is  insured  by  a  govern¬ 
ment-sponsored  health  plan;  (4)  if  the  organization  provides  emer¬ 
gency  health  care  services,  not  discriminate  in  providing  these 
services  on  the  basis  of  the  patient’s  ability  to  pay;  (5)  to  the  extent 
of  its  financial  ability,  provide  non-emergency  health  care  without 
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regard  to  the  patient’s  ability  to  pay;  and  (6)  maintain  an  inde¬ 
pendent  board  of  directors. 

With  respect  to  the  non-discrimination  requirement  relating  to 
government-sponsored  health  plans,  the  Internal  Revenue  Service 
(IRS)  would  be  authorized  to  create  a  safe  harbor  for  nursing 
homes  accepting  a  high  proportion  of  Medicaid  patients. 

Organizations  that  fail  to  satisfy  any  of  the  new  statutory  re¬ 
quirements  would  be  subject  to  intermediate  sanctions  in  the  form 
of  penalty  excise  taxes  that  IRS  could  impose  in  lieu  of  revocation. 

Organizations  would  be  required  to  make  available  to  the  general 
public  the  written  community-needs  and  outreach-services  plan,  as 
well  as  copies  of  the  organization’s  Form  990  for  the  past  three 
years.  In  addition,  organizations  would  be  required  to  report  on  the 
Form  990  excise  taxes  assessed  due  to  violations  of  the  qualifica¬ 
tions  for  tax  exemption  (including  the  new  statutory  requirements 
for  health  care  organizations  and  excess  benefit  transactions).  Ad¬ 
ditional  reporting  and  public  disclosure  would  apply  to  health  care. 

The  new  statutory  requirements  would  be  effective  January  1, 
1995,  except  the  independent  governance  requirement  would  be  ef¬ 
fective  January  1,  1997. 

2.  HMO  Qualification  under  code  section  501(c)(3)  or  (4) 

HMOs  seeking  tax-exempt  status  under  Code  section  501(c)(3) 
would  be  required  to  be  a  “staff”  or  “dedicated-group”  model  HMO. 
The  exception  for  tax-exempt  HMOs  from  the  commercial-type  in¬ 
surance  rules  of  Code  section  501(m)  would  be  clarified  to  define 
non-commercial-type  insurance.  Accordingly,  HMOs  seeking  tax-ex¬ 
empt  status  under  Code  section  501(c)(4)  would  be  treated  as  not 
providing  commercial  type  insurance  only  if  primary  care  is  pro¬ 
vided  to  members  by  health  care  professionals  who  have  assumed 
substantially  all  of  the  risk  with  respect  to  the  rates  of  utilization. 
The  provision  would  be  effective  on  the  date  of  enactment. 

3.  Regional  alliances  and  certain  parent  organizations 

A  regional  health  alliance  created  by  a  State  or  local  government 
would  be  eligible  for  Federal  tax-exempt  status.  In  addition,  parent 
holding  companies  for  hospitals  or  medical  research  organizations 
may  qualify  as  public  charities.  Both  provisions  would  be  effective 
on  the  date  of  enactment. 

4.  Private  inurement  and  intermediate  sanctions 

Organizations  seeking  exemption  under  Code  section  501(c)(4) 
which  have  as  their  predominant  activity  the  provision  of  health 
care  services,  would  qualify  only  if  no  >31!  of  the  net  earnings  of 
such  organizations  inures  to  the  benefit  of  any  private  shareholder 
or  individual. 

Intermediate  sanctions  in  the  form  of  excise  tax  penalties  could 
be  imposed  when  a  health  care  organization  exempt  under  Code 
section  501(c)(3)  or  (4)  engages  in  an  “excess  benefit  transaction” 
defined  as  a  non-fair  market-value  transaction,  including  the  pay¬ 
ment  of  unreasonable  compensation,  and  an  income-sharing  trans¬ 
action  prohibited  under  present  law.  In  addition,  a  loan  to  an  orga- 
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nization  manager  would  be  treated  as  an  excess  benefit  trans¬ 
action. 

The  sanctions  would  be  imposed  on  disqualified  persons  (“insid¬ 
ers”)  who  benefit  from  such  improper  transactions,  and  on  organi¬ 
zation  managers  who  participate  in  a  transaction  knowing  that  it 
was  improper.  There  would  be  no  intermediate  penalty  tax  on  the 
tax-exempt  entity. 

These  provisions  generally  would  be  effective  on  the  date  of  Com¬ 
mittee  action. 

5.  Taxable  property  and  casualty  insurance  companies 

The  bill  would  expand  the  scope  of  organizations  treated  as  tax¬ 
able  property  and  casualty  insurance  companies  to  include  organi¬ 
zations  operating  as  an  HMO  or  entering  into  arrangements  under 
which  fixed  payments  or  premiums  are  received  by  the  organiza¬ 
tion  for  providing  health  care  services.  Blue  Cross/Blue  Shield  or¬ 
ganizations  would  retain  their  current  tax  treatment.  The  provi¬ 
sions  generally  would  be  effective  for  taxable  years  beginning  after 
December  31,  1994. 

F.  Tax  Treatment  of  Accelerated  Death  Benefits  Under  Life 

Insurance  Contracts 

Certain  amounts  received  under  a  life  insurance  contract  would 
be  excluded  from  gross  income  if  the  insured  person  is  terminally 
ill,  generally  effective  for  amounts  received  after  the  date  of  enact¬ 
ment. 


G.  Definition  of  Employee 

The  Department  of  the  Treasury  would  be  directed  to  submit  a 
legislative  proposal  relating  to  the  classification  of  workers  as  em¬ 
ployees  or  independent  contractors  to  the  House  Committee  on 
Ways  and  Means  and  the  Senate  Committee  on  Finance  before 
January  1,  1996. 

H.  Increase  Penalties  for  Failure  to  File  Correct  Information 
Returns  with  Respect  to  Non-Employees 

The  penalty  for  failure  to  file  correct  information  returns  under 
Code  sections  6041  and  604 1A  with  respect  to  payments  for  serv¬ 
ices  would  be  increased  to  the  greater  of  $50.00  for  each  return  or 
five  percent  of  the  amount  required  to  be  reported  correctly  but  not 
so  reported.  An  exception  to  this  increase  would  be  provided  where 
there  has  been  substantial  compliance.  In  such  a  case,  the  present- 
law  penalty  of  $50.00  for  each  return  would  continue  to  apply. 

7.  Limitation  on  Prepayment  of  Medical  Insurance  Premiums 

Amounts  paid  during  a  taxable  year  which  are  allocable  to  insur¬ 
ance  coverage  or  medical  care  to  be  provided  more  than  12  months 
after  the  month  in  which  the  payment  is  made  would  be  treated 
as  paid  ratably  over  the  period  during  which  the  coverage  or  care 
is  to  be  provided.  The  proposal  would  apply  to  amounts  paid  after 
December  31,  1994. 
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J.  Tax  Treatment  of  Funding  of  Retiree  Health  Benefits 

An  employer  would  be  permitted  to  fund  the  cost  of  post-retire¬ 
ment  medical  and  life  insurance  coverage  through  deductible  con¬ 
tributions  to  a  welfare  benefit  fund,  4f  such  funding  is  on  a  level 
basis  over  the  working  lives  of  covered  employees,  but  not  over  a 
period  of  less  than  10  years.  Also,  the  prefunding  of  post-retirement 
medical  and  life  insurance  benefits  would  be  required  to  be  main¬ 
tained  as  a  separate  account  under  the  fund,  effective  for  contribu¬ 
tions  after  the  date  of  enactment. 

K.  Excise  Tax  on  Health  Insurance  Premiums  and  Health  Expenses 

of  Self-Insured  Plans 

An  excise  tax  of  two  percent  would  be  imposed  on  costs  of  provid¬ 
ing  health  coverage.  In  the  case  of  indemnity  insurance  plans,  the 
tax  would  be  imposed  on  premiums.  In  the  case  of  self-insured 
health  plans,  the  tax  would  be  imposed  on  health  care  expenditures 
and  administrative  expenses.  In  the  case  of  prepaid  health  plans, 
the  tax  would  be  imposed  on  the  fixed  payments  or  premiums  paid 
by  members  of  the  plans.  The  tax  would  be  effective  for  premiums 
paid  or  expenses  incurred  after  December  31,  1995. 

Portions  of  the  net  revenue  collected  from  the  excise  tax  on 
health  premiums  and  expenses  would  be  dedicated  to  four  different 
trust  funds  for  health-related  purposes.  The  Health  Work-force 
Trust  Fund  would  receive  net  revenues  equivalent  to  a  tax  of  one 
percent  of  the  revenue  to  make  payments  to  hospitals  for  the  direct 
and  indirect  costs  of  graduate  medical  education.  The  Undergradu¬ 
ate  Medical  Education  Trust  Fund  would  receive  $50  million  per 
year  that  would  be  available  to  certain  medical  schools  if  they  ac¬ 
tively  recruit  minority  students  and  maintain  programs  that  en¬ 
courage  students  to  choose  primary-care  residency  training.  The 
Lead  Abatement  Trust  Fund  would  receive  $500  million  annually 
to  fund  Federal  grants  to  State  and  local  governments  for  the  pur¬ 
pose  of  reducing  the  risk  of  lead  paint  exposure.  The  Biomedical 
Research  Trust  Fund  would  receive  net  revenues  equivalent  to  a 
tax  of  one-half  of  one  percent  to  support  biomedical  research  at 
medical  schools,  academic  health  centers,  and  other  institutions. 

L.  Extension  of  the  Rules  Applicable  to  Certain  Blue  Cross  and  Blue 

Shield  Organizations  to  Certain  Other  Organizations 

The  special  deduction  and  other  rules  contained  in  Code  section 
833  which  are  applicable  to  certain  Blue  Cross  and  Blue  Shield  or¬ 
ganizations  would  be  extended  to  certaiji  similarly  situated  organi¬ 
zations,  effective  for  taxable  years  beginning  after  1986. 

M.  High-Risk  Insurance  Pools 

Certain  high-risk  health  insurance  pools  would  be  eligible  for  tax 
exemption  under  Code  section  501(c),  applicable  to  taxable  years 
beginning  after  December  31,  1989,  and  ending  on  December  31, 
1997. 
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N.  Tax  Incentives  for  Health  Professionals  Who  Locate  in 

Underserved  Areas 

Health  care  professionals  who  locate  their  practices  in  medically 
underserved  areas  would  be  allowed  two  special  tax  benefits. 

Primary  care  physicians  who  begin  or  relocate  their  practices  in 
medically  underserved  areas  would  be  allowed  a  nonrefundable  in¬ 
come  tax  credit  of  $1,000  per  month  for  up  to  60  months.  A  credit 
rate  of  $500  per  month  would  be  allowed  for  nurse-practitioners, 
certified  nurse-midwives  and  physicians’  assistants.  The  credit 
would  be  available  for  taxable  years  beginning  after  1994. 

Current  tax  law  (Code  section  179)  allows  $17,500  in  depreciable 
business  equipment  to  be  expensed  (rather  than  depreciated)  if  the 
taxpayer’s  annual  investment  in  such  property  does  not  exceed 
$200,000. 

For  medical  equipment  owned  and  used  by  a  primary-care  physi¬ 
cian  in  an  underserved  area,  the  amount  allowed  to  be  expensed 
would  be  increased  in  an  underserved  area  by  either  $10,000  or  the 
cost  of  such  property,  whichever  is  smaller.  The  higher  expensing 
amount  would  be  available  for  property  placed  in  service  in  taxable 
years  beginning  after  1994. 

0.  Tax  Treatment  of  Medical  Savings  Accounts 

Rules  governing  the  tax  treatment  of,  and  contributions  to,  medi¬ 
cal  savings  accounts  (established  in  Title  II  of  the  bill)  would  be 
provided.  Employers  could  make  deductible  contributions  to  medi¬ 
cal  savings  accounts,  up  to  a  specified  amount.  Such  contributions 
would  be  excludable  from  the  employee’s  income.  Earnings  on  these 
accounts  would  be  currently  taxable  to  employees.  Withdrawals  for 
medical  expenses  (with  the  exception  of  the  employee’s  premium 
expenses)  would  not  be  taxed. 

III.  Explanation  and  Justification 
Title  I.  Health  Care  Security 
Sec.  1.  Universal  Coverage 

Present  Law. — No  provision. 

Explanation  of  Provision. — Every  eligible  individual  would  be  en¬ 
titled  to  the  benefits  of  the  guaranteed  national  benefit  package, 
described  in  Title  III.  Every  eligible  individual  would  be  entitled  to 
a  health  security  card,  which  would  be  issued  by  the  health  plan 
in  which  the  individual,  or  the  individual’s  family,  enrolls. 

An  eligible  individual  would  be  defined  to  include  any  individual 
who  is  (i)  a  citizen  or  national  of  the  United  States,  (ii)  an  alien 
permanently  residing  in  the  United  States  under  color  of  law,  or 
(iii)  an  alien  in  the  United  States  as  a  long-term  non-immigrant. 
Undocumented  aliens  would  not  be  considered  eligible  individuals. 

Aliens  permanently  residing  under  color  of  law  would  include  the 
following  classes  of  individuals:  (i)  permanent  resident  aliens;  (ii) 
refugees;  (iii)  asylees  or  aliens  whose  deportation  has  been  with¬ 
held  because  of  prospective  persecution  abroad;  (iv)  aliens  granted 
temporary  residence  under  the  Immigration  Reform  and  Control 
Act  of  1986  (IRCA)  legalization  programs  for  long-term  residents 
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and  special  agricultural  workers;  (v)  aliens  paroled  into  the  United 
States  for  an  indefinite  period  of  time  under  the  Attorney  General’s 
parole  authority  or  granted  extended  voluntary  departure  as  a 
member  of  a  nationality  group;  and  (vi)  immediate  relatives  of 
United  States  citizens  with  pending  applications  for  permanent 
residency. 

The  other  class  of  aliens  that  would  be  eligible  for  benefits  are 
long-term  non-immigrants,  which  would  be  defined  to  include  (i) 
traders  or  entrepreneurs  authorized  under  a  treaty  between  the 
United  States  and  the  aliens’  homeland  (E  visas);  (ii)  workers  in 
temporary  positions  as  nurses,  in  specialty  occupations,  in  agricul¬ 
tural  or  other  labor,  or  as  trainees  (H  visas);  (iii)  foreign  media  rep¬ 
resentatives  (I  visas);  (iv)  fiancees  of  United  States  citizens  (K 
visas);  (v)  managers,  employees  with  specialized  knowledge,  or  ex¬ 
ecutives  of  multinational  corporations  (L  visas);  (vi)  immediate  rel¬ 
atives  of  certain  former  or  long-term  employees  of  an  international 
organization  (N  visas);  (vii)  performers  with  extraordinary  ability 
in  an  artistic,  scientific,  educational,  business,  or  athletic  field  (O 
visas);  (viii)  participants  in  international  cultural  exchange  pro¬ 
grams  approved  by  the  Attorney  General  (Q  visas);  and  (ix)  tem¬ 
porary  religious  workers  (R  visas).  Non-immigrants  who  would  be 
considered  ineligible  for  benefits  would  include  academic  students 
(F  visas),  tourists  and  business  visitors  (B  visas),  and  visiting  art¬ 
ists  and  entertainers  (P  visas). 

The  Secretary  of  Health  and  Human  Services  (hereafter  referred 
to  as  the  Secretary),  in  consultation  with  the  Attorney  General, 
would  make  recommendations  to  the  Congress  with  respect  to 
classes  of  eligibility  and  modifications  of  eligibility  and  coverage 
rules.  In  addition,  the  Secretary  would  consider  appropriate  treat¬ 
ment  of  diplomatic  personnel  and  employees  of  international  orga¬ 
nizations,  appropriate  rules  for  eligible  minors  who  are  not  depend¬ 
ents  of  eligible  individuals,  and  appropriate  rules  for  the  treatment 
of  eligible  spouses  who  are  dependents  of  ineligible  individuals.  The 
Secretary,  in  consultation  with  the  Attorney  General,  would  con¬ 
sider  proposals  for  reciprocal  agreements  between  the  United 
States  and  other  foreign  governments  with  respect  to  coverage  of 
non-immigrants,  and  would  make  recommendations,  as  appro¬ 
priate,  to  the  Congress. 

An  individual  entitled  to  benefits  under  the  current  Medicare 
program  would  retain  coverage  under  the  program,  and  the  provi¬ 
sion  of  benefits  under  Medicare  Part  A  would  be  deemed  to  con¬ 
stitute  an  entitlement  to  the  benefits  covered  under  the  guaranteed 
national  benefit  package. 

Prisoners  who  are  imprisoned  by  Federal,  State  or  local  authori¬ 
ties  following  conviction  as  adults  would  not  be  considered  eligible 
individuals  during  the  term  of  imprisonment. 

Effective  Date.— January  1,  1998. 

Sec.  2.  Protection  of  Consumer  Choice 

Present  Law. — No  provision. 

Explanation  of  Provision. — Nothing  in  this  Act  would  prohibit  an 
individual  from  choosing  his  or  her  own  health  care  provider.  Noth¬ 
ing  in  this  Act  would  prohibit  an  individual  from  purchasing  any 
health  care  services.  Nothing  in  this  Act  would  prohibit  an  individ- 
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ual  from  purchasing  supplemental  insurance,  consistent  with  the 
requirements  in  Title  V  of  this  Act,  to  cover  health  care  services 
that  are  not  included  under  the  guaranteed  national  benefit  pack¬ 
age.  Nothing  in  this  Act  would  prohibit  employers  from  providing 
coverage  of  benefits  in  addition  to  benefits  covered  under  the  guar- 
.  national  benefit  package,  consistent  with  the  requirements 
of  this  Act. 

Effective  Date. — January  1,  1998. 

Title  II.  Individual  and  Employer  Responsibilities 
Subtitle  A.  Individual  responsibilities 
Sec.  1.  General  Individual  Responsibilities 

Present  Law. — There  is  currently  no  requirement  that  individ¬ 
uals  obtain  health  insurance. 

Explanation  of  Provision. — Beginning  in  1998,  every  lawful  resi¬ 
dent  of  the  United  States  generally  would  be  required  to  obtain 
health  insurance  providing  a  standard  set  of  benefits.  Individuals 
generally  would  be  required  to  enroll  in  either  a  qualified  health 
plan  or  in  the  Medicare  Part  C  program.  (The  provisions  describing 
the  establishment  of  the  Medicare  Part  C  program  are  set  forth  in 
Title  VIII  of  the  bill).  There  would  be  three  classes  of  enrollment: 
individual,  single-parent,  and  family.  In  the  case  of  a  married  cou¬ 
ple,  each  spouse  could  enroll  in  a  separate  plan,  or  they  could  en¬ 
roll  in  the  same  plan. 

An  individual  would  be  deemed  to  be  enrolled  in  Medicare  Part 
C  for  any  month  in  which  the  individual,  or  any  young  dependent 
of  the  individual,  is  not  covered  under  a  qualified  health  plan.  A 
qualified  health  plan  would  be  one  which  meets  the  standards  spec¬ 
ified  in  Title  V  of  the  bill.  Individuals  could  either  enroll  in  a  quali¬ 
fied  health  plan  provided  by  their  employer  (as  described  in  Sub¬ 
title  B  of  this  title)  or  purchase  one  directly  from  an  insurance  com¬ 
pany.  Individuals  who  receive  benefits  under  certain  governmental 
programs  (for  example,  active  duty  military  personnel  and  individ¬ 
uals  enrolled  in  Medicare  Part  A)  would  be  deemed  to  be  enrolled 
in  a  qualified  health  plan  for  this  purpose. 

Employers  generally  would  be  required  to  pay  80  percent  of  the 
applicable  premium  for  each  employee,  and  could  pay  more  than  80 
percent  on  an  elective  basis.  Individuals  generally  would  be  re¬ 
quired  to  pay  any  portion  of  the  premium  not  owed  or  paid  by  their 
employers.  Certain  low-income  individuals  would  be  entitled  to 
subsidies  to  reduce  the  amount  of  premiums  that  would  otherwise 
be  owed. 

Effective  Date. — January  1,  1998. 

Sec.  2.  Individual  Share  of  Gross  Medicare  Part  C  Premiums 

Present  Law. — (a)  In  General. — No  provision. 

(b)  Taxpayers  filing  joint  returns. — No  provision. 

(c)  Taxpayers  not  filing  joint  returns. — No  provision. 

Explanation  of  Provision. — (a)  In  General. — For  any  month  in 

which  an  individual,  or  any  young  dependent  of  the  individual,  is 
not  covered  under  a  qualified  health  plan,  the  individual  share  of 
the  Medicare  Part  C  premium  would  be  calculated  and  reported  on 
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the  annual  individual  Federal  income  tax  return.  Generally,  indi¬ 
viduals  not  required  to  File  a  tax  return  would  not  owe  Medicare 
Part  C  premiums.  If  a  taxpayer  (or  any  young  dependent  of  the 
taxpayer)  is  not  covered  by  a  qualified  health  plan  for  any  month 
during  the  taxable  year,  the  taxpayer  would  be  required  to  cal¬ 
culate  his  or  her  gross  Part  C  premium  for  those  months.  In  the 
case  of  any  taxpayer  who  is  covered  by  a  qualified  health  plaq  or 
whose  young  dependent  is  so  covered,  the  taxpayer  would  be  re¬ 
quired  to  furnish  certification  of  such  coverage  by  attaching  to  the 
tax  return  a  written  statement  issued  by  the  employer  or  health 
plan  setting  forth  the  months  of  coverage  and  identifying  all  cov¬ 
ered  individuals,  or  in  such  other  time  and  manner  as  the  Sec¬ 
retary  of  Treasury  may  prescribe. 

A  taxpayer  would  determine  his  or  her  gross  monthly  premium 
under  tables  prescribed  by  the  Secretary  of  Health  and  Human 
Services  (HHS).  These  tables  would  distinguish  three  separate 
classes  of  enrollment:  individual,  single-parent,  and  family.  The 
gross  Medicare  Part  C  premium  for  a  particular  taxpayer  would  be 
based  on  the  taxpayer’s  class  of  enrollment  and  the  State  in  which 
the  individual  has  his  or  her  principal  place  of  abode  for  the  first 
day  of  the  month.  The  Secretary  of  Treasury  could  prescribe  regu¬ 
lations  to  provide  guidance  in  determining  the  applicable  family 
premiums  in  the  case  of  spouses  who  reside  in  different  states. 

(b)  Taxpayers  filing  joint  returns. — If  neither  taxpayer  is  covered 
under  a  qualified  health  plan  for  the  month,  and  either  taxpayer 
has  a  young  dependent  as  of  the  beginning  of  that  month  who  is 
not  covered  by  a  qualified  health  plan,  the  gross  Part  C  premium 
for  taxpayers  filing  joint  returns  that  month  would  be  the  family 
premium.  If  only  one  of  the  taxpayers  is  covered  by  a  qualified 
health  plan,  and  either  taxpayer  has  a  young  dependent  as  of  the 
beginning  of  that  month  who  is  not  covered  by  a  qualified  health 
plan,  the  gross  Part  C  premium  for  that  month  would  be  the  sin¬ 
gle-parent  premium.  If  the  taxpayers  have  no  young  dependents,  or 
have  only  young  dependents  who  are  covered  by  a  qualified  health 
plan,  the  gross  monthly  premium  would  be  the  individual  premium 
for  each  spouse  not  covered  by  a  qualified  health  plan  for  the 
month.  The  foregoing  rules  would  apply  regardless  of  whether  the 
taxpayers  were  married  for  the  entire  year  or  only  a  portion  of  the 
year. 

(c)  Taxpayers  not  filing  joint  returns. — If  the  taxpayer  has  a 
young  dependent  as  of  the  beginning  of  the  month  who  is  not  cov¬ 
ered  by  a  qualified  health  plan,  the  gross  premium  for  taxpayers 
not  filing  joint  returns  that  month  generally  would  be  the  single¬ 
parent  premium.  However,  if  the  taxpayer  was  married  at  any  time 
during  the  year,  a  special  rule  would  apply.  If  either  spouse  has  a 
young  dependent  as  of  the  beginning  of  any  month  who  is  not  cov¬ 
ered  by  a  qualified  health  plan,  the  Part  C  premium  for  that  month 
would  be  one-half  the  family  premium.  The  foregoing  rule  would 
apply  to  all  months  during  the  taxable  year,  regardless  of  whether 
the  taxpayer  was  married  for  the  entire  year  or  only  a  portion  of 
the  year. 

If  the  taxpayer  has  no  young  dependents,  or  has  only  young  de¬ 
pendents  who  are  covered  by  a  qualified  health  plan,  the  gross 
monthly  premium  would  be  the  individual  premium. 
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Effective  Date. — January  1,  1998. 

Sec.  3.  Net  Part  C  Premium  Liability 

Present  Law. — No  provision. 

Explanation  of  Provision. — The  net  Part  C  premium  liability 
owed  by  any  taxpayer  would  be  equal  to  the  gross  Part  C  premium 
(calculated  as  described  above),  less  mandatory  employer  contribu¬ 
tions  owed  by  the  employer  on  the  taxpayer’s  behalf  (including 
mandatory  contributions  from  former  employers),  elective  employer 
contributions,  and  any  applicable  low-income  subsidies.  The 
amounts  of  an  employer’s  mandatory  and  elective  contributions 
would  be  reported  on  the  employee’s  annual  W-2  form,  which  would 
be  attached  to  his  or  her  tax  return.  The  amount  of  mandatory  em¬ 
ployer  contributions  that  a  taxpayer  could  use  to  offset  his  or  her 
Part  C  premium  obligation  would  be  limited  to  80  percent  of  the 
gross  Part  C  premium. 

An  individual  who  is  married  at  any  time  during  the  year  but 
does  not  file  a  joint  return  could  allocate  all  or  a  portion  of  his  or 
her  employer’s  contribution  to  the  other  spouse  under  conditions 
that  the  Secretary  of  Treasury  may  prescribe. 

Effective  Date. — January  1,  1998. 

Sec.  4.  Payment  for  the  Individual  Share  of  Premiums 

Present  Law. — No  provision. 

Explanation  of  Provision. — An  individual  who  is  covered  under 
Medicare  Part  C  would  be  required  to  make  Part  C  premium  pay¬ 
ments  during  the  year  through  employee  withholding,  estimated 
tax  payments,  or  payments  to  the  Secretary  of  HHS.  Employers 
would  collect  and  remit  the  individual  share  of  their  employees’ 
Part  C  premiums  to  the  Internal  Revenue  Service  by  adjusting  the 
amount  of  income  tax  withheld  during  the  year.  Generally,  non-em¬ 
ployees  such  as  independent  contractors  and  other  self-employed 
individuals,  unemployed  individuals,  and  other  individuals  outside 
the  work  force  could  either  pay  Medicare  Part  C  premiums  to  the 
Internal  Revenue  Service  through  the  existing  estimated  tax  sys¬ 
tem  or  to  the  Secretary  of  HHS  under  a  system  to  be  established 
by  such  Secretary.  Such  payments  to  HHS  would  be  treated  as  esti¬ 
mated  tax  payments. 

A  taxpayer  who  underpays  his  or  her  combined  liability  for  Fed¬ 
eral  income  taxes  and  Medicare  Part  C  premiums  would  be  subject 
to  the  existing  penalties  for  the  underpayment  of  Federal  income 
tax.  Estimated  tax  penalties  would  not  be  applicable,  however,  to 
any  underpayment  of  Medicare  Part  C  premiums  resulting  from  an 
individual’s  involuntary  loss  of  employment.  A  taxpayer  who  over¬ 
pays  his  or  her  combined  liability  for  Federal  income  taxes  and 
Medicare  Part  C  premiums  would  be  eligible  for  a  Federal  income 
tax  refund. 

For  individuals  who  receive  coverage  through  a  qualified  em¬ 
ployer  health  program,  the  employer  would  be  required  to  withhold 
the  individual’s  share  of  premiums  and  remit  them  to  the  insurer. 

Effective  Date. — January  1,  1998. 
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Sec.  5.  Low-income  Subsidies 

Present  Law. — (a)  Individuals  enrolled  in  Medicare  part  C. — No 
provision. 

(b)  Individuals  enrolled  in  qualified  health  plans. — No  provision. 

Explanation  of  Provision. — (a)  Individuals  Enrolled  in  Medicare 
Part  C — In  general,  any  individual  who  is  not  required  to  file  a  tax 
return  under  present  law  would  not  be  required  to  pay  a  Medicare 
Part  C  premium.  Taxpayers  having  modified  adjusted  gross  income 
below  a  threshold  amount  would  have  no  Part  C  premium  obliga¬ 
tion.  In  addition,  any  taxpayer  receiving  assistance  under  Aid  to 
Families  with  Dependent  Children  or  Supplemental  Security  In¬ 
come  (including  individuals  described  in  section  1619(b)  of  the  So¬ 
cial  Security  Act)  for  all  twelve  months  of  the  taxable  year  would 
have  no  Medicare  Part  C  premium  obligation. 

The  threshold  amounts  (in  1994  dollars,  indexed  annually  for  in¬ 
flation)  would  be:  $7,400  for  a  household  of  one;  $11,500  for  a 
household  of  two  or  three;  and  $16,000  for  a  household  of  four  or 
more.  Household  sizes  would  be  based  on  the  number  of  personal 
exemptions  allowable  to  be  claimed  on  the  tax  return.  Modified  ad¬ 
justed  gross  income  would  be  adjusted  gross  income  increased  by 
tax-exempt  interest  and  excluded  foreign  and  possession  source  in¬ 
come  and  determined  without  regard  to  carrybacks  and  carryovers 
from  other  taxable  years.  The  threshold  amount  would  be  zero  for 
married  individuals  filing  separate  returns,  unless  the  individual 
lived  apart  from  his  or  her  spouse  at  all  times  during  the  last  six 
months  of  the  taxable  year. 

The  subsidy  would  be  phased  out  as  modified  adjusted  gross  in¬ 
come  increases  above  the  threshold  amount.  For  taxable  years  end¬ 
ing  in  1998,  1999,  or  2000,  the  subsidies  would  be  ratably  phased 
out  between  the  threshold  amount  and  200  percent  of  the  threshold 
amount.  In  2001  and  2002,  the  subsidies  would  be  ratably  phased 
out  between  the  threshold  amount  and  220  percent  of  the  threshold 
amount.  In  2003  and  thereafter,  the  subsidies  would  be  ratably 
phased  out  between  the  threshold  amount  and  240  percent  of  the 
threshold  amount. 

The  employer  requirement  to  pay  Part  C  premiums  on  behalf  of 
its  employees  would  not  be  affected  by  an  employee’s  eligibility  to 
receive  low-income  subsidies. 

(b)  Individuals  enrolled  in  qualified  health  plans. — A  low-income 
individual  enrolled  in  a  qualified  health  plan  would  be  required  to 
submit  an  application  to  the  Secretary  of  HHS  to  obtain  a  subsidy 
for  the  individual  portion  of  his  or  her  health  care  premium.  Such 
subsidies  would  be  administered  by  the  Secretary  through  a  pre¬ 
mium  certificate  program  (as  described  in  Title  VIII  of  the  bill). 

Effective  Date.— January  1,  1998. 

Sec.  6.  Residents  of  U.S.  Possessions 

Present  Law. — No  provision. 

Explanation  of  Provision. — Individuals  residing  in  Puerto  Rico, 
the  U.S.  Virgin  Islands,  Guam,  American  Samoa,  and  the  Northern 
Mariana  Islands  would  be  entitled  to  receive  benefits  under  the 
Medicare  Part  C  program  only  if  the  possession  in  which  they  re¬ 
side  meets  certain  requirements.  In  order  to  meet  the  require- 
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merits,  the  possession  would  be  required  to  enter  into  an  agreement 
with  the  United  States  pursuant  to  which  it  would  satisfy  a  num¬ 
ber  of  conditions.  The  possession  would  impose  a  tax  on  its  resi¬ 
dents,  equivalent  to  the  tax  described  above,  to  collect  the  individ¬ 
ual  share  of  Part  C  premiums.  The  possession  could  not  reduce  or 
rebate  in  any  way,  directly  or  indirectly,  any  individual’s  liability 
to  the  possession  under  the  equivalent  tax.  The  possession  also 
would  be  required  to  remit  the  amount  of  taxes  so  collected  to  the 
U.S.  Treasury,  and  meet  other  requirements  prescribed  by  the  Sec¬ 
retary  of  the  Treasury  and  the  Secretary  of  HHS.  A  bona  fide  resi¬ 
dent  of  a  possession  that  meets  the  above  requirements  generally 
would  be  exempt  from  liability  to  the  United  States  for  the  individ¬ 
ual  share  of  Part  C  premiums.  These  requirements  are  described 
in  more  detail  in  Title  VIII. 

Effective  Date. — January  1,  1998. 

Sec.  7.  Exemptions 

Present  Law. — (a)  Young  dependents. — No  provision. 

(b)  U.S.  citizens  and  residents  living  abroad. — No  provision. 

(c)  Nonresident  aliens. — No  provision. 

(d)  Individuals  receiving  other  governmental  health  coverage. — 
No  provision. 

(e)  Members  of  certain  religious  faiths;  qualified  disabled  veter¬ 
ans. — No  provision. 

Explanation  of  Provision. — (a)  Young  dependents. — A  young  de¬ 
pendent  would  have  no  Part  C  premium  obligation.  A  young  de¬ 
pendent  would  be  an  individual  under  19  years  of  age  (under  24 
in  the  case  of  a  full-time  student)  for  whom  another  individual  is 
allowed  to  claim  a  personal  exemption  for  the  taxable  year. 

(b)  U.S.  citizens  and  residents  living  abroad. — Any  U.S.  citizen  or 
resident  who,  for  the  entire  taxable  year,  meets  the  definition  of  a 
qualified  individual  under  the  foreign  earned  income  exclusion  (as 
set  forth  in  Code  section  911(d)(1))  by  reason  of  living  abroad  would 
not  be  treated  as  a  Medicare  Part  C  covered  individual  for  any 
month  during  the  taxable  year,  unless  the  individual  received  serv¬ 
ices  under  Medicare  Part  C  during  the  taxable  year.  A  qualified  in¬ 
dividual  for  this  purpose  generally  would  be  one  whose  tax  home 
is  in  a  foreign  country,  and  who  either  (1)  is  a  bona  fide  resident 
of  a  foreign  country  for  an  uninterrupted  period  including  an  entire 
taxable  year,  or  (2)  is  physically  present  abroad  for  at  least  330  full 
days  during  any  12  consecutive  months. 

If  an  individual  qualifies  for  the  section  911  exclusion  during 
only  a  portion  of  the  taxable  year,  the  exemption  from  Medicare 
Part  C  premium  liability  would  apply  only  for  months  that  begin 
during  the  portion  of  the  year  when  the  individual  qualifies  for  the 
section  911  exclusion.  For  example,  assume  that  as  of  January  1 
a  U.S.  citizen  resides  in  the  United  States  and  is  liable  for  Medi¬ 
care  Part  C  premiums,  but  leaves  the  country  on  March  15  and  be¬ 
comes  a  qualified  individual  under  section  911  for  the  period  start¬ 
ing  on  that  date  and  continuing  into  the  next  year.  Under  the  bill, 
the  individual  would  owe  three  months  of  Part  C  premiums  in  the 
year  of  departure.  As  another  example,  assume  that  from  January 
1  through  November  14,  a  U.S.  citizen  qualifies  for  the  section  911 
exclusion,  and  that  the  individual  moves  back  to  the  United  States 
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on  November  15.  Under  the  bill,  the  individual  would  owe  one 
month’s  Part  C  premium  in  the  year  of  return  (assuming  no  other 
exemption  applies). 

The  Secretary  of  Treasury,  after  consultation  with  the  Secretary 
of  HHS,  could  establish  regulations  under  which  health  plans  of 
foreign  governments  or  foreign  employers  outside  the  United  States 
could  be  treated  as  qualified  health  plans  for  purposes  of  exempt¬ 
ing  an  individual  from  Medicare  Part  C  liability,  and  provide  for 
appropriate  adjustments  to  the  rules  for  certifying  coverage  under 
such  plans. 

(c)  Nonresident  aliens. — Under  the  bill,  nonresident  aliens  gen¬ 
erally  would  be  ineligible  for  Medicare  Part  C  benefits,  and  would 
have  no  Part  C  premium  obligation.  For  this  purpose,  the  term 
“nonresident  alien”  would  be  defined  as  under  present  law  in  Code 
section  7701(b). 

(d)  Individuals  receiving  other  governmental  health  coverage. — 
For  any  month  in  which  an  individual  is  entitled  to  receive  benefits 
under  certain  governmental  health  programs,  the  individual  would 
be  deemed  to  be  enrolled  in  a  qualified  health  plan  and  thus  would 
have  no  Medicare  Part  C  premium  obligation.  These  individuals 
would  include  active  duty  military  personnel,  persons  receiving 
Medicare  Part  A  benefits,  individuals  participating  in  a  State  bene¬ 
fit  management  program  (as  defined  in  Title  IV  of  the  bill)  and 
prisoners. 

(e)  Members  of  certain  religious  faiths;  qualified  disabled  veter¬ 
ans.— Members  of  certain  religious  faiths  could  apply  to  the  Sec¬ 
retary  of  HHS  for  an  exemption  from  liability  for  Part  C  premiums 
in  a  manner  similar  to  that  used  for  the  present-law  exemption 
from  self-employment  taxes  under  Code  section  1402(g).  Members 
of  a  recognized  religious  sect  (or  division  of  a  sect)  that  is  opposed 
to  the  acceptance  of  the  benefits  of  any  private  or  public  insurance 
that  makes  payments  toward  the  cost  of,  or  provides  services  for, 
medical  care  could  apply  for  an  exemption  from  liability  for  Part 
C  premiums  if  they  waive  their  right  to  receive  benefits  under  the 
Medicare  Part  C  program. 

Veterans  entitled  to  receive  benefits  under  38  U.S.C.  section 
1710(a)(1)  could  similarly  apply  to  the  Secretary  of  HHS  for  an  ex¬ 
emption  from  liability  for  Part  C  premiums  by  waiving  their  right 
to  receive  benefits  under  the  Medicare  Part  C  program  Such  ex¬ 
emption  would  be  effective  as  of  the  first  day  of  the  month  follow- 
lng  ?eumonih  Lm  whlch  the  exemption  is  requested.  The  exemption 
would  be  effective  until  terminated  by  the  individual  upon  notice 
to  the  Secretary  of  HHS.  Such  termination  would  be  effective  as  of 
the  first  day  of  the  month  following  the  month  in  which  such  notice 
is  given  In  no  event  could  any  exemption  or  termination  be  effec¬ 
tive  for  less  than  a  period  of  one  year. , 

Effective  Date.— January  1,  1998. 


Subtitle  B.  Employer  responsibilities 


Sec.  8.  Employer  Premium  Contributions 

Present  Law.— {a)  In  general— There  is  currently  no  requirement 
that  employers  provide  or  contribute  toward  the  health  insurance 
coverage  of  their  employees.  However,  employers  who  do  provide 
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health  insurance  coverage  to  their  employees  must  allow  health 
plan  participants  the  opportunity  to  continue  their  coverage  in  the 
employer’s  health  plan  for  a  specified  period  of  time  after  the  occur¬ 
rence  of  certain  qualifying  events  (such  as  termination  of  employ¬ 
ment)  that  otherwise  would  have  terminated  such  coverage.  The 
health  care  continuation  rules  are  commonly  referred  to  as  the 
“COBRA”  rules  because  they  were  enacted  as  part  of  the  Consoli¬ 
dated  Omnibus  Budget  Reconciliation  Act  of  1985  (COBRA). 

(b)  Employer  contributions  for  employees  enrolled  in  Medicare 
part  C. — No  provision. 

(c)  Class  of  enrollment. — No  provision. 

(d)  Payment  of  the  employer  share  of  part  C  premiums. — No  pro¬ 
vision. 

(e)  Overpayments  resulting  from  incorrect  information  on  em¬ 
ployee  withholding  certificates. — No  provision. 

(f)  Employer  contributions  toward  qualified  health  plans. — No 
provision. 

(g)  Elective  employer  contributions. — No  provision. 

(h)  Full-time  employment;  part-time  employment. — No  provision. 

Explanation  of  Provision.— (a)  In  general. — Employers  generally 

would  be  required  to  pay  80  percent  of  the  applicable  health  pre¬ 
mium  for  each  employee,  based  on  the  category  of  health  plan  in 
which  the  employee  is  enrolled,  the  employee’s  State  of  residence, 
and  the  employee’s  class  of  enrollment.  Employers  would  be  per¬ 
mitted  to  make  elective  contributions  in  excess  of  the  mandated  80 
percent,  subject  to  certain  nondiscrimination  rules.  Employers 
would  be  required  to  withhold  from  the  employee’s  wages  any  por¬ 
tion  of  the  premium  not  paid  by  the  employer  (net  of  any  applicable 
low-income  subsidies). 

Employer  premium  contributions  would  be  paid  to  either  (1)  a 
qualified  health  plan,  or  (2)  Medicare  Part  C.  Large  employers 
(those  employing  more  than  100  employees)  would  be  required  to 
cover  their  employees  under  qualified  health  plans.  Small  employ¬ 
ers  could  offer  their  employees  coverage  under  either  qualified 
health  plans  or  Medicare  Part  C.  Employers  would  be  required  to 
make  a  monthly  premium  contribution  for  each  employee  for  each 
month  in  which  the  employee  is  employed  by  the  employer  as  of 
the  first  day  of  the  month. 

Employer  contributions  would  be  reduced  proportionally  in  the 
case  of  an  employee  who  works  less  than  35  hours  per  week.  How¬ 
ever,  no  monthly  employer  contribution  would  be  required  with  re¬ 
spect  to  any  employee  whose  wages  do  not  exceed  $100  in  a  given 
month. 

(b)  Employer  contributions  for  employees  enrolled  in  Medicare 
part  C. — For  any  employee  enrolled  in  Medicare  Part  C,  the  re¬ 
quired  employer  contribution  would  be  equal  to  80  percent  of  the 
applicable  Medicare  Part  C  premium  for  the  employee’s  class  of  en¬ 
rollment  and  State  of  residence,  reduced  proportionally  in  the  case 
of  an  employee  who  works  less  than  35  hours  per  week.  An  employ¬ 
ee’s  enrollment  status  and  State  of  residence  would  be  determined 
based  on  information  on  the  withholding  certificate  supplied  by  the 
employee,  unless  the  employer  has  actual  knowledge  that  the  infor¬ 
mation  provided  on  the  certificate  is  incorrect.  As  under  present 
law,  the  employer  generally  may  rely  on  the  information  contained 
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in  the  employee’s  withholding  certificate,  and  would  not  be  subject 
to  penalties  for  so  relying.  The  applicable  premium  for  each  State 
and  each  class  of  enrollment  would  be  determined  under  tables  pre¬ 
scribed  by  the  Secretary  of  Health  and  Human  Services  (HHS). 

If  an  employee’s  family  status  changes  (for  example,  if  the  em¬ 
ployee  gets  married  or  has  a  child),  Hie  employee  would  be  required 
to  submit  a  new  withholding  certificate  to  his  or  her  employer 
within  ten  days.  The  employer  contribution  for  any  month  would 
be  based  on  the  withholding  certificate  in  effect  as  of  the  first  day 
of  that  month. 

(c)  Class  of  enrollment. — There  would  be  three  classes  of  enroll¬ 
ment:  individual,  single-parent,  and  family. 

Unless  the  withholding  certificate  states  to  the  contrary,  the  em¬ 
ployer  contribution  would  be  based  on  the  individual  Medicare  Part 
C  premium. 

If  the  withholding  certificate  states  that  the  employee  is  married 
and  has  a  young  dependent  not  covered  by  a  qualified  health  plan, 
the  applicable  premium  would  be  determined  as  follows.  If  the  em¬ 
ployee’s  spouse  is  covered  by  a  qualified  health  plan,  the  employer 
contribution  would  be  based  on  the  single-parent  premium.  If  the 
employee’s  spouse  is  not  covered  by  a  qualified  health  plan,  the  em¬ 
ployer  contribution  would  be  based  on  the  family  premium.  If,  how¬ 
ever,  the  employee  certifies  that  another  employer  (either  another 
employer  of  the  employee,  or  an  employer  of  the  employee’s  spouse) 
is  paying,  at  least  80  percent  of  the  family  Part  C  premium  for  the 
employee’s  family,  the  applicable  Medicare  Part  C  premium  would 
be  zero,  but  the  employer  would  be  required  to  make  a  non-enroll¬ 
ing  employer  payment  with  respect  to  that  employee  (as  described 
below). 

If  the  employee  is  not  married,  but  has  a  young  dependent  not 
covered  by  a  qualified  health  plan,  the  employer  contribution  would 
be  based  on  the  single-parent  premium. 

If  the  employee  is  married,  but  has  no  young  dependents,  or  has 
only  young  dependents  who  are  covered  by  a  qualified  health  plan, 
the  employer  contribution  would  be  based  on  twice  the  individual 
premium  (to  cover  both  the  employee  and  the  employee’s  spouse). 
If,  however,  the  employee  certifies  that  at  least  80  percent  of  the 
individual  premium  is  being  paid  by  an  employer  of  the  employee’s 
spouse  (either  to  Medicare  Part  C  or  to  a  private  qualified  health 
plan),  the  employer  contribution  would  be  based  on  the  individual 
premium. 

If  the  withholding  certificate  states  that  the  employee  is  a  young 
dependent,  no  employer  contribution  would  be  required. 

An  employee  would  be  treated  as  unmarried  for  purposes  of  de¬ 
termining  the  required  employer  contribution  if  the  employee’s 
spouse  is  exempt  from  Part  C  liability  under  the  exemption  for  (1) 
members  of  certain  religious  faiths,  (2)'  qualified  disabled  veterans 
or  (3)  prisoners.  The  requirements  for  each  of  these  exemptions  are 
described  in  detail  in  Subtitle  A  of  this  title,  “Individual  Respon- 

SlDlllLlGS  . 

(d)  Payment  of  the  employer  share  of  part  C  premiums.— Em- 
pioyer  contributions  toward  Medicare  Part  C  coverage  would  be 
paid  m  the  same  manner  as  existing  employment  taxes  (such  as 
Social  Security  taxes)  are  paid,  and  an  employer’s  failure  to  pay 


375 


such  premiums  would  subject  the  employer  to  existing  penalties  for 
failure  to  pay  employment  taxes.  Present-law  administrative  and 
judicial  appeals  procedures  that  apply  to  employment  taxes  would 
also  apply  with  respect  to  Part  C  premiums.  For  each  employee  en¬ 
rolled  in  Medicare  Part  C,  an  employer  would  be  required  sepa¬ 
rately  to  report  on  the  employee’s  Form  W-2  the  total  amount  of 
required  employer  contributions  and  elective  employer  contribu¬ 
tions  made  toward  Medicare  Part  C  coverage. 

(e)  Overpayments  resulting  from  incorrect  information  on  em¬ 
ployee  withholding  certificates. — If  an  employer  determines,  on  or 
before  January  31  of  any  year,  that  it  overpaid  Medicare  Part  C 
premiums  in  the  preceding  calendar  year  as  the  result  of  incorrect 
information  on  any  withholding  certificate  in  effect  for  any  month 
during  that  year,  the  employer  could  credit  the  amount  of  overpay¬ 
ment  toward  its  future  employment  tax  liability.  The  employer 
would  be  required  to  confirm  its  determination  with  an  amended 
W-4  from  the  employee  or  other  appropriate  documentation.  In 
such  cases,  the  employer  would  be  required  to  report  the  correction 
on  the  Form  941  filed  by  the  employer  for  the  final  calendar  quar¬ 
ter  of  the  preceding  year,  and  the  employee’s  Form  W-2  for  the  pre¬ 
ceding  year  must  reflect  the  corrected  amount. 

(f)  Employer  contributions  toward  qualified  health  plans. — For 
employees  enrolled  in  qualified  health  plans  provided  by  the  em¬ 
ployer,  the  required  employer  contribution  would  vary  based  upon 
the  type  of  plan  selected  by  the  employee.  The  amount  of  required 
contribution  for  each  type  of  plan  is  described  below  in  Section  13 
of  this  Subtitle. 

(g)  Elective  employer  contributions. — Employers  would  be  per¬ 
mitted  to  make  elective  contributions  toward  the  health  coverage 
of  their  employees  in  excess  of  the  required  premium  amount,  as 
long  as  certain  nondiscrimination  rules  are  satisfied.  The  non¬ 
discrimination  rules  are  described  below  in  Section  14  of  this  Sub¬ 
title. 

(h)  Full-time  employment;  part-time  employment. — In  the  case  of 
an  employee  who  works  less  than  35  hours  per  week,  the  required 
employer  contribution  would  be  based  on  the  ratio  of  the  number 
of  hours  in  the  employee’s  normal  work  week  to  35  hours. 

Educational  employees  and  other  individuals  employed  in  indus¬ 
tries  where  a  normal  work  week  consists  of  less  than  35  hours  per 
week  would  be  treated  as  full-time  employees  under  the  bill  if  they 
work  the  customary  hours  that  constitute  full-time  employment  in 
that  industry.  Educational  employees  would  also  be  considered  to 
be  employees  for  periods  between  two  academic  years  (and  an  em¬ 
ployer  contribution  would  be  required  with  respect  to  such  periods) 
if  the  individual  was  employed  by  the  employer  for  the  first  aca¬ 
demic  year  and  there  is  a  reasonable  assurance  that  the  individual 
also  will  be  employed  by  the  employer  in  the  second  academic  year. 

Effective  Date— The  provisions  would  be  effective  for  large  em¬ 
ployers  as  of  January  1,  1996,  and  for  small  employers  as  of  Janu¬ 
ary  1,  1998. 

Sec.  9.  Non-enrolling  Employer  Payments 

Present  Law. — No  provision. 
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Explanation  of  Provision. — If  an  employee  declines  coverage 
under  the  employer’s  qualified  health  plans,  and  the  employee  is 
not  enrolled  in  Medicare  Part  C  (i.e.,  the  employee  is  enrolled  in 
another  qualified  health  plan,  such  as  a  spouse’s  employer’s  plan), 
the  employer  (the  “non-enrolling  employer”)  would  be  required  to 
make  a  non-enrolling  employer  payment  with  respect  to  that  em¬ 
ployee.  Non-enrolling  employer  payments  also  would  be  required 
with  respect  to  any  employee  enrolled  in  Medicare  Part  C  who  cer¬ 
tifies  that  another  employer  (either  another  employer  of  the  em¬ 
ployee,  or  an  employer  of  the  employee’s  spouse)  is  paying  at  least 
80  percent  of  the  family  Part  C  premium  for  the  employee’s  family. 

The  non-enrolling  employer  payment  with  respect  to  any  em¬ 
ployee  would  be  equal  to  80  percent  (reduced  proportionally  in  the 
case  of  part-time  employees)  of  the  individual  Part  C  premium  for 
the  State  in  which  the  employee  is  principally  employed.  As  de¬ 
scribed  below,  a  portion  of  the  aggregate  amount  of  such  payments 
would  be  distributed  to  employers  who  provide  family  coverage  to 
their  employees  by  providing  a  credit  based  on  the  amount  of  fam¬ 
ily  premiums  paid  by  such  employers. 

No  non-enrolling  employer  payments  would  be  required  with  re¬ 
spect  to  the  employment  of  any  exempt  employee. 

Effective  Date. — January  1,  1998. 

Sec.  10.  Family  Premium  Credit 

Present  Law. — No  provision. 

Explanation  of  Provision. — Employers  would  be  eligible  for  a  tax 
credit  equal  to  a  percentage  of  the  total  amount  of  family  pre¬ 
miums  paid  by  an  employer  on  behalf  of  its  employees.  Premiums 
paid  toward  single-parent  coverage  would  not  be  eligible  for  the 
credit.  Such  credits  would  be  taken  against  an  employer’s  employ¬ 
ment  tax  liability.  An  employer’s  deduction  for  providing  health  in¬ 
surance  would  be  reduced  by  the  amount  of  the  credit. 

The  total  amount  of  family  premiums  paid  by  an  employer  would 
be  determined  as  follows.  For  any  employee  receiving  family  cov¬ 
erage  under  Medicare  Part  C,  the  actual  amount  of  mandatory  em¬ 
ployer  contributions  paid  by  the  employer  toward  that  employee’s 
family  coverage  would  be  included.  For  employees  receiving  family 
coverage  under  an  employer’s  qualified  health  plans,  an  imputed 
Part  C  family  premium  would  be  computed.  The  imputed  Part  C 
premium  would  be  equal  to  80  percent  (reduced  proportionally  in 
the  case  of  part-time  employees)  of  the  family  Part  C  premium  for 
the  State  in  which  the  employee  is  principally  employed.  The  total 
amount  of  family  premiums  eligible  for  the  credit  would  be  equal 
to  the  sum  of:  (1)  the  mandatory  Part  C  payments  made  for  each 
employee  receiving  family  coverage  under  Medicare  Part  C,  and  (2) 
the  imputed  Part  C  premium  for  each'  employee  receiving  family 
coverage  under  qualified  health  plans  provided  by  the  employer. 

The  total  amount  of  family  premiums  eligible  for  the  credit 
would  be  multiplied  by  the  credit  percentage  to  determine  the 
amount  of  the  employer’s  credit. 

The  credit  percentage  applicable  for  each  calendar  year  would  be 
determined  by  the  Secretary  of  Treasury,  in  consultation  with  the 
Secretary  of  HHS,  based  upon  the  aggregate  amount  estimated  to 
be  collected  from  non-enrolling  employers  (as  described  above).  The 
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family  premium  credit  would  be  phased  in  between  1998  and  2001, 
with  employers  providing  family  coverage  receiving  25  percent  of 
the  aggregate  funds  estimated  to  be  collected  from  non-enrolling 
employers  in  1998  and  1999,  40  percent  in  2000,  60  percent  in 
2001,  and  100  percent  thereafter. 

Effective  Date. — January  1,  1998. 

Sec.  11.  Small  Employer  Credit 

Present  Law. — No  provision. 

Explanation  of  Provision. — Certain  small  employers  (those  with 
50  or  fewer  employees  during  the  year)  that  employ  low-wage 
workers  would  be  eligible  for  a  tax  credit  to  reduce  their  liability 
for  health  premiums.  An  employer  would  not  be  eligible  for  the 
credit  if  its  average  full-time  equivalent  salary  per  employee  ex¬ 
ceeds  $26,000.  An  employer’s  deduction  for  providing  health  insur¬ 
ance  would  be  reduced  by  the  amount  of  the  credit.  Employers 
could  claim  the  credit  during  the  year  on  an  estimated  basis  by  re¬ 
ducing  the  amount  of  employment  taxes  that  would  otherwise  be 
owed. 

The  credit  percentage  would  be  dependent  upon  the  number  of 
individuals  employed  by  the  employer.  Employers  of  1  to  25  em¬ 
ployees  would  be  entitled  to  a  maximum  credit  of  50  percent  in 
1998  through  2002,  30  percent  in  2003,  and  15  percent  in  2004. 
Employers  of  26  to  50  employees  would  be  entitled  to  a  maximum 
credit  of  37.5  percent  in  1998  through  2002,  20  percent  in  2003, 
and  10  percent  in  2004.  The  small  employer  credit  would  not  be 
available  after  2004. 

The  maximum  credit  would  be  determined  by  multiplying  the 
credit  percentage  by  the  employer’s  total  required  Medicare  Part  C 
premium  liability  for  the  year,  including  the  employer’s  liability  for 
non-enrolling  employer  payments,  and  reduced  by  the  amount  of 
any  family  premium  credit.  For  small  employers  who  provide  cov¬ 
erage  through  a  qualified  health  plan  other  than  Medicare  Part  C, 
the  credit  would  be  computed  based  upon  the  amount  of  employer 
Part  C  payments  that  would  have  been  required  had  the  employees 
been  enrolled  in  Medicare  Part  C.  The  credit  would  be  ratably 
phased  out  if  the  full-time  equivalent  average  salary  per  employee 
exceeds  $12,000,  but  is  less  than  $26,000. 

An  employer’s  average  full-time  equivalent  salary  per  employee 
would  be  calculated  by  dividing  the  employer’s  payroll  for  the  year 
by  the  number  of  full-time  equivalent  employees.  In  the  case  of 
partners  and  sole  proprietors,  the  employer’s  payroll  includes  net 
earnings  from  self  employment  (within  the  meaning  of  section 
1402(a)  of  the  Internal  Revenue  Code).  The  credit  would  not  be 
available  with  respect  to  premiums  paid  on  behalf  of  a  sole  propri¬ 
etor,  a  partner  who  owns  more  than  10  percent  of  a  partnership, 
an  owner  of  more  than  10  percent  of  a  corporation,  or  a  member 
of  the  family  of  such  a  proprietor,  partner,  or  owner. 

Effective  Date. — January  1,  1998. 

Sec.  12.  Large  and  Small  Employers 

Present  Law. — No  provision. 
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Explanation  of  Provision. — If  an  employer  had  more  than  100 
employees  on  at  least  20  days  (each  day  being  in  a  different  week) 
in  the  preceding  calendar  year,  the  employer  would  be  a  large  em¬ 
ployer.  For  this  purpose,  both  full-time  and  part-time  employees 
would  be  considered,  i.e.,  any  employee  employed  for  any  portion 
of  the  day  is  counted  as  one  employee.  The  number  of  employees 
of  an  employer  would  be  determined  on  a  controlled  group  basis, 
using  the  present-law  aggregation  rules  of  Code  sections  52(a), 
52(b),  and  414(m).  Any  employer  which  is  not  a  large  employer 
would  be  a  small  employer. 

For  purposes  of  determining  eligibility  for  the  small  employer 
credit,  an  employer  must  consider  the  number  of  employees  em¬ 
ployed  during  the  current  calendar  year  rather  than  the  preceding 
calendar  year.  An  employer  would  be  ineligible  for  the  small  em¬ 
ployer  credit  if  it  employs  more  than  50  employees  on  at  least  20 
days  (each  day  being  in  a  different  week)  during  the  current  cal¬ 
endar  year. 

Effective  Date. — The  provision  would  be  effective  as  of  January  1, 
1996. 

Sec.  13.  Employer  Obligations  to  Cover  Employees  Under  Qualified 

Health  Plans 

Present  Law.  (a)  Categories  of  qualified  health  plans  which 
must  be  offered. — No  provision. 

(b)  Employer  premium  contributions. — No  provision. 

(c)  Employees  who  need  not  be  offered  coverage  through  qualified 
health  plans. — No  provision. 

(d)  Employees  who  may  decline  coverage  under  the  employers’ 
qualified  health  plans. — No  provision. 

Explanation  of  Provision. — Large  employers  would  be  required  to 
offer  their  employees  coverage  under  qualified  health  plans.  Small 
employers  could  offer  their  employees  coverage  either  under  a 
qualified  health  plan  or  by  enrolling  them  in  Medicare  Part  C.  Cer¬ 
tain  part-time,  seasonal  and  temporary  employees  need  not  be  of¬ 
fered  coverage  under  the  employer’s  qualified  health  plans,  but  the 
employer  would  instead  be  required  to  pay  Part  C  premiums  with 
respect  to  such  employees.  If  a  large  employer  fails  to  offer  cov- 
erage  under  the  employer  s  qualified  health  plans  to  any  employee 
required  to  be  offered  such  coverage,  the  employer  would  be  subject 
to  an  excise  tax  equal  to  25  percent  of  the  wages  paid  by  such  em¬ 
ployer  to  such  employee.  The  Secretary  of  the  Treasury  would  be 
permitted  to  waive  all  or  part  of  this  tax  under  certain  cir¬ 
cumstances,  if  the  Secretary  determines  that  the  payment  of  such 
tax  is  excessive  relative  to  the  failure  involved. 

(a)  Categories  of  qualified  health  plans  which  must  be  offered.— 
Large  employers  would  be  required  to  offer  at  least  two  categories 
of  qualified  health  plans:  (1)  a  managed-care  plan,  if  one  is  avail¬ 
able  to  the  employer,  and  (2)  a  plan  that  provides  an  unlimited 
choice  of  providers  (as  defined  in  Title  V  of  the  bill).  Employers 
could  also  offer  to  eligible  employees  a  plan  consisting  of  both  a 
nigh  deductible  health  care  insurance  policy  and  a  medical  savings 
account.  These  plans  would  be  referred  to  as  “high  deductible  medi¬ 
cal  savings  plans  .  Only  qualified  health  plans  could  be  offered  by 
an  employer.  An  employer  could  also  meet  its  obligation  by  provid- 
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ing  coverage  under  a  State  benefit-management  program  (as  de¬ 
fined  in  Title  IV  of  the  bill). 

An  employer  could  not  offer  a  high  deductible  medical  savings 
plan  to  an  employee  if  it  is  reasonably  expected  that  the  employee 
would  be  eligible  for  subsidies  under  subtitle  D  of  title  XXIII  of  the 
Social  Security  Act  or,  if  the  employee  were  a  Medicare  Part  C  in¬ 
dividual,  the  employee  would  be  eligible  for  a  reduced  premium. 

Employers  would  be  required  to  have  an  annual  open  enrollment 
period  of  at  least  45  days,  during  which  employees  could  enroll  in 
any  of  the  qualified  health  plans  offered  by  the  employer.  Plans  of¬ 
fered  by  the  employer  would  be  required  to  extend  coverage  to  all 
young  dependents  of  an  employee.  For  any  employee  with  young 
dependents,  the  employer  would  be  required  to  make  contributions 
based  on  the  family  premium. 

(b)  Employer  premium  contributions. — For  an  employee  enrolled 
in  a  qualified  managed  care  plan,  the  minimum  employer  contribu¬ 
tion  would  be  80  percent  of  the  premium  for  the  employee’s  class 
of  enrollment  for  the  lowest-cost  managed  care  plan  offered  by  the 
employer.  For  an  employee  enrolled  in  a  health  plan  allowing  an 
unlimited  choice  of  providers  (other  than  a  high-deductible  health 
insurance  plan)  the  minimum  employer  contribution  would  be  80 
percent  of  the  premium  for  the  employee’s  class  of  enrollment  for 
the  lowest-cost  plan  offered  by  the  employer  which  allows  an  un¬ 
limited  choice  of  providers.  For  an  employee  enrolled  in  a  State 
benefit  management  program,  the  minimum  employer  contribution 
would  be  80  percent  of  the  lowest  premium  imposed  for  coverage 
for  the  employee’s  class  of  enrollment. 

For  an  employee  enrolled  in  a  high  deductible  medical  savings 
plan,  the  minimum  required  employer  contribution  would  be  80 
percent  of  the  premium  for  the  high  deductible  health  insurance 
plan  (reduced  proportionally  for  part-time  employees)  for  the  em¬ 
ployee’s  class  of  enrollment.  In  addition,  the  employer  would  be  re¬ 
quired  to  contribute  to  a  medical  savings  account  for  the  employee 
the  difference  between  (1)  the  employer  contribution  that  would 
apply  if  the  employee  were  covered  under  an  unlimited-choice-of- 
provider  plan  that  was  not  a  high  deductible  plan,  and  (2)  the  em¬ 
ployer  contribution  amount  made  for  coverage  under  the  high  de¬ 
ductible  health  insurance  plan.  For  purposes  of  determining  the 
contribution  that  would  otherwise  be  made  for  the  employee  (and, 
therefore,  the  amount  of  the  contribution  that  must  be  made  to  the 
medical  savings  account),  the  premium  for  a  self-insured  plan 
would  be  determined  on  an  actuarial  basis. 

Employer  contributions  toward  qualified  health  plans  would  be 
paid  directly  to  the  insurer  (or  sponsor  in  the  case  of  a  self-insured 
plan). 

(c)  Employees  who  need  not  be  offered  coverage  through  qualified 
health  plans.— An  employer  that  offers  its  employees  coverage 
under  qualified  health  plans  would  be  required  to  extend  the  offer 
to  all  employees  employed  as  of  the  first  day  of  any  calendar 
month,  except  in  the  following  circumstances.  Employers  would  not 
be  required  to  offer  qualified  health  plan  coverage  to  any  employee 
who:  (1)  normally  works  less  than  25  hours  per  week;  or  f2f  is  ex¬ 
pected  to  work  for  the  employer  for  less  than  a  120-day  period.  In 
addition,  with  respect  to  employees  who  work  at  least  25'  hours  but 
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(2)  a  non-enrolling  emp 
in  another  qualified  hea 


less  than  35  hours  per  week,  employers  would  not  be  required  to 
offer  such  employees  enrollment  under  a  qualified  health  plan  of¬ 
fered  by  the  employer  until  the  employee  has  been  employed  at 
least  25  hours  per  weeek  by  that  employer  for  a  3-month  period. 

In  the  case  of  a  plan  maintained  pursuant  to  a  collective  bargain¬ 
ing  agreement,  an  employer  would  noUbe  required  to  offer  enroll¬ 
ment  in  the  plan  to  any  additional  employees  beyond  those  re¬ 
quired  to  be  covered  by  the  plan  under  the  collective  bargaining 
agreement. 

For  any  employee  who  is  not  offered  coverage  under  the  employ¬ 
er’s  qualified  health  plans  for  one  of  these  reasons,  the  employer 
would  instead  be  required  to  make  either  (1)  a  contribution  to  Med¬ 
icare  Part  C  (if  the  employee  is  enrolled  in  Medicare  Part  C),  or 

oyer  payment  (if  the  employee  is  enrolled 
1th  plan). 

Employers  would  not  be  required  to  offer  coverage  to  any  exempt 
employee,  nor  would  they  owe  any  Medicare  Part  C  premiums  or 
non-enrolling  employer  payments  with  respect  to  such  employees. 

(d)  Employees  who  may  decline  coverage  under  the  employers’ 
qualified  health  plans. — Certain  employees  would  be  permitted  to 
decline  coverage  under  the  qualified  health  plans  provided  by  the 
employer.  If  an  employee  provides  evidence  of  enrollment  in  an¬ 
other  qualified  health  plan  (such  as  a  plan  offered  by  a  spouse’s 
employer),  the  employee  could  decline  coverage  under  the  qualified 
health  plans  offered  by  the  employer,  but  the  employer  would  be 
required  to  make  a  non-enrolling  employer  payment  with  respect 
to  that  employee.  An  employee  who  is  eligible  for  a  low-income  sub¬ 
sidy  and  who  is  employed  by  a  small  employer  could  elect  to  obtain 
coverage  through  Medicare  Part  C  rather  than  under  a  qualified 
health  plan,  and  the  employer  would  be  required  to  contribute  to¬ 
ward  the  employee’s  Part  C  premium.  An  employee  who  normally 
works  at  least  25  hours,  but  less  than  35  hours,  per  week  could  de¬ 
cline  coverage  under  the  qualified  health  plans  offered  by  the  em¬ 
ployer,  and  instead  enroll  in  another  qualified  health  plan  or  in 
Medicare  Part  C.  For  such  employees,  the  employer  would  be  re¬ 
quired  to  make  either  (1)  a  contribution  to  Medicare  Part  C  (if  the 
employee  is  enrolled  in  Medicare  Part  C),  or  (2)  a  non-enrolling  em¬ 
ployer  payment  (if  the  employee  is  enrolled  in  another  qualified 
health  plan). 

Until  January  1,  1998,  any  employee  would  be  permitted  to  de¬ 
cline  coverage  under  the  qualified  health  plans  offered  by  an  em¬ 
ployer,  and  the  employer  would  have  no  contribution  obligations 
with  respect  to  such  employee. 

Effective  Date. — The  provisions  would  be  effective  for  large  em¬ 
ployers  as  of  January  1,  1996,  and  for  small  employers  as  of  Janu¬ 
ary  1,  1998. 


Sec.  14.  Other  Employer  Obligations 

Present  Law. — (a)  General  maintenance  of  effort  requirements. — 
No  provision. 

(b)  Maintenance  of  effort  with  respect  to  early  retirees.— No  pro¬ 
vision. 

(c)  Nondiscrimination  rules. — No  provision. 

(d)  Continuation  coverage  modifications. — No  provision. 
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(e)  Reporting  requirements. — Employers  are  required  to  file  with 
the  IRS  and  SSA  annual  information  reports  (Forms  W-2)  on  wages 
paid  to  each  employee,  income  tax  and  FICA  tax  withholding  from 
each  employee,  and  related  information.  Employers  must  provide 
employees  with  copies  of  these  information  reports. 

Explanation  of  Provision. — Employers  would  be  required  to  meet 
certain  other  requirements,  effective  as  of  the  date  of  enactment  of 
the  bill.  Any  employer  failing  to  meet  such  requirements  with  re¬ 
spect  to  any  employee  would  be  subject  to  an  excise  tax  of  $100  per 
day  with  respect  to  each  failure  and  each  employee. 

(a)  General  maintenance  of  effort  requirements. — Any  employer 
who,  as  of  January  1,  1994,  was  offering  health  benefits  to  its  em¬ 
ployees  would  be  required  to  maintain  that  level  of  benefits  offered 
for  all  employees  (and  spouses  and  dependents  covered  under  their 
health  plan)  through  January  1,  1999.  To  the  extent  such  benefits 
are  provided  pursuant  to  a  collectively  bargained  agreement,  em¬ 
ployers  would  be  required  to  continue  to  offer  the  benefits  pursuant 
to  the  agreement,  or  for  the  five-year  period,  whichever  period  is 
longer. 

(b)  Maintenance  of  effort  with  respect  to  early  retirees. — Any  em¬ 
ployer  who,  as  of  October  1,  1993,  was  paying  a  portion  of  the 
health  costs  for  retirees  aged  55  through  64  (or  their  spouses  or  de¬ 
pendents)  would  be  required  to  continue  making  premium  pay¬ 
ments  for  such  retirees  by  paying  at  least  80  percent  of  the  applica¬ 
ble  health  premium  for  the  employee’s  class  of  enrollment  for  ei¬ 
ther  the  employer’s  qualified  health  plan  or  Medicare  Part  C.  Em¬ 
ployers  would  be  relieved  of  this  obligation  if  the  retiree,  spouse  or 
dependent  elects  coverage  under  another  qualified  health  plan,  or 
when  the  retiree  and  dependents  reach  age  65.  Employers  with 
contractual  retiree  health  obligations  that  exceed  benefits  under 
the  guaranteed  national  benefit  package  would  be  required  to  pro¬ 
vide  such  benefits  in  accordance  with  their  contractual  obligations. 
For  purposes  of  determining  early  retiree  health  obligations,  the 
term  “employer”  could  include  a  State  or  local  retirement  system. 

(c)  Nondiscrimination  rules. — If  an  employer  elects  to  make  an 
additional  health  benefit  payment  for  any  full-time  employee,  the 
employer  would  generally  be  required  to  offer  the  same  additional 
health  benefit  payments  to  all  full-time  employees.  However,  this 
requirement  would  not  apply  to  coverage  provided  pursuant  to  a 
collective  bargaining  agreement  or  to  the  terms  of  a  multiemployer 
plan. 

For  employees  enrolled  in  qualified  health  plans  provided  by  the 
employer,  the  employer  could  meet  the  nondiscrimination  require¬ 
ment  if,  with  respect  to  each  employee  within  a  particular  class  of 
enrollment:  (1)  the  additional  payment  amount  is  equal  to  a  fixed 
percentage  of  the  premium  for  the  qualified  health  plan  selected  by 
the  employee;  (2)  the  additional  payment  amount  is  equal  to  a  fixed 
percentage  of  the  premium  for  the  lowest-cost  plan  offered  by  the 
employer  within  the  category  of  plan  selected  by  the  employee  (i.e., 
unlimited  choice  of  providers,  managed  care,  or  high  deductible 
medical  savings  plans);  (3)  the  employer  contribution  is  equal  to  a 
fixed  dollar  amount  for  all  employees,  such  that  the  contribution  is 
either  the  minimum  level  of  contribution  for  a  managed  care  plan, 
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or  the  minimum  level  of  contribution  for  an  unlimited  choice  of  pro¬ 
vider  plan,  whichever  is  greater. 

For  employees  enrolled  in  Medicare  part  C,  if  an  employer  elects 
to  contribute  more  than  the  requisite  80  percent  of  the  applicable 
premium  for  each  of  its  employees,  the  same  percentage  must  be 
paid  with  respect  to  all  of  its  employees  (reduced  proportionally  in 
the  case  of  part-time  employees).  With  respect  to  part-time  employ¬ 
ees,  however,  the  employer  could  elect  to  contribute  up  to  thd  full 
percentage  paid  for  full-time  employees,  rather  than  making  pro 
rata  contributions.  For  example,  an  employer  that  elects  to  contrib¬ 
ute  100  pecent  of  the  applicable  premium  for  each  full-time  em¬ 
ployee  could  also  elect  to  pay  100  percent  of  the  applicable  pre¬ 
mium  for  each  part-time  employee,  regardless  of  the  number  of 
hours  worked  by  the  employee. 

(d)  Continuation  coverage  modifications. — Continuation  of  health 
insurance  coverage  under  the  COBRA  rules  would  be  extended 
under  a  transitional  period  until  the  Medicare  Part  C  program  is 
established.  Any  employee  who  is  eligible  for  continuation  coverage 
on  the  date  of  enactment  could  continue  such  coverage  until  the 
earlier  of  (1)  January  1,  1998,  or  (2)  the  occurrence  of  a  terminat¬ 
ing  event,  as  defined  under  present  law,  other  than  the  expiration 
of  the  “maximum  required  period”  (as  defined  in  section 
4980B(f)(2)(B)(i)  of  the  Internal  Revenue  Code).  Such  terminating 
events  include  coverage  under  another  employer-sponsored  plan  or 
failure  to  pay  the  required  premium.  After  January  1,  1998,  the 
health  care  continuation  rules  generally  would  continue  to  apply  as 
under  present  law  and  coverage  under  Medicare  Part  C  would  con¬ 
stitute  coverage  under  a  group  health  plan  for  purposes  of  the 
health  care  continuation  rules. 

(e)  Reporting  requirements.— Employers  would  be  required  to  in¬ 
clude  on  their  employees’  annual  W-2  forms  the  total  amount  of 
mandatory  employer  contributions  and  the  total  amount  of  elective 
contributions  made  toward  Part  C  coverage  with  respect  to  each 
employee.  In  addition,  any  employer  making  Part  C  contributions 
with  respect  to  any  employee  would  be  required  to  file  annual  in¬ 
formation  reports  with  the  IRS  setting  forth  the  name  and  tax 
identification  number  of  the  employee,  the  employee’s  spouse,  and 
any  young  dependents  of  the  employee,  and  the  class  of  enrollment 
with  respect  to  which  the  payments  were  made.  The  Secretary  of 
HHS  would  be  required  to  file  with  the  IRS  similar  reports  and 
give  copies  of  the  statements  to  individuals  with  respect  to  any  in¬ 
dividual  making  direct  payments  for  Part  C  premiums. 

Employers  would  also  be  required  to  report  to  each  employee  on 
a  monthly  basis  the  mandatory  and  elective  amounts  paid  toward 
the  employee  s  Part  C  coverage.  The  monthly  information  generally 
would  be  provided  on  the  employee’s  statement  of  wages  for  the  pe¬ 
riod  which  includes  the  last  day  of  the  calendar  month. 

The  administrator  of  any  qualified  health  plan  (and,  with  respect 
to  individuals  enrolled  in  Medicare  Part  A,  the  Secretary  of  HHS) 
would  be  required  to  report,  with  respect  to  each  primary  insured 
individual  covered  by  the  plan,  the  following  information:  the  name 
of  the  plan,  the  address  of  the  plan  administrator,  the  names  and 
tax  identification  numbers  of  all  individuals  (including  spouses  and 
young  dependents)  insured  under  the  plan,  and  the  months  of  cov- 
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erage.  Such  information  would  also  be  required  to  be  included  on 
an  annual  information  report  filed  with  the  IRS. 

Effective  Date. — Provisions  (a),  (b)  and  (d)  would  be  effective 
upon  the  date  of  enactment.  Provisions  (c)  and  (e)  would  be  effec¬ 
tive  with  respect  to  employees  enrolled  in  qualified  health  plans 
provided  by  a  large  employer  as  of  January  1,  1996  with  respect 
to  employees  enrolled  in  qualified  health  plans  provided  by  the  em¬ 
ployer,  and  with  respect  to  all  other  employees  as  of  January  1, 
1998. 


Sec.  15.  Exempt  Employees 

Present  Law. — No  provision. 

Explanation  of  Provision. — No  employer  contribution  would  be 
required  with  respect  to  any  employee  who  certifies  to  the  employer 
that  he  or  she  is  exempt  from  Medicare  Part  C  liability  for  one  of 
the  following  reasons:  (1)  the  employee  is  a  young  dependent;  (2) 
the  employee  is  a  United  States  citizen  living  abroad;  (3)  the  em¬ 
ployee  is  a  nonresident  alien;  (4)  the  employee  is  an  individual  re¬ 
ceiving  Medicare  Part  A  or  active  duty  military  benefits;  (5)  the 
employee  has  been  granted  an  exemption  based  on  his  or  her  reli¬ 
gious  faith;  or  (6)  the  employee  is  a  prisoner.  The  requirements  for 
each  of  these  exemptions  are  described  in  detail  in  Subtitle  A  of 
this  title,  “Individual  Responsibilities”. 

No  employer  premium  payment  would  be  required  with  respect 
to  services  performed  at  a  “sheltered  workshop”  within  the  mean¬ 
ing  of  Code  section  151(c)(5)(B). 

No  non-enrolling  employer  contributions  would  be  required  with 
respect  to  an  exempt  employee. 

Effective  Date. — The  provision  would  be  effective  for  large  em¬ 
ployers  as  of  January  1,  1996,  and  for  small  employers  as  of  Janu¬ 
ary  1,  1998. 

Sec.  16.  Employers  in  U.S.  Possessions 

Present  Law. — No  provision. 

Explanation  of  Provision. — Employers  in  Puerto  Rico,  the  U.S. 
Virgin  Islands,  Guam,  American  Samoa,  and  the  Northern  Mariana 
Islands  would  be  subject  to  all  of  the  provisions  described  above, 
regardless  of  whether  the  possession  enters  into  an  agreement  with 
the  United  States  to  impose  a  tax  on  its  residents  to  collect  the  in¬ 
dividual  share  of  Medicare  Part  C  premiums  and  pay  over  the  pre¬ 
miums  to  the  U.S.  Treasury.  (Such  agreements  are  described  in 
more  detail  in  the  “Individual  Responsibilities”  section,  above.)  Not¬ 
withstanding  any  other  provision  of  law,  no  amount  collected  under 
these  provisions  would  be  covered  over  to  any  possession  of  the 
United  States. 

Effective  Date. — The  provision  would  be  effective  for  large  em¬ 
ployers  as  of  January  1,  1996,  and  for  small  employers  as  of  Janu¬ 
ary  1,  1998. 

Sec.  17.  Disclosure  of  Taxpayer  Information 

Present  Law. — The  Internal  Revenue  Code  prohibits  disclosure  of 
tax  returns  and  return  information,  except  to  the  extent  specifically 
authorized  by  the  Code  (sec.  6103).  Unauthorized  disclosure  is  a 
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felony  punishable  by  a  fine  not  exceeding  $5,000  or  imprisonment 
of  not  more  than  five  years,  or  both  (sec.  7213).  An  action  for  civil 
damages  also  may  be  brought  forth  for  unauthorized  disclosure 
(sec.  7431).  No  tax  information  may  be  furnished  by  the  Internal 
Revenue  Service  (IRS)  to  another  agency  unless  the  other  agency 
has  established  procedures  satisfactory  to  the  IRS  for  safeguarding 
the  tax  information  it  receives  (sec.  6103(p)). 

Explanation  of  Provision. — The  bill  would  permit  disclosure  of 
certain  taxpayer  return  information  to  HHS  for  use  in  determining 
or  verifying  eligibility  for  health  premium  certificates.  Disclosable 
information  would  be  limited  to  taxpayer  return  information  relat¬ 
ing  to  adjusted  gross  income,  tax-exempt  interest  income,  marital 
status  and  the  number  of  personal  exemptions. 

Under  the  bill,  taxpayer  return  information  could  be  disclosed 
only  in  response  to  a  written  request  from  the  Secretary  of  HHS 
and  only  with  respect  to  a  taxpayer’s  application  for  a  health  pre¬ 
mium  certificate.  Moreover,  disclosure  could  be  made  only  to  HHS 
employees  and  could  be  used  by  them  only  to  the  extent  necessary 
to  determine  or  verify  a  taxpayer’s  eligibility  for  a  health  premium 
certificate. 

The  bill  would  require  HHS  and  its  employees  to  comply  with  the 
safeguards  presently  contained  in  the  Code  governing  the  use  of 
disclosed  tax  information.  Also,  the  bill  would  apply  the  present- 
law  penalties  for  unauthorized  disclosure  of  information  to  HHS 
and  its  employees. 

Effective  Date. — The  provision  would  be  effective  January  1, 
1998. 


Title  III.  Benefits 

Subtitle  A.  Guaranteed  national  benefit  package 
Sec.  1.  General  Description 

Present  Law. — There  are  no  Federal  requirements  that  specify 
the  benefits  of  private  health  plans.  In  general,  health  insurance 
policies  are  not  subject  to  uniform  benefit  requirements;  however, 
many  States  require  health  insurance  policies  sold  or  issued  in  the 
State  to  include  various  mandated  benefits. 

The  Employee  Retirement  Income  Security  Act  (ERISA)  pre¬ 
empts  States  from  regulating  employee  welfare  benefit  plans,  in¬ 
cluding  employee  health  plans,  and  establishes  specific  require¬ 
ments  for  private  sector  employers  and  their  plans.  However, 
ERISA  does  not  regulate  the  benefit  content  of  plans. 

Federal  law  establishes  uniform  benefits  to  be  covered  under  the 
Medicare  program.  Medicare  Part  A  provides  coverage  for  inpatient 
hospital  services,  post-hospital  skilled  nursing  facility  (SNF)  care, 
home  health  services  and  hospice  care.  Patients  must  pay  a  deduct¬ 
ible  ($696  in  1994)  each  time  their  hospital  admission  begins  a  ben¬ 
efit  period  (defined  as  beginning  when  a  patient  enters  a  hospital 
and  ending  when  he  or  she  has  not  been  in  a  hospital  or  SNF  for 
60  days).  Medicare  pays  the  remaining  costs  for  the  first  60  days 
of  care.  The  limited  number  of  beneficiaries  requiring  care  beyond 
60  days  are  subject  to  additional  copayments  ($174  per  day  for 
days  61-90  and  $348  per  day  for  days  91-150).  Patients  requiring 
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SNF  care  are  subject  to  a  daily  coinsurance  charge  for  days  21-100 
($87  in  1994).  There  are  no  cost-sharing  requirements  for  home 
health  care,  and  limited  charges  for  hospice  care. 

Medicare  Part  B  provides  coverage  for  physician  services,  labora¬ 
tory  services,  durable  medical  equipment,  outpatient  hospital  serv¬ 
ices,  outpatient  rehabilitation  services  and  other  medical  services. 
It  also  covers  defined  preventive  services  such  as  screening  mam¬ 
mography,  pap  smears,  pneumococcal  vaccines,  and  hepatitis  B 
vaccines  for  certain  high-risk  individuals.  The  program  generally 
pays  80  percent  of  Medicare’s  fee  schedule  or  other  approved 
amount  after  the  beneficiary  has  met  the  annual  $100  deductible. 
The  beneficiary  is  liable  for  the  remaining  20  percent.  Medicare 
covers  outpatient  rehabilitation  services,  including  comprehensive 
outpatient  rehabilitation  facility  services,  physical  therapy,  occupa¬ 
tional  therapy  and  speech  pathology  services,  when  such  services 
are  reasonable  and  necessary  to  treat  an  illness  or  injury,  without 
an  explicit  exclusion  in  statute  for  treatment  for  congenital  condi¬ 
tions. 

Medicare  coverage  of  chiropractic  services  is  limited  to  treatment 
by  means  of  manual  manipulation  of  the  spine  to  correct  a  sub¬ 
luxation  of  the  spine  demonstrated  to  exist  by  x-ray;  however,  Med¬ 
icare  does  not  cover  x-rays  performed  by  chiropractors  necessary  to 
demonstrate  the  existence  of  the  subluxation  of  the  spine. 

Federal  law  establishes  standards  for  private  Medicare  supple¬ 
mental  insurance  policies,  known  as  Medigap  policies.  Medigap 
policies  are  required  to  be  certified  as  meeting  Federal  standards 
with  respect  to  standardization  of  benefits,  loss  ratios,  non-duplica¬ 
tion  of  benefits,  non-discrimination  in  enrollment,  and  marketing. 

Explanation  of  Provision. — The  guaranteed  national  benefit  pack¬ 
age  would  be  defined  in  statute.  In  general,  the  guaranteed  na¬ 
tional  benefit  package  would  conform  with  the  benefits  currently 
provided  under  Medicare  Parts  A  and  B,  with  additional  benefits 
as  specified  below.  The  guaranteed  national  benefit  package  would 
be  covered  under  Medicare  Part  C,  and  would  also  be  required  to 
be  offered  by  all  qualified  health  plans,  including  self-insured 
plans. 

Individuals  and  employers  would  be  able  to  purchase  supple¬ 
mental  Medigap-type  policies  for  coverage  of  additional  benefits 
and  cost-sharing  (see  requirements  for  supplemental  policies  de¬ 
scribed  in  Title  V).  Employers  that  elect  to  self-insure  could  provide 
supplemental  benefits,  in  addition  to  the  required  national  benefit 
package. 

The  guaranteed  national  benefit  package  would  include  the  fol¬ 
lowing  additional  benefits:  (i)  a  single  deductible  of  $500  per  indi¬ 
vidual  and  $750  per  family  (in  1994  dollars,  indexed  between  1994 
and  1998  to  the  nominal  growth  in  per  capita  gross  domestic  prod¬ 
uct,  indexed  in  subsequent  years  to  the  rate  of  growth  in  Medicare 
Part  C  spending,  as  specified  in  Title  VIII  of  this  Act);  (ii)  coverage 
of  outpatient  prescription  drugs  with  a  separate  $500  deductible,  a 
20  percent  co-insurance  and  a  separate  $1,000  out-of-pocket  limit 
for  prescription  drugs;  and  (iii)  inpatient  hospital  services  and  up 
to  100  days  of  post-hospital  SNF  care,  without  co-insurance,  with¬ 
out  a  separate  hospital  deductible,  and  without  spell-of-illness  re¬ 
strictions. 
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In  addition,  as  of  January  1,  2003,  the  guaranteed  national  bene¬ 
fit  package  would  include  a  cap  on  out-of-pocket  expenditures  of 
$5,500  per  individual  and  $11,000  per  family  (in  1994  dollars).  The 
cap  would  be  indexed  between  1994  and  1998  to  the  nominal 
growth  in  per  capita  gross  domestic  product,  and  indexed  in  subse¬ 
quent  years  to  the  rate  of  growth  in  per  capita  Medicare  spending, 
as  specified  in  Title  VIII  of  this  Act.  The  cap  would  apply  to  all 
cost-sharing  for  covered  items  services  other  than  outpatient?  pre¬ 
scription  drugs. 

A  high  deductible  plan,  as  defined  in  title  V,  would  provide  the 
standard  cost-sharing  schedule,  except  that  the  deductible  would  be 
an  amount  established  by  the  carrier  offering  the  plan.  For  individ¬ 
ual  policies,  the  deductible  could  not  be  less  than  $1,500  or  more 
than  $2,500.  For  single  parent  and  family  policies,  the  deductible 
could  not  be  less  than  $2,150  or  more  than  $3,750.  A  high  deduct¬ 
ible  plan  could  only  be  offered  in  conjunction  with  a  medical  sav¬ 
ings  account  (described  in  title  XI). 

An  alternative  cost-sharing  schedule  would  be  established  for 
managed-care  plans.  The  schedule  would  provide  for  the  following 
copayments  (in  1994  dollars  and  indexed  as  the  deductible  amounts 
above,  rounded  to  the  nearest  whole  dollar):  $15  for  physician  visits 
and  other  health  professional  visits:  $30  for  emergency  room  serv¬ 
ices  for  non-emergency  treatment;  $15  for  hospital  outpatient  and 
other  ambulatory  medical  and  surgical  services;  for  outpatient  pre¬ 
scription  drugs,  the  lesser  of  $10  or  20  percent  for  a.  generic  prod¬ 
uct,  the  lesser  of  $10  or  20  percent  for  a  drug  that  is  not  a  generic 
product  if  an  equivalent  generic  product  is  not  available,  or  the 
greater  of  $10  or  20  percent  for  a  drug  that  is  not  a  generic  product 
if  a  generic  product  is  available;  $15  for  family  planning  services 
except  prenatal  visits;  $30  for  intensive  community  mental  illness 
and  substance  abuse  services;  $15  for  brief  outpatient  mental  ill¬ 
nesses  and  substance  abuse  visits  except  psychotherapy;  $25  for 
outpatient  psychotherapy  visits.  The  cap  on  out-of-pocket  expendi¬ 
tures  would  also  apply  to  managed  care  plans. 

Items  and  services  covered  under  the  guaranteed  national  benefit 
package  provided  under  a  managed  care  plan,  other  than  through 
the  plan’s  provider  network,  would  be  subject  to  a  cost-sharing 
schedule  established  by  the  Secretary,  in  consultation  with  the  Na¬ 
tional  Association  of  Insurance  Commissioners. 

The  guaranteed  national  benefit  package  would  include  expanded 
mental  health  and  substance  abuse  benefits  as  defined  in  Section 
3  of  Subtitle  B,  and  outpatient  prescription  drugs,  as  defined  under 
Section  4  of  Subtitle  B. 

Specific  additional  services  would  be  covered  for  children  to  age 
19.  Newborn,  well-baby  and  well-child  services  for  children  would 
be  covered  and  would  not  be  subject  to  deductibles  or  other  cost- 
sharing  requirements.  Newborn  and  well-baby  care  would  be  con¬ 
sistent  with  the  services  and  periodicity  schedule  specified  by  the 
Secretary,  in  consultation  with  the  American  Academy  of  Pediat¬ 
rics  The  guaranteed  national  benefit  package  would  also  cover  at¬ 
tendance  by  pediatricians  at  high-risk  deliveries. 

Well-child  services,  including  routine  office  visits,  routine  immu¬ 
nizations,  routine  lab  tests,  and  dental  care  (preventive  dental 
exams,  fillings  and  oral  surgery)  would  be  specified  by  the  Sec- 
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retary,  in  consultation  with  the  American  Academy  of  Pediatrics 
and  the  Academy  of  Pediatric  Dentistry.  Well-child  services  would 
be  defined  to  include  periodic  lead  screening  which  would  be  based 
upon  recommendations  developed  by  the  Centers  for  Disease  Con¬ 
trol  and  Prevention  (CDC),  and  child  abuse  assessment. 

Coverage  of  outpatient  rehabilitation  services  for  children  would 
be  clarified  to  include  treatment  of  congenital  conditions,  provided 
other  current  law  requirements  are  met.  In  addition,  hearing  aids 
for  children  would  be  covered. 

Specified  immunizations  (booster  immunizations  against  tetanus 
and  diphtheria)  would  be  covered  for  immunizations  provided  every 
ten  years  for  individuals  between  the  ages  of  19  and  64.  The  Sec¬ 
retary,  in  consultation  with  appropriate  experts,  including  the 
CDC’s  Advisory  Council  on  Immunological  Practices,  would  have 
the  authority  to  add  to,  or  modify,  the  coverage  of  vaccinations  and 
other  clinical  preventive  benefits  established  under  the  guaranteed 
national  benefit  package,  provided  such  services  were  determined 
to  be  clinically  appropriate  and  cost-effective  and  the  Secretary  de¬ 
termined  that  the  modifications  would  not  have  a  significant  im¬ 
pact  on  Medicare  Part  C  premiums. 

All  pregnancy-related  services  would  be  covered.  Pre-natal  serv¬ 
ices  would  be  covered  without  cost-sharing  requirements.  Family 
planning  would  be  covered,  including  voluntary  planning  services 
and  contraceptive  drugs  and  devices. 

Additional  preventive  benefits  would  be  covered  under  the  guar¬ 
anteed  national  benefit  package,  including  immunizations  and 
colorectal  screening.  Screening  mammography  would  be  covered, 
based  upon  a  modified  schedule:  one  exam  for  women  ages  35-39; 
once  per  23-month  period  for  women  ages  40-49  following  the 
month  in  which  a  screening  mammography  was  performed  (once 
per  11-month  period  for  high-risk  women  in  this  age  group);  and 
once  per  11-month  period  for  women  ages  50  and  older  following 
the  month  in  which  a  screening  mammography  was  performed, 
rather  than  once  per  23-month  period  for  women  ages  50  and  older 
which  is  currently  specified  under  Medicare  Part  B. 

The  current  law  schedule  for  coverage  of  screening  pap  smears 
and  pelvic  exams  would  be  modified  under  the  guaranteed  national 
benefit  package.  Screening  pap  smears,  pelvic  exams  and  clinical 
breast  exams  would  be  covered  on  an  annual  basis  for  women  who 
have  reached  childbearing  age,  until  negative  results  appear  for 
three  consecutive  years,  with  one  screening  pap  smear  and  one  pel¬ 
vic  exam  per  three-year  period  thereafter.  Women  at  high  risk  for 
cervical  cancer  would  be  covered  on  an  annual  basis. 

Screening  for  women  at  risk  for  sexually-transmitted  diseases  in¬ 
cluding  tests  for  chlamydia  and  gonorrhea  would  be  covered  annu¬ 
ally  for  women  between  the  ages  of  13  and  49. 

Colorectal  screening  would  be  added  as  a  benefit  to  Medicare  and 
would  be  covered  under  the  guaranteed  national  benefit  package 
for  individuals  at  high  risk  for  colorectal  cancer,  with  coverage  of 
fecal  occult  blood  tests  (FOBT)  screening  on  an  annual  basis, 
sigmoidoscopies  for  the  early  detection  of  colorectal  cancer  once  per 
five  year  period,  and  screening  colonoscopies  for  individuals  at  high 
risk  for  colorectal  cancer  once  every  four  years. 
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Individuals  at  high  risk  for  colorectal  cancer  would  be  defined  by 
the  Secretary.  In  establishing  criteria  for  determining  whether  an 
individual  is  at  high  risk  for  colorectal  cancer,  the  Secretary  would 
take  into  consideration:  family  history,  prior  experience  of  cancer, 
a  history  of  a  chronic  digestive  disease  condition,  and  the  presence 
of  any  appropriate,  recognized,  gene  markers  for  colorectal  cancer. 
Tests  for  such  markers  would  be  covered  based  on  current  policy. 

The  Office  of  Technology  Assessment  would  continue  to  examine 
the  efficacy  of  preventive  services  and  the  appropriate  schedule  of 
preventive  services  for  high-risk  populations.  The  Office  of  Tech¬ 
nology  Assessment  would  make  recommendations  for  modifications 
to  the  benefit  package  to  the  Congress.  The  Secretary  would  be  per¬ 
mitted  to  modify  the  frequency  criteria  for  preventive  services. 

Coverage  of  chiropractic  services  would  be  modified  to  include 
the  x-ray  services  necessary  to  demonstrate  the  existence  of  the 
subluxation  of  the  spine. 

Items  and  services  provided  to  individuals  receiving  treatment  as 
part  of  a  qualifying  investigational  treatment  would  be  covered, 
provided  such  items  and  services  would  otherwise  be  covered  under 
the  guaranteed  national  benefit  package.  For  purposes  of  this  pro¬ 
vision,  a  qualifying  investigational  treatment  would  mean  a  treat¬ 
ment  for  which  the  effectiveness  had  not  yet  been  determined  and 
which  is  under  clinical  investigation  as  part  of  an  approved  re¬ 
search  trial. 

An  approved  research  trial  would  be  defined  to  include  a  re¬ 
search  trial  approved  by  the  Secretary  or  a  qualified  non-govern¬ 
mental  research  entity  as  defined  in  guidelines  of  the  National  In¬ 
stitutes  of  Health,  including  guidelines  for  the  National  Cancer  In¬ 
stitute-designated  cancer  support  grants,  or  a  peer-reviewed  and 
approved  research  program,  as  defined  by  the  Secretary,  conducted 
for  the  primary  purpose  of  determining  whether  or  not  a  treatment 
is  safe,  efficacious,  or  having  any  other  characteristic  of  a  treat¬ 
ment  which  must  be  demonstrated  in  order  for  the  treatment  to  be 
medically  necessary  or  appropriate. 

The  guaranteed  national  benefit  package  would  not  cover  items 
and  services  normally  paid  by  other  funding  sources  (as  defined  by 
the  Secretary),  such  as  the  cost  of  the  investigational  agent  or  de¬ 
vice  itself,  the  costs  of  any  non-health  services  that  might  be  re¬ 
quired  for  a  person  to  receive  the  treatment,  and  the  costs  of  man¬ 
aging  the  research.  A  drug,  biological,  or  medical  device  not  other¬ 
wise  covered  under  the  guaranteed  national  benefit  package  would 
be  considered  to  be  investigational.  Nothing  would  prohibit  a  pri¬ 
vate  qualifying  health  plan  from  covering  such  drugs,  biological 
and  medical  devices,  including  treatments  of  investigational  new 
drugs  (IND). 

Medicare’s  definitions  of  providers  would  apply  to  the  guaranteed 
national  benefit  package  for  benefits  coverfed  under  Medicare  Parts 
A,  B,  and  C.  For  health  plans  other  than  Medicare  Parts  A,  B,  and 
C,  State  laws  providing  for  reimbursement  to  a  class  of  providers 
would  not  be  preempted,  provided  the  individual  or  entity  is  in  a 
class  of  provider  legally  authorized  under  State  law  to  provide  the 
item  or  service. 

In  the  definition  of  covered  services  under  the  guaranteed  na¬ 
tional  benefit  package,  the  Committee  has  no  intention  of  limiting, 
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in  any  way,  the  scope  of  practice  as  defined  in  State  medical  prac¬ 
tice  acts  and  other  similar  State  laws. 

Effective  Date. — Effective  as  of  January  1,  1996  for  employers 
with  more  than  100  employees  that  elect  to  self-insure.  Otherwise, 
the  provisions  of  this  section  would  be  effective  for  all  health  insur¬ 
ance  plans  sold  to  employers  and  individuals  as  of  the  date  upon 
which  the  Federal  insurance  reform  standards  take  effect  in  a 
given  State,  but  not  later  than  January  1,  1998. 

Sec.  2.  Mental  Health  and  Substance  Abuse  Services  Covered  Under 
the  Guaranteed  National  Benefit  Package 

Present  Law. — Mental  health  and  substance  abuse  services  are 
provided,  with  defined  limitations  and  copayments,  under  the  Med¬ 
icare  program.  Medicare  payment  for  inpatient  psychiatric  hospital 
services  provided  by  a  psychiatric  hospital  is  limited  to  190  days 
during  a  patient’s  lifetime.  Inpatient  substance  abuse  services,  and 
services  consistent  with  alcohol  detoxification  or  treatment  for  drug 
or  chemical  withdrawal,  are  also  covered.  Partial  hospitalization 
services  are  covered  under  Medicare  to  individuals  who  would  oth¬ 
erwise  require  inpatient  psychiatric  care. 

Medicare  Part  B  pays  50  percent  of  the  recognized  payment 
amount  for  outpatient  psychotherapy  services,  which  can  include 
treatment  for  problems  associated  with  drugs  or  alcohol,  for  an  in¬ 
dividual  who  is  not  an  inpatient  of  a  hospital. 

In  addition,  Medicaid  covers  a  variety  of  mental  health  and  sub¬ 
stance  abuse  services  to  eligible  low-income  individuals.  Included 
among  the  mandatory  services  covered  under  Medicaid  are  early 
and  periodic  screening,  diagnostic  and  treatment  services  (EPSDT), 
which  include  screening  services  to  determine  the  existence  of  cer¬ 
tain  mental  illnesses  or  conditions  and  any  services  which  are  cov¬ 
ered  under  Medicaid  that  may  be  necessary  to  treat  or  ameliorate 
a  defect,  physical  or  mental  illness,  or  another  condition  identified 
by  the  screen. 

There  are  a  number  of  additional  Federal  programs  which  may 
be  used  under  current  law  to  fund  social  services  and  educational 
programs  for  qualified  children  and  families.  Such  services  are 
used,  at  least  in  part,  to  fund  residential,  community  and  home- 
based  services  for  seriously  disturbed  children. 

Title  IV  of  the  Social  Security  Act  provides  grants  to  States  for 
aid  and  services  to  needy  families  with  children  and  for  child  wel¬ 
fare  services.  The  resources  provided  under  Title  IVA,  Aid  to  Fami¬ 
lies  with  Dependent  Children,  are  used  in  part,  to  help  maintain 
children  in  their  homes,  including  children  who  are  seriously  dis¬ 
turbed.  Title  IVE,  Federal  Payments  for  Foster  Care  and  Adoption 
Services,  are  used  in  part  to  support  seriously  and  emotionally  dis¬ 
turbed  children  in  therapeutic  foster  care  settings. 

In  addition,  under  the  Education  of  the  Handicapped  Act,  seri¬ 
ously  disturbed  children  between  the  ages  of  three  and  twenty-one 
are  provided  appropriate  education  as  well  as  related  mental 
health  services  that  are  needed  to  ensure  appropriate  learning. 
Also  under  this  Act,  States  are  mandated  to  provide  special  edu¬ 
cation  services  to  qualified  children  from  birth  to  age  five. 
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Thirty-two  States  currently  require  health  insurance  policies  sold 
to  individuals  and  employers  to  cover  mental  health  and  substance 
abuse  benefits. 

(a)  Intensive  residential  services. — No  provision. 

(b)  Intensive  community  services. — J^o  provision. 

(c)  Outpatient  psychotherapy  visits  for  children  and  adoles¬ 
cents. — No  provision. 

(d)  Special  requirements  for  services  provided  to  children  and 
adolescents  through  organized  systems  of  care. — No  provision. 

(e)  Comprehensive  managed  mental  health  and  substance  abuse 
programs. — No  provision. 

(f)  Advisory  commission  on  mental  health  and  substance  abuse 
services. — No  provision. 

Explanation  of  Provision. — (a)  Intensive  residential  services. — 
Coverage  under  the  guaranteed  national  benefit  package  would  be 
provided  in  the  following  residential  programs:  (i)  residential  de¬ 
toxification  centers;  (ii)  crisis  residential  programs  or  mental  illness 
residential  treatment  programs;  (iii)  therapeutic  family  or  group 
treatment  homes;  (iv)  residential  centers  for  substance  abuse  treat¬ 
ment. 

These  services  would  be  covered  for  up  to  120  days  per  year; 
however,  residential  services  could  be  substituted  for  inpatient 
services  as  long  as  the  residential  services  did  exceed  the  estimated 
costs  which  would  be  incurred  in  an  inpatient  setting  for  an  indi¬ 
vidual  to  complete  treatment.  The  Secretary  would  be  directed  to 
develop  standards  for  the  appropriate  management  of  all  intensive 
residential  services. 

(b)  Intensive  community  services. — The  following  intensive  com¬ 
munity  services  would  be  covered  for  a  maximum  of  90  days  per 
year  and  with  a  20  percent  copayment:  (i)  psychiatric  rehabilitation 
services;  (ii)  behavioral  aide  services;  (iii)  in-home  services;  and  (iv) 
ambulatory  detoxification.  Day  treatment  services  for  children 
would  be  available  for  180  days  per  year  with  a  20  percent 
copayment,  with  no  trade-off  for  inpatient  hospital  days.  Case  man¬ 
agement  would  be  available  without  limits  or  copayments  for  seri¬ 
ously  emotionally  disturbed  children  and  adults  with  serious  men¬ 
tal  illness  and  adults  and  children  with  serious  substance  abuse 
disorders.  The  Secretary  would  be  directed  to  develop  standards  for 
the  appropriate  management  of  these  services. 

The  term  “intensive  community-based  services,”  either  facility- 
based  or  free-standing,  would  include  partial  hospitalization.  These 
services  would  be  provided  as  an  alternative  to  hospitalization  as 
well  as  to  prevent  relapse  which  can  lead  to  hospitalization.  These 
services  would  be  provided  through  programs  meeting  applicable 
State  certification  or  private  accrediting^standards.  Services  would 
be  provided  under  the  supervision  of  a  physician  or  non-physician 
mental  health  professional  licensed  by  the  State,  provided  that 
such  supervision  is  not  prohibited  by  the  scope  of  practice  of  the 
non-physician  mental  health  professional.  Services  would  be  pro¬ 
vided  pursuant  to  an  individualized,  written  plan  of  treatment  es¬ 
tablished  and  periodically  reviewed  by  a  physician  in  consultation 
with  a  treatment  team  consisting  of  appropriate  staff  participating 
in  such  a  program. 
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Assessment,  diagnosis  and  entering  patients  into  intensive  com¬ 
munity  based  services  can  be  conducted  independently  by  licensed 
mental  health  professionals  to  the  extent  permitted  by  State  law. 
It  is  the  intent  of  the  committee  to  recognize  the  interdisciplinary 
and  collaborative  aspects  of  treatment  provided  in  these  settings. 

(c)  Outpatient  psychotherapy  visits. — Unlimited  outpatient  psy¬ 
chotherapy  visits  for  children  would  be  provided  through  age  18 
with  a  20  percent  copayment.  The  initial  five  outpatient  psycho¬ 
therapy  sessions  for  adults  would  be  available  with  a  20  percent 
copayment. 

(d)  Special  requirements  for  services  provided  to  children  and 
adolescents  through  organized  systems  of  care. — (i)  In  conjunction 
with  States,  health  plans  would  ensure  that  the  mental  illness  and 
substance  abuse  services  described  in  this  section  and  provided  to 
an  eligible  person  are  furnished  through  organized  systems  of  care 
where  available,  if  the  eligible  person  is  a  person  under  19  years 
of  age  who  has  a  serious  emotional  disorder  or  substance  abuse  dis¬ 
order  and  is  currently  involved  or  at  imminent  risk  of  being  in¬ 
volved  with  one  or  more  public  child-serving  agencies,  including 
child  welfare,  special  education,  and  juvenile  or  criminal  justice. 
For  purposes  of  this  provision,  the  term  “organized  system  of  care” 
means  a  community-based  service  delivery  network,  which  may 
consist  of  public  or  private  providers  that  meet  the  following  re¬ 
quirements: 

(i)  The  system  has  established  linkages  with  existing  mental  ill¬ 
ness  and  substance  abuse  service  delivery  programs  in  the  plan 
service  area  (or  is  in  the  process  of  developing  or  operating  a  sys¬ 
tem  with  appropriate  public  agencies  in  the  area  to  coordinate  the 
delivery  of  such  services  to  individuals  in  the  area); 

(ii)  The  system  provides  for  the  participation  and  coordination  of 
multiple  agencies  and  providers  that  serve  the  needs  of  children  in 
the  area,  including  agencies  and  providers  involved  with  child  wel¬ 
fare,  education,  juvenile  or  criminal  justice,  health  care,  mental 
health,  and  substance  abuse  treatment; 

(iii)  The  system  provides  for  the  involvement  of  the  families  of 
children  to  whom  mental  illness  and  substance  abuse  services  are 
provided  in  the  planning  of  treatment  and  the  delivery  of  services; 

(iv)  The  system  provides  for  the  development  and  implementa¬ 
tion  of  individualized  treatment  plans  by  multidisciplinary  and 
multi-agency  agency  teams  that  are  recognized  and  followed  by  the 
requisite  providers  in  the  area; 

(v)  The  system  ensures  the  delivery  and  coordination  of  the 
range  of  mental  illness  and  substance  abuse  services  required  for 
individuals  under  19  years  of  age  who  have  a  serious  emotional  dis¬ 
order  or  a  substance  abuse  disorder; 

(vi)  The  system  provides  for  the  management  of  the  individual¬ 
ized  treatment  plans  and  for  a  flexible  response  to  treatment 
changes  over  time. 

(e)  Comprehensive  managed  mental  health  and  substance  abuse 
Programs. — Broad  flexibility  would  be  available  to  States  to  estab¬ 
lish,  at  the  State’s  option,  comprehensive  managed  mental  health 
and  substance  abuse  programs.  The  programs  would  promote  the 
development  of  integrated  delivery  systems  for  the  management  of 
mental  health  and  substance  abuse  services  for  low-income  adults 
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and  children  with  serious  mental  illness  or  emotional  disturbance. 
The  programs  would  allow  individuals  to  continue  to  receive  the 
services  defined  in  the  national  guaranteed  benefit  package  for 
mental  health  and  substance  abuse,  but  without  the  limits  and,  at 
the  State’s  option,  with  reduced  copayments. 

Eligibility  of  individuals  to  participate  in  comprehensive  man¬ 
aged  mental  health  and  substance  abuse  programs  would  be  based 
on  Federal  standards,  although  States  would  have  the  ability  to  de¬ 
fine  eligibility  in  greater  specificity. 

The  Federal  standards  would  assure  that  State  programs  tar¬ 
geted  services  to  adults  with  serious  mental  illness  or  substance 
abuse  problems  and  to  children  with  serious  emotional  disturbance 
and  substance  abuse  problems,  as  evidenced  by  a  need  for  multiple 
services  (either  based  on  past  history,  or  based  on  a  prediction  of 
future  need),  and  only  to  such  children  and  adults  who  have  a  dis¬ 
order  which  is  expected  to  last  at  least  one  year. 

State  programs  will  develop,  in  conjunction  with  the  Secretary, 
uniform  patient  placement  criteria. 

States  would  be  required  to  submit  a  plan  for  a  comprehensive 
managed  mental  health  or  substance  abuse  program.  The  plan 
would  be  required  to  specify: 

(i)  the  management,  access  and  referral  structure  which  the 
State  would  use  to  promote  and  achieve  integration  of  the  basic 
benefits  and  other  appropriate  services  which  the  State  intends  to 
integrate  under  the  State’s  comprehensive  managed  mental  health 
and  substance  abuse  programs; 

(ii)  the  proposed  linkages  with  agencies  and  providers  that  serve 
the  needs  of  adults  with  serious  mental  illness  or  substance  abuse, 
or  children  with  serious  emotional  disturbance  or  substance  abuse 
(including  agencies  and  providers  involved  with  child  welfare,  edu¬ 
cation,  juvenile  justice,  corrections,  vocational  rehabilitation,  crime 
prevention,  health  care,  mental  health,  and  substance  abuse  pre¬ 
vention  and  treatment); 

(iii)  the  detailed  specifications  for  the  program  which  would  as¬ 
sure  that  eligible  individuals  have  access  to  each  service,  as  appro¬ 
priate,  in  the  basic  benefit  (including  current  Medicare  benefits  and 
the  enhanced  benefits  added  by  this  proposal); 

(iv)  the  definition  of  “serious  mental  illness  for  adults,”  “severe 
emotional  disturbance  in  children,”  “substance  abuse  in  adults”  and 
“substance  abuse  in  children,”  within  the  State’s  program,  based  on 
Federal  standards; 

(v)  a  description  of  how  the  families  of  adults  and  children  to 
whom  mental  illness  and  substance  abuse  services  are  proceeded 
would  be  included  in  the  planning  of  treatment,  the  delivery  of 
services,  and  the  evaluation  of  interventiQns; 

(vi)  the  proposed  system  for  the  development  and  implementation 
of  individualized  treatment  plans  through  multi-disciplinary  or 
multi-agency  teams; 

(vii)  the  description  of  how  the  State  will  provide  for  public  par¬ 
ticipation  in  the  development  and  ongoing  assessment  of  the  pro¬ 
gram; 

(viii)  the  description  of  the  grievance  procedure  that  would  be 
available  to  eligible  individuals  dissatisfied  with  the  program; 
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(ix)  the  method  and  components  of  program  review  which  would 
include  assessments  of  clinical  outcomes,  residential  stability,  voca¬ 
tional  and  academic  achievement,  and  management  of  costs;  and 

(x)  the  additional  Federal,  State,  and  local  funds  that  the  State 
proposes  to  integrate  in  order  to  finance  the  program  (e.g.,  Title  IV, 
Sections  E  and  A,  and  Public  Education  sources). 

Any  individual  who  elects  to  enroll  in  a  State  managed  mental 
health  or  substance  abuse  benefit  program  would  be  deemed  to 
have  waived  the  right  to  mental  health  and  substance  abuse  bene¬ 
fits  provided  under  the  guaranteed  national  benefit  package.  With 
respect  to  such  individuals  enrolled  in  Medicare  Parts  A  and  B  or 
C,  the  Secretary  would  make  payments  to  the  State  on  a  capitated 
basis  which  would  reflect  the  actuarial  value  of  mental  health  and 
substance  abuse  benefits  that  would  otherwise  be  provided  under 
the  respective  programs.  With  respect  to  such  individuals  enrolled 
in  a  private  plan,  the  sponsor  of  a  private  health  plan,  including 
insured  and  self-insured  health  plans,  would  make  a  monthly  per 
capita  payment  to  a  State  managed  mental  health  and  substance 
abuse  benefit  program.  The  sponsor  would  not  be  obligated  to  make 
any  other  payment  for  mental  health  and  substance  abuse  services 
for  such  an  individual  for  those  months  in  which  the  individual 
was  enrolled  in  a  State  program. 

The  per  capita  payment  made  by  the  sponsor  of  a  private  health 
plan  to  the  State  would  be  an  amount  determined  in  accordance 
with  a  methodology  established  by  the  Secretary  that  reflects  the 
portion  of  the  premium  associated  with  the  coverage  of  mental 
health  services  under  the  guaranteed  national  benefit  package  that 
would  be  provided  to  the  individual  under  the  plan  if  the  individual 
were  not  enrolled  in  the  State  program. 

A  State  operating  a  program  could  elect  to  permit  private  health 
plans  to  enroll  in  the  program  individuals  who  otherwise  would  be 
eligible  for  enrollment  in  the  program  except  that  they  do  not  meet 
income  requirements.  The  State  would  impose  on  the  health  plan 
an  appropriate  premium  with  respect  to  such  enrollment. 

(f)  Advisory  commission  on  mental  health  and  substance  abuse 
services. — The  Director  of  the  Office  of  Technology  Assessment 
(OTA)  would  appoint  an  Advisory  Commission  on  Mental  Health 
and  Substance  Abuse  Services  within  one  year  of  enactment.  The 
membership  of  the  Commission  would  include,  but  need  not  be  lim¬ 
ited  to,  physicians,  mental  health  professionals,  individuals  with 
knowledge  of  and  experience  in  the  delivery  of  mental  health  and 
substance  abuse  services,  and  representatives  of  consumers. 

The  Commission  would  examine:  (i)  the  variety  of  mental  health 
and  substance  abuse  services  provided  in  the  United  States,  to¬ 
gether  with  the  types  of  providers  furnishing  such  services  and  the 
methods  under  which  the  providers  receive  payment  for  furnishing 
such  services;  (ii)  the  means  available  to  manage  appropriately  the 
delivery  of  mental  health  and  substance  abuse  services  and  coordi¬ 
nate  the  delivery  of  such  services  with  the  delivery  of  other  health 
services,  and  to  achieve  parity  in  the  scope  of  mental  health  and 
substance  abuse  services;  (iii)  the  variations  in  the  utilization  of 
and  costs  associated  with  mental  health  and  substance  abuse  serv¬ 
ices  among  different  geographic  regions  and  demographic  groups; 
(iv)  the  incidence  and  prevalence  of  severe  mental  illness  and  sub- 
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stance  abuse  among  incarcerated  adults  and  juveniles  and  the  rela¬ 
tionship  between  the  mental  health  and  substance  abuse  treatment 
provided  to  these  individuals  and  the  length  of  time  these  individ¬ 
uals  are  incarcerated;  (v)  the  standards  for  training  and  certifying 
providers  of  mental  health  and  substance  abuse  services;  (vi)  the 
standards  used  to  measure  the  quality  of  mental  health  services 
and  to  review  the  utilization  of  such  services;  and  (vii)  such  other 
issues  relating  to  mental  health  and  substance  abuse  services  in 
the  United  States  as  the  Commission  considers  appropriate. 

No  later  than  January  1,  1998,  and  not  later  than  January  1  of 
each  of  the  four  years  thereafter,  the  Commission  would  submit  a 
report  to  Congress  which:  (i)  describes  the  issues  examined  by  the 
Commission  during  the  preceding  year;  (ii)  evaluates  the  effective¬ 
ness  of  the  guaranteed  national  benefit  package  in  assuring  cov¬ 
erage  for  mental  health  and  substance  abuse  services  and  the 
progress  that  has  been  made  in  achieving  parity  between  these 
services  and  other  health  services;  (iii)  evaluates  State  comprehen¬ 
sive  managed  mental  health  programs  operated  during  the  preced¬ 
ing  year;  (iv)  analyzes  trends  in  the  delivery  of  mental  health  and 
substance  abuse  services  and  the  costs  associated  with  the  delivery 
of  such  services;  and  (v)  analyzes  whether  any  distinctions  in  limi¬ 
tations  on  coverage  and  determinations  of  payment  amounts  be¬ 
tween  mental  health  and  substance  abuse  services  and  other  serv¬ 
ices  in  the  guaranteed  national  benefit  package  should  be  main¬ 
tained,  modified,  or  eliminated. 

The  report  shall  include  a  survey  of  past  studies,  reports,  and  es¬ 
timates  on  the  actuarial  costs  of  coverage  for  mental  health  and 
substance  abuse  disorders,  which  shall  discuss  the  strengths  and 
weaknesses  of  the  various  estimating  methods  used.  The  report 
shall  include  recommendations  for  methodologies  to  be  used  in  fu¬ 
ture  estimates  of  the  costs  of  providing  comprehensive  mental 
health  and  substance  abuse  coverage. 

The  authority  for  the  Commission  would  end  January  1,  2002. 

Effective  Date. — Effective  January  1,  1996  for  employers  with 
more  than  100  employees  that  elect  to  self-insure.  Otherwise,  all 
provisions  of  this  section  would  be  effective  for  all  health  insurance 
plans  sold  to  employers  and  individuals  as  of  the  date  upon  which 
the  Federal  insurance  reform  standards  take  effect  in  a  given 
State,  but  not  later  than  January  1,  1998. 

Sec.  3.  Provision  of  Items  and  Services  Contrary  to  Religious  or 

Moral  Conviction 

Present  Law. — No  provision. 

Explanation  of  Provision. — A  health  professional  or  a  health  fa¬ 
cility  would  not  be  required  to  provide  an  item  or  service  in  the 
guaranteed  national  benefit  package,  ifvthe  professional  or  facility 
objects  to  doing  so  on  the  basis  of  a  religious  belief  or  moral  convic¬ 
tion. 

Effective  Date. — Effective  January  1,  1996  for  employers  with 
more  than  100  employees  that  elect  to  self-insure.  Otherwise,  the 
provisions  of  this  section  would  be  effective  for  all  health  insurance 
plans  sold  to  employers  and  individuals  as  of  the  date  upon  which 
the  Federal  insurance  reform  standards  take  effect  in  a  given 
State,  but  not  later  than  January  1,  1998. 
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Sec.  4.  National  Health  Advisory  Commission 

Present  Law. — There  is  no  National  Health  Advisory  Commission 
under  current  law.  There  are,  however,  agencies  established  to  ad¬ 
vise  the  Congress,  including  but  not  limited  to  the  Prospective  Pay¬ 
ment  Assessment  Commission  (PPRC),  the  Physician  Payment  Re¬ 
view  Commission  (PhysPRC),  and  the  Congressional  Office  of  Tech¬ 
nology  Assessment. 

ProPAC  was  established  under  Public  Law  98-21  to  advise  the 
Congress  and  the  Secretary  on  hospital  payment  policies  under  the 
Medicare  prospective  payment  system  (PPS).  ProPAC  is  also  re¬ 
quired  to  study  and  make  recommendations  on  Medicare’s  reim¬ 
bursement  of  nonhospital  institutional  services,  and  report  annu¬ 
ally  to  the  Congress  background  information  on  trends  and  issues 
in  health  care  delivery  and  financing,  including  the  impact  of  the 
prospective  payment  system  on  providers  and  beneficiaries. 
ProPAC  is  comprised  of  17  independent  experts  who  are  appointed 
by  the  Director  of  OTA. 

PPRC  was  established  by  the  Congress  under  Public  Law  99-272 
to  advise  and  make  recommendations  to  the  Congress  on  methods 
to  reform  payment  to  physicians  under  the  Medicare  program.  The 
Commission  is  required  to  consider  a  wide  range  of  issues  including 
major  issues  in  implementation  of  the  Medicare  Fee  Schedule, 
modification  of  the  Volume  Performance  Standard  system,  payment 
incentives  to  increase  access  to  primary  care  and  other  services  in 
inner  city  and  rural  areas,  the  supply  and  specialty  of  physicians 
and  financing  of  graduate  medical  education,  utilization  review  and 
quality  control,  and  other  related  topics. 

Explanation  of  Provision. — The  National  Health  Advisory  Com¬ 
mission  (NHAC)  would  be  established  to  monitor  the  impact  of  the 
Health  Security  Act  on  individuals,  employers,  and  on  government 
and  report  at  least  annually  on  their  findings.  The  NHAC  would 
be  required  to  make  recommendations  to  the  Congress  on  a  variety 
of  topics,  including  but  not  limited  to  possible  changes  in  benefits. 

The  Director  of  the  Congressional  Office  of  Technology  Assess¬ 
ment  (OTA)  to  appoint  a  commission  comprised  of  the  Chairman 
and  Vice  Chairman  of  ProPAC,  PPRC,  DrugPAC,  and  the  Mental 
Health  Advisory  Commission  (MHAC),  and  three  additional  inde¬ 
pendent  members  with  expertise  in  health  economics,  health  insur¬ 
ance,  benefits  and  provider  reimbursement.  One  member  of  the 
Commission  would  be  appointed  to  as  Chair. 

ProPAC,  PPRC,  DrugPAC  and  MHAC  would  be  required  to  ana¬ 
lyze  relevant  data  in  their  respective  areas,  and  report  to  NHAC, 
as  needed.  NHAC  would  be  authorized  to  hire  staff  of  up  to  ten 
FTE’s  to  conduct  analysis  on  general  trends  and  to  prepare  reports, 
but  would  rely  upon  the  staff’s  of  the  other  Commissions  for  de¬ 
tailed  analyze.  NHAC  would  also  be  authorized  to  commission  spe¬ 
cial  studies  on  benefit  changes  through  the  Office  of  Technology  As¬ 
sessment,  or  by  other  independent  experts. 

Effective  Date. — Effective  upon  the  date  of  enactment. 

Sec.  5.  Miscellaneous  Provision 

Present  Law. — (a)  Study  of  emergency  dental  services. — No  provi¬ 
sion. 
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Explanation  of  Provision.- — (a)  Study  of  emergency  dental  serv¬ 
ices. — The  Secretary  of  HHS  would  be  direct  to  study  and  report 
to  Congress,  by  no  later  than  January  1,  1996,  on  whether  emer¬ 
gency  services  should  be  covered  under  the  guaranteed  national 
benefit  package,  and  make  recommendations,  if  appropriate  with 
respect  to  coverage  and  costs. 

Effective  Date. — Effective  upon  the  date  of  enactment. 

Subtitle  B.  Coverage  of  outpatient  prescription  drugs  and  other 
changes  in  medicare  benefits 

Sec.  6.  Coverage  of  Outpatient  Prescription  Drugs 

Present  Law. — (a)  Definition  of  Outpatient  Prescription  Drugs. — 
Medicare  generally  does  not  cover  outpatient  prescription  drugs 
which  can  be  self-administered  by  a  patient.  The  program  currently 
covers  certain  oral  cancer  drugs,  osteoporosis  drugs,  immuno¬ 
suppressive  drugs  which  are  furnished  to  beneficiaries  within  one 
year  of  an  organ  transplant  although  the  Omnibus  Budget  Rec¬ 
onciliation  Act  of  1993  expanded  coverage  gradually  to  three  years 
by  1997,  and  self-administered  erythropoietin  for  home  renal  dialy¬ 
sis  patients. 

Medicare  also  covers  drugs  which  are  provided  incident  to  a  phy¬ 
sician  service  or  as  part  of  a  provider  service,  antigens,  and  blood 
clotting  factors  (for  hemophilia  patients  competent  to  use  such  fac¬ 
tors)  up  to  a  twelve-week  supply,  pneumococcal  vaccine,  influenza 
vaccine  and  hepatitis  B  vaccine  (for  individuals  at  intermediate 
and  high  risk  of  contracting  Hepatitis  B). 

Coverage  of  prescription  drugs  is  an  optional  Medicaid  benefit 
that  is  currently  provided  by  all  States  and  the  District  of  Colum¬ 
bia.  Within  Federal  guidelines,  the  States  control  the  amount,  du¬ 
ration  and  scope  of  the  prescription  drug  benefit  under  Medicaid. 

Prescription  drugs  are  defined  in  regulation  as  those  compound 
substances  or  mixtures  prescribed  for  the  cure,  mitigation  or  pre¬ 
vention  of  a  disease  or  for  health  maintenance  that  are:  (i)  pre¬ 
scribed  by  a  physician  or  other  licensed  practitioner;  and  (ii)  dis¬ 
pensed  by  licensed  pharmacists  or  licensed  authorized  practitioners 
on  a  written  prescription  that  is  recorded  and  maintained  in  the 
pharmacist’s  records. 

Under  Medicaid,  States  do  not  have  to  pay  for  drugs  such  as  am¬ 
phetamines  prescribed  solely  for  weight  loss,  drugs  used  solely  for 
infertility,  vitamins  for  adults,  barbiturates,  benzodiazepines  or 
drugs  for  cold  and  cough  preparations. 

If  State  Medicaid  agencies  choose  to  offer  prescription  drug  cov¬ 
erage,  they  are  subject  to  requirements  related  to  rebate  agree¬ 
ments,  drug  coverage  and  drug  use  review  (DUR). 

(b)  Medically  accepted  indication. — Medicare  coverage  of  off-label 
uses  of  anti-cancer  drugs  for  medically  accepted  indications  was  in¬ 
cluded  in  the  Omnibus  Budget  Reconciliation  Act  of  1993.  The  term 
“medically  accepted  indication”  includes  any  use  that  has  been  ap¬ 
proved  by  the  Food  and  Drug  Administration  and  includes  another 
use  of  the  drug  if:  (i)  the  drug  has  been  approved  by  the  FDA;  and 
(ii)  the  use  is  supported  by  specified  compendia,  unless  the  Sec¬ 
retary  has  determined  that  the  use  is  not  medically  appropriate  or 
if  the  use  is  not  indicated  in  one  or  more  such  compendia,  or  (iii) 


397 


the  carrier  determines  (with  guidance  from  the  Secretary)  that 
such  use  is  medically  accepted  based  on  supportive  clinical  evi¬ 
dence  in  peer-reviewed  medical  literature  identified  by  the  Sec¬ 
retary.  For  drugs  other  than  anti-cancer  drugs,  off-label  use  may 
be  covered  based  upon  the  discretion  of  the  carrier. 

Under  Medicaid,  the  term  medically-accepted  indication  includes 
any  use  that  has  been  approved  by  the  FDA  and  includes  another 
use  if  the  use  is  supported  by  one  or  more  citations  included  or  ap¬ 
proved  for  inclusion  in  specified  compendia. 

Explanation  of  Provision. — (a)  Definition  of  outpatient  prescrip¬ 
tion  drugs. — Covered  outpatient  drugs  would  be  added  to  services 
covered  under  Medicare  Part  B  and  Part  C.  A  covered  outpatient 
drug  would  mean  any  of  the  following  products  used  for  a  medi¬ 
cally-accepted  indication:  (i)  a  drug  which  is  dispensed  only  upon 
a  prescription  and  is  approved  for  safety  and  effectiveness  under 
the  Federal  Food,  Drug,  and  Cosmetic  Act  (FDA)  or  was  commer¬ 
cially  available  before  the  Drug  Amendments  of  1962  (and  similar 
related  drugs),  including  “DESI”  drugs;  (ii)  in  the  case  of  biological 
products,  is  dispensed  only  upon  a  prescription,  is  licensed  under 
the  Public  Health  Service  Act,  and  is  produced  at  an  establishment 
licensed  to  produce  such  products;  (iii)  insulin  certified  by  the  FDA; 
(iv)  enteral  nutrients  provided  as  a  home  infusion  drug;  and  (v) 
medically-necessary  food  for  persons  with  Phenylketonuria  (PKU) 
and  other  inborn  errors  of  metabolism. 

Covered  outpatient  drugs  would  also  include  covered  home  infu¬ 
sion  drugs  that:  (i)  are  administered  intravenously,  subcutaneously, 
or  epidurally  using  an  access  device  that  is  inserted  into  the  body 
and  an  infusion  device,  or  through  other  means  determined  by  the 
Secretary;  (ii)  are  administered  in  the  individual’s  home  (including 
an  institution  used  as  the  individual’s  home,  other  than  a  hospital 
or  skilled  nursing  facility  during  days  in  which  an  individual  is  re¬ 
ceiving  a  covered  skilled  nursing  facility  service)  or  in  another  set¬ 
ting  determined  by  the  Secretary  to  be  cost-effective;  and  (iii)  can 
be  administered  safely  and  effectively  in  a  home  setting.  Home  in¬ 
fusion  drugs  would  also  include  patenteral  and  enteral  nutrients 
administered  in  the  individual’s  home  as  defined  above.  The  exist¬ 
ing  benefit  for  drugs  used  in  conjunction  with  durable  medical 
equipment  and  for  parenteral  and  enteral  nutrients,  supplies  and 
equipment  would  be  replaced  by  the  home  infusion  drug  benefit. 

The  existing  benefit  for  immunosuppresives,  osteoporosis  drugs, 
erythropoietin  (EPO),  oral  cancer  drugs,  antigens,  blood  clotting 
factors,  and  drugs  provided  incident  to  physician  services  would  be 
covered  under  the  new  benefit. 

The  Secretary  of  Health  and  Human  Services  would  have  the  dis¬ 
cretion  not  to  cover  certain  pharmaceutical  products  listed  in  Sec¬ 
tion  1927(d)  of  the  Social  Security  Act  (with  the  exception  of  fertil¬ 
ity  drugs,  benzodiazepines  and  barbiturates). 

(b)  Medically  accepted  indication.— The  current  coverage  rules 
applicable  to  off-label  use  of  cancer  drugs  would  apply  to  all  drugs 
under  the  outpatient  prescription  drug  benefit,  and  drugs  provided 
on  an  inpatient  or  an  “incident  to”  basis.  The  term  medically-ac¬ 
cepted  indication  would  include  any  use  that  has  been  approved  by 
the  FDA  and  includes  another  use  of  the  drug  if:  (i)  the  drug  has 
been  approved  by  the  FDA;  and  (ii)  such  use  is  supported  by  speci- 
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fied  compendia,  unless  the  Secretary  has  determined  that  the  use 
is  not  medically  appropriate  or  if  use  is  not  indicated  in  one  or 
more  such  compendia;  or  (iii)  the  carrier  determines  (with  guidance 
from  the  Secretary)  that  such  use  is  medically  accepted  based  on 
supportive  clinical  evidence  in  peer-reviewed  medical  literature 
identified  by  the  Secretary. 

Effective  Date. — Covered  outpatient  drugs  would  be  added  to 
services  covered  under  Medicare  Part  B  and  Part  C,  January  1, 
1998. 


Sec.  7.  Payment  Rules  and  Related  Requirements 

Present  Law. — (a)  Drug  deductible. — Medicare  payments  under 
Part  B  are  generally  made  subject  to  the  Part  B  deductible  and  co- 
insurance  amounts. 

(b)  Out-of-pocket  limit. — No  provision. 

(c)  Payment  amounts. — Medicare  payment  for  drugs  currently 
covered  under  the  program,  other  than  for  those  drugs  provided  as 
part  of  a  provider  service,  is  equal  to  the  average  wholesale  price, 
except  in  the  case  of  erythropoietin  (EPO)  provided  by  a  dialysis  fa¬ 
cility  or  supplier,  in  which  case  the  payment  is  $10  per  1,000  units. 

Medicaid  payment  for  a  prescription  drug  generally  has  two  com¬ 
ponents:  (i)  the  estimated  acquisition  cost  (EAC);  and  (ii)  the  dis¬ 
pensing  fee.  The  EAC  approximates  the  pharmacy’s  ingredient 
costs.  The  dispensing  fee  covers  the  pharmacy’s  additional  costs  to 
fill  a  prescription  including  administration  and  overhead  costs.  Dis¬ 
pensing  fees  range  from  under  $3.00  to  over  $5.00  per  prescription. 

(d)  Payment  limits. — Payments  for  services  covered  under  Medi¬ 
care  are  generally  subject  to  certain  limits  on  the  maximum 
amounts  Medicare  will  recognize  for  payment  purposes. 

Under  Medicaid,  if  three  pharmaceutically  and  therapeutically 
equivalent  multiple-source  drugs  are  available,  the  Federal  Upper 
Limits  (FUL)  program  determines  the  corresponding  payment 
limit.  The  Secretary  sets  the  FUL  payment  for  the  drug  at  150  per¬ 
cent  of  the  published  price  of  the  least  costly  therapeutic  equiva¬ 
lent.  States  apply  Federal  upper  limits  on  an  aggregate  basis. 

For  drugs  not  subject  to  the  FUL  program,  the  payment  limit  is 
the  lower  of  the  pharmacy’s  usual  and  customary  charge  to  the 
general  public  or  the  estimated  acquisition  cost  (EAC)  of  the  drug 
plus  a  dispensing  fee.  Most  States  calculate  the  EAC  as  the  Aver¬ 
age  Wholesale  Price  (AWP)  minus  a  percentage.  The  AWP  is  the 
published  price  charged  by  wholesalers  to  retail  pharmacists. 

Explanation  of  Provision. — (a)  Drug  deductible. — No  payment 
would  be  made  until  the  enrollee  has  met  the  annual  drug  benefit 
deductible. 

The  deductible  would  be  set  at  $500  in  1994  dollars,  indexed  be¬ 
tween  1994  and  1998  to  the  average  annual  percentage  increase  in 
private  sector  per  capita  outpatient  prescription  drug  expenditures, 
and  indexed  in  subsequent  years  by  the  percentage  increase  in  the 
class  of  prescription  drug  services,  as  specified  in  Title  VIII  of  this 
Act. 

(b)  Out-of-pocket  limit.— The  out-of-pocket  limit  would  be  $1,000 
in  1994  dollars,  indexed  between  1994  and  1998  to  the  average  an¬ 
nual  percentage  increase  in  private  sector  per  capita  outpatient 
prescription  drug  expenditures,  and  indexed  in  subsequent  years 
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by  the  percentage  increase  in  the  class  of  prescription  drug  serv¬ 
ices,  as  specified  in  Title  VIII  of  this  Act. 

(c)  Payment  amounts  and  administrative  allowance. — Payments 
would  be  made  at  80  percent  of  the  lesser  of  the  actual  charge  for 
the  drug  or  the  payment  limit  if  the  beneficiary  has  met  the  de¬ 
ductible  and  100%  if  the  beneficiary  has  met  the  deductible  and  the 
out-of-pocket  limit. 

There  would  be  mandatory  assignment  for  all  covered  outpatient 
drugs.  The  administrative  allowance  in  1996  would  be  $5  per  pre¬ 
scription  and  for  succeeding  years  would  be  updated  annually  by 
the  Consumer  Price  Index.  The  Secretary  would  be  permitted  to  re¬ 
duce  the  Medicare  administrative  allowance  for  drugs  dispensed 
through  a  mail-order  pharmacy,  after  consulting  with  representa¬ 
tives  of  pharmacists,  individuals  enrolled  in  Medicare,  and  private 
insurers.  No  dispensing  fee  would  be  paid  for  erythropoietin  (EPO) 
provided  to  beneficiaries  by  dialysis  facilities  or  a  supplier  of  home 
dialysis  supplies  and  equipment,  for  drugs  provided  incident  to  a 
physician’s  service,  for  antigens  provided  by  a  physician,  or  for  cov¬ 
ered  home  infusion  drugs. 

(d)  Payment  limits. — The  provision  would  provide  for  the  estab¬ 
lishment  of  payment  limits  for  prescription  drugs  under  Medicare 
Parts  B  and  C.  In  the  case  that  the  Secretary  imposes  maximum 
payment  limits  on  services  covered  under  private  health  insurance, 
maximum  payment  limits  would  be  established  for  prescription 
drugs. 

The  Medicare  limits  would  vary  depending  upon  whether  the 
drug  is  a  single-source  or  a  multiple-source  drug  with  a  restrictive 
prescription,  or  a  multiple-source  drug  without  a  restrictive  pre¬ 
scription.  The  limits  would  be  updated  subject  to  the  percentage  in¬ 
crease  determined  under  Title  VIII  of  this  Act  for  the  class  of  serv¬ 
ices  that  includes  prescription  drugs. 

A  drug  would  have  a  restrictive  prescription  only  if:  (i)  in  the 
case  of  a  written  prescription,  the  prescription  of  the  drug  indi¬ 
cates,  in  the  handwriting  of  the  physician  or  other  person  prescrib¬ 
ing  the  drug,  that  a  particular  drug  product  must  be  dispensed;  or 
(ii)  in  the  case  of  a  prescription  issued  by  telephone,  the  physician 
or  other  person  prescribing  the  drug  states  that  a  particular  drug 
product  must  be  dispensed  and  the  physician  or  other  person  sub¬ 
mits  a  written  confirmation  to  the  pharmacy  involved  within  30 
days  after  the  date  of  the  telephone  prescription. 

The  payment  limit  for  a  single-source  drug,  and  for  a  multiple- 
source  drug  with  a  restrictive  prescription  would  be  the  sum  of  an 
administrative  allowance  plus  the  estimated  acquisition  cost.  The 
estimated  acquisition  cost  for  the  initial  payment  limit  would  be 
determined  by  the  Secretary  based  on  information  from  the  period 
beginning  in  1994,  updated  between  1994  and  1998  by  the 
consumer  price  index.  For  subsequent  payment  periods,  the  pay¬ 
ment  limit  would  be  updated  subject  to  the  percentage  increase  de¬ 
termined  under  Title  VIII  of  this  Act  for  the  class  of  services  that 
includes  prescription  drugs. 

In  the  case  of  a  multiple-source  drug  without  a  restrictive  pre¬ 
scription,  the  payment  limit  would  be  the  administrative  allowance 
plus  the  unweighted  median  of  the  estimated  acquisition  cost  for 
the  drug.  For  both  the  initial  payment  period  and  for  subsequent 
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payment  periods,  the  Secretary  would  determine  the  estimated  ac¬ 
quisition  cost  based  upon  the  most  recent  year  for  which  data  are 
available. 

The  estimated  acquisition  cost  could  not  be  greater  than  93  per¬ 
cent  of  the  published  average  wholesale  price  for  the  drug  during 
the  previous  period.  In  determining  the  estimated  acquisition  cost, 
the  Secretary  could  conduct  surveys  of  wholesalers  and  direct,  sell¬ 
ers  or  use  published  average  wholesale  prices.  If  a  wholesaler  or  di¬ 
rect  seller  refused,  after  being  requested  by  the  Secretary,  to  pro¬ 
vide  price  information  or  deliberately  provided  information  that  is 
false,  he  or  she  would  be  subject  to  a  civil  money  penalty  of  an 
amount  not  to  exceed  $10,000  for  each  refusal  or  provision  of  false 
information. 

Information  disclosed  by  a  wholesaler  or  direct  seller  to  enable 
the  Secretary  to  determine  the  estimated  acquisition  cost  would  be 
confidential  and  could  not  be  disclosed  by  the  Secretary  or  a  con¬ 
tractor,  except  as  the  Secretary  determines  to  be  necessary  to  carry 
out  this  section  and  to  permit  the  Comptroller  General  to  review 
the  information  provided. 

Effective  Date. — January  1,  1998. 

Sec.  8.  Rebate  Requirement  for  Medicare 

Present  Law. — No  provision  in  Medicare.  Under  Medicare  the 
Omnibus  Budget  Reconciliation  Act  of  1990  required  that  drug 
manufacturers,  as  a  condition  of  coverage  of  their  prescription  drug 
products,  agree  to  pay  State  Medicaid  programs  rebates  for  drugs 
dispensed  and  paid  for  on  or  after  January  1,  1991.  In  setting  the 
amount  of  required  rebates,  the  law  distinguishes  between  two 
classes  of  drugs:  (i)  single-source  drugs  and  innovator  multiple- 
source  drugs;  and  (ii)  all  other,  “non-innovator”  multiple-source 
drugs. 

For  single-source  drugs  and  innovator  multiple-source  drugs, 
manufacturers  are  required  to  pay  State  Medicaid  programs  a  basic 
rebate  for  each  covered  drug  as  well  as  an  additional  rebate  if  drug 
product  prices  increase  faster  than  inflation.  The  basic  rebate 
amount  is  the  greater  of  15.4  percent  of  the  average  manufacturer 
price  (AMP)  for  a  drug  or  the  difference  between  AMP  and  the 
manufacturer’s  “best  price”  for  that  drug  with  no  maximum  rebate. 

For  multiple-source  drugs,  basic  rebates  are  a  fixed  percentage  of 
the  AMP  (10  percent  in  1991  through  1993,  and  11  percent  begin¬ 
ning  in  1994).  There  are  no  additional  rebates  for  excess  price  in¬ 
creases. 

To  allow  the  calculation  and  monitoring  of  rebate  amounts,  drug 
manufacturers  must  report  their  average  manufacturer  price 
(AMP)  and,  in  addition,  manufacturers  must  report  their  “best 
price”  for  each  covered  drug  to  the  Secretary  on  a  quarterly  basis. 
Manufacturers  are  subject  to  civil  monetary  penalties  for  false  re¬ 
porting. 

The  calculation  of  the  AMP  excludes:  (i)  sales  to  hospitals,  HMOs 
and  wholesalers  where  the  drug  is  relabelled  under  the  distributors 
national  drug  code  (NDC)  number;  (ii)  federal  supply  schedule 
prices;  (iii)  prompt  payment  discounts;  and  (iv)  any  goods  or  items 
given  away,  but  not  contingent  upon  any  purchase  requirements. 
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The  calculation  of  best  price  does  not  include:  (i)  any  prices 
charged  to  the  Indian  Health  Service,  Department  of  Veteran’s  Af¬ 
fairs,  State  homes  receiving  funds  under  Section  1741  of  Title  38 
of  the  United  States  Code  (USC),  the  Department  of  Defense  and 
the  Public  Health  Service;  (ii)  prices  charged  under  the  Federal 
Supply  Schedule  of  General  Services  Administration;  (iii)  prices 
under  a  State  pharmaceutical  assistance  program;  and  (iv)  any 
depot  prices  and  single  award  contract  prices  of  any  agency  of  the 
Federal  government. 

Explanation  of  Provision. — In  order  for  payment  to  be  available 
under  Medicare  for  covered  outpatient  prescription  drugs,  the  man¬ 
ufacturer  would  be  required  to  enter  into  and  have  in  effect  a  re¬ 
bate  agreement  with  the  Secretary.  Rebates  would  be  paid  on  a 
quarterly  basis  and  calculated  for  each  dosage,  form  and  strength 
of  a  drug. 

The  amount  of  the  rebate  for  single-source  and  innovator  mul¬ 
tiple-source  drugs  would  be  15  percent  of  the  average  manufacturer 
retail  price.  The  amount  of  the  rebate  for  noninnovator  multiple- 
source  drugs,  over-the-counter  insulin,  and  enteral  nutrients  would 
be  10  percent  of  the  average  manufacturer  retail  price. 

The  term  single-source  drug  and  innovator  multiple-source  drug 
has  the  same  meaning  as  used  in  the  Medicaid  program.  The  term 
single-source  drug  means  a  covered  outpatient  drug  which  is  pro¬ 
duced  or  distributed  under  an  original  new  drug  application  (NDA) 
approved  by  the  FDA,  including  a  drug  product  marketed  by  a 
cross-licensed  producer  or  distributor  operating  under  the  NDA. 
The  term  innovator  multiple-source  drug  means  a  multiple-source 
drug  that  was  originally  marketed  under  an  original  NDA  ap¬ 
proved  by  the  FDA. 

The  average  manufacturer  retail  price  is  the  price  paid  to  manu¬ 
facturers  for  drugs  distributed  to  the  retail  pharmacy  class  of 
trade.  The  average  manufacturer  non-retail  price  is  the  weighted 
average  price  paid  to  manufacturers  by  hospitals  and  other  institu¬ 
tional  purchasers  that  purchase  drugs  for  institutional  use  and  not 
for  resale. 

The  Secretary  would  have  the  authority  to  verify  the  average 
manufacturer  retail  and  non-retail  price.  If  manufacturers  refused 
to  provide  this  information  or  provided  false  information,  civil 
money  penalties  could  be  imposed  by  the  Secretary. 

Information  disclosed  by  a  manufacturer  to  enable  the  Secretary 
to  verify  the  average  manufacturer  retail  and  non-retail  price 
would  be  confidential  and  could  not  be  disclosed  by  the  Secretary 
or  a  contractor,  except  as  the  Secretary  determines  to  be  necessary 
to  carry  out  this  section  and  to  permit  the  Comptroller  General  to 
review  the  information  provided. 

An  additional  rebate  for  single-source  and  innovator  multiple- 
source  drugs  would  be  remitted  to  the  Secretary  if  the  average 
manufacturer  retail  price  for  a  covered  drug  of  the  manufacturer 
exceeds  the  average  manufacturer  retail  price  for  the  base  period, 
increased  by  the  percentage  increase  in  the  Consumer  Price  Index. 
The  additional  rebate  would  be  equal  to  the  excess  increase  in  price 
above  the  Consumer  Price  Index. 

Effective  Date. — January  1,  1998. 
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Sec.  9.  Related  Requirements  for  Covered  Outpatient  Drugs 

Present  Law. — (a)  Use  of  carriers,  fiscal  intermediaries,  and  other 
entities  in  administration. — Medicare  claims  are  processed  by  pri¬ 
vate  entities  under  contract  with  the  Secretary.  These  entities  are 
known  as  fiscal  intermediaries  undfer  Part  A  and  carriers  under 
Part  B.  They  are  generally  private  insurance  companies.  Under 
Medicaid,  States  may  also  use  fiscal  agents  to  process  claims. 

(b)  Administrative  simplification. — Under  Medicaid,  each  State 
agency  is  encouraged  to  establish  as  its  principal  means  of  process¬ 
ing  prescription  drug  claims,  a  point  of  sale  (POS)  electronic  claim 
management  system  for  the  purpose  of  performing  on-line,  real¬ 
time  eligibility  verification,  claims  data  capture,  adjudication  of 
claims  and,  assistance  to  pharmacists  in  applying  for  and  receiving 
payments.  In  1991  and  1992,  State  expenditures  for  such  systems 
received  Federal  financial  participation  at  a  matching  rate  of  90 
percent  if  the  State  acquired  the  most  cost-effective  system. 

(c)  Assuring  appropriate  prescribing  and  dispensing  practices. — 
Under  Medicaid,  States  must  provide  for  a  drug  use  review  pro¬ 
gram  to  assure  that  prescriptions  are  appropriate,  medically  nec¬ 
essary  and  are  unlikely  to  produce  adverse  effects.  Prospective 
drug  use  review  (including  counseling)  must  be  performed  before 
prescriptions  are  filled  or  delivered,  typically  at  the  point  of  sale  or 
distribution,  and  must  include  screening  for  drug  interactions,  in¬ 
correct  dosage  or  duration,  or  clinical  abuse.  Retrospective  drug  uti¬ 
lization  review  must  be  performed  through  the  State’s  mechanized 
drug  claims  processing  system  to  identify  patterns  of  fraud,  abuse 
or  inappropriate  care. 

OBRA  ’93  included  a  provision  which  would  permit  States  to  op¬ 
erate  prescription  drug  formularies  meeting  certain  requirements. 
Most  States  also  set  minimum  and  maximum  levels  for  the  quan¬ 
tity  dispensed  and  the  frequency  with  which  prescriptions  may  be 
filled. 

Eleven  States  currently  collect  and  analyze  information  on  the 
prescribing,  dispensing,  and  purchasing  of  selected  controlled  sub¬ 
stances. 

(d)  Pharmacies. — Under  Medicaid,  pharmacies  are  considered 
providers,  and  as  such  must  sign  provider  agreements.  Pharmacists 
are  also  required  to  provide  counseling  to  recipients  regarding  ap¬ 
propriate  use  of  medications. 

(e)  Discounts. — No  provision. 

Explanation  of  Provision. — (a)  Use  of  carriers,  fiscal 
intermediaries,  and  other  entities  in  administration. — The  provi¬ 
sion  would  authorize  the  use  of  contracts  with  entities  other  than 
carriers  and  fiscal  intermediaries  to  administer  and  manage  bene¬ 
fits  for  covered  outpatient  drugs.  The  functions  of  contractors 
would  be  amended  to  include  the  provision  of  information  to  phar¬ 
macies  as  to  whether  a  beneficiary  has  met  the  annual  deductible 
and  out-of-pocket  limit.  Payment  under  such  contracts  would  not  be 
restricted  to  being  on  a  cost  basis.  The  contractors  also  would  proc¬ 
ess  the  claims  of  the  Railroad  Retiree  system. 

(b)  Administrative  simplification.— Pharmacists  would  submit 
claims  to  Medicare  contractors  through  a  point-of-sale  electronic 
system,  which  would  be  consistent  with  the  standards  established 


403 


by  the  National  Council  of  Prescription  Drug  Programs  (NCPDP). 
The  Secretary  would  develop  in  consultation  with  NCPDP,  rep¬ 
resentatives  of  pharmacies,  and  other  interested  persons,  a  stand¬ 
ard  claim  form  for  covered  outpatient  drugs  in  accordance  with  the 
requirements  Title  IX  of  this  Act  relating  to  administrative  sim¬ 
plification.  The  Secretary  would  establish  a  payment  cycle  for  phar¬ 
macies  providing  benefits  under  the  program.  If  claims  were  not 
paid  within  five  working  days  of  the  day  that  payment  is  required 
to  be  made  under  the  payment  cycle  established  by  the  Secretary, 
interest  would  be  paid  as  of  the  end  of  such  five-day  period  at  the 
rate  of  interest  used  for  other  late  Medicare  payments. 

The  Secretary  would  provide  technical  assistance  as  the  Sec¬ 
retary  determines  may  be  necessary  for  pharmacies  to  submit 
claims  electronically. 

(c)  Assuring  appropriate  prescribing  and  dispensing  practices. — 
The  Secretary  would  be  responsible  for  overseeing  the  development 
of  a  program  to  assure  appropriate  prescribing  and  dispensing 
practices  under  Medicare.  The  program  would  provide  for  prospec¬ 
tive  review  of  prescriptions,  retrospective  review  of  claims,  and 
standards  for  counseling  individuals  receiving  prescription  drugs. 
The  program  would  include  any  elements  of  the  State  drug  use  re¬ 
view  programs  required  under  section  1927  of  the  Social  Security 
Act  that  the  Secretary  determines  to  be  appropriate. 

The  program  would  be  designed  to  educate  physicians,  patients, 
and  pharmacists  concerning:  (i)  instances  or  patterns  of  unneces¬ 
sary  or  inappropriate  prescribing  or  dispensing  practices;  (ii)  in¬ 
stances  or  patterns  of  substandard  care  with  respect  to  such  drugs; 
(iii)  potential  adverse  reactions;  and  (iv)  appropriate  use  of  generic 
products. 

The  program  would  provide  for  on-line  prospective  review  of  drug 
therapy  before  each  prescription  is  filled  or  delivered  to  an  individ¬ 
ual  receiving  benefits  under  Medicare.  The  review  by  a  pharmacist 
would  include  screening  for  potential  drug  therapy  problems  due  to 
therapeutic  duplication,  drug-drug  interactions,  and  incorrect  drug 
dosage  or  duration  of  drug  treatment.  The  Secretary  would  develop 
public  domain  software  which  could  be  used  by  pharmacies  to  pro¬ 
vide  on-line  prospective  review. 

The  Secretary  would  be  required  to  study  the  feasibility  and  de¬ 
sirability  of  requiring  patient  diagnosis  codes  on  prescriptions  and 
the  feasibility  of  expanding  prospective  drug  utilization  review  to 
include  the  identification  of  drug-disease  contraindications,  inter¬ 
actions  with  covered  outpatient  prescription  drugs  and  over-the- 
counter  drugs,  and  drug-allergy  interactions. 

As  part  of  prospective  drug  use  review,  any  individual  that  dis¬ 
penses  a  prescription  drug  would  be  required  to  offer  to  discuss 
with  each  individual  receiving  benefits,  or  the  caregiver  of  such  in¬ 
dividual  (in  person,  whenever  practicable,  or  through  access  to  a 
telephone  service  which  is  toll-free  for  long-distance  calls),  informa¬ 
tion  regarding  the  appropriate  use  of  a  drug,  potential  interactions 
between  the  drug  and  other  drugs  dispensed  to  the  individual,  and 
other  matters  established  by  the  Secretary. 

The  Secretary  would  require  advance  approval  for  a  covered  out¬ 
patient  drug  if  the  drug  is  subject  to  misuse  or  inappropriate  use. 
The  Secretary  would  be  required  to  develop  and  update  a  list  of 
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drugs,  which  the  Secretary  determined,  based  on  data  collected, 
may  be  subject  to  misuse  or  inappropriate  use.  The  Secretary 
would  be  required  to  provide  a  means  for  manufacturers  to  appeal 
an  initial  decision  to  list  a  drug  as  a  drug  subject  to  misuse  or  in¬ 
appropriate  use. 

The  Secretary  would  be  required  to  study  the  feasibility  and  de¬ 
sirability  of  mandating  advance  approval  in  cases  where  a  ,more 
cost-effective  therapeutically  equivalent  drug  is  available. 

The  Secretary  could  not  deny  the  approval  of  a  drug  before  its 
dispensing  unless  the  system  providing  for  such  approval:  (i)  pro¬ 
vided  responses  by  telephone  or  other  telecommunication  device 
within  24  hours  of  a  request  for  prior  authorization;  and  (ii)  pro¬ 
vided  for  the  dispensing  of  at  least  a  72-hour  supply  of  a  covered 
outpatient  prescription  drug  in  emergency  situations. 

In  addition  to  on-line  prospective  review  the  program  would  pro¬ 
vide  for  the  ongoing  periodic  examination  of  claims  data  and  other 
records  in  order  to  identify  patterns  of  fraud,  abuse,  gross  overuse, 
or  inappropriate  or  medically  unnecessary  care,  among  physicians, 
pharmacists  and  individuals  receiving  benefits. 

The  Secretary  could  waive  the  application  of  any  provision  of  this 
subsection  to  the  dispensing  of  covered  outpatient  drugs  by  a  man¬ 
aged  care  organization  with  a  contract  under  section  1876  or 
1833(a)(1)(A)  or  1876  of  the  Social  Security  Act  if  the  Secretary 
finds  that  the  organization  has  in  effect  a  prescription  drug  review 
program  that  meets  the  objectives  of  this  subsection. 

The  Secretary  would  provide  for  an  educational  outreach  pro¬ 
gram  to  educate  physicians  and  pharmacists  on  common  drug  ther¬ 
apy  problems.  The  Secretary  would  provide  for  written,  oral  or 
face-to-face  communications  which  provide  information  and  sug¬ 
gested  changes  in  prescribing  or  dispensing  practices. 

Information  on  the  prescribing  of  scheduled  II  through  V  con¬ 
trolled  substances  would  be  reported  electronically  to  the  State 
health  agency  by  pharmacists,  physicians  and  others  dispensing 
these  substances. 

Health  care  providers,  pharmacists  and  any  other  individual 
would  be  required  to  report  to  the  Secretary  information  relating 
to  death  or  a  serious  injury  (including  initial  or  prolonged  hos¬ 
pitalization,  impairment,  damage  or  disruption  in  a  patient’s  body 
function,  congenital  anomaly,  or  life-threatening  outcome)  resulting 
from  prescribing,  dispensing,  or  administering  a  drug  under  Medi¬ 
care.  Standards  would  be  established  to  protect  from  public  disclo¬ 
sure  the  identity  of  individuals  or  institutions  reporting  such  infor¬ 
mation,  patients,  or  other  individuals  involved. 

(d)  Pharmacies. — Pharmacies  would  be  required  to  obtain  sup¬ 
plier  numbers  from  the  Secretary.  Such  supplier  numbers  would 
only  be  provided  to  pharmacists  who  met  requirements  specified  by 
the  Secretary.  Pharmacies  would  be  required  to  meet  standards  of 
participation  including,  but  not  limited  to,  maintenance  of  patient 
records,  claims  submission  at  point-of-sale,  patient  counseling,  and 
performance  of  required  drug  utilization  review  activities. 

The  Secretary  of  Health  and  Human  Service  would  be  required 
to  develop,  in  consultation  with  actively  practicing  pharmacists,  a 
payment  methodology  for  professional  services  provided  by  phar¬ 
macists.  In  developing  a  payment  methodology  the  Secretary  would 
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consider  the  reasonable  charges  for  the  varying  levels  of  phar¬ 
macist  services,  including  patient  consultation  provided  to  individ¬ 
uals  under  the  bill.  In  developing  the  payment  methodology  the 
Secretary  would  not  consider  the  administrative  allowance.  The 
Secretary  would  submit  a  report  to  Congress  on  or  before  Septem¬ 
ber  30,  1997  regarding  such  recommendations  as  the  Secretary  de¬ 
termines  are  appropriate. 

(e)  Discounts. — As  part  of  the  rebate  agreement,  a  manufacturer 
would  be  required  to  guarantee  that  the  manufacturer  would  offer 
the  same  price,  to  each  wholesaler  or  retailer  (or  other  purchaser 
representing  a  group  of  such  wholesalers  or  retailers)  that  pur¬ 
chases  drugs  on  substantially  the  same  terms  (including  terms 
such  as  prompt  payment,  cash  payment,  volume  purchase,  single¬ 
site  delivery,  the  use  of  formularies  by  purchasers,  and  any  other 
terms  effectively  reducing  the  manufacturer’s  costs)  as  any  other 
purchaser  (including  any  institutional  purchaser).  In  determining 
compliance  the  terms  offered  to  the  Department  of  Veterans  Af¬ 
fairs,  the  Department  of  Defense,  or  any  other  public  program 
would  not  be  taken  into  account. 

Effective  Date. — January  1,  1998. 

Sec.  10.  Prescription  Drug  Payment  Review  Commission 

Present  Law. — No  provision. 

Explanation  of  Provision. — The  Director  of  the  Office  of  Tech¬ 
nology  Assessment  (OTA)  would  appoint  an  eleven-member  Pre¬ 
scription  Drug  Payment  Review  Commission  within  one  year  of  en¬ 
actment.  Members  would  be  composed  of  individuals  with  experi¬ 
ence  in  the  provision  and  financing  of  covered  outpatient  drugs  and 
would  include  experts  in  the  field  of  health  care  economics,  medi¬ 
cine,  pharmacology,  pharmacy,  and  prescription  drug  reimburse¬ 
ment,  as  well  as  at  least  one  Medicare  beneficiary  and  one  rep¬ 
resentative  from  a  research-based  pharmaceutical  or  biotechnology 
company. 

The  Commission  would  submit  an  annual  report  to  Congress  re¬ 
garding  the  prices  of  prescription  drugs,  increases  in  drug  prices, 
use  of  covered  drugs,  and  administrative  costs  relating  to  covered 
drugs. 

The  Commission  would  be  required  to  examine  drug  costs  in  re¬ 
lation  to  other  therapies.  In  addition,  the  Commission  would  be  re¬ 
quired  to  publish  a  consumer  guide  to  prescription  drugs  annually. 
The  consumer  guide  would  include  information  which  the  Commis¬ 
sion  determines:  (i)  would  assist  consumers  in  reducing  their  ex¬ 
penses  for  prescription  drugs;  and  (ii)  would  assist  providers  in  de¬ 
termining  the  most  cost  effective  drug  to  prescribe.  The  Commis¬ 
sion  could  charge  a  reasonable  fee  for  providing  a  guide  to  consum¬ 
ers  and  providers. 

The  Commission  would  submit  annual  recommendations  to  the 
Congress  regarding  payments  for  prescription  drugs  under  the  na¬ 
tional  health  expenditure  estimates,  including  recommendations  on 
the  allocation  of  the  national  expenditure  estimates  to  the  prescrip¬ 
tion  drug  sector. 

Effective  Date. — January  1,  1998. 
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Sec.  11.  Adjustment  in  the  Part  B  Premium 

Present  Law. — Individuals  enrolled  in  Part  B  pay  a  monthly  pre¬ 
mium.  The  premium  is  currently  set  to  cover  25  percent  of  program 
costs  for  aged  beneficiaries.  The  remaining  75  percent  is  covered  by 
general  revenues. 

Explanation  of  Provision. — The  provision  would  provide  for  a  spe¬ 
cial  add-on  to  the  Part  B  premium  to  finance  the  same  percentage 
of  the  cost  of  the  drug  benefit  through  premiums  as  is  financed 
through  premiums  for  other  Part  B  benefits. 

Payments  for  benefits  would  be  administered  through  the  Part  B 
trust  fund. 

Effective  Date. — January  1,  1998. 

Sec.  12.  Home  Infusion  Drug  Therapy  Services 

Present  Law. — Medicare  provides  partial  coverage  for  home  infu¬ 
sion  drug  therapy  services.  Medicare  covers  home  parenteral  and 
enteral  nutrition  under  the  prosthetic  device  benefit  and  Medicare 
carriers  have  the  discretion  to  cover  home  infusion  drugs  if  infusion 
therapy  pumps  (which  are  categorized  as  durable  medical  equip¬ 
ment)  are  used  in  a  patient’s  treatment. 

Explanation  of  Provision. — Only  qualified  home  infusion  drug 
therapy  providers  would  qualify  to  provide  covered  home  infusion 
drug  therapy  services.  A  qualified  home  infusion  drug  therapy  pro¬ 
vider  would  include  any  entity  that  the  Secretary  determined  met 
the  following  requirements:  (i)  the  entity  is  capable  of  providing  or 
arranging  for  home  infusion  drug  therapy  services  and  covered 
home  infusion  drugs;  (ii)  the  entity  maintains  clinical  records  on  all 
patients;  (iii)  the  entity  adheres  to  written  protocols  and  policies 
with  respect  to  the  provision  of  items  and  services;  (iv)  the  entity 
makes  services  available  (as  needed)  seven  days  a  week  on  a  24- 
hour  basis;  (v)  the  entity  coordinates  all  services  with  the  patient’s 
physician;  (vi)  the  entity  conducts  a  quality  assessment  and  assur¬ 
ance  program,  including  drug  regimen  review  and  coordination  of 
patient  care;  (vii)  the  entity  assures  that  only  trained  personnel 
provide  covered  home  infusion  drugs  (and  any  other  service  for 
which  training  is  required  to  provide  the  service  safely);  (viii)  the 
entity  assumes  responsibility  for  the  quality  of  services  provided  by 
others  under  arrangements  with  the  entity;  and  (ix)  the  entity 
meets  such  other  requirements  as  the  Secretary  may  determine  are 
necessary  to  assure  the  safe  and  effective  provision  of  home  infu¬ 
sion  drug  therapy  services. 

The  Secretary  would  determine  which  of  the  above  requirements 
would  apply  to  home  health  agencies  that  provide  home  infusion 
drug  therapy  services  and  to  home  infusion  therapy  providers  that 
furnish  only  enteral  nutrition  therapy  services. 

Home  infusion  drug  therapy  services  would  be  required  to  be  pro¬ 
vided  in  the  place  of  residence  used  as  the  individual’s  home  or  in 
another  setting  determined  by  the  Secretary  to  be  cost  effective  and 
under  a  plan  established  and  reviewed  by  a  physician.  Home  infu¬ 
sion  drug  therapy  services  would  include  such  nursing,  pharmacy, 
and  related  services  (including  medical  supplies,  intravenous  fluids, 
delivery,  and  equipment)  as  are  necessary  to  conduct  safely  and  ef- 
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fectively  a  drug  regimen  through  the  use  of  a  covered  home  infu¬ 
sion  drug. 

State  agencies  would  certify  that  home  infusion  drug  therapy 
providers  met  the  standards  established  by  the  Secretary.  Payment 
for  home  infusion  drug  therapy  services  would  be  based  on  the  fee 
schedule  amount  established  by  the  Secretary. 

Effective  Date. — January  1,  1998. 

Sec.  13.  Other  Changes  in  Medicare  Benefits 

Present  Law. — Federal  law  establishes  uniform  benefits  to  be  cov¬ 
ered  under  Medicare.  These  benefits  are  described  generally  in 
Subtitle  A  of  this  Title. 

(a)  Cap  on  out-of-pocket  expenditures. — There  is  no  upper  limit 
on  beneficiary  cost-sharing  with  respect  to  Medicare  covered  serv¬ 
ices. 

(b)  Limit  on  lifetime  reserve  days. — Medicare  provides  coverage 
for  up  to  90  days  of  inpatient  hospital  care  during  a  “spell  of  ill¬ 
ness”  subject  to  a  deductible  ($696  in  1994,  increased  annually).  A 
daily  copayment  is  applied  to  the  61st  through  the  90th  day  ($174 
per  day,  in  1994,  increased  annually).  A  one-time  lifetime  reserve 
of  60  days  is  provided  if  an  individual  exceeds  90  days  in  a  benefit 
period.  These  lifetime  reserve  days  are  subject  to  a  daily  copayment 
($348  per  day,  in  1994,  indexed  annually).  Inpatient  hospital  bene¬ 
fits  are  not  covered  under  Medicare  after  the  lifetime  reserve  days 
are  exhausted. 

(c)  Newborn,  well-baby  and  well-child  services. — Medicare  does 
not  generally  cover  well-baby  and  well-child  preventive  services. 
Medicare  covers  outpatient  rehabilitation  services,  including  but 
not  limited  to  outpatient  physical  therapy,  occupational  therapy 
and  speech  pathology  services  and  comprehensive  outpatient  reha¬ 
bilitation  facility  services,  when  such  services  which  are  reasonable 
and  necessary  to  treat  an  illness  or  injury,  without  explicit  exclu¬ 
sion  of  treatment  for  children  with  congenital  conditions. 

(d)  Preventive  benefits. — Medicare  covers  pap  smears  to  screen 
for  cervical  cancer,  mammography  to  screen  for  breast  cancer, 
pneumococcal  vaccines,  and  hepatitis  B  vaccines  for  certain  high- 
risk  individuals. 

Medicare  covers  mammography  screening  based  upon  the  follow¬ 
ing  schedule:  a  baseline  exam  for  women  between  the  ages  of  35 
and  39;  an  exam  once  per  23-month  period  following  an  exam  for 
women  between  the  ages  of  40  and  49  (or  once  per  11-month  period 
high-risk  women  in  this  age  group);  once  per  11-month  period  fol¬ 
lowing  an  exam  for  women  between  the  ages  50  and  64,  and  once 
per  23-month  period  following  an  exam  for  women  ages  65  and 
older. 

Medicare  coverage  for  pap  smears  is  limited  to  once  every  three 
years,  with  more  frequent  pap  smears  allowed  for  women  at  high 
risk  of  developing  cervical  cancer. 

(e)  Coverage  of  chiropractic  services. — Medicare  coverage  of  chiro¬ 
practic  services  is  limited  to  treatment  by  means  of  manual  manip¬ 
ulation  of  the  spine  to  correct  a  subluxation  of  the  spine  dem¬ 
onstrated  by  x-ray  to  exist;  however,  Medicare  does  not  cover  x- 
rays  performed  by  chiropractors  necessary  to  demonstrate  the  ex¬ 
istence  of  the  subluxation  of  the  spine. 
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(f)  Pregnancy-related  services  and  family  planning. — No  provi- 
sion. 

(g)  Mental  health  and  substance  abuse. — (i)  Medicare  inpatient 

psychiatric  benefit. — Medicare  payments  for  inpatient  psychiatric 
hospital  services  are  limited  to  190  days  during  a  patient’s  lifetime. 
The  limitation  applies  only  to  services  provided  in  a  psychiatric 
hospital.  , 

Inpatient  substance  abuse  services,  and  services  consistent  with 
alcohol  detoxification  or  treatment  for  drug  or  chemical  with¬ 
drawal,  are  covered. 

(ii)  Intensive  residential  services. — No  provision. 

(iii)  Intensive  community  services. — Partial  hospitalization  serv¬ 
ices  are  covered  under  Medicare  to  individuals  who  would  other¬ 
wise  require  inpatient  psychiatric  care. 

(iv)  Outpatient  mental  health  and  substance  abuse  benefits. — 
Medicare  Part  B  pays  50  percent  of  the  recognized  payment 
amount  for  outpatient  psychotherapy  services,  which  can  include 
treatment  for  problems  associated  with  drugs  or  alcohol,  for  an  in¬ 
dividual  who  is  not  an  inpatient  of  a  hospital. 

(v)  Special  requirements  for  services  provided  to  children  and 
adolescents  through  organized  systems  of  care. — No  provision. 

(vi)  Comprehensive  managed  mental  health  and  substance  abuse 
programs. — No  provision. 

(vii)  Advisory  commission  on  mental  health  and  substance  abuse 
services. — No  provision. 

(h)  Managed  care  options. — Medicare  beneficiaries  may  choose  to 
enroll  in  an  eligible  organization  that  contracts  with  Medicare 
under  section  1876  of  the  Social  Security  Act.  Under  such  con¬ 
tracts,  eligible  organizations  provide  Medicare  benefits  in  exchange 
for  a  premium,  paid  in  part  by  Medicare  and  in  part  by  enrolling 
beneficiaries.  Services  must  be  provided  either  directly  by  the  orga¬ 
nization  or  through  arrangements  made  by  the  organization.  A 
beneficiary  enrolled  in  an  organization  is  not  covered  (either  by  the 
organization  or  by  Medicare)  for  services  provided  outside  the  orga¬ 
nization  or  its  arrangements. 

Explanation  of  Provision. — Medicare  woiild  continue  to  provide 
benefits  under  Parts  A  and  B,  subject  to  current  law  deductibles 
and  coinsurance  requirements.  In  addition  to  the  outpatient  pre¬ 
scription  drug  benefit  and  the  mental  health  benefit  described  in 
the  preceding  section,  the  current  Medicare  benefit  package  would 
be  improved  to  include  a  cap  on  out-of-pocket  expenditures  and  to 
remove  the  limit  on  lifetime  reserves  days  for  inpatient  services, 
and  to  add  newborn  services,  well-baby  services,  well-child  services, 
pregnancy-related  services,  family  planning  services,  drugs  and  de¬ 
vices,  and  additional  preventive  services. 

(a)  Cap  on  out-of-pocket  expenditures. — A  new  cap  on  out-of- 
pocket  expenditures  would  be  set  at  $5,500  per  beneficiary  (in  1994 
dollars),  for  all  items  and  services  covered  under  Medicare  Parts  A 
and  B  other  than  outpatient  prescription  drugs,  beginning  January 
1,  2003.  The  cap  would  be  indexed  between  1994  and  1998  to  the 
nominal  growth  in  per  capita  gross  domestic  product,  and  indexed 
in  subsequent  years  to  the  rate  of  growth  in  Medicare  per  capita 
spending,  as  specified  in  Title  VIII  of  this  Act. 
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(b)  Limit  on  lifetime  reserve  days. — The  60-day  limit  on  lifetime 
reserve  days  would  be  eliminated.  The  coinsurance  requirements 
that  apply  to  lifetime  reserve  days  would  be  retained.  The  Sec¬ 
retary  would  be  authorized  to  make  any  necessary  adjustments  in 
payments  to  hospitals  to  take  into  account  the  elimination  of  the 
lifetime  reserve  day  limit. 

(c)  Newborn,  well-baby  and  well-child  services. — Newborn,  well- 
baby  and  well-child  services  for  children  to  age  19  would  not  be 
subject  to  deductibles  or  other  cost-sharing  requirements.  Newborn 
and  well-baby  care  would  be  consistent  with  the  service  and  perio¬ 
dicity  schedule  specified  by  the  Secretary,  in  consultation  with  the 
American  Academy  of  Pediatrics. 

Medicare  would  be  modified  to  cover  pediatric  attendance  at 
high-risk  deliveries. 

Well-child  services,  including  routine  office  visits,  routine  immu¬ 
nizations,  routine  lab  tests,  and  dental  care,  would  be  covered  and 
would  be  consistent  with  the  services  and  periodicity  schedule  spec¬ 
ified  by  the  Secretary,  in  consultation  with  the  American  Academy 
of  Pediatrics.  Well-child  services  would  be  defined  to  include  peri¬ 
odic  lead  screening  and  child  abuse  assessment. 

Coverage  of  outpatient  rehabilitation  services  would  be  clarified 
in  statute  to  include  treatment  for  children  with  congenital  condi¬ 
tions,  provided  other  requirements  are  met. 

(d)  Preventive  benefits. — The  following  improvements  would  be 
made  to  expand  Medicare  coverage  of  preventive  benefits. 

Medicare  coverage  of  mammography  screening  would  be  modified 
to  cover  mammograms  once  per  11-month  period  for  women  ages 
65  and  older  following  the  month  in  which  a  screening  mammog¬ 
raphy  was  performed. 

The  schedule  for  pap  smears  would  be  modified  to  cover  an  an¬ 
nual  pap  smear  and  pelvic  exams  for  women  who  have  reached 
childbearing  age,  until  negative  results  appear  for  three  consecu¬ 
tive  years,  with  one  pap  smear  and  pelvic  exam  covered  per  three- 
year  period  thereafter.  Women  at  high  risk  of  developing  cervical 
cancer  would  be  covered  on  an  annual  basis.  Clinical  breast  exams 
would  be  covered,  based  upon  the  schedule  set  forth  for  pap 
smears. 

Colorectal  screening  would  be  added  as  a  benefit  to  Medicare  and 
would  be  covered  under  the  national  guaranteed  benefit  package, 
with  coverage  of  fecal  occult  blood  tests  (FOBT),  screening 
sigmoidoscopies  for  the  early  detection  of  colorectal  cancer,  and 
screening  colonoscopies.  The  FOBT  would  be  covered  on  an  annual 
basis.  The  screening  sigmoidoscopies  would  be  covered  once  per 
five-year  period.  Screening  colonoscopies  would  be  covered  on  a 
periodic  basis  for  high-risk  individuals  as  defined  by  the  Secretary. 

(e)  Coverage  of  chiropractic  services. — Coverage  of  chiropractic 
services  would  be  modified  to  include  the  x-ray  services  necessary 
to  determine  the  existence  of  the  subluxation  of  the  spine. 

(f)  Pregnancy-related  services  and  family  planning.— All  preg- 
nancy-related  services  would  be  covered.  Pre-natal  services  would 
be  covered  without  cost-sharing  requirements.  Family  planning 
would  be  covered,  including  voluntary  planning  services  and  con¬ 
traceptive  drugs  and  devices. 
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(g)  Mental  health  and  substance  abuse. — (i)  Medicare  inpatient 
psychiatric  benefit. — The  Medicare  inpatient  psychiatric  benefit 
would  be  amended  to  limit  inpatient  psychiatric  hospitalization  to 
a  yearly  limit  of  60  days  in  general  and  psychiatric  hospitals.  The 
190-day  lifetime  limit  is  eliminated. 

An  individual  who  at  any  date  prior  to  January  1,  1998,  has  uti¬ 
lized  inpatient  psychiatric  services  for  190  consecutive  days  is  pot 
entitled  to  inpatient  and  residential  mental  health  services  pro¬ 
vided  through  Medicare.  These  individuals  can  continue  to  be  man¬ 
aged  under  a  State’s  long  term  Medicaid  program. 

(ii)  Intensive  residential  services. — Coverage  would  be  provided 
in  the  following  residential  programs:  (a)  residential  detoxification 
centers;  (b)  crisis  residential  programs  or  mental  illness  residential 
treatment  programs;  (c)  therapeutic  family  or  group  treatment 
homes;  (d)  centers  for  substance  abuse. 

These  services  would  be  available  for  up  to  120  days  per  year; 
however,  residential  services  may  be  substituted  for  inpatient  serv¬ 
ices  as  long  as  the  residential  services  do  not  exceed  the  cost  in  an 
inpatient  setting  estimated  for  an  individual  to  complete  treatment. 
The  Secretary  will  be  directed  to  develop  standards  for  the  appro¬ 
priate  management  of  all  intensive  residential  services. 

(iii)  Intensive  community  services. — The  following  intensive  com¬ 
munity  services  would  be  covered  for  a  maximum  of  90  days  per 
year  and  with  a  20  percent  copayment:  (a)  psychiatric  rehabilita¬ 
tion  services;  (b)  behavioral  aide  services;  (c)  in-home  services;  (d) 
ambulatory  detoxification.  Day  treatment  services  for  children 
would  be  covered  for  180  days  per  year  with  a  20  percent 
copayment,  with  no  trade-off  for  inpatient  hospital  days.  Case  man¬ 
agement  services  would  be  covered  without  limits  or  copayments 
for  seriously  emotionally  disturbed  children  and  adults  with  serious 
mental  illness.  The  Secretary  would  be  directed  to  develop  stand¬ 
ards  for  the  appropriate  management  of  these  services. 

The  term  “intensive  community-based  services,”  either  facility- 
based  or  free-standing,  includes  partial  hospitalization.  These  serv¬ 
ices  would  be  provided  as  an  alternative  to  hospitalization  as  well 
as  to  prevent  relapse  which  can  lead  to  hospitalization.  These  serv¬ 
ices  would  be  provided  through  programs  meeting  applicable  State 
certification  or  private  accrediting  standards.  Services  would  be 
provided  under  the  supervision  of  a  physician  or  non-physician 
mental  health  professional  licensed  by  the  State,  provided  that 
such  supervision  is  not  prohibited  by  the  scope  of  practice  of  the 
non-physician  mental  health  professional.  Services  would  be  pro¬ 
vided  pursuant  to  an  individualized,  written  plan  of  treatment  es¬ 
tablished  and  periodically  reviewed  by  a  physician  in  consultation 
with  a  treatment  team  consisting  of  appropriate  staff  participating 
in  such  program.  -*■ 

Assessment,  diagnosis  and  entering  patients  into  intensive  com¬ 
munity  based  services  can  be  conducted  independently  by  licensed 
mental  health  professionals  to  the  extent  permitted  by  State  law. 
It  is  the  intent  of  the  committee  to  recognize  the  interdisciplinary 
and  collaborative  aspects  of  treatment  provided  in  these  settings. 

(iv)  Outpatient  mental  health  and  substance  abuse  benefits.— 
The  outpatient  psychotherapy  benefit  would  be  amended  to  include 
psychotherapy  sessions  for  children  and  adolescents  (through  age 
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18)  with  a  20  percent  copayment.  The  initial  five  adult  outpatient 
psychotherapy  sessions  would  be  covered  with  a  20  percent 
copayment. 

(v)  Special  requirements  for  services  provided  to  children  and 
adolescents  through  organized  systems  of  care. — Requirements 
would  be  consistent  with  those  defined  in  the  guaranteed  national 
benefit  package. 

(vi)  Comprehensive  managed  mental  health  and  substance  abuse 
programs. — Medicare  beneficiaries  would  have  access  to  managed 
mental  health  and  substance  abuse  programs,  as  defined  in  the 
guaranteed  national  benefit  package. 

(vii)  Advisory  commission  on  mental  health  and  substance  abuse 
services. — A  Commission  would  be  established,  consistent  with  the 
provision  described  in  the  guaranteed  national  benefit  package. 

(h)  Managed  care  options. — Managed  care  options  would  be  ex¬ 
panded  for  Medicare  beneficiaries.  The  Secretary  would  be  author¬ 
ized  to  contract  with  eligible  organizations  to  provide  Medicare 
benefits  under  a  point-of-service  plan.  Under  a  point  of  service 
plan,  the  organization  contracting  with  the  Secretary  would  provide 
services  directly  or  through  arrangements  as  under  present  law, 
and  would  also  provide  coverage  when  a  beneficiary  elects  to  re¬ 
ceive  services  outside  of  the  organization  or  its  arrangements.  In 
no  case  could  the  cost-sharing  requirements  imposed  on  a  bene¬ 
ficiary  electing  to  receive  services  outside  the  organization  exceed 
the  cost-sharing  requirements  that  would  otherwise  be  imposed  on 
a  fee-for-service  basis  under  Medicare. 

Effective  Date. — The  modifications  to  Medicare  Parts  A  and  B 
would  be  effective  for  items  and  services  provided  on  or  after  Janu¬ 
ary  1,  1998,  with  an  exception  for  the  cap  on  out-of-pocket  spending 
which  would  apply  for  items  and  services  provided  on  or  after  Jan¬ 
uary  1,  2003. 

Title  IV.  State  Responsibilities 
Sec.  1.  Establishment  of  State  Programs 

Present  Law. — Under  the  Medicare  program  the  Secretary  may 
provide  that  payments  to  hospitals  in  a  State  be  made  in  accord¬ 
ance  with  a  State  hospital  reimbursement  control  system.  Cur¬ 
rently,  the  Secretary  has  so  provided  with  respect  to  the  State  of 
Maryland  and  with  respect  to  several  counties  in  the  Finger  Lakes 
region  of  New  York  State. 

Explanation  of  Provision.—  The  Secretary’s  approval  would  be 
granted  for  two  types  of  State  programs.  Under  one  authority,  a 
State  could  establish  a  provider  reimbursement  system,  either  for 
all  health  care  services  in  the  State  or  only  for  particular  classes 
of  services.  For  example,  a  State  could  establish  an  all-payer  pro¬ 
vider  reimbursement  system  for  hospital  services  only,  physician 
services  only,  or  for  all  health  care  services.  Alternatively,  a  State 
could  establish  a  benefit  management  program,  under  which  the 
State  would  have  authority  over  all  health  care  benefits  provided 
in  the  State. 

In  general,  employers  would  be  required  to  participate  in  an  ap¬ 
proved  State  program,  either  an  all-payer  provider  reimbursement 
system  or  a  benefit  management  program. 
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An  exception  to  the  general  requirement  would  be  provided  with 
respect  to  a  State  benefit  management  program.  Under  the  excep¬ 
tion,  any  employer  (or  multiemployer  plan)  that  (i)  sponsors  a  self- 
insured  health  plan  meeting  the  requirements  for  such  plans  under 
Title  V,  (ii)  has  a  total  of  at  least  5,000  employees  nationally,  and 
(iii)  has  employees  located  in  at  least  two  States,  would  not  be  re¬ 
quired  to  participate  in  an  approved  State  benefit  manageme/it 
program.  All  employers  and  sponsors  of  self-insured  plans  would, 
however,  be  required  to  participate  in  approved  State  provider  re¬ 
imbursement  systems. 

In  the  case  of  either  type  of  program,  the  Secretary  would  ap¬ 
prove  State  programs  if  all  applicable  requirements  were  met.  The 
Federal  cost  containment  system  that  could  otherwise  apply  to  pro¬ 
viders,  described  in  Title  VI,  would  not  apply  to  providers  in  States 
with  approved  programs. 

Effective  Date. — Effective  upon  the  date  of  enactment. 

Sec.  2.  Standards  for  State  Provider  Reimbursement  Systems 

Present  Law. — (a)  Requirements  for  approval. — Under  the  Medi¬ 
care  program  the  Secretary  may  provide  for  reimbursement  under 
a  State  hospital  reimbursement  control  system  if  the  Governor  of 
the  State  so  requests  and  the  Secretary:  (i)  finds  that  the  system 
applies  to  substantially  all  non-Federal  acute  care  hospitals  in  the 
State  and  to  at  least  75  percent  of  all  inpatient  hospitals  revenues 
or  expenses;  (ii)  is  assured  that  the  system  provides  equitable 
treatment  of  all  payers;  (iii)  is  assured  that  expenses  under  the  sys¬ 
tem  over  36-month  periods  will  not  exceed  payments  which  other¬ 
wise  would  have  been  made  under  Medicare;  (iv)  determines  that 
the  system  will  not  preclude  HMOs  from  negotiating  directly  for 
payment  of  hospitals;  and,  (v)  determines  that  the  system  requires 
hospitals  to  comply  with  Medicare  requirements  regarding  pay¬ 
ment  for  unneeded  care. 

For  States  which  set  Medicare  payments  through  a  State  hos¬ 
pital  reimbursement  control  system  as  a  demonstration  under  the 
authority  of  the  Social  Security  Amendments  of  1967  and  1972,  the 
Secretary  is  required  to  judge  the  effectiveness  of  the  system  based 
upon  the  State’s  rate  of  increase  in  inpatient  hospital  payments  as 
compared  to  the  national  rate  of  increase.  For  states  with  a  reim¬ 
bursement  control  system  in  continuous  operation  since  July  1, 
1977,  the  test  of  compliance  is  based  on  the  period  since  January 
1,  1981  to  the  most  recent  year  for  which  data  are  available. 

(b)  Termination  of  approval. — In  general,  the  Secretary  may  ter¬ 
minate  approval  of  a  State  hospital  reimbursement  control  system 
under  Medicare  if  the  Secretary  finds  that  the  system  no  longer 
meets  the  standards  described  in  subtitle  B.  If  the  Secretary  deter¬ 
mines  that  the  assurances  regarding  maintaining  payments  over  a 
36-month  period  below  the  level  of  payments  which  Medicare  would 
otherwise  make  have  not  been  met,  the  Secretary  may  reduce  pay¬ 
ments  under  Medicare  in  an  amount  equal  to  the  amount  of  the  ex¬ 
cess  payments  which  the  hospitals  received  under  the  State  sys¬ 
tem. 

(c)  Interim  adjustments  in  Medicare  payments. — No  provision. 

(d)  Use  of  Medicare  savings. — No  provision. 
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Explanation  of  Provision. — (a)  Requirements  for  approval. — 
States  would  be  required  to  establish  payment  rates  which  would 
apply  to  all  services  furnished  in  a  State  that  are  covered  under 
the  State  system,  regardless  of  payer. 

Approval  of  a  State  provider  reimbursement  system  by  the  Sec¬ 
retary  would  be  deemed  to  be  approved  for  participation  by  Medi¬ 
care  and  Medicare  part  C  in  the  State  system.  Hospital  payment 
systems  operated  by  States  under  existing  Medicare  waiver  author¬ 
ity  would  be  deemed  to  meet  the  requirements  of  this  title.  States 
would  continue  to  operate  these  systems  subject  to  the  require¬ 
ments  under  current  law. 

States  seeking  approval  for  a  system  would  be  required  to  dem¬ 
onstrate  to  the  Secretary  that  the  system  would  meet  two  tests. 
Each  test  would  be  applied  on  a  36-month  rolling  average  basis,  be¬ 
ginning  with  the  first  month  the  system  is  in  effect  in  a  State,  ex¬ 
cept  that  in  no  case  would  the  initial  36-month  period  begin  earlier 
than  January  1,  1997. 

Under  the  first  test,  total  expenditures  in  the  State  for  the  serv¬ 
ices  covered  under  the  State  system  could  not  exceed  expenditures 
that  would  have  been  made  if  the  State  system  were  not  in  effect. 
Under  the  second  test,  total  Medicare  expenditures  (including  Med¬ 
icare  part  C)  for  services  covered  under  the  State  system  could  not 
exceed  total  Medicare  expenditures  that  would  have  been  made  if 
the  State  system  were  not  in  effect. 

The  Secretary  would  annually  determine  whether  a  State  system 
has  met  each  of  the  required  tests. 

In  addition,  States  would  be  required  to  provide  assurances  that 
the  operation  of  the  system  would  not  reduce  access  by  individuals 

to  services  covered  under  the  system. 

State  systems  would  be  required  to  provide  for  equitable  treat¬ 
ment  of  payers,  although  payment  differentials  would  be  author¬ 
ized  for  payment  under  the  Medicaid  program,  as  long  as  the  ratio 
of  payments  under  Medicaid  relative  to  payments  under  private 
health  plans  is  not  less  than  the  ratio  in  the  year  prior  to  imple¬ 
mentation  of  the  State  system.  States  could  provide  for  negotiated 
rates  for  HMOs,  but  could  specify  minimum  payment  rates  for  all 


With  respect  to  equitable  treatment  of  payers,  the  Committee  in¬ 
tends  that  State  systems  may  provide  payment  differentials  among 
payers  as  long  as  the  differentials  are  based  on  objective  criteria, 
such  as  differences  in  cost  due  to  differences  in  enrollment  prac¬ 
tices  or  other  objective  criteria.  .  , 

State  systems  would  be  required  to  be  publicly  administered, 
which  would  not  preclude  a  State  from  contracting  with  private  or¬ 
ganizations  to  carry  out  the  requirements  of  the  State  system. 

States  would  be  required  to  file  an  initial  application,  annual  re 
ports,  and  other  reports  requested  by  the  Secretary  to  monitor  and 

evaluate  the  system.  , ,  ,  .  , 

(b)  Termination  of  approval. — The  Secretary  would  terminate  a 
State  system  if  the  Secretary  determines  that  a  State  has  not  met 
either  of  the  required  tests,  or  if  the  State  fails  to  meet  other  re¬ 
quirements  for  approval  of  a  State  provider  payment  system. 

If  the  requirements  were  not  met  by  a  State,  the  Secretary  wou 
provide  the  State  with  90-days  notice  of  the  intention  to  reinstate 
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the  Federal  private  sector  cost  containment  system  and  reinstate 
Medicare  payments  in  the  State.  The  State  could  request  a  hearing 
to  review  this  finding.  No  administrative  or  judicial  review  of  a  de¬ 
termination  by  the  Secretary  to  terminate  approval  of  a  State  sys¬ 
tem  would  be  permitted. 

The  Secretary  would  make  adjustments  to  the  maximum  pay¬ 
ment  rates  (under  the  Federal  private  sector  cost  containment  sys¬ 
tem  established  in  Title  VI)  that  could  apply  to  services  that  had 
been  covered  under  the  State  system  in  the  case  of  a  State  that 
failed  the  test  regarding  total  expenditures  in  a  State.  The  Sec¬ 
retary  would  adjust  Medicare  payment  rates  for  services  that  had 
been  covered  under  the  State  system  to  recoup  any  excess  Medicare 
spending  in  a  State  if  the  State  failed  the  test  regarding  Medicare 
expenditures. 

Adjustments  would  be  made  during  the  first  year  after  termi¬ 
nation  of  the  system,  or,  if  the  Secretary  determines  it  is  appro¬ 
priate,  over  a  three-year  period  beginning  in  the  first  year  after 
termination  of  the  system. 

(c)  Interim  adjustment  in  Medicare  payments. — During  the  first 
three  years  of  the  operation  of  a  State  program,  the  Secretary 
could,  at  the  Secretary’s  discretion,  upon  thirty  days  notice,  reduce 
payments  on  behalf  of  the  Medicare  program  to  a  State  or  to  health 
care  providers  in  a  State  in  order  to  ensure  that  Medicare  spending 
does  not  exceed  the  targets  otherwise  provided. 

In  the  case  of  a  finding  by  the  Secretary  that  payments  to  a 
State  or  to  providers  in  a  State  should  be  reduced,  the  Secretary 
would  hold  any  payments  in  dispute  until  either  the  State  provides 
evidence  to  the  satisfaction  of  the  Secretary  that  the  State  was  in 
compliance  with  spending  requirements,  or  approval  for  the  State 
plan  was  withdrawn  by  the  Secretary,  in  which  case  the  funds 
would  revert  to  the  Medicare  program. 

(d)  Use  of  Medicare  savings. — If  the  Secretary  determined  that  a 
State  system  produced  savings  to  the  Medicare  program  over  a  pe¬ 
riod  of  three  consecutive  years,  the  Secretary  would  pay  the  sav¬ 
ings  attributable  to  the  first  year  of  that  period  to  the  State  in  the 
following  year. 

Effective  Date. — Effective  upon  the  date  of  enactment. 

Sec.  3.  Standards  for  State  Benefit  Management  Programs 

Present  Law. — (a)  Requirements  for  approval. — No  provision. 

(b)  Requirements  with  respect  to  Medicare  beneficiaries. — No 
provision. 

(c)  Payments  to  states. — No  provision. 

(d)  Interim  adjustment  in  Medicare  payments. — No  provision. 

(e)  Use  of  Medicare  savings. — No  provision. 

(f)  Termination  of  approval. — No  provision. 

Explanation  of  Provision. — (a)  Requirements  for  Approval. — A 
State  program  for  management  of  all  health  care  benefits  provided 
in  the  State  would  be  required  to  guarantee  coverage  for  at  least 
the  guaranteed  national  benefit  package  to,  at  least,  all  residents 
of  the  State  eligible  under  this  Act  other  than  residents  covered 
under  Medicare  Parts  A  through  C,  and  excluding  individuals  par¬ 
ticipating  in  a  multistate  employer  plan  that  is  not  required  to  par- 
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ticipate  in  the  State  benefit  management  program  as  described  in 
section  one  above. 

Guarantee  of  coverage  could  be  through  a  State  single  payer  or 
public  plan,  an  employer  mandate,  a  combination  of  public  and  pri¬ 
vate  coverage,  competing  health  plans,  managed  competition,  or 
any  other  system,  provided  that  it  covered  all  residents  of  the 
State. 

States  would  be  required  to  assure,  to  the  satisfaction  of  the  Sec¬ 
retary,  that  services  under  the  guaranteed  national  benefit  package 
were  reasonably  accessible  to  all  residents  of  the  State  covered 
under  the  program. 

A  State  would  be  required  to  provide  assurances  to  the  Secretary 
that  expenditures  under  the  State  program  would  meet  the  tests 
applicable  to  State  provider  reimbursements  systems,  except  that 
the  test  regarding  Medicare  expenditures  would  only  apply  to  the 
extent  that  the  State  program  includes  coverage  of  Medicare  bene¬ 
ficiaries. 

For  the  purposes  of  determining  for  whom  a  State  benefit  man¬ 
agement  program  must  provide  coverage,  a  resident  would  be  de¬ 
fined,  consistent  with  current  law  definitions  under  Medicaid,  as  an 
individual  living  in  the  State  with  the  intention  of  remaining  there 
permanently  or  indefinitely.  Eligibility  for  benefits  under  the  State 
program  could  not  be  denied  because  an  individual  has  not  resided 
in  that  State  for  a  specified  period,  or  because  the  individual  is 
temporarily  absent  from  the  State.  A  State  would  not  be  required 
to  provide  coverage  under  a  benefit  management  program  to  indi- 
viduals  residing  in  the  State  substantially  for  the  purpose  of  receiv¬ 
ing  medical  treatment  in  that  State.  .  , 

State  programs  would  be  required  to  be  publicly  administered, 
which  would  not  preclude  a  State  from  contracting  with  private  or¬ 
ganizations  to  carry  out  the  requirements  of  the  State  program. 

States  would  be  required  to  file  an  initial  application,  annual  re¬ 
ports,  and  other  reports  requested  by  the  Secretary  to  monitor  the 

P1*To  the  extent  that  a  State  proposed  to  provide  benefits  directly 
through  a  public  plan,  the  public  plan  would  be  required  to  meet 

additional  standards.  The  public  plan  would  be  required  to  meet 

the  Federal  standards  pertaining  to  pre-existing  condition  exclu¬ 
sions  open  enrollment,  guaranteed  renewal,  and  community  rating 
that  would  be  established  by  the  Secretary  with  respect  to  private 
health  plans.  The  public  plan  would  be  required  to  provide  for  cov¬ 
erage  of  out-of-state  benefits,  and  to  provide  for  coordination  of 
benefits  with  health  plans  in  other  States.  The  public  plan  would 
also  be  required  to  comply  with  the  national  administrative  sim¬ 
plification  standards.  .  „  „  .  . 

A  State  may  not  prohibit  providers  in  the  State  from  receiving 

payment  for  services  provided  to  individuals  enrolled  in  an  eligible 
multistate  self-insured  plan  for  which  the  sponsor  elects  not  to  par¬ 
ticipate  in  the  State  benefit  management  program,  or  imposing 
other  rules  that  restrict  the  ability  of  providers  from  furnishing 

services  to  these  individuals.  .  .  A 

(b)  Requirements  with  respect  to  Medicare  beneficiaries.— A 
State  could  apply  at  any  time  to  include  in  the  State  program  cov¬ 
erage  for  individuals  eligible  under  Medicare  Part  C.  After  three 
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years  of  experience  with  a  State  program,  a  State  could  apply  to 
integrate  coverage  under  Medicare  Parts  A  and  B  into  a  State- 
based  system. 

States  would  be  required  to  assure,  to  the  satisfaction  of  the  Sec¬ 
retary,  that  all  services  for  which  Medicare  beneficiaries  would  oth¬ 
erwise  be  eligible  would  be  provided  under  the  State  system,  with¬ 
out  any  additional  cost  to  beneficiaries  and  would  be  reasonably  ac¬ 
cessible  to  all  beneficiaries  residing  in  the  State. 

A  State  that  applies  to  include  Medicare  eligible  individuals  in 
the  State  program  must  ensure  that  these  individuals  would  be  eli¬ 
gible  for  the  same  benefits  and  provided  the  same  opportunities 
with  respect  to  choice  of  health  plans  as  other  residents  of  the 
State. 

(c)  Payments  to  States. — In  general,  in  the  case  of  a  State  operat¬ 
ing  a  program  that  includes  Medicare  beneficiaries,  the  Medicare 
program  would  pay  providers  for  services  provided  to  Medicare 
beneficiaries  in  accordance  with  payment  rules  established  by  the 
State  under  the  State  program. 

A  State  could  elect  to  pay  providers  directly  for  services  provided 
to  Medicare  beneficiaries  in  accordance  with  payment  rules  under 
the  State  program,  in  which  case  the  Medicare  program  would  re¬ 
imburse  the  State  for  such  services  in  accordance  with  rules  estab¬ 
lished  by  the  Secretary  for  such  reimbursement. 

A  State  could  further  elect  to  have  Federal  payments  for  services 
provided  to  Medicare  beneficiaries  that  would  otherwise  be  made 
on  behalf  of  State  residents  to  be  paid  directly  to  the  State  on  a 
periodic  basis. 

In  a  State  with  an  approved  program,  Federal  premium  subsidies 
would,  in  general,  continue  to  be  paid  directly  to  eligible  individ¬ 
uals.  The  State,  could,  however,  elect  to  have  payments  that  would 
otherwise  be  paid  to  eligible  residents  of  the  State  with  respect  to 
premium  certificates  paid  directly  to  the  State  on  a  periodic  basis. 
In  the  case  of  a  State  that  elects  to  include  individuals  eligible  for 
Medicare  Part  C  in  the  State  program,  the  Secretary  would  make 
payments  to  the  State,  on  a  periodic  basis,  with  respect  to  reduc¬ 
tions  in  premiums  that  would  otherwise  be  provided  to  individuals 
if  they  were  participating  in  Part  C. 

In  general,  in  determining  payments  to  the  States  for  premium 
certificates  or  Medicare  Part  C  premium  subsidies  the  Secretary 
would  estimate  payments  that  would  otherwise  be  made  to  eligible 
individuals  residing  in  the  State  in  the  most  recent  year,  trended 
forward  by  the  projected  national  growth  in  Federal  subsidies. 

In  the  case  of  a  State  with  an  approved  State  program  in  effect 
on  or  before  January  1,  1998,  the  State  would  be  required,  for  cal¬ 
endar  year  1998,  to  establish  a  program  to  determine  eligibility  of 
State  residents  for  Federal  premium  certificates,  comparable  to  the 
Federal  method  of  determination,  and  to  submit  information  re¬ 
quired  by  the  Secretary  to  enable  the  Secretary  to  appropriately  es¬ 
timate  payments  to  the  State  for  that  year  for  the  population  eligi¬ 
ble  for  premium  certificates. 

The  Secretary,  using  information  provided  by  the  Secretary  of 
the  Treasury,  would  reconcile  premium  certificate  payments  made 
to  the  State  and  make  appropriate  adjustments  in  future  payments 
to  the  State  to  reflect  any  overpayments  or  underpayments. 
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In  a  State  with  an  approved  program,  Federal  wrap-around  bene¬ 
fits  defined  under  Title  VIII  of  this  Act,  would  continue  to  be  pro¬ 
vided  for  individuals  determined  to  be  eligible  for  such  benefits.  A 
State  could,  however,  elect  to  have  Federal  payments  for  wrap¬ 
around  benefits  that  would  otherwise  be  made  on  behalf  of  State 
residents  paid  directly  to  the  State  on  a  periodic  basis. 

In  such  case,  the  State  would  be  required  to  provide  assurances 
that  comparable  wrap-around  benefits  would  be  provided  under  the 
State  program  to  individuals  who  would  be  eligible  for  Federal  ben¬ 


efits. 

In  general,  in  determining  payments  to  the  States  the  Secretary 
would  estimate  Federal  wrap-around  benefit  as  defined  under  Title 
VIII  of  this  Act,  payments  that  would  otherwise  be  made  by  total¬ 
ing  payments  made  to  individuals  residing  in  the  State  in  the  most 
recent  year,  trended  forward  by  the  national  growth  in  the  Federal 
wrap-around  benefits. 

In  the  case  of  a  State  with  an  approved  State  program  in  effect 
on  or  before  January  1,  1998,  the  State  would  be  required,  for  cal¬ 
endar  year  1998,  to  establish  a  program  to  determine  the  eligibility 
of  State  residents  for  Federal  wrap-around  benefits,  comparable  to 
the  Federal  method  of  determination,  and  to  submit  information  re¬ 
quired  by  the  Secretary  to  enable  the  Secretary  to  estimate  as  ap¬ 
propriate  payments  to  the  State  for  that  year. 

Payments  made  directly  to  States  with  respect  to  any  premium 
certificates,  Part  C  subsidies,  wrap-around  benefits,  or  payments 
made  on  behalf  of  Medicare  beneficiaries  would  be  offset  by  Medic¬ 
aid  maintenance  of  effort  payments  owed  by  the  State  (described 
in  Title  VIII)  prior  to  payment  by  the  Secretary  to  the  State. 

(d)  Interim  adjustment  in  Medicare  payments— During  the  first 
three  years  of  a  State  program  which  includes  Medicare  bene¬ 
ficiaries  (including  Medicare  part  C),  the  Secretary  could,  at  the 
Secretary’s  discretion,  upon  thirty  days  notice,  reduce  payments  on 
behalf  of  the  Medicare  program  to  a  State  or  to  health  care  provid¬ 
ers  in  a  State  in  order  to  ensure  that  Medicare  spending  does  not 
exceed  the  targets  otherwise  provided. 

In  the  case  of  a  finding  by  the  Secretary  that  payments  to  a 
State  or  to  providers  in  a  State  should  be  reduced,  the  Secretary 
would  hold  any  payments  in  dispute  until  either  the  State  provides 
evidence  to  the  satisfaction  of  the  Secretary  that  the  State  was  in 
compliance  with  spending  requirements,  or  approval  for  the  State 
plan  was  withdrawn  by  the  Secretary,  in  which  case  the  funds 

would  revert  to  the  Medicare  program.  x  r  , 

This  provision  would  not  apply  in  the  case  of  a  State  for  which 
Medicare  is  making  a  periodic  payment  of  the  estimated  costs  asso¬ 
ciated  with  benefits  that  would  have  been  provided  to  Medicare 

(e)  Use  of  Medicare  savings. — If  the  Secretary  determined  that  a 
State  system  produced  savings  to  the  Medicare  program  over  a  pe¬ 
riod  of  three  consecutive  years,  the  Secretai^  would  pay  the  sav¬ 
ings  attributable  to  the  first  year  of  that  period  to  the  State  in  the 

f°  This  provision  would  not  apply  in  the  case  of  a  State  for  which 
Medicare  is  periodically  paying  the  State  an  estimate  of  the  pay- 
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ments  that  would  otherwise  be  made  on  behalf  of  services  provided 
to  Medicare  beneficiaries  if  the  State  program  was  not  in  effect. 

(f)  Termination  of  approval. — The  Secretary  would  terminate  a 
State  system  if  the  Secretary  determines  that  a  State  has  not  met 
either  of  the  required  tests  pertaining  to  health  expenditures  in  the 
State,  or  if  the  State  fails  to  meet  other  requirements  for  approval 
of  a  State  benefit  management  program,  such  as  the  requirement 
that  services  under  the  guaranteed  national  benefit  package  were 
reasonably  accessible  to  all  residents  of  the  State. 

If  the  Secretary  determines  that  the  requirements  were  not  met 
by  a  State,  the  Secretary  would  provide  the  State  with  90-days  no¬ 
tice  of  the  intention  to  re-instate  the  Federal  private  sector  cost 
containment  system  and  to  reinstate  Medicare  part  A  and  B  and 
Medicare  part  C  in  the  State,  if  these  programs  were  incorporated 
in  the  State  system.  The  State  could  request  a  hearing  to  review 
this  finding.  No  administrative  or  judicial  review  of  a  determina¬ 
tion  by  the  Secretary  to  terminate  approval  of  a  State  system 
would  be  permitted. 

In  the  case  of  a  State  benefit  management  program  which  in¬ 
cludes  Medicare  parts  A  and  B  or  Medicare  part  C,  and  fails  to 
meet  requirements  of  such  programs,  the  Secretary  would  make 
payment  for  any  services  provided  to  Medicare  beneficiaries  which 
would  have  been  paid  under  Medicare,  but  were  not  reimbursed 
under  the  State  program. 

The  Secretary  would  make  adjustments  to  the  maximum  pay¬ 
ment  rates  and  to  Medicare  payments  to  recoup  any  excess  spend¬ 
ing  in  the  same  manner  as  would  apply  under  a  State  provider  re¬ 
imbursement  system. 

Effective  Date. — Effective  upon  the  date  of  enactment. 

Title  V.  Health  Plans  and  Health  Alliances 

Subtitle  A.  Establishment  of  federal  standards  for  health  plans  sold 

to  individuals  and  employers 

Sec.  1.  Establishment  and  Enforcement  of  Federal  Standards 

Present  Law. — In  general,  Federal  standards  have  not  been  es¬ 
tablished  for  health  plans  sold  to  individuals  and  employers.  Fed¬ 
eral  standards  under  section  1882  of  the  Social  Security  Act  apply 
to  Medicare  supplemental  insurance  policies.  States,  subject  to  ap¬ 
proval  by  the  Secretary,  may  enforce  the  standards  by  adopting  a 
regulatory  program  approved  by  the  Secretary  as  meeting  the  Fed¬ 
eral  requirements.  In  the  case  of  a  State  that  does  not  have  an  ap¬ 
proved  regulatory  program,  the  Secretary  enforces  standards  for 
Medicare  supplemental  insurance  policies.  Title  XIII  of  the  Public 
Health  Service  Act  establishes  standards  for  Health  Maintenance 
Organizations  that  voluntarily  seek  Federal  qualification. 

Explanation  of  Provision. — The  Secretary  would  promulgate,  by 
July  1,  1995,  regulations  to  implement  Federal  standards  for  car¬ 
riers  with  respect  to  health  plans  sold  to  individuals  and  employ¬ 
ers. 

States  would  be  required  to  adopt  the  Federal  standards.  The 
Secretary  would  certify  State  compliance  and  would  assume  re- 


419 


sponsibility  for  enforcing  the  standards  in  a  State  that  did  not  com¬ 
ply- 

States  would  continue  to  regulate  financial  solvency  of  carriers 
with  respect  to  health  plans  sold  to  individuals  and  employers 
using  standards  at  least  as  stringent  as  standards  established  by 
the  National  Association  of  Insurance  Commissioners  (NAIC).  If 
within  six  months  after  the  date  of  enactment,  the  NAIC  estab¬ 
lishes  standards  with  respect  to  the  requirements  set  forth  below, 
and  the  Secretary  approves  the  standards  as  meeting  the  require¬ 
ments,  the  NAIC  standards  would  be  treated  as  part  of  the  Federal 
standards  for  health  plans. 

Standards  would  be  established  with  respect  to  the  authority  of 
States  to  examine  the  financial  records  of  carriers  with  respect  to 
health  plans  whenever  necessary,  to  require  that  carriers  offering 
health  plans  have  and  maintain  a  minimum  level  of  capital  and 
surplus  to  transact  business  and  the  authority  to  require  additional 
capital  surplus  if  necessary;  to  require  carriers  offering  health 
plans  to  use  certain  accounting  practices  and  procedures;  to  order 
a  carrier  to  take  necessary  corrective  action  or  cease  practices 
which,  if  not  corrected,  could  place  the  carrier  or  the  health  plan 
in  a  hazardous  financial  condition;  to  require  that  securities  owned 
by  plans  be  reduced  in  accordance  with  recognized  standards;  to  re¬ 
quire  a  diversified  investment  portfolio;  to  administer  plans  found 
to  be  insolvent;  and  to  ensure  the  payment  of  claims  on  behalf  of 
individual  subscribers  to  a  health  plan  offered  by  a  carrier  that  is 
deemed  insolvent.  The  standards  would  further  provide  that  an  in- 
dividual  enrolled  in  an  insured  health  plan  that  becomes  insolvent 
would  not  be  liable  for  any  payment  for  services  beyond  any  cost¬ 


sharing  requirements.  .  ,  .  .  .  ,,  , . 

If  the  NAIC  did  not  develop  standards  within  the  six-month  time 
period  or  the  Secretary  finds  the  standards  do  not  meet  the  re¬ 
quirements  specified  above,  the  Secretary  would  be  required  to 
specify  standards  to  meet  the  requirements.  _ 

The  sale  or  issuance  of  a  health  plan  not  in  compliance  with  I fed¬ 
eral  standards  would  be  subject  to  civil  monetary  penalties  I  he 
provisions  of  section  1128A  of  the  Social  Security  Act  (other  than 
subsection  (a)  and  (b))  would  apply.  A  person  who  sells  or  issues 
a  health  plan  in  violation  of  the  requirement  for  certification  would 
be  subject  to  a  civil  money  penalty  not  to  exceed  $25,000  for  each 
violation.  A  person  that  sells  or  issues  a  health  plan  in  violation 
of  the  requirements  pertaining  to  non-discrimination,  open  enroll¬ 
ment  pre-existing  condition  exclusions,  continuation  of  coverage, 
marketing  of  health  plans,  or  essential  community  providers  would 
be  subject  to  a  civil  money  penalty  not  to  exceed  $10,000  for  each 

Vi  With  respect  to  enforcing  anti-discrimination  rc9uirei£e*?ts’ 
Secretary  of  HHS  would  have  the  authority  to  withhold  Federal  fi¬ 
nancial  assistance  to  a  State  that  is  not  in  compliance  with  the 
adoption  and  enforcement  of  the  Federal  requirements  and  to  refer 
matters  involving  non-complying  health  plans  to  the  United  States 

Attornev  General  for  further  action. 

State 7  laws  imposing  requirements  with  respect  to  rating  of 
health  plans,  market  sectors,  pre-existing  condition  exclusions  and 
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utilization  review  that  are  inconsistent  with  the  Federal  standards 
under  this  Title  would  be  preempted  by  the  provisions  of  this  Title. 

Effective  Date. — In  general,  States  would  be  required  to  adopt  the 
Federal  standards  effective  for  health  plans  sold  to  individuals  and 
employers  beginning  on  January  1,  1997.  An  exception  would  be 
provided  for  States  in  which  the  legislature  was  not  scheduled  to 
meet  during  calendar  year  1996.  These  States  would  be  required  »to 
adopt  the  standards  effective  for  health  plans  sold  to  individuals 
and  employers  beginning  on  January  1,  1998,  or  the  first  day  of  the 
first  quarter  after  the  close  of  the  next  scheduled  meeting  of  the 
State  legislature,  whichever  is  earlier. 

Sec.  2.  Standards  and  Requirements  for  Health  Plans  Sold  to 
Individuals  and  Employers 

Present  Law. — No  Federal  standards  have  been  established  for 
carriers  with  respect  to  health  plans  sold  to  individuals  and  em¬ 
ployers.  Some  States  have  established  small  group  health  insur¬ 
ance  standards,  and  a  few  have  established  standards  for  health 
plans  sold  to  individuals.  States  generally  require  that  carriers  of¬ 
fering  health  plans  sold  to  individuals  and  employers  include  par¬ 
ticular  benefits  and  cover  the  provision  of  benefits  by  specific  types 
of  health  care  providers. 

(a)  Establishment  of  market  sectors. — No  provision. 

(b)  Requirement  for  certification. — No  provision. 

(c)  Non-discrimination  requirements. — No  provision. 

(d)  Open  enrollment  requirements. — No  provision. 

(e)  Prohibition  on  pre-existing  condition  exclusions. — No  provi¬ 
sion. 

(f)  Prohibition  on  waiting  periods. — No  provision. 

(g)  Continuation  of  coverage  requirements. — COBRA  requires 
employers  with  20  or  more  employees  to  provide  certain  employees 
and  their  families  the  option  of  purchasing  continued  health  insur¬ 
ance  coverage  at  group  rates  in  the  case  of  certain  qualifying 
events.  Health  insurers  are  liable  for  COBRA  violations  if  there  is 
a  written  agreement  with  an  employer  providing  that  the  insurer 
has  assumed  responsibility  for  COBRA-related  acts. 

(h)  Market  exit. — No  provision. 

(i)  Benefit  requirements. — No  provision. 

(j)  Community  rating  requirements. — No  provision. 

(k)  Study  and  development  of  risk  adjustment  methodology. — No 
provision. 

(l)  Additional  standards  for  managed  care  plans  and  point-of- 
service  plans. — No  provision. 

(m)  Standards  for  marketing  health  plans. — No  provision. 

(n)  Essential  community  providers. — No  provision. 

(o)  Utilization  review  standards. — No  provision. 

(p)  Additional  requirements  for  insured  health  plans. — No  provi¬ 
sion. 

Explanation  of  provision. — (a)  Establishment  of  market  sectors. — 
Five  separate  market  sectors  would  be  established  for  health  plans 
sold  to  individuals  and  employers.  A  carrier  offering  a  health  plan 
in  a  State  could  choose  to  offer  health  plans  in  one  or  more  market 
sectors. 
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The  five  sectors  would  be  the  individual  market;  the  small  em¬ 
ployer  market,  defined  to  include  employers  with  2  to  100  employ¬ 
ees;  the  large  employer  market,  defined  to  include  employers  with 
more  than  100  employees;  the  association  market;  and  the  health 
alliance  market. 

The  association  market  would  include  associations,  religious  fra¬ 
ternal  organizations,  or  other  organizations  certified  by  the  Sec¬ 
retary  as  having  been  formed  for  purposes  other  than  the  sale  of 
health  insurance,  and  with  at  least  1,000  individual  members  or 
200  employer  members,  and  which  offered  insurance  as  of  Decem¬ 
ber  31,  1993.  Associations  include  trade  associations,  industry  asso¬ 
ciations,  professional  associations,  chambers  of  commerce  or  other 
public  entity  associations,  including  wholly-owned  subsidiaries  or 
corporations,  if  the  subsidiary  or  corporation  is  wholly  owned  by 
one  or  more  associations. 

(b)  Requirement  for  certification. — A  carrier  could  not  offer  a 
health  plan  in  any  market  sector  unless  the  plan  had  been  certified 
by  the  State  (or  by  the  Secretary  in  the  case  of  a  State  for  which 
the  Secretary  is  enforcing  the  Federal  standards)  as  meeting  the 
standards  of  this  Title. 

Health  plans  subject  to  the  certification  requirement  would  be 
defined  to  exclude  coverage  only  for  accident,  dental,  vision,  disabil¬ 
ity  income,  or  long-term  care  insurance,  or  any  combination  there¬ 
of;  Medicare  supplemental  insurance;  coverage  issued  as  a  supple¬ 
ment  to  liability  insurance;  liability  insurance,  including  general  li¬ 
ability  insurance  and  automobile  liability  insurance;  worker  s  com¬ 
pensation  or  similar  insurance;  automobile  medical-payment  insur¬ 
ance;  coverage  for  a  specified  disease  or  illness;  a  hospital  or  fixed 
indemnity  policy;  and  coverge  provided  exclusively  to  individuals 
who  are  not  eligible  individuals  under  the  Health  Security  Act. 

(c)  Non-discrimination  requirements. — A  carrier  offering  a  health 
plan  in  any  market  sector  could  not  deny  coverage  to  any  employer 
or  individual  due  to  health  status,  claims  experience,  receipt  of 
health  care,  medical  history,  or  lack  of  evidence  of  insurability  or 


medical  condition.  .  ...  . 

A  carrier  would  be  prohibited  from  engaging  directly  or  indirectly 
in  activities,  including  the  selection  of  a  service  area  or  selection 
of  a.  provider  network,  that  would  have  the  effect  of  discriminating 
against  an  individual  on  the  basis  of  race,  national  origin,  religion, 
gender,  sexual  orientation,  language,  socio-economic  status,  age, 
health  status  or  anticipated  need  for  health  services. 

(d)  Open  enrollment  requirements.— A  carrier  offering  a  health 
plan  in  the  small  employer,  large  employer,  and  association  market 
sectors  would  be  required  to  provide  year-round  open  enrollment  to 
any  employer  or  association  (or  other  eligible  arrangement)  in  the 

sector 

A  carrier  offering  coverage  in  the  individual  market  would  be  re¬ 
quired  to  participate  in  and  advertise  during  an  annual  open  en¬ 
rollment  period  established  by  the  State  and  lasting  at  least  45 
days  during  which  individuals  other  than  new  market  entrants 
could  switch  among  health  plans  offered  in  the  individual  market 
During  an  individual’s  first  year  of  enrollment  in  the  individual 
market,  the  individual  could  choose  to  switch  among  health  plans 
offered  outside  of  the  annual  open  enrollment  period.  The  individ- 
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ual  would  be  required  to  give  45-days  notice  before  the  effective 
date  of  the  change  in  health  plans  could  take  effect,  and  the  indi¬ 
vidual  could  make  such  a  change  only  once  within  the  year.  After 
the  first  year  of  enrollment,  changes  could  only  be  made  during  the 
open  enrollment  period. 

A  carrier  offering  coverage  in  the  individual  market  could  not 
deny  coverage  at  any  time  to  an  individual  who  is  a  new  entrant 
to  the  individual  market,  and  could  elect  to  provide  continuous 
open  enrollment  for  any  individual  seeking  coverage. 

A  carrier  offering  a  health  plan  in  the  association  sector  could  re¬ 
strict  enrollment  to  members  of  the  association.  A  carrier  that  is 
also  an  association,  religious  fraternal  benefit  society  or  other  orga¬ 
nization  certified  by  the  Secretary  as  described  above  could  restrict 
enrollment  to  members  of  the  organization  if  the  carrier  meets  the 
other  requirements  of  this  Title. 

A  carrier  offering  a  managed  care  plan  could  apply  to  the  State 
(or  the  Secretary  in  the  case  of  a  State  for  which  the  Secretary  is 
enforcing  the  Federal  standards)  to  close  enrollment  in  the  plan  in 
all  or  part  of  its  service  area  if  the  carrier  demonstrates  that  the 
plan  has  reached  its  capacity  to  absorb  new  members. 

A  transitional  rule  would  provide  for  exceptions  to  the  open  en¬ 
rollment  requirement.  A  carrier  offering  a  health  plan  in  the  indi¬ 
vidual  market  prior  to  January  1,  1998,  could  refuse  to  enroll  an 
individual  in  a  health  plan,  except  during  an  annual  30-day  open 
enrollment  period  during  which  the  plan  would  be  required  to  pro¬ 
vide  for  enrollment  of  any  individual  and  for  which  the  plan  would 
be  required  to  advertise.  The  timing  of  the  open  enrollment  period 
would  be  established  by  the  State  for  all  carriers  offering  a  health 
plan  in  the  individual  market. 

A  similar  transitional  rule  would  apply  to  carriers  offering  in  the 
small  employer  market  in  certain  cases.  A  carrier  offering  a  health 
plan  in  the  small  employer  market  could  elect  not  to  comply  with 
the  continuous  open  enrollment  requirement  prior  to  January  1, 
1998,  with  respect  to  employers  that  did  not  meet  participation  re¬ 
quirements  of  the  carrier  in  accordance  with  standards  established 
by  the  Secretary.  A  carrier  electing  not  to  comply  with  the  continu¬ 
ous  open  enrollment  requirement  for  these  employers  would  be  re¬ 
quired  to  participate  in  and  advertise  during  an  annual  30-day 
open  enrollment  period,  the  timing  of  which  would  be  established 
by  the  State  for  all  carriers  offering  a  health  plan  in  the  small  em¬ 
ployer  market. 

(e)  Prohibition  on  pre-existing  condition  exclusions. — Effective 
January  1,  1998,  a  carrier  offering  a  health  plan  in  any  sector 
could  not  exclude  or  limit  coverage  based  on  a  pre-existing  health 
condition  of  an  individual. 

A  transitional  rule  would  apply  prior  to  "January  1,  1998.  Under 
the  transitional  rule,  pre-existing  condition  exclusions  would  be 
limited  to  six  months  for  newly  insured  individuals.  For  individuals 
with  previous  coverage,  the  exclusion  would  be  reduced  by  one 
month  for  each  month  of  previous  coverage,  if  previous  coverage 
was  continuous,  defined  as  having  no  more  than  three  consecutive 
months  without  coverage.  A  pre-existing  condition  would  be  defined 
as  a  condition  which  has  been  diagnosed  or  treated  during  the  six- 
month  period  prior  to  coverage.  The  exclusion  would  not  apply  to 
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services  provided  to  newborns.  A  carrier  that  did  not  apply  any 
pre-existing  condition  exclusion  prior  to  enactment  of  this  limita¬ 
tion  would  be  prohibited  from  applying  any  exclusion  during  the 
transitional  period. 

(f)  Prohibition  on  waiting  periods. — A  carrier  would  be  required 
to  provide  coverage  of  an  individual  as  of  the  first  day  of  the  month 
following  the  month  of  enrollment,  except  that  the  State  would  de¬ 
termine  the  effective  date  of  enrollment  of  individuals  enrolling  in 
a  plan  during  an  annual  open  enrollment  period  established  by  a 
State.  No  additional  waiting  periods  for  coverage  would  be  per¬ 
mitted. 

(g)  Continuation  of  coverage  requirements. — A  carrier  offering  a 
health  plan  in  any  sector  would  be  required  to  guarantee  renew- 
ability  of  coverage,  and  could  only  refuse  to  renew  coverage  due  to 
nonpayment  of  premiums  and  to  fraud  or  misrepresentation  of  a 
material  fact.  Individuals  enrolled  in  plans  for  which  coverage  is 
terminated  would  automatically  be  eligible  for  enrollment  in  Medi¬ 
care  Part  C. 

Effective  January  1,  1998,  a  carrier  would  be  permitted  to  cancel 
or  not  renew  a  health  insurance  policy  issued  prior  to  the  adoption 
of  the  Federal  standards  in  a  State  because  the  policy  does  not  pro¬ 
vide  for  the  guaranteed  national  benefit  package,  notwithstanding 
State  laws  or  contractual  requirements  guaranteeing  renewability 
of  such  policies.  In  such  case,  the  carrier  would  be  required  to  offer 
individuals  the  opportunity  to  convert  coverage  to  a  plan  providing 
for  the  guaranteed  national  benefit  package. 

(h)  Market  Exit. — A  carrier  offering  a  health  plan  in  a  sector 
would  be  allowed  to  stop  renewing  and  enrolling  individuals  and 
employers  in  the  plan  if  the  carrier  is  exiting  the  market  and  the 
carrier  provides  sufficient  notice  to  enrollees  and  regulatory  au¬ 
thorities.  A  carrier  terminating  such  a  plan  would  be  prohibited 
from  offering  a  similar  plan  (e.g.,  managed  care,  point-of-service, 
fee-for-service)  for  five  years  in  the  market  sector  in  the  State,  or 
with  respect  to  a  managed  care  or  point-of-service  plan  that  has  a 
service  area  that  is  smaller  than  the  State,  in  the  plan’s  service 
area.  These  market  exit  rules  would  also  apply  to  carriers  exiting 
the  market  pursuant  to  a  joint  marketing  agreement  entered  into 
prior  to  January  1,  1994. 

(i)  Benefit  Requirements.— A  carrier  offering  a  health  plan  in  any 
sector  would  be  required  to  provide  the  guaranteed  national  bene¬ 
fits  defined  in  Title  III  as  a  separate  package.  A  carrier  could  pro¬ 
vide  benefits  under  one  or  more  of  three  types  of  health  plans. 

A  carrier  could  offer  a  health  plan  (such  as  a  fee-for-service  plan) 
that  provides  for  an  unlimited  choice  of  providers  using  the  stand- 
ard  cost-sharing  schedule  set  forth  in  Title  III.  Such  a  plan  could 
restrict  coverage  for  services,  in  accordance  with  limits  specified  by 
the  Secretary,  through  utilization  review,  prior  approval  for  speci¬ 
fied  services  other  than  emergency  services  and  not  including  rou¬ 
tine  prior  approval  for  services,  and  exclusion  of  providers  based  on 
evidence  of  poor  quality  care. 

A  carrier  could  also  offer  a  managed  care  plan,  which  provides 
services  primarily  through  a  provider  network  subject  to  the  alter¬ 
native  cost-sharing  schedule  established  for  managed  care  plans  in 
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Title  III,  and  meets  the  additional  standards  required  under  this 
Title  for  managed  care  plans. 

A  carrier  with  a  provider  network  could  also  choose  to  offer  a 
point-of-service  plan.  A  point-of-service  plan  would  be  defined  as  a 
plan  providing  for  an  unlimited  choice  of  providers  under  which  an 
individual  enrollee  could  choose,  at  any  time,  to  obtain  services 
from  the  plan’s  provider  network,  or  from  any  other  provider.  When 
the  service  is  provided  by  a  network  provider,  the  alternative  cost¬ 
sharing  schedule  set  forth  for  managed  care  plans  would  apply. 
When  the  service  is  provided  by  any  other  provider,  the  standard 
cost-sharing  schedule  would  apply. 

A  high-deductible  option  could  be  offered  by  a  carrier  in  the 
small  employer  and  large  employer  markets.  In  these  markets,  a 
carrier  could  offer  the  guaranteed  national  benefit  package  with  a 
high  deductible,  as  set  forth  in  Title  III.  A  high  deductible  plan 
could  only  be  offered  by  a  carrier  to  an  employer  that  demonstrates 
that  the  employer  is  making  contributions  to  a  medical  savings  ac¬ 
count  established  pursuant  to  Title  XI. 

State  laws  that  require  health  plans  to  include  benefits  in  addi¬ 
tion  to  the  guaranteed  national  benefit  package  would  be  pre¬ 
empted. 

A  carrier  would  be  required  to  comply  with  requirements  pertain¬ 
ing  to  the  ability  of  eligible  individuals  enrolled  in  a  private  health 
plan  to  elect  coverage  under  a  State  comprehensive  managed  men¬ 
tal  health  program  as  described  in  Title  III. 

(j)  Community  Rating  Requirements. — Carriers  would  be  re¬ 
quired  to  offer  health  plans  at  a  community-rated  premium  within 
each  market  sector  in  which  the  carrier  sells  coverage,  except  the 
large  employer  market.  A  community-rated  premium  means  a  pre¬ 
mium  differentiated  only  by  enrollment  category  within  a  geo¬ 
graphic  area  as  defined  below  for  each  type  of  plan  offered  by  a  car¬ 
rier  (i.e.,  managed  care,  point-of-service,  fee-for-service). 

For  purposes  of  community  rating,  the  entire  part  of  a  Metropoli¬ 
tan  Statistical  Area  (MSA)  would  be  in  the  same  community,  with¬ 
out  regard  to  State  boundaries.  In  general,  all  non-MSA  areas  in 
a  State  would  be  in  the  same  community,  except  that  a  State  could 
divide  non-MSA  areas  within  the  State  for  the  purposes  of  commu¬ 
nity  rating. 

Separate  community  rates  would  apply  to  three  enrollment  cat¬ 
egories:  individual,  single-parent,  and  family.  Differences  in  pre¬ 
miums  between  these  categories  would  reflect  differences  in  the  ac¬ 
tuarial  value  of  the  guaranteed  national  benefit  package,  consistent 
with  standards  established  by  the  Secretary. 

A  carrier  offering  a  health  plan  in  the  large  employer  market 
would  be  required  to  establish  separate  premiums  for  the  three  en¬ 
rollment  categories  defined  above,  although  premiums  need  not  be 
community-rated. 

A  carrier  offering  a  health  plan  in  the  health  alliance  sector 
would  be  required  to  offer  the  plan  at  the  same  community  rates 
that  would  otherwise  apply  to  the  plan  if  sold  directly  in  the  indi¬ 
vidual  or  small  employer  market,  except  that  a  carrier  could  nego¬ 
tiate  an  administrative  discount  with  an  alliance  reflecting  reduced 
enrollment  and  administrative  costs  associated  with  sale  of  the 
plan  through  the  alliance.  The  carrier’s  negotiated  administrative 
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discount  would  be  applied  uniformly  to  every  purchaser  through 
the  alliance,  except  that  separate  discounts  could  be  negotiated  and 
applied  to  individual  and  small  employer  purchasers. 

The  discount  would  apply  with  respect  to  health  alliances  estab¬ 
lished  by  a  State  or  local  government  entity  under  the  grant  pro¬ 
gram  established  under  Subtitle  E,  those  that  would  meet  the  re¬ 
quirements  for  health  alliances  under  Subtitle  E  but  are  located  in 
a  State  or  local  government  area  that  is  not  participating  in  the 
grant  program. 

Carriers  would  be  allowed  to  phase  in  community-rated  pre¬ 
miums  for  a  health  plan  over  a  three-year  period.  Under  the  phase- 
in  schedule,  the  range  of  premiums  charged  by  a  carrier  for  the 
guaranteed  national  benefit  package  in  the  first  year  of  the  transi¬ 
tion  could  not  be  greater  than  two-thirds  of  the  range  of  premiums 
charged  for  similar  benefits  (for  similar  type  of  health  plan  such  as 
managed  care  or  point-of-service  plan)  in  the  previous  year.  The 
range  of  premiums  charged  for  the  guaranteed  national  benefit 
package  in  the  second  year  of  the  transition  could  not  be  greater 
than  one-half  of  the  range  of  premiums  charged  by  the  carrier  for 
a  similar  plan  in  the  previous  year. 

(k)  Study  and  development  of  risk  adjustment  methodology.— t  he 
Secretary  would  be  required  to  develop  one  or  more  model  interim 
risk-adjustment  systems  that  would  be  issued  with  the  Federal 
standards  for  health  plans  by  July  1,  1995. 

Each  State  would  be  required  to  adopt  a  risk-adjustment  system 
that  would  apply  to  all  carriers  selling  health  plans  in  the  State 
other  than  in  the  large  employer  market.  The  State  system  would 
be  a  model  system  developed  by  the  Secretary,  or  a  State’s  own  al¬ 
ternative  system,  if  approved  by  the  Secretary. 

The  model  system  could  involve  risk  adjustment,  reinsurance,  or 
both  and  could  take  into  account  factors  such  as  age,  sex,  other  de¬ 
mographic  characteristics,  health  status,  geographic  area  of  resi¬ 
dence,  socio-economic  status,  receipt  of  benefits  under  the  supple¬ 
mental  Security  Income  or  Aid  to  Families  with  Dependent  Chil¬ 
dren  programs,  and  other  factors  that  are  found  to  predict  the  use 
of  health  services  by  individuals. 

The  Secretary  would  also  be  required  to  study  and  develop  a  sep¬ 
arate  pediatric  risk  adjustment  or  reinsurance  methodology  based 
on  health  risk  factors  existing  solely  within  the  pediatric  health 

C°The  Secretary  would  be  required  to  continue  to  study  and  peri- 
odically  refine  the  model  risk-adjustment  system  or  systems  issued 

(l)  Additional  standards  for  managed  care  plans  and  pomt-ol 
service  plans.— Additional  standards  would  be  established  by  the 
Secretary  for  managed  care  plans  and  the  provider  networks  of 
point-of-service  plans.  A  provider  network  would  be  defined  as 
those  providers  with  whom  the  plan  has  entered  into  an  agreement 
under  which  the  providers  are  obligated  to  provide  services  covered 
under  the  health  plan  to  individuals  enrolled  in  the  plan. 

Managed  care  plans  would  be  required  to  provide  physician  serv¬ 
ices  primarily  (i)  directly  through  physicians  who  are  employees  or 
partners  of  such  organization,  or  (ii)  through  contracts  with  indi¬ 
vidual  physicians  or  groups  of  physicians  (organized  on  a  group 
practice  or  individual  practice  basis). 
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The  provider  network  of  a  managed  care  plan  or  point-of-service 
plan  would  be  required  to  include  a  sufficient  number  and  distribu¬ 
tion  of  participating  providers,  including  primary  and  specialty  pe¬ 
diatric  providers  for  children,  to  ensure  that  network  services  are 
available  and  accessible  to  each  enrollee  with  reasonable  prompt¬ 
ness  and  in  a  manner  which  assures  continuity. 

Health  plans  would  be  required  to  demonstrate  that  enrollees 
have  access  to  specialized  treatment  expertise  of  designated  centers 
of  excellence.  Plans  would  demonstrate  that  enrollees  have  access 
according  to  standards  developed  by  the  Secretary  pertaining  to 
plan  arrangements  with  designated  centers  and  to  referral  of  pa¬ 
tients  with  chronic  diseases  or  otherwise  requiring  specialized  serv¬ 
ices  to  designated  centers.  The  Secretary  would  designate  centers 
that  provide  specialty  care,  deliver  care  for  individuals  with  chronic 
diseases  or  other  complex  cases  requiring  specialized  treatment, 
and  meet  other  requirements  established  by  the  Secretary  pertain¬ 
ing  to  specialized  education  and  training,  participation  in  peer-re¬ 
viewed  research,  and  treatment  of  patients  from  outside  the  facili¬ 
ty’s  geographic  area.  The  Committee  intends  that,  with  respect  to 
children,  specialized  treatment  expertise  would  be  in  pediatrics. 

Managed  care  plans  would  be  required  to  ensure  that  medically 
necessary  covered  items  and  services  are  accessible  24  hours  a  day 
and  seven  days  a  week,  and  must  provide  for  reimbursement  of 
services  provided  outside  the  plan’s  provider  network  where  medi¬ 
cally  necessary  and  immediately  required  because  of  an  unforeseen 
illness,  injury  or  condition,  and  if  it  was  not  reasonable  to  obtain 
the  services,  including  trauma  care  services  provided  by  designated 
trauma  centers,  through  the  network  given  the  circumstances. 

Carriers  would  be  prohibited  from  requiring  enrollees  to  obtain 
a  physician  referral  for  obstetrics  and  gynecology  services. 

Each  managed  care  plan  would  be  required  to  permit  enrollees 
to  obtain  services  outside  the  plan’s  provider  network  at  the  discre¬ 
tion  of  the  enrollee.  The  Secretary,  in  consultation  with  the  Na¬ 
tional  Association  of  Insurance  Commissioners,  would  establish  an 
alternative  cost-sharing  schedule  that  would  apply  to  medically 
necessary  and  appropriate  out-of-network  treatment  and  services. 

In  the  case  of  a  denial  of  in-network  treatment  or  services  or 
payment  for  out-of-network  treatment  or  services  by  a  managed 
care  plan,  the  enrollee  would  have  the  right  to  an  expedited  ap¬ 
peals  process,  established  in  Title  IX  for  such  denials. 

No  health  provider  who  is  qualified  under  the  terms  of  a  health 
plan  offered  by  a  carrier  (other  than  staff  model  and  dedicated 
group  model  health  maintenance  organizations)  and  willing  to  ac¬ 
cept  the  plan’s  operating  terms  including,  but  not  limited  to,  its 
schedule  of  fees,  covered  expenses  and  quality  standards,  could  be 
denied  the  opportunity  to  participate  in  that  plan.  Nothing  in  the 
Committee  bill  would  prevent  a  carrier  from  instituting 
credentialing  criteria,  requiring  fee  discounts,  matching  the  avail¬ 
ability  of  health  care  providers  to  the  needs  of  the  patients  enrolled 
in  the  plan,  or  establishing  any  other  measure  designed  to  main¬ 
tain  quality  or  control  costs. 

Standards  for  contracts  between  carriers  and  providers  would  be 
established  with  respect  to  provider  networks.  Standards  would 
provide  for  public  notice  when  applications  by  participating  provid- 
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ers  are  to  be  accepted  and  disclosure  of  descriptive  information  re¬ 
garding  the  plan  standards  for  contracting  with  participating  pro¬ 
viders. 

A  carrier  would  be  required  to  notify  a  participating  provider  of 
a  decision  to  terminate  or  not  renew  a  contract  no  later  than  45 
days  before  the  decision  would  take  effect,  unless  the  failure  to  ter¬ 
minate  the  contract  would  adversely  affect  the  health  or  safety  of 
a  patient.  Notices  would  be  required  to  include  reasons  for  termi¬ 
nation  or  non-renewal.  Carriers  would  be  required  to  offer  provid¬ 
ers  receiving  notification  of  termination  or  non-renewal  an  oppor¬ 
tunity  for  review  of  the  reasons,  with  a  majority  of  those  conduct¬ 
ing  the  review  to  be  peers  of  the  provider  that  have  contracts  with 
the  carrier  under  the  managed  care  plan.  The  findings  of  such  a 
review  would  be  advisory  and  non-binding.  Federal  or  State  laws 
pertaining  to  the  right  of  involved  parties  to  appeal  or  seek  re¬ 
course  would  not  be  superseded. 

(m)  Standards  for  marketing  health  plans.— A  carrier  offering  a 
health  plan  in  any  sector  would  be  required  to  comply  with  Federal 
standards  for  marketing  health  plans.  States  would  be  required  to 
collect  information  from  carriers  and  disseminate  information  on 
health  plans  sold  in  the  State.  In  the  case  of  a  State  without  an 
approved  regulatory  program,  the  Secretary  would  assume  the  re¬ 
sponsibility  for  collecting  and  disseminating  the  information. 

A  carrier  would  be  required  to  file  marketing  materials  for  prior 
approval  by  the  State  (or,  if  applicable,  the  Secretary)  and  make 
materials  available  uniformly  throughout  the  State.  A  carrier  could 
not  use  materials  to  attract  or  limit  enrollment  of  certain  individ¬ 
uals  or  groups  on  the  basis  of  personal  characteristics  or  antici¬ 
pated  need  for  health  services. 

Carriers  would  be  prohibited  from  paying  commissions  to  agents 
or  brokers  based  upon  the  actual  or  expected  claims  experience  of 
a  group  or  individual  enrolling  in  a  plan  offered  by  the  carrier,  and 
could  not  terminate,  fail  to  renew  or  limit  its  contract  or  agreement 
with  an  agent  or  broker  for  any  reason  related  to  the  health  status 
or  claims  experience  of  individuals  enrolling  in  a  health  plan  of¬ 
fered  by  the  carrier  through  the  agent  or  broker.  Subject  to  the 
conditions  specified,  States,  health  alliances,  or  State  regulatory 
authorities  should  not  interfere  with  the  ability  of  health  insurers 
to  contract  with  and  pay  compensation  to  brokers  and  agents. 

Each  State  would  be  required  to  update  annually  and  make 
available  to  consumers,  in  a  uniform  format,  summary  information 
on  approved  health  plans  sold  in  the  State,  including  information 
on  price;  identity,  location,  qualifications  and  availability  of  partici¬ 
pating  providers;  and  the  number  of  members  enrolling  and 
disenrolling  from  the  plan;  information  on  rights  and  responsibil¬ 
ities  of  enrollees,  and  the  loss  ratio  of  the  plan.  Carriers,  agents, 
and  brokers  would  also  be  required  to  provide  this  summary  infor¬ 
mation  to  individuals  and  employers  seeking  to  purchase  health 

The  State  would  also  make  available  upon  request  by  an  individ¬ 
ual  information  on  procedures  used  by  an  approved  health  plan  to 
control  utilization  of  services  and  plan  expenditures  and  plan  pro¬ 
cedures  for  assuring  quality  of  care. 
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Carriers  would  be  required  to  provide  additional  information 
with  respect  to  managed  care  plans  or  point-of-service  plans  on  re¬ 
strictions  on  payment  for  services  provided  outside  the  plan’s  pro¬ 
vider  network,  and  the  process  by  which  services  may  be  obtained 
through  the  plan’s  provider  network,  coverage  for  out-of-area  serv¬ 
ices,  and  a  written  description  of  any 'exclusions  in  the  types  of  pro¬ 
viders  participating  in  the  plan. 

Carriers  would  be  required  to  provide  the  State  with  any  infor¬ 
mation  needed  by  the  State  to  prepare  and  disseminate  the  re¬ 
quired  information  on  each  health  plan  sold  in  the  State. 

(n)  Essential  community  providers. — A  carrier  offering  a  health 
plan  in  any  market  sector  would  be  required  to  offer  contracts  to 
all  essential  community  providers  in  the  plan’s  service  area.  The 
terms  of  a  contract  offered  to  an  essential  community  provider 
could  not  be  less  favorable  than  the  terms  offered  to  other  provid¬ 
ers  with  whom  the  plan  has  a  contract,  with  respect  to  the  scope 
of  services  for  which  payment  is  made. 

Essential  community  providers  would  be  defined  as  hospitals 
that  would  qualify  for  a  Medicare  disproportionate  share  adjust¬ 
ment  under  section  1886(d)(5)(i)(II)  or  1886  (d)(5)(F)(vii)(I)  of  the 
Social  Security  Act;  Federally  Qualified  Health  Centers  as  defined 
in  section  1861(aa)(4)  of  the  Social  Security  Act,  except  that  the 
governance  requirements  need  not  be  met  with  respect  to  member¬ 
ship  of  the  Board  of  Directors  if  the  facility  provides  assurances  of 
significant  consumer  participation;  family  planning  clinics  receiving 
funding  under  Title  X  of  the  Public  Health  Service  Act;  not-for-prof¬ 
it  diagnostic  and  treatment  centers  and  clinics  that  provide  pri¬ 
mary  care  services  (including  obstetrics  and  gynecology),  are  lo¬ 
cated  in  an  underserved  area,  and  are  licensed  by  the  State  under 
a  State  law  in  effect  as  of  January  1,  1994;  local  health  depart¬ 
ments;  sole  community  hospitals  designated  by  the  Secretary  under 
section  1886(d)(5)(D)(iii)  of  the  Social  Security  Act;  rural  health 
clinics  as  defined  in  section  1861(aa)(2)  of  the  Social  Security  Act; 
hospitals  that  would  qualify  as  Medicare-dependent  hospitals 
under  section  1886(d)(5)(G)(i)  of  the  Social  Security  Act;  individual 
providers  who  serve  one  or  more  areas  designated  by  the  Secretary 
as  Medically  Underserved  Areas  or  Health  Professions  Shortage 
Areas  for  a  total  of  at  least  20  hours  per  week,  or  a  neighborhood 
or  community  in  which  persons  reside  who  are  at  risk  of  under 
service  and  the  provider  spends  at  least  20  hours  per  week  at  the 
principal  site  and  is  available  to  patients  evenings  and  weekends 
at  the  principal  site;  and  hospitals  that  the  Secretary  has  classified 
as  a  hospital  involved  extensively  in  treatment  for  or  research  on 
cancer,  as  described  in  section  1886(d)(l)(B)(v)  of  the  Social  Secu¬ 
rity  Act. 

If  an  individual  provider  is  a  physician,  he  or  she  must  also  be 
board-certified,  hold  hospital  staff  privileges,  or  be  affiliated  with 
one  or  more  physicians  holding  hospital  staff  privileges. 

Hospitals  that  would  qualify  for  a  Medicare  disproportionate 
share  adjustment  as  specified,  or  would  qualify  as  Medicare-de¬ 
pendent  hospitals  as  specified,  include  hospitals  that  do  not  cur¬ 
rently  qualify  in  these  categories  because  they  are  not  hospitals 
paid  under  Medicare’s  prospective  payment  system.  Essential  com¬ 
munity  providers  would  also  be  defined  to  include  children’s  hos- 
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pitals  that  would  qualify  for  a  disproportionate  share  adjustment 
as  specified  except  that  they  are  licensed  by  a  State  for  fewer  than 
100  beds. 

Payment  by  health  plans  to  Federally  Qualified  Health  Centers 
(FQHCs)  and  rural  health  clinics  would  be  based  on  the  reasonable 
cost  rates  applicable  to  such  facilities  under  the  Medicare  program, 
unless  the  center  or  clinic  chooses  to  contract  under  other  payment 
arrangements. 

(o)  Utilization  review  standards. — The  Secretary  would  establish 
standards  for  utilization  review  programs.  Individuals  performing 
utilization  review  could  not  receive  Financial  compensation  based 
upon  the  number  of  certification  denials  made  by  such  individuals. 
Negative  determinations  about  the  medical  necessity  or  appro¬ 
priateness  of  services  or  the  site  of  services  would  be  required  to 
be  made  by  clinically  qualified  personnel  and  a  timely  review  of  an 
appeal  by  an  enrollee  or  provider  must  be  provided.  Utilization  re¬ 
view  procedures  would  be  required  to  be  based  on  reasonable,  cur¬ 
rent,  medical  evidence  and  applied  consistently  across  reviewers. 
Carriers  would  be  required  to  establish  a  mechanism  through 
which  providers  would  participate  in  the  development  of  utilization 
review  procedures.  The  Secretary  would  be  required  to  periodically 
review  and  update  utilization  review  program  standards  to  reflect 
appropriate  policies  and  practices  in  health  care  delivery.  State 
laws  that  conflict  with  the  Federal  utilization  review  standards 
would  be  preempted. 

Carriers  would  be  required  to  provide  to  enrollees  a  written,  de¬ 
scriptive  information  on  the  utilization  review  requirements  of  the 

^  (p)  Additional  requirements  for  insured  health  plans. — A  carrier 
offering  a  health  plan  in  any  sector  would  be  required  to  issue 
health  cards;  conform  to  requirements  set  forth  in  Title  IX  pertain¬ 
ing  to  administrative  simplification,  grievance  procedures,  quality 
assurance,  and  the  enrollment  verification  system;  and  to  perform 
other  administrative  functions  in  accordance  with  regulations  de¬ 
veloped  by  the  Secretary  including,  where  needed,  the  issuance  of 
an  annual  written  statement  to  enrollees  verifying  enrollment  in  a 

private  health  plan.  ,  ..  ,  , 

A  carrier  would  be  required  to  comply  with  rules  established  by 
the  Secretary  concerning  the  timing  of  changes  in  enrollment  relat¬ 
ed  to  changes  in  the  status  of  an  individual  (including  automatic 
coverage  of  newborns  and  extension  of  coverage  through  the  end  of 
the  month  in  which  an  individual’s  employment  is  terminated)  and 
rules  concerning  the  coordination  of  payment  among  health  plans. 

A  carrier  must  also  conform  to  the  requirements  of  a  State  pro¬ 
gram  approved  pursuant  to  Title  IV.  . 

Effective  Date.— The  Federal  standards  would  apply  to  carriers 
with  respect  to  all  health  plans  sold  in  a  State  on  or  after  the  date 
for  which  the  Federal  standards  take  effect  in  a  State. 

Subtitle  B.  Standards  and  requirements  for  self-insured  health 

plans 

Sec.  3.  Restrictions  on  Self-Insuring 

Present  Law—  No  provision. 
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Explanation  of  Provision. — Restrictions  would  be  placed  on  enti¬ 
ties  eligible  for  sponsoring  a  self-insured  health  plan. 

Employers  with  more  than  100  employees  would  be  permitted  to 
sponsor  a  self-insured  health  plan.  A  multiemployer  plan,  as  de¬ 
fined  under  ERISA,  which  has  more  than  100  active  participants, 
or  a  multiemployer  plan  which  is  maintained  by  one  or  more  affili¬ 
ates  of  the  same  labor  organization  or  one  or  more  labor  organiza¬ 
tions  representing  the  same  industry,  covering  more  than  100  em¬ 
ployees,  could  self-insure. 

A  rural  electric  cooperative  or  rural  telephone  cooperative  asso¬ 
ciation,  as  defined  under  ERISA,  which  provides  a  group  health 
plan  with  more  than  100  eligible  employees,  could  sponsor  a  self- 
insured  health  plan. 

Multiple  Employer  Welfare  Arrangements  (MEWAs),  as  defined 
under  ERISA,  would  be  prohibited  from  self-insuring.  MEWAs 
could  sell  health  insurance,  but  only  to  the  extent  that  they  met 
the  same  standards  as  other  carriers  in  each  State,  including  finan¬ 
cial  solvency  requirements. 

The  Committee  recognizes  that  rural  electric  and  rural  telephone 
cooperatives  may  have  an  important  role  to  play  in  ensuring  that 
access  to  health  care  coverage  is  available  in  rural  areas.  The  Com¬ 
mittee  requests  the  Secretary  to  consider  ways  in  which  these  orga¬ 
nizations  may  be  involved  in  this  endeavor. 

Effective  Date. — Effective  January  1,  1998. 

Sec.  4.  Establishment  of  Federal  Standards 

Present  Law. — Self-insured  group  health  plans  (those  in  which 
the  employer  assumes  all  or  some  of  the  risk  for  paying  claims,  in¬ 
stead  of  paying  premiums  to  an  insurance  company  which  in  turn 
assumes  the  risk)  are  subject  to  requirements  under  the  Employee 
Retirement  Income  Security  Act  (ERISA).  ERISA  requires  report¬ 
ing  and  disclosure  of  certain  information  to  the  Department  of 
Labor,  and  the  exercise  of  fiduciary  responsibility  by  the  entity  es¬ 
tablishing  the  plan. 

ERISA  does  not  regulate  the  content  and  design  of  health  plans 
provided  by  employers.  This  is  up  to  the  employer  in  negotiation 
with  the  employer’s  workforce.  Moreover,  under  section  514  of 
ERISA,  States  are  preempted  from  regulating  employee  health  ben¬ 
efit  plans.  Accordingly,  while  plans  purchased  by  employers  from 
insurers  must  comply  with  State  insurance  laws  and  regulations, 
self-insured  employers  are  relatively  free  to  structure  their  plans, 
or  through  the  collective  bargaining  process,  if  their  employees  are 
represented  by  a  union. 

Under  a  series  of  amendments  to  the  Social  Security  Act,  begin¬ 
ning  with  the  Omnibus  Budget  Reconciliation  Act  of  1981,  Medi¬ 
care  became  secondary  payer  to  employer  health  plans,  in  the 
event  that  an  employee  or  other  eligible  beneficiary  is  also  eligible 
for  Medicare.  For  example,  employers  with  20  or  more  employees 
must  offer  Medicare-eligible  employees  age  65  and  over,  and  their 
Medicare-eligible  spouses  age  65  and  over,  coverage  under  the  em¬ 
ployer’s  health  plan,  which  would  be  the  primary  payer  for  all  cov¬ 
ered  health  claims.  Medicare  would  then  serve  as  secondary  payer. 

Explanation  of  Provision. — Federal  standards  for  self-insured 
health  plans,  including  multiemployer  plans,  would  be  established 
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in  regulation  by  the  Secretary  no  later  than  July  1,  1995.  Plans 
would  be  certified  annually  by  the  Secretary,  and  any  sponsor  seek¬ 
ing  certification  of  a  plan  would  be  required  to  provide  information 
to  the  Secretary  in  a  manner  and  format  determined  by  the  Sec¬ 
retary. 

A  person  who  enrolls  an  individual  in  a  self-insured  health  plan 
in  violation  of  the  requirement  for  certification  would  be  subject  to 
a  civil  money  penalty  not  to  exceed  $25,000  for  each  violation.  The 
provisions  of  section  1128 A  of  the  Social  Security  Act  (other  than 
subsection  (a)  and  (b))  would  apply.  A  sponsor  of  a  self-insured 
health  plan  in  violation  of  the  requirements  pertaining  to  non-dis¬ 
crimination,  open  enrollment,  pre-existing  condition  exclusions,  or 
essential  community  providers  would  be  subject  to  a  civil  money 
penalty  not  to  exceed  $10,000  for  each  violation.  The  provisions  of 
section  1128A  of  the  Social  Security  Act  (other  than  subsection  (a) 
and  (b))  would  apply. 

Effective  Date.-— Self-insured  plans  must  be  certified  beginning 
January  1,  1996. 

Sec.  5.  Federal  Standards  for  Self-Insured  Health  Plans 

Present  Law. — (a)  Non-discrimination  requirements. — In  1978, 
Congress  amended  the  Civil  Rights  Act  to  extend  the  prohibition 
against  sex  discrimination  in  employment  to  include  discrimination 
on  the  basis  of  pregnancy,  child  birth,  or  related  medical  condi¬ 
tions.  ^  , 

Under  Section  105(h)  of  the  Internal  Revenue  Code,  self-insured 
medical  reimbursement  plans  are  prohibited  from  discriminating  in 
favor  of  highly-compensated  individuals  either  in  eligibility  to  par¬ 
ticipate  or  in  benefits  provided.  If  a  self-insured  firm  is  found  to  be 
discriminatory,  amounts  constituting  excess  reimbursements  must 
be  included  in  the  gross  income  of  a  highly  compensated  employee. 
Insured  plans  are  not  subject  to  nondiscrimination  requirements. 

(b)  Open  enrollment. — No  provision. 

(c)  Prohibition  on  pre-existing  condition  exclusions.— No  provi¬ 
sion. 

(d)  Prohibition  on  waiting  periods. — No  provision. 

(e)  Benefit  requirements. — Employers  with  more  than  25  employ¬ 
ees  are  required  to  offer  employees  the  option  of  joining  qualified 
health  maintenance  organizations  (HMO)  as  part  of  a  health  bene¬ 
fits  plan,  if  so  requested  by  a  qualified  HMO.  Qualified  HMOs  are 
those  which  have  applied  to  the  Secretary  and  which  have  been 
found  to  meet  the  standards  contained  in  Title  XIII  of  the  Public 
Health  Service  Act. 

If  more  than  one  HMO  in  an  area  so  requests,  the  employer  is 
only  required  to  offer  one  staff  or  group  model  HMO  and  one  inde¬ 
pendent  practice  association  HMO.  This  provision  will  sunset  seven 
years  after  the  date  of  the  enactment  of  the  Health  Maintenance 
Organization  Amendments  of  1988,  or  October  24,  1995. 

(f)  Rating  requirements. — No  provision.  _ 

(g)  Additional  standards  for  managed  care  plans  and  pomt-ol- 

service  plans. — No  provision. 

(h)  Essential  community  providers.— No  provision. 

(i)  Utilization  review  standards. — No  provision. 

(j)  Solvency  standards.— No  provision. 
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(k)  Additional  standards  for  self-insured  health  plans. — ERISA 
includes  provisions  relating  to  claims  review  and  enforcement. 

Explanation  of  Provision. — (a)  Non-discrimination  require¬ 
ments. — The  sponsor  of  a  self-insured  health  plan  could  not  deny 
coverage  or  vary  premium  contributiQns  charged  to  any  eligible  in¬ 
dividual  due  to  health  status,  claims  experience,  receipt  of  health 
care,  medical  history,  or  lack  of  evidence  of  insurability  or  medical 
condition. 

The  sponsor  of  a  self-insured  plan  would  be  prohibited  from  en¬ 
gaging  directly  or  indirectly  in  activities,  including  the  selection  of 
a  service  area  or  selection  of  a  provider  network,  that  would  have 
the  effect  of  discriminating  against  an  individual  on  the  basis  of 
race,  national  origin,  religion,  gender,  sexual  orientation,  language, 
socio-economic  status,  age,  health  status  or  anticipated  need  for 
health  services. 

(b)  Open  enrollment. — The  sponsor  of  a  self-insured  plan  would 
be  required  to  provide  for  an  annual  open  enrollment  period  of  no 
less  than  45  days  during  which  an  employee  could  switch  among 
alternative  plans  offered  by  the  sponsor.  During  the  first  year  of 
enrollment  under  the  self-insured  plan,  employees  could  switch 
among  health  plans  offered  by  the  sponsor  outside  of  the  open  en¬ 
rollment  period.  The  employee  would  be  required  to  give  45-days 
notice  before  the  effective  date  of  the  change  in  health  plans  and 
the  employee  could  make  such  a  change  only  once  within  the  year. 
After  the  first  year  of  enrollment,  changes  could  only  be  made  dur¬ 
ing  the  sponsor’s  open  enrollment  period. 

The  sponsor  of  a  self-insured  plan  could  not  refuse  to  enroll  any 
newly-eligible  individual  at  any  time. 

(c)  Prohibition  on  pre-existing  condition  exclusions. — The  sponsor 
of  a  self-insured  health  plan  could  not  exclude  or  condition  cov¬ 
erage  of  eligible  individuals  based  on  a  pre-existing  health  condi¬ 
tion. 

(d)  Prohibition  on  waiting  periods. — The  sponsor  of  a  self-insured 
health  plan  would  be  required  to  provide  coverage  of  an  individual 
as  of  the  first  day  of  a  given  month,  except  that  the  sponsor  would 
determine  the  effective  date  of  enrollment  of  individuals  enrolling 
in  a  plan  during  an  annual  open  enrollment  period  established  by 
a  State.  No  additional  waiting  periods  for  coverage  would  be  per¬ 
mitted. 

No  additional  waiting  periods  for  coverage  would  be  permitted. 

(e)  Benefit  requirements. — The  sponsor  of  a  self-insured  health 
plan  would  be  required  to  provide  the  guaranteed  national  benefit 
package  as  a  separate  package.  Additional  benefits  could  be  of¬ 
fered. 

The  sponsor  of  a  self-insured  plan  that  is  not  an  employer  would 
be  required  to  meet  non-discrimination  standards  with  respect  to 
providing  benefits  in  excess  of  the  guaranteed  national  benefit 
package  similar  to  the  standards  established  for  employers  under 
Title  II. 

The  sponsor  of  a  self-insured  health  plan  would  be  required  to 
make  available  to  employees  the  choice  of  a  managed  care  plan,  if 
available,  and  a  plan  that  provides  an  unlimited  choice  of  provid¬ 
ers.  The  requirement  for  unlimited  choice  of  providers  could  be  met 
through  a  point-of-service  plan,  under  which  the  cost-sharing  re- 
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quirements  for  services  provided  outside  of  the  plan’s  provider  net¬ 
work  could  not  exceed  the  cost-sharing  requirements  provided 
under  the  guaranteed  national  benefit  package. 

The  sponsor  of  a  self-insured  plan  would  not  be  permitted  to  offer 
a  self-insured  high  deductible  plan.  Employers  that  generally  spon¬ 
sor  a  self-insured  plan  for  their  employees  could  provide  their  em¬ 
ployees  the  option  of  enrolling  in  a  high  deductible  plan  that  is  pur¬ 
chased  from  a  carrier.  In  that  case,  the  employer  could  only  offer 
a  high-deductible  plan  in  conjunction  with  a  medical  savings  ac¬ 
count  pursuant  to  Title  XI. 

The  sponsor  of  a  self-insured  plan  would  be  required  to  make 
available  to  eligible  individuals,  summary  information  on  each  plan 
offered,  including  information  on  price,  participating  providers,  and 
the  rights  and  responsibilities  of  enrollees,  and  would  be  required 
to  disclose  information  on  the  utilization  review  program  used  by 
the  plan. 

The  sponsor  would  be  required  to  comply  with  requirements  per¬ 
taining  to  the  ability  of  eligible  individuals  enrolled  in  a  private 
health  plan  to  elect  coverage  under  a  State  comprehensive  man¬ 
aged  mental  health  program  as  described  in  Title  III. 

(f)  Rating  requirements. — The  sponsor  of  a  self-insured  plan 
which  requires  employee  contributions  (i.e.,  the  employer  contrib¬ 
utes  less  than  100  percent  of  the  cost  of  the  plan)  must  establish 
separate  premium  contributions  for  three  enrollment  categories:  in¬ 
dividual,  single  parent,  and  family.  Differences  in  premiums  among 
the  three  enrollment  categories  could  differ  only  in  relation  to  the 
difference  in  the  actuarial  value  of  benefits  between  the  enrollment 


categories.  ,  , ,  , 

The  sponsor  of  a  self-insured  plan  could  choose  to  vary  premiums 
by  geographic  area,  but  only  if  the  geographic  areas  are  defined 
using  the  definitions  of  community  established  under  the  commu¬ 
nity  rating  requirements  for  insured  health  plans  under  Subtitle  A. 

(g)  Additional  standards  for  managed  care  plans  and  point-of- 
service  plans. — A  managed  care  plan  offered  by  the  sponsor  of  a 
self-insured  health  plan  would  be  required  to  meet  Federal  stand¬ 
ards  applicable  to  managed  care  plans  that  are  insured  health 

plans  under  Subtitle  A.  _  r  . 

(h)  Essential  community  providers. — The  sponsor  of  a  self-in¬ 
sured  health  plan  would  be  required  to  offer  contracts  to  essential 
community  providers  under  the  same  standards  and  requirements 
that  apply  to  insured  health  plans  under  Subtitle  A. 

(i)  Utilization  review  standards. — The  sponsor  of  a  self -insured 
health  plan  would  be  required  to  meet  the  utilization  review  stand¬ 
ards  established  by  the  Secretary  for  insured  health  plans  under 


Ci)  Solvency  standards.— The  sponsor  of  a  self-insured  health 
plan  would  be  required  to  meet  solvency  standards  established  by 
the  Secretary  for  such  plans,  which  could  include  requirements  re¬ 
garding  the  purchase  of  stop-loss  coverage.  An  individual  enrolled 
in  a  self-insured  health  plan  that  becomes  insolvent  would  not  be 
liable  for  any  payment  for  services  beyond  any  cost-sharing  re- 


qU(k)  Additional  standards  for  self-insured  health  plans.  The 
sponsor  of  a  self-insured  health  plan  would  be  required  to  issue 
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health  cards,  comply  with  requirements  set  forth  in  Title  IX  per¬ 
taining  to  administrative  simplification,  grievance  procedures, 
quality  assurance,  and  the  enrollment  verification  system,  and  to 
perform  other  administrative  functions  in  accordance  with  regula¬ 
tions  developed  by  the  Secretary  including,  where  needed,  the  issu¬ 
ance  of  an  annual  written  statement  to  enrollees  verifying  enroll¬ 
ment  in  a  private  health  plan. 

The  sponsor  of  a  self-insured  health  plan  would  be  required  to 
comply  with  rules  established  by  the  Secretary  concerning  the  tim¬ 
ing  of  changes  in  enrollment  related  to  changes  in  the  status  of  an 
individual  (including  automatic  coverage  of  newborns  and  exten¬ 
sion  of  coverage  through  the  end  of  the  month  in  which  an  individ¬ 
ual’s  employment  is  terminated)  and  rules  concerning  the  coordina¬ 
tion  of  payment  among  health  plans. 

The  sponsor  must  also  conform  to  the  applicable  requirements  of 
a  State  program  approved  pursuant  to  Title  IV,  which  includes  an 
exception  with  respect  to  certain  multistate  employers  and  multi¬ 
employer  plans. 

Effective  Date. — January  1,  1996. 

Subtitle  C.  Standards  and  requirements  for  supplemental  health 

benefit  plans 


Sec.  6.  Standards  for  Plans  that  Supplement  the  Guaranteed 
National  Benefit  Package 

Present  Law. — Health  plans  that  supplement  private  health  ben¬ 
efits  purchased  by  employers  and  individuals  are  not  subject  to 
Federal  standards.  Section  1882  of  the  Social  Security  Act  estab¬ 
lishes  standards  for  Medicare  supplemental  insurance  policies, 
known  as  Medigap  policies.  These  policies  must  be  certified  as 
meeting  Federal  standards. 

(a)  Requirement  for  certification. — Medicare  supplemental  insur¬ 
ance  policies  must  be  certified  as  meeting  Federal  standards.  A  pol¬ 
icy  issued  in  a  State  with  an  approved  regulatory  program  ap¬ 
proved  by  the  Secretary  is  deemed  to  meet  Federal  standards. 

(b)  Standardized  benefits. — Federal  standards  for  Medicare  sup¬ 
plemental  insurance  policies  include  a  requirement  that  policies 
provide  for  standardized  benefits.  OBRA  ’90  required  the  definition 
of  up  to  ten  standardized  benefit  packages. 

(c)  Non-duplication  of  benefits. — Federal  standards  for  Medicare 
insurance  policies  prohibit  the  sale  of  a  Medicare 
policy  to  an  individual  already  covered  under  such  a 

policy.  Insurers  are  required  to  obtain  written  information  from  ap¬ 
plicants  regarding  existing  health  insurance  coverage. 

(d)  Open  enrollment. — Medical  underwriting  and  certain  other 
practices  are  prohibited  with  respect  t»  Medicare  supplemental  in¬ 
surance  policies  for  which  an  individual  age  65  or  older  applies 
during  the  six-month  period  beginning  with  the  first  month  during 
which  the  individual  is  first  enrolled  for  benefits  under  Medicare 
Part  B. 

(e)  Non-discrimination  requirements. — Federal  standards  for 
Medicare  supplemental  insurance  policies  prohibit  the  issuer  of  a 
policy  from  denying  or  conditioning  the  issuance  or  effectiveness  of 
the  policy  or  discriminating  in  the  pricing  of  the  policy  because  of 


supplementa 

supplemental 
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health  status,  claims  experience,  receipt  of  health  care  or  medical 
condition  with  respect  to  an  application  for  coverage  submitted  dur¬ 
ing  the  six-month  period  beginning  with  the  first  month  when  an 
individual  who  is  age  65  or  older  first  becomes  eligible  for  Medicare 
part  B  benefits. 

(f)  Continuation  of  coverage. — Federal  standards  for  Medicare 
supplemental  insurance  policies  require  policies  to  be  guaranteed 
renewable  and  coverage  cannot  be  canceled  or  not  renewed  for  any 
reason  other  than  nonpayment  of  premiums  or  material  misrepre¬ 
sentation. 

(g)  Community  rating  requirements. — No  provision. 

(h)  Marketing  requirements. — Federal  standards  for  Medicare 
supplemental  insurance  policies  require  that  advertisements  must 
be  provided  to  the  State  Insurance  Commissioner  for  review  and 
approval  to  the  extent  required  under  State  law.  In  addition,  uni¬ 
form  language,  definitions  and  format  must  be  used  in  describing 
benefits  available  under  the  policy. 

Explanation  of  Provision.— (a)  Requirement  for  certification. — A 
carrier  offering  a  health  insurance  policy  to  individuals  and  em¬ 
ployers  that  supplements  the  benefits  provided  under  the  guaran¬ 
teed  national  benefit  package  would  be  required  to  meet  Federal 
standards  defined  by  the  Secretary,  subject  to  the  civil  monetary 
penalties  imposed  on  plans  that  do  not  meet  Federal  standards. 

The  Secretary  would  issue  the  Federal  standards  for  plans  that 
supplement  the  guaranteed  national  benefit  package  by  July  1, 
1995.  Supplemental  benefits  provided  by  self-insured  health  plans, 
including  multiemployer  plans,  would  not  be  subject  to  this  re¬ 
quirement,  provided  such  plans  meet  the  requirements  for  certifi¬ 
cation  as  self-insured  health  plans. 

Policies  subject  to  the  standards  for  supplemental  benefit  plans 
would  be  defined  to  exclude  coverage  only  for  accident,  disability 
income,  or  long-term  care  insurance,  or  any  combination  thereof; 
Medicare  supplemental  insurance;  coverage  issued  as  a  supplement 
to  liability  insurance;  liability  insurance,  including  general  liability 
insurance  and  automobile  liability  insurance;  worker’s  compensa¬ 
tion  or  similar  insurance;  automobile  medical-payment  insurance; 
coverage  for  a  specified  disease  or  illness;  a  hospital  or  fixed  indem¬ 
nity  policy;  and  coverge  provided  exclusively  to  individuals  who  are 
not  eligible  individuals  under  the  Health  Security  Act. 

A  person  who  sells  or  issues  a  supplemental  benefit  plan  in  viola¬ 
tion  of  the  requirement  for  certification  would  be  subject  to  a  civil 
money  penalty  not  to  exceed  $25,000  for  each  violation.  The  provi¬ 
sions  of  section  1128A  of  the  Social  Security  Act  (other  than  sub¬ 
section  (a)  and  (b))  would  apply.  A  person  that  sells  or  issues  a  sup¬ 
plemental  benefit  plan  in  violation  of  the  requirements  pertaining 
to  non-discrimination,  open  enrollment,  non-duplication,  continu¬ 
ation  of  coverage,  or  marketing  would  be  subject  to  a  civil  money 
penalty  not  to  exceed  $10,000  for  each  violation.  The  provisions  of 
section  1128A  of  the  Social  Security  Act  (other  than  subsection  (a) 
and  (b))  would  apply. 

(b)  Standardized  benefits. — Supplemental  benefits  sold  to  em¬ 
ployers  and  individuals  would  be  restricted  to  those  provided  in  up 
to  ten  standardized  supplemental  benefit  packages  defined  by  the 
Secretary.  In  defining  supplemental  benefit  packages,  the  Secretary 
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would  be  directed  to  take  into  account  current  State  laws  that 
mandate  the  inclusion  of  particular  benefits  and  providers  of  serv¬ 
ice,  and  other  benefits  typically  offered  by  private  insurance  under 
present  law.  Medicare  definitions  of  providers  need  not  apply  with 
respect  to  services  included  in  the  supplemental  benefit  packages. 

At  least  one  of  the  benefit  packages  would  be  designed  to  supple¬ 
ment  benefits  provided  by  managed  care  plans  under  the  alter¬ 
native  cost  sharing  schedule  designed  for  such  plans. 

The  standardized  benefit  packages  for  plans  that  supplement  the 
guaranteed  national  benefit  package  would  be  defined  separately 
from  the  Medicare  supplemental  insurance,  benefit  packages  estab¬ 
lished  under  section  1882  of  the  Social  Security  Act. 

(c)  Non-duplication  of  benefits. — The  sale  of  an  insurance  plan 
that  duplicates  benefits  included  in  the  guaranteed  national  benefit 
package  or  included  in  one  or  more  of  the  standardized  supple¬ 
mental  benefit  packages  would  be  prohibited. 

The  sale  of  an  insurance  plan  that  duplicates  benefits  included 
in  the  guaranteed  national  benefit  package  or  included  in  one  or 
more  of  the  standardized  supplemental  benefit  packages  would  be 
prohibited.  Long-term  care  insurance,  accident-only  insurance,  dis¬ 
ability  income  insurance,  hospital  or  fixed  indemnity  insurance,  in¬ 
surance  that  limits  coverage  to  specific  diseases  or  conditions,  cov¬ 
erage  as  a  supplement  to  liability  insurance,  workers  compensation 
or  similar  insurance,  automobile  insurance,  liability  insurance  (in¬ 
cluding  general  liability  insurance  and  automobile  insurance),  and 
insurance  sold  exclusively  to  individuals  that  are  not  required  to  be 
covered  under  the  guaranteed  national  benefit  package  would  not 
be  considered  to  duplicate  benefits  if  the  plan  always  pays  benefits 
regardless  of  other  coverage. 

The  Committee  intends  that  nothing  in  these  requirements 
would  prohibit  colleges  and  universities  from  providing  primary 
and  preventive  health  care  services  to  students  enrolled  at  the  in¬ 
stitution,  and  further  intends  that  any  fee  charged  by  the  college 
or  university  for  such  services  would  not  be  considered  supple¬ 
mental  insurance  for  the  purposes  of  this  section,  and  would  not  be 
considered  to  duplicate  benefits  to  which  an  individual  is  otherwise 
entitled  under  this  Act. 

The  sale  of  a  supplemental  benefit  plan  to  an  individual  already 
enrolled  in  a  supplemental  benefit  plan  would  be  prohibited  unless 
the  new  policy  would  replace  an  existing  supplemental  plan. 

(d)  Open  enrollment. — A  carrier  offering  a  supplemental  benefit 
plan  must  provide  for  an  annual  open  enrollment  period  of  at  least 
30  days  during  which  the  carrier  could  not  deny  coverage  to  any 
employer  or  individual  due  to  health  status,  claims  experience,  re¬ 
ceipt  of  health  care,  medical  history,  lack  of  evidence  of  insurability 
or  medical  condition,  or  for  any  other  reason. 

A  supplemental  benefit  plan  sold  to  an  individual  during  the 
open  enrollment  period  could  not  exclude  coverage  for  a  pre-exist¬ 
ing  condition.  A  supplemental  benefit  plan  sold  to  an  individual  at 
any  other  time  could  provide  for  a  pre-existing  condition  exclusion 
of  up  to  six  months.  A  pre-existing  condition  would  be  defined  as 
a  condition  which  has  been  diagnosed  or  treated  during  the  six- 
month  period  prior  to  coverage. 
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(e)  Non-discrimination  requirements. — A  carrier  offering  a  sup¬ 
plemental  benefit  plan  would  be  prohibited  from  engaging  directly 
or  indirectly  in  activities,  including  the  selection  of  a  service  area 
or  selection  of  a  provider  network,  that  would  have  the  effect  of  dis¬ 
criminating  against  an  individual  on  the  basis  of  race,  national  ori¬ 
gin,  religion,  gender,  sexual  orientation,  language,  socio-economic 
status,  age,  health  status  or  anticipated  need  for  health  services. 

(f)  Continuation  of  coverage  requirements. — A  carrier  offering  a 
supplemental  benefit  plan  would  be  required  to  guarantee  renew- 
ability  of  coverage,  and  could  only  refuse  to  renew  coverage  due  to 
nonpayment  of  premiums  and  to  fraud  or  misrepresentation  of  a 
material  fact. 

(g)  Community  rating  requirements. — A  carrier  offering  a  supple¬ 
mental  benefit  plan  would  be  required  to  offer  coverage  at  commu¬ 
nity-rated  premiums,  using  the  same  enrollment  categories  and  ge¬ 
ographic  areas  as  would  apply  to  the  sale  of  health  plans  provided 
under  Subtitle  A. 

(h)  Marketing  requirements. — The  sale  of  a  supplemental  benefit 
plan  could  not  be  tied  to  the  purchase  of  the  guaranteed  national 
benefit  package  or  any  other  policy.  An  exception  would  be  pro¬ 
vided  with  respect  to  managed  care  plans,  under  which  a  carrier 
that  provides  a  managed  care  plan  could  offer  a  policy  that  supple¬ 
ments  the  guaranteed  national  benefit  package  exclusively  to  indi¬ 
viduals  enrolled  in  the  managed  care  plan.  Such  a  supplemental 
plan  would  be  one  of  the  standardized  plans  designed  by  the  Sec¬ 
retary  to  supplement  benefits  provided  under  a  managed  care  plan. 
A  carrier  offering  a  managed  care  plan  and  providing  such  a  sup¬ 
plemental  benefit  plan  would  not  be  prohibited  from  otherwise  par¬ 
ticipating  in  the  market  for  supplemental  benefit  plans  by  selling 
other  standardized  supplemental  plans. 

Marketing  materials  for  supplemental  benefit  plans  would  be  ap¬ 
proved  in  advance,  be  made  available  uniformly  throughout  the 
State,  and  could  not  be  used  to  attract  or  limit  enrollment  of  cer¬ 
tain  individuals  or  employers. 

Effective  Date. — In  general,  States  would  be  required  to  adopt  the 
Federal  standards  effective  for  supplemental  benefit  plans  sold  to 
employers  and  individuals  beginning  on  January  1,  1997.  States  in 
which  the  legislature  was  not  scheduled  to  meet  during  calendar 
year  1996  would  be  required  to  adopt  the  standards  effective  for 
supplemental  benefit  plans  sold  to  individuals  and  employers  be¬ 
ginning  on  January  1,  1998  or  the  first  day  of  the  first  quarter 
after  the  close  of  the  next  scheduled  meeting  of  the  State  legisla¬ 
ture,  whichever  is  earlier. 

Sec.  7.  Medicare  Supplemental  Insurance  Policy  Amendments 

Present  Law.— (a)  Standardized  benefits.— In  order  to  be  certified 
by  the  Secretary,  benefits  provided  in  a  Medicare  supplemental  in- 
surance  policy  must  conform  to  one  of  ten  standardized  benefit 
nacka^es. 

(b)  Open  enrollment.— Medical  underwriting  and  certain  other 
practices  are  prohibited  with  respect  to  Medicare  supplemental  in¬ 
surance  policies  for  which  an  individual  age  65  or  older  applies 
during  the  six-month  period  beginning  with  the  first  month  during 
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which  the  individual  is  first  enrolled  for  benefits  under  Medicare 
Part  B. 

Explanation  of  Provision. — (a)  Standardized  benefits. — The  Sec¬ 
retary  would  be  required  to  modify  the  existing  standardized  bene¬ 
fit  packages  for  Medicare  supplemental  insurance  plans  to  conform 
to  changes  in  benefits  provided  in  this  Act  under  Medicare  Parts 
A  and  B.  The  Secretary  would  publish  the  modified  benefit , pack¬ 
ages  by  July  1,  1995. 

(b)  Open  enrollment. — The  intent  of  the  current  law  provision 
would  be  clarified  that  in  the  case  of  individuals  enrolled  in  part 
B  prior  to  age  65,  Medigap  insurers  are  required  to  offer  coverage, 
regardless  of  medical  history,  for  a  six-month  period  when  the  indi¬ 
vidual  reaches  age  65  and  that  insurers  are  prohibited  from  dis¬ 
criminating  in  the  price  of  policies  for  such  an  individual,  based 
upon  the  medical  or  health  status  of  the  policyholder. 

In  addition  to  the  six-month  open  enrollment  period  provided 
under  current  law,  each  carrier  offering  a  Medicare  supplemental 
insurance  plan  would  be  required  to  participate  annually  in  a  30- 
day  open  enrollment  period,  the  timing  of  which  could  be  coordi¬ 
nated  for  all  carriers  by  the  Secretary.  During  the  30-day  open  en¬ 
rollment  period,  a  carrier  offering  a  Medicare  supplemental  insur¬ 
ance  policy  could  not  deny  coverage  to  a  Medicare  beneficiary  due 
to  health  status,  claims  experience,  receipt  of  health  care,  medical 
history,  or  lack  of  evidence  of  insurability  or  medical  condition. 

A  Medigap  policy  sold  to  an  individual  during  the  six-month  open 
enrollment  period  could  not  exclude  coverage  for  a  pre-existing  con¬ 
dition.  A  policy  sold  to  an  individual  at  any  other  time  could  pro¬ 
vide  for  a  pre-existing  condition  exclusion  of  up  to  six  months.  A 
pre-existing  condition  would  be  defined  as  a  condition  which  has 
been  diagnosed  or  treated  during  the  six-month  period  prior  to  cov¬ 
erage. 

The  Secretary  would  issue  Federal  standards  pertaining  to  this 
requirement  in  regulation  no  later  than  July  1,  1995. 

Effective  Date. — States  would  be  required  to  adopt  the  modified 
benefit  packages  under  subsection  (a)  effective  for  Medigap  policies 
sold  or  issued  in  the  State  beginning  on  January  1,  1998.  The  clari¬ 
fication  of  present  law  provided  in  subsection  (b)  would  be  effective 
on  January  1,  1995  and  would  apply  to  individuals  turning  age  65 
on  or  after  the  effective  date  of  section  1882(s)(2)  of  the  Social  Se¬ 
curity  Act.  Individuals  who  attained  age  65  after  that  date  and 
prior  to  January  1,  1995  would  be  provided  a  6-month  open  enroll¬ 
ment  period  beginning  on  January  1,  1995. 

States  would  be  required  to  adopt  the  Federal  standards  for  an¬ 
nual  open  enrollment  under  subsectiqn  (b)  effective  for  Medigap 
policies  sold  or  issued  in  the  State  beginning  on  January  1,  1997. 
States  in  which  the  legislature  was  not  scheduled  to  meet  during 
calendar  year  1996  would  be  required  to  adopt  the  open  enrollment 
requirement  effective  for  Medigap  policies  sold  or  issued  in  the 
State  beginning  on  January  1,  1998  or  the  first  day  of  the  first 
quarter  after  the  close  of  the  next  scheduled  meeting  of  the  State 
legislature,  whichever  is  earlier. 
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Subtitle  D.  Transitional  insurance  reforms 
Sec.  8.  Transitional  Insurance  Reforms 

Present  Law. — (a)  Establishment  of  transitional  insurance  stand¬ 
ards. — No  provision. 

(b)  Continuation  of  coverage. — No  provision. 

(c)  Limits  on  pre-existing  condition  exclusions. — No  provision. 

(d)  Rating  requirements. — No  provision. 

(e)  Limitation  on  variation  in  premium  increases. — No  provision. 

(f)  More  Stringent  State  laws  not  preempted. — Some  States  have 
established  standards  for  health  insurance  sold  to  small  employers. 

(g)  Limit  on  changes  in  self-insured  health  plans. — No  provision. 

Explanation  of  Provision. — (a)  Establishment  of  transitional  in¬ 
surance  standards. — The  Secretary  would  issue  transitional  insur¬ 
ance  reform  standards,  and  would  be  authorized  to  issue  interim 
final  regulations  to  carry  out  this  requirement.  The  Secretary  could 
consult  with  the  States  and  the  National  Association  of  Insurance 
Commissioners  in  developing  the  standards. 

The  transitional  insurance  reform  requirements  would  be  con¬ 
strued  in  a  manner  that  assures,  to  the  greatest  extent  practicable, 
continuity  of  benefits  under  health  plans  in  effect  on  the  date  of  en¬ 
actment  of  this  Act. 

Carriers  and  sponsors  of  self-insured  health  plans  would  be  re¬ 
quired  to  file  a  certification  with  the  Secretary  or  the  State  indicat¬ 
ing  that  they  are  in  compliance  with  the  transitional  insurance  re¬ 
form  requirements. 

Requirements  would  be  enforced  by  the  Secretary,  subject  to  a 
civil  monetary  penalty  up  to  $25,000  for  each  violation.  The  provi¬ 
sions  of  section  1128A  of  the  Social  Security  Act  (other  than  sub¬ 
section  (a)  and  (b))  would  apply.  The  Secretary  could  elect  to  enter 
into  agreements  with  States  to  enforce  the  transitional  require¬ 
ments.  A  civil  action  could  be  brought  by  the  Secretary  to  enjoin 
any  act  or  practice  which  violates  the  transitional  insurance  reform 
requirements,  or  to  obtain  other  appropriate  equitable  relief  to  re¬ 
dress  such  violations  or  to  enforce  any  provision  including,  in  the 
case  of  a  wrongful  termination  of  coverage  or  failure  to  renew  cov¬ 
erage,  the  reinstatement  of  coverage  effective  as  of  the  date  of  the 

violation.  c 

(b)  Continuation  of  coverage.— A  carrier  and  a  sponsor  ot  a  seil- 
insured  health  plan  would  be  required  to  maintain  coverage  in 
force  and  to  accept  new  members  in  a  group  plan  without  respect 

to  health  status.  .  . 

An  exception  would  be  provided  with  respect  to  a  carrier  that  is 
transferring  a  health  plan  to  another  carrier  pursuant  to  a  joint 
marketing  agreement  entered  into  prior  to  January  1,  1994. 

The  Secretary  would  establish  standards  with  respect  to  the  ap¬ 
plication  of  transitional  insurance  reform  requirements  in  the  case 
of  other  situations  in  which  health  plans  are  transferred  from  one 
carrier  to  another  through  assumption,  acquisition  or  other  means. 

(c)  Limits  on  pre-existing  condition  exclusions.— Pre-existing  con¬ 
dition  exclusions  would  be  limited  to  six  months  for  newly  insured 
individuals.  For  individuals  with  previous  coverage,  the  exclusion 
would  be  reduced  by  one  month  for  each  month  of  previous  cov¬ 
erage,  if  previous  coverage  was  continuous,  defined  as  having  no 
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more  than  three  consecutive  months  without  coverage.  A  pre-exist¬ 
ing  condition  would  be  defined  as  a  condition  which  has  been  diag¬ 
nosed  or  treated  during  the  six-month  period  prior  to  coverage.  The 
exclusion  would  not  apply  to  services  provided  to  newborns.  This 
requirement  would  apply  both  to  health  plans  sold  to  individuals 
and  employers  and  to  self-insured  health  plans.  Health  plans  that 
did  not  apply  any  pre-existing  condition  exclusion  prior  to  enact¬ 
ment  of  this  limitation  would  be  prohibited  from  applying  any  ex¬ 
clusion. 

(d)  Rating  requirements. — Carriers  selling  health  plans  to  em¬ 
ployers  or  individuals  would  be  required  to  apply  consistent  rating 
practices  with  respect  to  demographic  characteristics  and  changes 
in  benefit  design  across  all  covered  individuals  or  groups.  Rating 
practices  could  differ  between  plans  sold  to  individuals,  plans  sold 
to  employer  groups  with  fewer  than  100  employees,  and  plans  sold 
to  other  employer  groups. 

(e)  Premium  increases. — Premium  increases  for  health  plans  sold 
to  individuals  and  for  health  plans  sold  to  employers  with  fewer 
than  100  employees  could  not  vary  based  on  claims  experience. 
Premiums  could  change  as  a  result  of  change  in  the  number  of  in¬ 
dividuals  covered  under  the  plan,  changes  in  the  group  or  individ¬ 
ual  characteristics  such  as  age,  gender,  family  composition  or  geo¬ 
graphic  area,  changes  in  benefits  or  other  material  terms  and  con¬ 
ditions  of  the  plan,  but  not  for  reasons  related  to  health  status, 
claims  experience  or  duration  of  coverage  under  the  plan.  Changes 
in  premiums  due  to  demographic  characteristics  or  benefit  design 
must  be  in  conformance  with  standards  for  consistent  application 
of  rating  practices.  Other  than  for  the  factors  specified,  changes  in 
premiums  must  be  the  same  for  all  individuals  with  respect  to 
plans  enrolling  individuals  and  for  all  groups,  with  respect  to  group 
plans. 

(f)  More  stringent  State  laws  not  preempted. — The  transitional 
insurance  reform  requirements  would  not  preempt  any  existing 
State  insurance  reform  law  with  respect  to  health  plans  sold  to  in¬ 
dividuals  and  employers  that  is  more  stringent. 

(g)  Limit  on  changes  in  self-insured  health  plans. — The  sponsor 
of  a  self-insured  health  plan  would  be  prohibited  from  reducing  or 
limiting  coverage  with  respect  to  any  medical  condition  for  which 
the  cost  of  treatment  is  expected  to  exceed  $5,000  a  year. 

Effective  Date. — Except  as  provided  below,  the  transitional  insur¬ 
ance  reforms  established  under  this  subtitle  would  be  effective  for 
health  plans  sold,  issued,  or  renewed  in  a  State  beginning  January 
1,  1995  and  until  the  State  adopts  the  Federal  insurance  reform 
standards  established  under  this  Title  which  are  required  to  be  is¬ 
sued  by  the  Secretary  by  July  1,  1995.  Subsection  (b)  requiring  con¬ 
tinuation  of  coverage  would  be  effective  upon  the  date  of  enact¬ 
ment.  Subsection  (g)  would  be  effective  upon  the  date  of  enactment 
and  would  terminate  on  January  1,  1996. 

Subtitle  E.  Health  alliances 

Sec.  9.  Grants  for  Health  Alliances 

Present  Law. — No  provision. 
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Explanation  of  Provision. — A  Federal  grant  program  would  be  es¬ 
tablished  to  assist  States  and  qualified  local  governments  in  the 
planning,  development,  and  initial  operation  of  regional  health  alli¬ 
ances.  Individual  grants  would  be  awarded  for  a  period  of  up  to  five 
years  and  the  total  amount  of  assistance  could  not  exceed  $5  mil¬ 
lion.  $150  million  would  be  authorized  for  the  five-year  period  be¬ 
ginning  with  fiscal  year  1995. 

In  order  to  be  eligible  for  a  Federal  grant,  a  State  would  be  re¬ 
quired  to  meet  requirements  established  by  the  Secretary  of  HHS. 
Local  governments  (including  municipal  and  county  governments) 
qualified  to  receive  a  grant  would  be  limited  to  those  within  a  Met¬ 
ropolitan  Statistical  Area  with  a  population  of  at  least  one  million. 

Nothing  would  preclude  a  State  or  local  government  from  estab¬ 
lishing  health  alliances  without  participating  in  the  Federal  grant 
program,  and  in  such  cases  nothing  would  require  that  a  health  al¬ 
liance  be  established  under  the  same  arrangements  and  conditions 
as  required  under  the  Federal  grant  program. 

States  participating  in  the  grant  program  could  establish  mul¬ 
tiple  regional  health  alliances,  but  alliances  could  not  overlap,  and 
an  alliance  must  be  available  everywhere  in  the  State.  One  or  more 
contiguous  States  could  jointly  establish  an  interstate  regional 
health  alliance. 

In  establishing  alliances,  States  or  local  governments  could  not 
subdivide  a  Metropolitan  Statistical  Area  (MSA).  In  establishing  al¬ 
liance  boundaries,  a  State  could  not  discriminate  on  the  basis  of  or 
otherwise  take  into  account  race,  age,  gender,  sexual  orientation, 
language,  religion,  national  origin,  socio-economic  status,  or  per¬ 
ceived  health  status. 

A  regional  health  alliance  could  be  operated  by  a  State  agency, 
a  local  government  entity,  or  under  contract  with  a  non-profit  orga¬ 
nization.  The  alliance  would  be  required  to  be  governed  by  a  Board 
of  Directors,  who  represent  employers  and  consumers  in  equal 
numbers.  The  governing  board  could  not  include  providers  or  rep¬ 
resentatives  of  health  plans.  The  Board  would  be  required  to  reflect 
the  racial  and  ethnic  composition  of  the  region  served  by  the  alii- 
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Regional  health  alliances  would  have  to  meet  standards  estab¬ 
lished  by  the  Secretary  pertaining  to  the  management  of  finances, 
maintenance  of  records,  accounting  practices,  auditing  procedures 

and  financial  reporting.  .  ,  , 

Regional  health  alliances  participating  in  the  Federal  grant  pro¬ 
gram  would  be  required  to  enter  into  an  agreement  with  any 

health  plan  meeting  Federal  standards  in  the  alliance  area  that 

seeks  an  agreement  to  offer  health  insurance  through  the  regional 
alliance 

Health  plans  offered  through  the  regional  alliance  would  be  sold 
at  the  same  community  rates  as  health  plans  sold  directly  to  indi¬ 
viduals  or  employers.  Health  plans  offering  coverage  through  a 
health  alliance  could  provide  a  discount  for  enrollment  and  admin¬ 
istrative  costs.  The  administrative  discount  would  be  required  to  be 
specified  by  the  health  plan  in  advance  in  accordance  with  stand¬ 
ards  established  by  the  Secretary  and  would  have  to  be  applied 
uniformly  across  alliances  with  which  the  health  plan  had  agree¬ 
ments. 
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Alliances  would  offer  to  enter  into  agreements  to  provide  services 
to  any  employer  in  the  alliance  area  with  fewer  than  100  employ¬ 
ees.  Within  one  year  after  its  establishment,  a  regional  health  alli¬ 
ance  would  be  required  to  seek  out  and  inform  all  eligible  employ¬ 
ers  in  the  alliance  area  of  the  services  available  through  the  alli¬ 
ance. 

Under  the  agreement  with  employers,  the  regional  health  alli¬ 
ance  would  provide  a  number  of  services.  Alliances  would  prcfvide 
information  in  a  uniform  format  to  each  employee  of  participating 
employers  regarding  health  benefits  available  from  each  health 
plan  with  which  the  health  alliance  has  an  agreement,  as  well  as 
Medicare  Part  C.  Information  provided  on  participating  plans 
would  include  price;  identity,  location,  qualifications  and  availabil¬ 
ity  of  participating  providers;  and  number  of  members  enrolling 
and  disenrolling  from  the  plan. 

Regional  health  alliances  would  enroll  employees  of  participating 
employers  into  the  health  plan  of  their  choice,  and  would  receive 
and  forward  premiums  from  employers  and  employees  to  the  health 
plan. 

Alliances  would  also  coordinate  with  other  health  alliances  in 
order  to  provide  health  benefits  to  employees  who  reside  in  the  alli¬ 
ance  area  but  whose  employer’s  place  of  business  is  outside  of  the 
area.  Such  services  would  be  provided  in  coordination  with  the 
health  alliance  for  the  area  in  which  the  principal  place  of  business 
of  the  employer  is  located. 

States  could  allow  regional  health  alliances  to  charge  a  fee  to  em¬ 
ployers  of  up  to  two  percent  of  premium  in  exchange  for  the  serv¬ 
ices  provided  in  accordance  with  standards  established  by  the  Sec¬ 
retary. 

Regional  health  alliances  would  make  similar  services  available 
to  individuals  and  families  that  are  not  employees  of  participating 
employers  but  who  reside  in  the  alliance  area. 

Health  alliances  would  conduct  an  annual  open  enrollment  pe¬ 
riod  on  behalf  of  the  participating  employers.  The  health  alliances 
would  maintain  a  grievance  hot  line,  and  would  investigate  each 
problem  with  a  health  plan  brought  to  its  attention. 

States  participating  in  the  grant  program  could  provide  that  alli¬ 
ances  would  be  the  exclusive  vendor  of  health  plans  in  the  State, 
but  such  application  would  be  governed  by  the  rules  for  State  pro¬ 
grams  established  under  Title  IV. 

States  participating  in  the  grant  program  could,  at  the  option  of 
the  State,  designate  regional  health  alliances  as  agencies  to  enforce 
a  State  capital  allocation  plan  for  the  review  and  approval  of  cap¬ 
ital  expenditures  in  a  State.  Under  this  option,  any  capital  expendi¬ 
tures  in  a  State  exceeding  $1  million  would  be  subject  to  review, 
and  States  could  establish  a  lower  threshold.  Capital  expenditures 
for  a  project  which,  in  the  aggregate,  exceed  $1  million  or  the  alter¬ 
native  State  threshold  amount  would  be  subject  to  review,  even  if 
individual  component  expenditures  did  not  exceed  the  threshold. 

A  State  using  the  regional  health  alliance  for  the  purposes  of  en¬ 
forcing  a  capital  allocation  plan  would  be  required  to  have  a  capital 
allocation  plan  that  is  designed  to  assure  that  the  needs  of  the 
States  residents  for  health  care  services  are  met.  The  plan  would 
be  required  to  be  consistent  with  criteria  developed  by  the  Sec- 
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retary,  including  occupancy  targets  for  hospital  facilities  and  utili¬ 
zation  targets  for  inpatient  and  outpatient  health  care  services  and 
equipment.  An  opportunity  for  formal  review  and  comment  would 
be  required  to  be  provided  before  the  plan  could  becomp  final. 

The  capital  allocation  plan  would  be  required  to  provide  for  re¬ 
gionalization  of  services  where  appropriate,  and  to  identify  which 
facilities  (or  parts  of  facilities)  would  be  closed  in  order  to  reach  oc¬ 
cupancy  and  utilization  targets  for  health  facilities  and  services. 
The  plan  would  address  the  special  needs  and  circumstances  of 
public  and  other  disproportionate  share  hospitals  and  the  provision 
of  trauma  care. 

The  plan  would  provide,  in  a  manner  satisfactory  to  the  Sec¬ 
retary,  for  such  controls  as  are  necessary  to  ensure  that  the  capital 
expenditures  approved  under  the  capital  allocation  plan  would  not 
result  in  facility  and  service  capacities  in  excess  of  the  needs  of  the 
population  to  be  served. 

A  review  of  capital  expenditures  by  the  regional  health  alliance 
would  be  required  to  include  consideration  of  a  number  of  factors, 
including  the  relationship  of  a  proposed  activity  to  the  State’s  cap¬ 
ital  allocation  plan,  the  extent  to  which  quality  of  care  would  be 
impacted  at  the  facility  under  review  and  at  other  existing  facili¬ 
ties,  the  availability  of  alternative,  less  costly,  or  more  effective 
means  of  providing  the  services,  the  impact  of  the  project  on  the 
utilization  of  the  applicants  capital  resources,  the  need  to  eliminate 
unnecessary  duplication  of  services,  the  impact  on  the  price  of 
health  care  services  to  the  population  to  be  served,  and  the  extent 
to  which  the  proposed  facilities  and  services  will  be  available  to  all 

residents  of  the  area.  . 

A  capital  allocation  plan  need  not  provide  for  review  of  health  fa¬ 
cilities  and  services  provided  in  rural  areas  if  the  State  has  devel¬ 
oped  a  rural  health  plan  according  to  criteria  established  by  the 
Secretary  under  the  Essential  Access  Community  Hospital  pro- 
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Review  of  capital  expenditure  applications  by  the  regional  health 
alliance  would  be  required  to  be  made  in  public  in  accordance  with 
procedures  and  criteria  established  by  the  Secretary.  If  a  deter¬ 
mination  is  made  by  the  review  agency  that  there  is  a  need  f°r  a 
proposed  activity,  other  health  care  providers  (in  addition  to  the 
original  applicant)  would  be  allowed  to  file  an  application  to  ad¬ 
dress  the  identified  need,  and  the  review  agency  would  select  the 
applicant  that  was  determined  to  best  meet  the  needs  of  the  com¬ 
munity.  States  would  be  required  to  create  a  schedule  for  the  re¬ 
view  of  applications.  To  the  extent  possible,  applications  affecting 
substantially  the  same  service  area  would  be  considered  at  the 

same  time.  , ,  . .  _ 

The  State’s  capital  allocation  plan  would  provide  for  on-going  re¬ 
view  by  the  regional  health  alliance  of  approved  activities  and  pro¬ 
vide  for  the  ability  of  the  State  to  rescind  the  approval  of  the  terms 

of  the  agreement  if  they  are  not  upheld. 

In  the  case  of  a  State  participating  in  the  regional  health  alliance 
grant  program  that  chooses  to  designate  the  regional  health  alli¬ 
ance  as  the  agency  to  enforce  the  State’s  capital  allocation  plan,  the 
Secretary  would  be  directed  to  enter  into  agreements  pursuant  to 
Section  1122  of  the  Social  Security  Act  with  the  State  providing  for 
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denial  of  Medicare  capital  payments  for  capital  expenditures  not 
approved  under  the  State  plan. 

Title  VI.  Stand-by  Cost  Containment  in  the  Private  Sector 

Subtitle  A.  National  health  expenditure  estimates 

Sec.  1.  Development  of  the  National  Expenditure  Estimates  % 

Present  Law. — (a)  Establishment  of  estimate. — No  provision. 

(b)  Estimate  for  1995-the  base  year. — No  provision. 

(c)  Publication  of  estimates. — No  provision. 

(d)  Limits  on  growth  in  1996  and  subsequent  years. — No  provi¬ 
sion. 

(e)  Adjustments  for  universal  coverage  and  additional  benefits. — 
No  provision. 

Explanation  of  Provision. — (a)  Establishment  of  Estimate. — The 
Secretary  of  HHS  would  develop  a  national  private  sector  per  cap¬ 
ita  health  expenditure  estimate  of  total  spending  for  health  serv¬ 
ices  for  each  year,  beginning  with  1996.  A  Medicare  per  capita 
health  spending  estimate  would  be  developed  under  Subtitle  C  of 
Title  VIII  of  this  Act. 

The  private  per  capita  estimate  would  include  all  payments  (in¬ 
cluding  cost-sharing)  made  for  the  services  covered  under  the  na¬ 
tional  guaranteed  benefit  package  and  under  the  low-income  sup¬ 
plemental  plans,  including:  inpatient  and  outpatient  hospital  serv¬ 
ices;  physician  services;  diagnostic  testing  services  (including  lab¬ 
oratory  and  x-ray  services);  prescription  drugs;  home  health,  dura¬ 
ble  medical  equipment,  orthotics  and  prosthetics;  mental  health 
services  (including  inpatient  and  outpatient  drug  and  alcohol  treat¬ 
ment);  rehabilitation  services;  and  expenditures  for  services  pro¬ 
vided  in  managed  care  plans. 

The  estimate  would  exclude:  (1)  payments  for  non-prescription 
medications,  (2)  payments  for  inpatient  mental  health  services  of 
a  custodial  nature,  (3)  payments  for  personal  comfort  or  conven¬ 
ience  items,  (4)  payments  for  homemaker,  home  health  aide,  and 
personal  care  services,  (5)  payments  made  by  certain  Federal  gov¬ 
ernment  programs,  including  Medicare,  Medicaid,  CHAMPUS, 
health  care  programs  within  the  Department  of  Veterans  Affairs, 
and  the  costs  of  services  provided  to  health  care  facilities  and  pro¬ 
viders  of  the  Department  of  Defense,  and  (6)  payments  made  by 
workers’  compensation,  automobile,  or  other  liability  insurance  pro¬ 
grams. 

(b)  Estimate  for  1995-the  base  year. — The  Secretary  would  com¬ 
pute  a  baseline  private  per  capita  estimate  for  1995,  based  on  the 
most  recent  actual  data  available  (1993),  inflated  forward  to  1995 
using  the  Secretary’s  estimate  of  the  baseline  rate  of  growth  in  ex¬ 
penditures  included  within  the  estimate. 

In  general,  the  Secretary  would  not  be  permitted  to  adjust  the 
private  per  capita  estimate,  baseline  growth  rates  or  other  factors 
once  the  initial  estimates  were  established.  The  Secretary  could 
recommend  changes  in  the  estimate,  but  implementation  of  such 
changes  would  require  Congressional  action. 

The  Secretary  would  be  permitted  to  make  certain  specified  ad¬ 
justments  in  the  private  per  capita  estimate  for  1995.  Specifically, 
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the  estimate  for  1995  could  be  amended  by  the  Secretary  to  correct 
errors  in  the  estimation  of  spending  in  1993  and  errors  in  the  esti¬ 
mation  of  the  growth  in  spending  between  1993  and  1995,  relative 
to  the  predicted  level.  In  the  case  where  the  Secretary  makes  an 
adjustment  under  this  provision,  the  Secretary  would  also  make 
conforming  changes  to  the  estimates  for  subsequent  years. 

(c)  Publication  of  estimates. — Beginning  in  1995,  the  Secretary’s 
initial  determination  of  the  private  per  capita  estimates  for  the  fol¬ 
lowing  year  would  be  published  in  the  Federal  Register  by  April  1 
of  each  year.  The  Secretary’s  final  determination  of  the  estimate 
would  be  published  by  October  1  of  each  year  for  the  following 
year.  In  the  initial  year,  the  Secretary  would  also  determine  and 
publish  the  baseline  rate  of  growth  in  the  private  per  capita  esti¬ 
mate. 

(d)  Limits  on  growth  in  1996  and  subsequent  years— In  general, 
the  private  per  capita  health  expenditure  estimate  would  be  equal 
to  the  private  per  capita  estimate  for  the  preceding  year,  increased 
by  the  sum  of  one  plus  the  five-year  moving  average  of  the  annual 
percentage  rate  of  growth  in  the  per  capita  gross  domestic  product 
(GDP)  plus  an  adjustment  factor. 

The  adjustment  factor  would  be  set  by  statute  such  that  the  esti¬ 
mated,  baseline  rate  of  growth  in  the  private  sector  per  capita 
health  spending  would  be  reduced  by  two  percentage  points  in 
1996.  The  factor  would  be  further  reduced  by  one  additional  per¬ 
centage  point  each  subsequent  year,  but  would  not  be  reduced  to 
less  than  zero.  The  adjustment  factor  could  be  changed  by  subse¬ 
quent  legislation  in  order  to  accommodate  an  unanticipated  need 
for  additional  health  spending. 

(e)  Adjustments  for  universal  coverage  and  additional  benefits.— 
For  the  year  that  universal  coverage  and  coverage  under  Medicare 
Part  C  become  effective  (1998),  the  private  per  capita  estimate 
would  be  adjusted  to  reflect  the  impact  of  universal  coverage,  bpe- 
cifically  the  estimate  would  be  reduced  to  remove  from  the  private 
per  capita  estimate  the  amount  of  current  spending  related  to  un¬ 
compensated  care  and  to  the  shortfall  in  payments  under  the  cur¬ 
rent  Medicaid  program.  The  estimate  also  would  be  adjusted  to  re¬ 
flect  any  net  change  in  spending  due  to  the  implementation  ol  uni¬ 
versal  coverage  and  the  introduction  of  the  Medicare  drug  bene  It. 
In  establishing  the  estimate  for  the  year  2003,  the  Secretary  would 
adjust  the  estimate  to  reflect  the  addition  of  the  cap  on  out-of-pock¬ 
et  expenditures  as  provided  under  title  III  of  this  Act. 

Effective  Date. — Effective  upon  the  date  of  enactment. 

Sec.  2.  Classes  of  Health  Care  Services 

Present  Law.— (a)  Definitions  of  classes.— No  provision. 

(b)  Recommendations  by  commissions.— The  Prospective  Pay¬ 
ment  Assessment  Commission  (ProPAC)  and  the  Physician  Pay¬ 
ment  Review  Commission  (PPRC)  are  independent  commissions 
that  provide  annual  recommendations  to  the  Congress  on  issues  re¬ 
lating  to  hospital  and  physician  payments  under  Medicare  and  to 
issues  relating  to  health  care  services  and  financing  generally. 

Explanation  of  Provision.^)  Definitions  of  classes.-The  sen, 
ices  covered  under  the  guaranteed  national  benefit  package  or 
under  the  low-income  supplemental  benefits  package  would  be 
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grouped  into  separate,  non-overlapping  “classes”  of  services.  The 
classes  would  initially  be  specified:  (i)  inpatient  hospital  services 
(other  than  mental  health  services);  (ii)  outpatient  hospital  and  am¬ 
bulatory  facility  services  (including  renal  dialysis  and  excluding 
mental  health  services  in  such  facilities);  (iii)  diagnostic  testing 
services  (including  clinical  laboratory  and  x-ray  services);  (iv)  phy¬ 
sician  and  other  professional  medical  services  (other  than  mental 
health  services);  (v)  home  health  services;  (vi)  prescription  drugs, 
biologicals  and  insulin;  (vii)  nursing  facility  services  covered  under 
the  nationally  guaranteed  benefit  package  and  the  low-income  sup¬ 
plemental  benefits;  (viii)  rehabilitation  services  including  physical, 
occupational,  and  speech  therapy;  (ix)  durable  medical  equipment 
and  supplies;  and  (x)  mental  health  services.  Services  which  fall 
into  more  than  one  category  are  included  in  the  first  class  in  the 
above  list  to  which  they  could  be  classified. 

The  Secretary  could  group  other  items  and  services  into  a  new 
class  or  classes,  or  a  specified  class  or  classes,  as  may  be  appro¬ 
priate. 

Items  and  services  excluded  from  the  determination  of  the  pri¬ 
vate  per  capita  estimate  would  also  be  excluded  in  the  definition 
of  the  classes  of  services. 

The  Secretary  would  publish  a  proposed  specification  of  the  class¬ 
es  by  April  1,  1995,  and  final  specifications  by  October  1,  1995.  The 
Secretary  would  include  in  such  publications  the  definition  of  the 
class  or  classes  to  be  established,  the  services  within  each  class, 
and  the  methods  and  sources  of  data  for  computing  the  national 
private  per  capita  estimate  for  each  class. 

Once  established,  the  Secretary  would  not  be  permitted  to  modify 
or  change  the  classes.  The  Secretary  would  periodically  submit  a 
report  to  Congress  recommending  changes  in  the  classes. 

(b)  Recommendations  by  commissions. — The  Prospective  Pay¬ 
ment  Assessment  Commission  (ProPAC),  the  Physician  Payment 
Review  Commission  (PPRC),  and  the  Prescription  Drug  Payment 
Review  Commission  (DrugPRC)  established  under  title  III  would 
submit  recommendations  to  the  Congress  on  the  initial  specifica¬ 
tion  of  the  classes  not  later  than  June  1,  1995. 

Each  Commission  also  would  make  periodic  reports  to  the  Con¬ 
gress  on  changes  in  the  system  of  classification. 

Effective  Date. — Effective  upon  the  date  of  enactment. 

Sec.  3.  Allocation  of  the  Health  Expenditure  Estimate  by  Class  of 

Service 

Present  Law. — (a)  Allocations  by  class  of  service. — No  provision. 

(b)  Recommendations  by  commissions.— ProPAC  and  PPRC  are 
independent  commissions  that  provide  annual  recommendations  to 
the  Congress  on  issues  relating  to  hospital  and  physician  payments 
under  Medicare,  and  to  issues  relating  to  health  care  services  and 
financing. 

Explanation  of  Provision. — (a)  Allocations  by  class  of  service. — In 
general,  the  national  private  per  capita  health  expenditure  esti¬ 
mate  would  be  allocated  annually  to  each  class  of  health  services. 

The  amount  allocated  to  each  class,  for  a  year,  would  be  equal 
to  the  national  private  per  capita  estimate  for  the  class  for  the  pre¬ 
ceding  year,  increased  by  the  annual  private  sector  trend  factor  for 
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the  class.  The  sum  of  the  allocations  so  determined  for  all  classes 
would  be  uniformly  adjusted  such  that  the  sum  across  all  classes 
would  be  equal  to  the  private  per  capita  estimate  for  the  year. 

The  Secretary  would,  in  conjunction  with  the  publication  of  the 
national  private  per  capita  estimate,  publish  the  allocation  of  the 
private  per  capita  estimate  to  each  class.  The  initial  allocations  for 
1996  would  be  published  not  later  than  August  1,  1995. 

In  order  to  determine  the  initial  allocation  of  the  private  per  cap¬ 
ita  estimate  by  class  of  service,  the  Secretary  would  determine  a 
base  level  of  per  capita  spending  within  each  class,  using  data 
based  on  1993.  In  addition,  the  Secretary  would  estimate  the  an¬ 
nual  per  capita  rate  of  growth  of  spending  for  each  class  during  the 
five-year  period  ending  in  1995.  The  base  allocation  of  the  classes 
in  1995  would  be  estimated  by  increasing  the  allocations  to  each 
class  in  1993  to  1995  by  the  trend  factor,  and  then  making  a  uni¬ 
form  adjustment  in  the  allocation  to  each  class  such  that  the  sum 
across  all  classes  would  be  equal  to  the  national  private  per  capita 


estimate  in  1995. 

The  Secretary  could  not  subsequently  change  the  allocations.  If 
the  Secretary  determined  that  a  change  in  the  allocation  of  the  es¬ 
timate  among  classes  were  appropriate,  the  Secretary  would  sub¬ 
mit  a  recommendation  to  the  Congress  regarding  such  a  change. 
Such  recommendation  would  include  an  explanation  of  the  ration¬ 
ale  for  such  change,  and  the  impact  on  the  allocation  of  the  na¬ 
tional  private  per  capita  estimate  resulting  from  such  proposed 

change.  .  , 

The  Secretary  would  be  permitted  to  make  certain  specified  ad¬ 
justments  in  the  allocations  for  1995,  and  to  the  trend  factors.  Spe¬ 
cifically,  the  estimate  for  1995  could  be  amended  by  the  Secretary 
to  correct  errors  in  the  estimation  of  the  allocation  of  spending  in 
1993,  and  errors  in  the  estimation  of  the  growth  in  per  capita 
spending  in  each  class  for  the  five-year  period  ending  in  1995.  In 
the  case  where  the  Secretary  makes  an  adjustment  under  this  pro¬ 
vision  (or  changes  the  private  per  capita  estimate  for  1995),  the 
Secretary  also  would  make  conforming  changes  to  the  allocations 
to  the  classes  for  years  after  1995.  ,  , 

The  Secretary  would  adjust  the  allocation  of  the  1998  national 
private  per  capita  estimate  to  reflect  universal  coverage,  implemen¬ 
tation  of  Medicare  Part  C  and  the  Medicare  drug  benefit.  Specifi¬ 
cally,  the  allocations  would  be  adjusted  in  a  manner  consistent 
with’  the  1998  adjustments  to  the  national  private  per  capita 
spending  estimate  to  remove  from  the  private  per  capita  estimate 
the  amount  of  current  spending  related  to  uncompensated  care  and 
to  the  shortfall  in  payments  under  the  current  Medicaid  program. 
The  allocation  also  would  be  adjusted  to  reflect  any  net  change  in 
private  per  capita  spending  due  to  the  implementation  of  universal 

^(b^Recommendations  by  commissions.— ProPAC,  PPRC,  and 
DrugPRC  would  review  and  report  to  the  Congress  annually  on  the 
allocation  of  health  expenditures  to  the  different  classes  of  health 
services  The  Commissions  would  review  the  effect  of  the  trend  fac¬ 
tors  used  in  the  allocation  of  the  estimate  among  classes  of  services 
and  make  recommendations  about  adjustments  in  the  trend  factors 
to  take  into  account:  changes  in  health  care  technology ,  changes  in 
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the  pattern  and  practices  relating  to  health  care  delivery  found  to 
be  appropriate;  changes  in  the  distribution  of  health  care  services; 
and  the  special  health  care  needs  of  under-served  rural  and  inner- 
city  populations.  , 

Each  Commission  would  make  periodic  reports  to  the  Congress 
on  changes  in  the  system  of  classification,  and  include  in  these  re¬ 
ports  such  recommendations  as  the  Commissions  deem  appro¬ 
priate. 

Effective  Date. — Effective  upon  the  date  of  enactment. 

Sec.  4.  Monitoring  of  Health  Spending 

Present  Law. — The  Medicare  Cost  Report  (MCR)  has  been  used 
since  the  inception  of  the  Medicare  program.  Its  main  purpose  is 
to  determine  the  reimbursable  cost  of  hospital-provided  services, 
and  to  determine  Medicare’s  share  of  these  costs.  After  implemen¬ 
tation  of  the  prospective  payment  system  for  hospitals,  its  main 
focus  has  shifted  to  determining  Medicare  cost-based  payments  for 
hospital  outpatient  services  and  the  direct  costs  of  graduate  medi¬ 
cal  education.  Over  90  percent  of  all  acute  care  hospitals  submit 
their  cost  reports  electronically. 

Explanation  of  Provision. — All  providers  who  submit  claims  to  ei¬ 
ther  the  public  plans  or  to  private  payers  would  be  required  to  sub¬ 
mit  uniform  annual  reports  to  the  Secretary  of  HHS  to  be  used  in 
monitoring  and  enforcing  compliance  with  the  national  health 
spending  estimates. 

The  Secretary  would  establish  the  requirements  for  such  reports. 
The  Secretary  also  would  provide  for  a  method  by  which  these  re¬ 
ports  could  be  submitted  electronically.  In  developing  the  require¬ 
ments  for  these  reports,  the  Secretary  would,  to  the  extent  prac¬ 
ticable,  base  the  requirements  on  existing  reports  that  are  provided 
under  both  the  Medicare  and  Medicaid  programs,  including  the 
Uniform  Hospital  Cost  Reporting  demonstration  project. 

Hospitals  and  other  facilities  and  institutions  would  provide  cost 
and  revenue  data;  other  providers  would  submit  only  revenue  data. 
The  reports  would  include  information  on  all  revenues  received 
during  the  preceding  calendar  year  relating  to  medical  services  pro¬ 
vided  to  all  patients,  broken  down  separately  by  class  of  service 
and  type  of  payer  (Medicare  A,  B  and  C,  Medicaid,  CHAMPUS,  pri¬ 
vate  insurance  plans,  and  direct  patient  out-of-pocket  costs). 

Reports  would  be  submitted  by  April  15  of  each  year,  and  would 
include  data  with  respect  to  the  preceding  calendar  year.  The  ini¬ 
tial  report,  covering  payments  made  for  services  provided  in  1996, 
would  be  due  on  April  15,  1997.  Information  collected  under  this 
system  would  not  be  disclosed  in  a  manner  that  would  permit  the 
identification  of  individual  providers  of  services. 

Revenues  for  activities  not  related  to  the  provision  of  direct  pa¬ 
tient  care,  such  as  teaching  or  research,  or  for  services  that  are  ex¬ 
plicitly  excluded  from  the  system  of  national  health  expenditures 
estimates,  would  be  reported  separately. 

Hospitals’  reports  for  inpatient  and  outpatient  services  would  be 
part  of  the  uniform  hospital  reporting  system. 

Physicians  and  other  providers  would  submit  reports  in  a  form 
to  be  specified  by  the  Secretary. 
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The  Secretary  may,  where  appropriate,  provide  for  the  collection 
of  data  through  surveys  of  a  sample  of  health  providers.  Prior  to 
April  15,  1997,  the  Secretary  may  use  such  other  data  collection 
and  estimation  techniques  as  may  be  appropriate. 

Providers  who  fail  to  provide  such  information  or  who  delib¬ 
erately  provide  false  information  would  be  subject  to  civil  monetary 
penalties  not  to  exceed  $10,000  for  each  refusal  or  provision  of  false 
information. 

Effective  Date. — Effective  upon  the  date  of  enactment. 

Subtitle  B.  Allocation  of  health  spending  estimates  to  states 


Sec.  5.  Allocation  of  Health  Spending  Estimates  to  States 

Present  Law. — (a)  Allocations  to  States. — No  provision. 

(b)  Determination  of  State  adjustment  factors. — No  provision. 

(c)  Adjustments  for  universal  coverage. — No  provision. 

(d)  Recommendations  by  commissions. — ProPAC  and  PPRC  are 
independent  commissions  that  provide  annual  recommendations  to 
the  Congress  on  issues  relating  to  hospital  and  physician  payments 
under  Medicare,  and  to  issues  relating  to  health  care  services  and 
financing. 

Explanation  of  Provision.— (a)  Allocations  to  States.— the  na- 
tional  private  per  capita  estimate  would  be  allocated  to  each  State 
to  provide  for  monitoring  of  States’  success  in  controlling  costs,  and 
to  determine  whether  the  standby  Federal  cost  containment  system 
would  apply  within  a  State.  .  .  ..  0,  , 

For  each  year  and  for  each  State,  beginning  with  1996,  the  State 
private  per  capita  estimate  would  be  equal  to  the  national  private 
per  capita  estimate  multiplied  by  an  adjustment  factor  that  reflects 
the  relative  cost  and  use  of  services  by  residents  of  the  State. 

The  Secretary  would,  in  conjunction  with  the  publication  of  the 
national  private  per  capita  estimate,  publish  the  allocation  of  the 
national  private  per  capita  estimate  to  each  State.  The  Secretary 
would  report  such  allocations  to  Congress  and  to  each  State. 

(b)  Determination  of  State  adjustment  factors.— In  general,  the 
Secretary  would  establish  a  State  adjustment  factor  for  each  State 
in  1995.  The  adjustment  factor  would  be  equal  to  the  ratio  of  the 
State  private  per  capita  estimate  to  the  national  private  per  capita 

estimate.  ,  „  . 

The  Secretary  would  calculate  the  State  private  per  capita  health 

expenditure  estimates  for  1995  for  each  State  in  the  same  ™anr^r 
as  the  national  private  per  capita  estimate  is  calculated.  Specifi¬ 
cally,  the  Secretary  would  estimate  per  capita  spending  in  each 
State  in  1993,  and  trend  these  data  forward  to  1995.  The  State  ad¬ 
justment  factor  would  be  equal  to  the  ratio  of  the  State  private  per 
capita  estimate  to  the  national  private  per  capita  estimate.  In  de¬ 
termining  these  adjustment  factors,  the  Secretary  would  establish 
them  in  a  manner  such  that  the  population  weighted  average  of  the 

adjustment  factors  is  equal  to  one.  .  , 

In  estimating  the  1993  State  private  per  capita  estimates,  the 
Secretary  would  adjust  the  data  such  that  the  private  per  capita 
estimate  reflects  the  historic  utilization  patterns  within  the  State, 
and  the  prices  that  would  apply  under  the  maximum  payment  rate 
system  if  the  system  applied  in  the  State  in  1995.  The  Secretary 
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also  would  adjust  the  State  private  per  capita  estimate  to  take  into 
account  differences  among  States  in  the  in-State  use  of  services  by 
out-of-State  residents,  and  the  out-of-State  use  of  services  by  State 
residents,  such  that  the  allocation  in  1995  reflects  services  used  by 
State  residents  anywhere  in  the  United  States. 

In  determining  the  number  of  persons  residing  in  a  State,  the 
Secretary  would  use  the  most  recent  data  available  and  woulds  not 
rely  strictly  on  the  decennial  census.  The  term  resident  in  this  sec¬ 
tion  has  the  same  meaning  and  definition  as  described  in  Title  IV. 

As  under  the  system  of  national  health  expenditure  estimates, 
the  Secretary  would  not  be  permitted  to  adjust  the  State  private 
per  capita  estimates  or  the  adjustment  factors  once  established. 
The  only  adjustment  that  would  be  permitted  would  be  adjust¬ 
ments  to  correct  errors  in  the  estimation  of  the  base  year  (1995) 
amounts.  Specifically,  the  estimate  for  1995  could  be  amended  by 
the  Secretary  to  correct  errors  in  the  estimation  of  initial  spending 
relative  to  the  predicted  level. 

In  the  case  where  the  Secretary  either  adjusts  the  national  pri¬ 
vate  per  capita  estimate  for  1995  or  the  State  per  capita  estimates 
for  1995  (and  the  related  adjustment  factors),  the  Secretary  would 
make  conforming  changes  to  the  State  per  capita  estimates  for 
years  after  1995. 

States  could  apply  to  the  Secretary  to  exclude  certain  health  care 
spending  from  being  considered  in  determining  whether  a  State  is 
within  its  growth  limits  in  the  case  of  costs  related  to  demands  of 
a  sudden  and  temporary  nature,  such  as  epidemics  or  natural  dis¬ 
asters.  Costs  relating  to  demands  lasting  more  than  six  months 
would  not  be  considered  temporary. 

(c)  Adjustments  for  universal  coverage. — Consistent  with  the  ad¬ 
justment  to  the  national  health  spending  estimates  to  reflect  the  ef¬ 
fects  of  universal  coverage,  implementation  of  Medicare  Part  C, 
and  the  Medicare  drug  benefit,  the  adjustment  factors  for  each 
State  would  be  adjusted  in  the  same  manner  and  amount  as  the 
national  estimate  to  reflect  the  impact  of  these  changes. 

(d)  Recommendations  by  commissions.— ProPAC,  PPRC,  and 
DrugPRC  would  make  periodic  reports  to  the  Congress  on  the  allo¬ 
cation  of  the  national  health  expenditure  estimate  to  the  States. 
These  reports  should  include  such  recommendations  as  the  Com¬ 
missions  deem  appropriate. 

Effective  Date. — Effective  upon  the  date  of  enactment. 

Subtitle  C.  Standby  Federal  cost  containment 

Sec.  6.  Application  of  Maximum  Payment  Rates  in  a  State  that 

Fails  to  Control  Costs 

Present  Law. — (a)  Evaluation  of  Stat®  performance. — No  provi¬ 
sion. 

(b)  Application  of  maximum  payment  rates  in  States  that  fail  to 
control  costs. — No  provision. 

Explanation '  of  Provision. — (a)  Evaluation  of  State  perform¬ 
ance. — Beginning  in  1997,  the  Secretary  annually  would  determine 
whether  each  State  met  its  cost-containment  objectives  for  the  pre¬ 
ceding  year.  The  initial  such  determination  would  be  with  respect 
to  1996. 
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A  State  would  have  met  its  cost  containment  objectives  if,  for  the 
preceding  year,  the  average  per  capita  spending  for  health  services 
included  within  the  expenditure  estimating  system  is  less  than  or 
equal  to  the  State  private  per  capita  estimates  for  the  year. 

The  Secretary  would  use  data  and  information  reported  through 
the  national  health  expenditures  reporting  system  as  the  basis  for 
this  determination. 

In  accordance  with  procedures  established  by  the  Secretary,  a 
State  may  apply  to  the  Secretary  to  exclude  costs  attributable  to 
health  care  needs  of  a  sudden  and  temporary  nature,  such  as 
epidemics  or  natural  disasters,  from  the  calculation  determining 
whether  a  State  has  met  its  cost-containment  objectives.  Expendi¬ 
tures  relating  to  health  care  needs  extending  over  a  period  of  more 
than  six  months  would  not  be  considered  temporary. 

(b)  Application  of  maximum  payment  rates  in  States  that  fail  to 
control  costs. — If,  beginning  with  1999,  health  spending  in  a  State 
is  above  the  State’s  cost  containment  objectives  during  the  year  pe¬ 
riod,  the  Federal  standby  cost  containment  system  based  on  maxi¬ 
mum  payment  rates  would  apply  in  the  State  beginning  on  Janu¬ 
ary  1  of  the  second  following  year.  The  first  such  year  in  which 
maximum  payment  rates  could  apply  in  a  State  would  be  2001. 
Once  applied,  the  maximum  payment  rates  would  remain  in  effect 
in  the  State,  unless  the  State  established  an  alternative  system 

under  title  TV.  . 

The  maximum  payment  rates  would  not  apply  in  otates  mat 
have  met  their  cost  containment  objectives,  whether  or  not  they 
have  established,  and  are  operating,  an  approved  alternative  sys¬ 
tem  under  title  IV. 

In  the  case  of  a  State  that  is  operating  either  an  approved  all¬ 
payer  rate  setting  system,  or  a  benefits  management  program,  as 
defined  in  title  IV,  the  system  of  maximum  payment  rates  would 
not  apply  to  payments  for  services  provided  under  such  approved 
systems.  The  determination  of  whether  to  apply  the  Federal  stand¬ 
by  cost  containment  system  to  such  services  would  be  based  on  the 
applicable  tests  for  maintaining  such  approved  systems  described 
in  title  IV. 

Effective  Date. — Effective  upon  the  date  of  enactment. 

Subtitle  D.  Maximum  payment  rates 
Sec.  7.  Establishment  of  Maximum  Payment  Rates 

Present  Law.— (a)  Publication.— No  provision. 

(b)  Review  and  recommendations  of  commissions.— No  provision. 

Explanation  of  Provision.— (a)  Publication.— For  each  year  begin¬ 
ning  with  calendar  year  1996,  the  Secretary  would  determine  maxi¬ 
mum  payment  rates  and  would  publish  such  rates  in  the  Federal 
Register.  The  maximum  payment  rate  for  a  service  would  be  de¬ 
fined  as  the  maximum  amounts  that  would  be  payable  under  a 
plan  for  the  service,  including  cost-sharing  and  extra-billing 

3  The  maximum  payment  rates  would  not  be  binding  on  providers 
with  regard  to  payments  for  services  covered  by  private  insurers 
during  1996,  1997  and  1998. 
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Proposed  maximum  payment  rates  would  be  published  not  later 
than  April  1  of  each  year  for  the  following  year  (September  1  for 
1996).  After  consideration  of  public  comments  on  the  proposed 
rates,  the  Secretary  would  publish  the  final  maximum  payment 
rates  not  later  than  October  1  of  each  year  for  the  following  year. 
The  Secretary  would  include  in  the  publications  of  such  rates  a  de¬ 
scription  of  the  payment  methodology  used  in  the  establishment  of 
the  maximum  payment  rates,  and,  to  the  extent  the  final  rates  dif¬ 
fer  from  the  recommendations  of  the  applicable  commissions,  an  ex¬ 
planation  of  the  Secretary’s  grounds  for  not  following  such  rec¬ 
ommendations. 

(b)  Review  and  recommendations  of  commissions. — By  June  1,  of 
each  year,  ProPAC,  PPRC,  and  DrugPRC  would  report  rec¬ 
ommendations  to  Congress  and  the  Secretary  regarding  the  pro¬ 
posed  maximum  payment  rates  for  the  following  year.  These  re¬ 
ports  should  include  such  recommendations  as  the  Commissions 
deem  appropriate. 

Effective  Date. — Effective  upon  the  date  of  enactment. 

Sec.  8.  Relationship  of  Maximum  Payment  Rates  to  System  of 
National  Expenditure  Estimates 

Present  Law. — The  Secretary  determines  rates  for  payment 
under  the  Medicare  program. 

In  the  case  of  hospitals,  the  Secretary  determines  prospective 
payment  rates  payable  for  each  hospital  admission  which  are  ad¬ 
justed  for:  relative  costs  associated  with  different  types  of  cases,  or¬ 
ganized  into  diagnosis-related  groups  (DRGs);  relative  labor-related 
costs  associated  with  different  geographic  areas;  indirect  medical 
education  costs;  disproportionate  share  costs;  and  costs  associated 
with  cases  that  are  excessively  expensive  or  have  a  long  length-of- 
stay.  The  Secretary  has  developed  a  prospective  payment  system 
for  capital-related  costs  which  is  being  phased  in  over  a  ten-year 
period  which  began  in  fiscal  year  1992.  Medicare  pays  its  share  of 
the  direct  costs  of  graduate  medical  education  separately. 

In  the  case  of  physician  services,  Medicare  payment  is  based  on 
the  resource-based  relative  value  scale  (RB  RVS).  This  system  es¬ 
tablishes  relative  payment  amounts  among  procedures.  Payments 
are  adjusted  between  geographic  areas  to  reflect  differences  in  the 
costs  of  living,  practice  costs,  and  malpractice. 

Medicare  policies  limit  the  actual  charges  for  physician  and  cer¬ 
tain  other  services. 

Under  Medicare,  fees  for  other  services  are  based  on  a  variety  of 
payment  methodologies  including  fee  schedules,  reasonable  charge 
limits,  and  payments  based  on  retrospective  costs. 

Explanation  of  Provision. — The  maximum  payment  rates  for  each 
year  would  be  established  for  each  class  such  that,  if  they  were  to 
apply  in  all  States  for  the  year,  the  national  average  private  per 
capita  expenditures  for  items  and  services  in  the  class  (and  in¬ 
cluded  in  the  national  private  per  capita  estimate)  would  be  equal 
to  the  national  private  per  capita  estimate  allocated  to  the  class. 

These  rates  would  be  calculated  without  regard  to  any  temporary 
reductions  in  payment  rates  that  may  apply  in  a  State  resulting 
from  the  termination  of  a  State’s  approved  all-payer  rate-setting 
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system  or  benefits  management  program  as  provided  under  title 

IV. 

The  methodologies  used  as  the  basis  of  the  maximum  payment 
rates  generally  would  be  based  on  the  methodologies  for  making 
payments  for  services  under  the  Medicare  program,  including  Med¬ 
icare  Part  C.  Payments  would  be  geographically  adjusted  in  the 
same  manner  as  under  the  Medicare  program.  The  methodologies 
for  making  such  payments  would  not  necessarily  have  to  be  the 
same  for  all  services  within  each  class  of  services. 

Effective  Date. — Effective  upon  the  date  of  enactment. 

Sec.  9.  Application  and  Enforcement  of  Maximum  Payment  Rates 


Present  Law. — No  provision. 

Explanation  of  Provision. — If  the  system  of  maximum  payment 
rates  applies  in  a  State,  providers  would  be:  (1)  required  to  charge 
based  on  the  maximum  payment  rate  methodology;  (2)  prohibited 
from  charging  amounts  in  excess  of  the  maximum  payment  rates; 
and  (3)  prohibited  from  collecting  amounts  in  excess  of  the  maxi¬ 
mum  payment  rates.  Individuals,  health  plans  and  all  other  payers 
would  not  be  liable  for  amounts  that  exceed  the  maximum  payment 
rates 

The  maximum  payment  rates  would  not  apply  to  services  covered 
under  the  Medicare  program,  including  Medicare  Part  C. 

Civil  money  penalties  equal  to  $100  for  each  improper  charge 
would  be  imposed  on  providers  who  charged  in  excess  of  the  maxi¬ 
mum  payment  amounts.  If  a  provider  collected  excess  amounts, 
and  did  not  refund  the  excess  within  thirty  days  of  being  notified 
that  an  excess  amount  was  collected,  a  civil  monetary  Pe£alty 
equal  to  three  times  the  excess  amount  charged,  or  if  greater,  $500, 
would  be  imposed.  Any  funds  collected  as  a  result  of  this  provision 
would  be  deposited  into  the  Anti-fraud  and  Abuse  Trust  Fund  es¬ 
tablished  by  this  legislation. 

Effective  Date. — Effective  upon  the  date  of  enactment. 

Sec.  10.  Methodology  for  Determining  Maximum  Payment  Rates  for 

Hospital  Services 


Present  Law.— (a)  General  Rule  for  Hospital  Payments.— Under 
Medicare,  the  Secretary  determines  prospective  payment  rates  for 
inpatient  hospital  services  based  upon  an  average  payment  per  ad¬ 
mission  adjusted  for  case  mix  using  diagnosis-related  groups 

^  The  Secretary  has  determined  a  standardized  payment  amount 
for  Medicare  patients  which  is  based  initially  upon  average  pay¬ 
ments  in  a  base  year,  and  which  is  updated  annually. 

Medicare  rates  are  set  separately  for  hospitals  ^  j^rge  urban 
areas,  for  other  urban  hospitals,  and  for  rural  hospitals,  although 
the  separate  rural  standardized  amount  will  be  phased  out  by  I Y 

1995 

Under  Medicare,  services  provided  on  an  outpatient  basis  during 
the  three  days  immediately  prior  to  a  hospital  admission  are  not 
separately  reimbursed  if  the  services  are  related  to  the  admission. 

(b)  Adjustments  to  hospital  payments.— Under  Medicare,  a  series 
of  adjustments  are  made  to  the  standardized  amounts.  Payment 
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rates  are  adjusted:  (i)  by  geographic  area  for  wages  and  non-labor 
related  costs;  (ii)  for  the  indirect  costs  of  medical  education;  and 
(iii)  for  certain  high-cost  or  long  length-of-stay  cases  known  as 
outliers.  Payments  for  cases  transferred  to  another  hospital  are 
based  on  per  diem  amounts,  up  to  the  full  DRG  payment  for  the 
case.  Beginning  in  fiscal  year  1992,  prospective  payment  for  capital 
costs  is  being  phased  in  over  a  ten-year  period.  Hospitals  are  reim¬ 
bursed  on  a  cost-related  basis  for  the  direct  costs  of  graduate  medi¬ 
cal  education.  Growth  in  such  costs  is  limited  to  the  consumer  price 
index. 

(c)  PPS-exempt  hospital  payments. — Under  Medicare  certain  spe¬ 
cialty  hospitals  and  distinct-part  specialty  units  of  general  hos¬ 
pitals  are  not  paid  on  the  basis  of  DRG-adjusted  per  admission 
payments.  These  exempt  hospitals  and  units  are  children’s  hos¬ 
pitals,  psychiatric  hospitals  and  units,  rehabilitation  hospitals  and 
units,  long-term  hospitals,  and  certain  cancer  research  hospitals  so 
designated  prior  to  December  31,  1990.  These  hospitals  are  reim¬ 
bursed  on  the  basis  of  reasonable  costs,  but  payment  is  limited  by 
a  ceiling  on  the  rate  of  increase  in  such  costs  (the  “TEFRA  limits”). 

Explanation  of  Provision. — (a)  General  rule  for  hospital  pay¬ 
ments. — The  maximum  payment  rates  for  inpatient  hospital  serv¬ 
ices  would  be  determined  based  upon  an  average  payment  per  ad¬ 
mission  adjusted  for  case  mix  using  diagnosis-related  groups 
(DRGs). 

The  Secretary  would  determine  an  initial  standardized  amount 
for  non-Medicare  patients  which  would  result  in  spending  in  the 
private  sector  that  is  consistent  with  the  baseline  historical  per 
capita  health  spending  estimate  for  1995.  In  determining  the 
standardized  amounts,  the  Secretary  would  include  revenues  asso¬ 
ciated  with  services  provided  on  an  outpatient  basis  during  the 
three  days  immediately  prior  to  a  hospital  admission  if  the  services 
are  related  to  the  admission. 

Rates  would  be  set  separately  for  hospitals  in  large  urban  areas 
and  for  all  other  hospitals.  New  DRGs  would  be  developed  as  nec¬ 
essary  for  the  under-65  population,  and  new  weights  would  be  de¬ 
veloped  for  all  DRGs  to  properly  reflect  resource  consumption  pat¬ 
terns  among  this  population,  including  separate  DRG  categories 
and  weights  for  children. 

(b)  Adjustments  to  hospital  payments. — In  computing  the  maxi¬ 
mum  payment  amounts,  a  series  of  adjustments  would  be  made  to 
the  standardized  amounts.  Payment  rates  would  be  adjusted:  (i)  by 
geographic  area  for  wages  and  for  non-labor  input  prices;  (ii)  for 
the  indirect  costs  of  graduate  medical  education  (as  described  in 
subtitle  B  of  title  VII);  (iii)  for  hospitals  serving  a  disproportionate 
share  of  low-income  patients,  and  (iv)  for  certain  high-cost  or  long 
length-of-stay  cases  known  as  outliers. 

Maximum  payment  rates  for  transfer  cases  would  also  be  de¬ 
fined,  based  on  Medicare  payment  rules.  It  is  anticipated  that  the 
Secretary  would  use  the  same  methodology  and  transition  as  is 
used  under  the  Medicare  program,  to  determine  payment  for  cap¬ 
ital-related  costs. 

The  maximum  payment  rates  per  admission  would  be  adjusted 
on  a  hospital-specific  basis  to  reflect  the  direct  costs  of  graduate 
medical  education  (as  described  in  subtitle  B  of  title  VII). 
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The  Secretary  would  be  authorized,  but  not  required,  to  adjust 
the  maximum  payment  rates  to  take  into  account  the  needs  of  re¬ 
gional  and  national  referral  centers,  sole  community  hospitals,  and 
essential  access  hospitals  as  such  terms  are  defined  under  Medi¬ 
care. 

(c)  PPS-exempt  hospital  payments. — The  maximum  payment 
rates  for  hospitals  currently  exempt  from  the  prospective  payment 
system  under  Medicare  would  be  determined  on  a  per  admission 
basis  for  each  hospital,  based  on  the  allowable  operating  receipts 
of  the  hospital.  These  per  diem  rates  would  apply  until  prospective 
payment  methods  are  developed  and  implemented. 

Effective  Date. — Effective  upon  the  date  of  enactment. 

Sec.  11.  Methodologies  for  Determining  Maximum  Rates  for 
Physician  and  Other  Professional  Medical  Services 

Present  Law. — In  the  case  of  physician  services,  Medicare  pay¬ 
ment  is  based  on  the  resource-based  relative  value  scale  (RB  RVS). 
This  system  establishes  relative  payment  amounts  among  proce¬ 
dures.  Payments  are  adjusted  between  geographic  areas  to  reflect 
differences  in  the  costs  of  living,  practice  costs,  and  malpractice. 

Medicare  policies  limit  the  actual  charges  for  physician  and  cer¬ 
tain  other  services. 

Under  Medicare,  fees  for  other  professional  services  are  based  on 
a  variety  of  payment  methodologies  including  fee  schedules  and 
reasonable  charge  limits. 

Explanation  of  Provision. — In  general,  the  maximum  payment 
rates  would  be  determined  using  a  resource-based  relative  value 
scale  (RB  RVS)  for  physician  and  other  professional  medical  serv¬ 
ices  following  the  methodology  established  under  Medicare.  The 
Secretary  would  establish  and  publish  new  relative  value  units  for 
services  not  currently  covered  under  Medicare. 

The  Secretary  would  publish  the  definitions,  relative  value  units, 
and  payments  policies  necessary  for  private  payers  to  apply  the 
maximum  payment  rates  for  physician  and  other  professional  med¬ 
ical  services. 

The  maximum  payment  rates  for  services  would  be  determined 
by  establishing  a  maximum  conversion  factor  which,  when  multi¬ 
plied  by  the  relative  value  units  of  services  estimated  to  be  pro¬ 
vided,  would  result  in  per  capita  expenditures  consistent  with  the 
national  private  per  capita  estimate  for  each  year.  . 

The  maximum  payments  rates  would  be  calculated  to  include  the 
allowed  extra-billing,  determined  based  on  the  limits  applicable 
under  Medicare.  In  addition,  the  maximum  payment  rates  would 
be  adjusted  geographically  and  include  allowances  for  bonus  pay¬ 
ments  applicable  to  services  provided  in  underserved  areas  in  the 
same  manner  as  for  physician  services  under  Medicare. 

Effective  Date. — Effective  upon  the  date  of  enactment. 

Sec.  12.  Methodologies  for  Determining  Maximum  Rates  for  Other 

Services 

Present  Law.— (a)  Outpatient  hospital  and  other  services  reim¬ 
bursed  on  a  cost-related  basis  under  Medicare.— Medicare  pay¬ 
ments  for  services  provided  in  hospital  outpatient  departments 
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(OPDs)  are  based  on  a  variety  of  different  payment  methodologies. 
Some  services,  such  as  laboratory  tests,  are  reimbursed  based  on 
fee  schedules,  others  are  based  on  costs  subject  to  certain  cost  lim¬ 
its,  while  others  are  paid  on  a  cost-related  basis.  OBRA  ’90  re¬ 
quired  the  Administration  and  ProPAC.  to  conduct  certain  studies 
relating  to  the  development  of  prospective  payment  methodologies 
for  all  services  provided  in  hospital  OPDs.  i 

Federally-qualified  health  centers  (FQHCs)  are  paid  on  a  reason¬ 
able-cost  basis. 

(b)  Diagnostic  testing  services. — (i)  Laboratory  tests. — Under 
Medicare,  laboratory  services  are  based  on  a  laboratory  fee  sched¬ 
ule.  Such  services  must  be  directly  billed  to  Medicare  by  the  entity 
that  performs  the  service. 

(ii)  Other  diagnostic  tests. — Other  diagnostic  tests  are  paid  on 
the  basis  of  either  the  RB  RVS  or  reasonable  charges. 

(c)  Durable  medical  equipment. — Medicare  payments  for  durable 
medical  equipment  (DME)  are  on  the  basis  of  fee  schedules.  Dif¬ 
ferent  fee  schedules  apply  depending  upon  the  type  of  DME  and 
upon  whether  the  equipment  is  purchased  or  rented. 

(d)  Payments  for  prescription  drugs. — In  general,  Medicare  does 
not  cover  outpatient  prescription  drugs.  Title  III  of  this  bill  would 
establish  coverage  for  prescription  drugs  under  Medicare,  and  es¬ 
tablishes  limits  on  what  Medicare  would  pay  for  these  drugs. 

(e)  Payments  for  other  services  covered  under  Medicare. — Pay¬ 
ments  for  other  professional  services  are  made  on  the  basis  of  fee 
schedules  or  reasonable  charges,  subject  to  certain  limits. 

(f)  Development  of  prospective  payment  methodologies. — Under 
Medicare,  payments  for  skilled  nursing  facilities,  home  health  serv¬ 
ices,  and  certain  other  services  are  based  on  retrospective  costs. 
The  Omnibus  Reconciliation  Act  of  1990  (OBRA  ‘90)  required  the 
Administration  and  ProPac  to  conduct  certain  studies  relating  to 
the  development  of  prospective  payment  methodologies  for  these 
services. 

Explanation  of  Provision. — (a)  Outpatient  hospital  and  other 
services  reimbursed  on  a  cost-related  basis  under  Medicare — The 
maximum  payment  rates  for  outpatient  hospital  fees  and  fees  for 
other  cost-related  services  under  Medicare  would,  pending  develop¬ 
ment  of  a  prospective  payment  system,  be  set  by  limits  on  a  year- 
to-year  basis  such  that  expenditures  for  these  services  are  consist¬ 
ent  with  the  national  health  expenditure  estimate. 

FQHC  services  would  be  reimbursed  on  a  reasonable-cost  basis 
by  all  payers.  Reasonable  costs  would  be  determined  in  the  same 
manner  as  under  Medicare. 

(b)  Diagnostic  testing  services. — (i)  Laboratory  tests. — Maximum 
payment  rates  would  be  set  based  on  the  methodology  used  to  de¬ 
termine  the  Medicare  laboratory  fee  schedule,  adjusted  as  nec¬ 
essary  to  be  consistent  with  the  national  private  per  capita  esti¬ 
mate.  All  services  covered  by  a  third-party  payer  would  be  required 
to  be  directly  billed  to  the  insurer  by  the  entity  or  individual  that 
performed  (or  supervised)  the  performance  of  the  tests,  consistent 
with  the  requirements  under  Medicare,  and  the  requirements  relat¬ 
ing  to  administrative  simplification  under  title  IX. 

(ii)  Other  diagnostic  tests. — Maximum  payment  rates  would  be 
set  using  the  same  methodology  that  applies  under  Medicare.  In 
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general,  the  maximum  rates  would  be  based  on  fee  schedule  or  rea¬ 
sonable  charge  limits,  with  the  actual  rate  being  determined  in  a 
manner  consistent  with  the  national  private  per  capita  estimate. 

(c)  Durable  medical  equipment. — Maximum  rates  for  DME  would 
be  set  based  on  Medicare  fee  schedules  and  policies,  adjusted  as 
necessary  to  be  consistent  with  the  national  per  capita  estimate. 

(d)  Payments  for  prescription  drugs. — The  methodology  for  estab¬ 
lishing  the  maximum  payment  rates  for  prescription  drugs  would 
follow  the  methodology  for  limiting  medicare  payments  for  prescrip¬ 
tion  drugs,  as  described  in  title  III.  The  limits  would  be  set  to  be 
consistent  with  the  national  private  per  capita  estimate. 

(e)  Payments  for  other  services  covered  under  Medicare. — The 
maximum  payment  rates  for  other  services  paid  on  a  reasonable- 
charge  basis  under  Medicare  would  be  based  on  the  methodologies 
used  in  establishing  such  Medicare  limits.  Such  limits  could  be 
based  on  prevailing  charge  limits  or  fee  schedules,  as  provided 
under  Medicare,  adjusted  to  be  consistent  with  the  national  private 
per  capita. 

(f)  Development  of  prospective  payment  methodologies. — The  Sec¬ 
retary  would,  by  January  1,  1997,  develop  prospective  payment 
methodologies  for  setting  maximum  payment  rates  for  services  for 
which  an  appropriate  methodology  does  not  exist  currently  under 
Medicare 

In  the  case  of  any  service  within  a  class  of  services  for  which  a 
prospective  payment  system  is  established  for  Medicare,  the  Sec¬ 
retary  would  revise  the  methodology  for  establishing  maximum 
payment  rates  under  this  title  to  conform  to  the  methodology  used 
under  Medicare. 

In  developing  a  prospective  payment  methodology  for  children  s 
hospitals,  the  Secretary  would  be  required  to  develop  a  system 
which  used  a  hospital-specific  methodology  based  on  the  resource 
requirements  of  children  developed  using  pediatric-specific  data. 

Effective  Date. — Effective  upon  the  date  of  enactment. 

Sec.  13.  Limits  on  Payments  to  Capitated  Managed  Care  Plans 

Present  Law;.— Medicare  establishes  per  capita  payment  rates  for 
different  classes  of  beneficiaries  enrolled  in  eligible  organizations 
with  contracts  to  provide  services  on  a  capitated  or  risk  basis.  En- 
rollees  are  grouped  by  age,  sex  and  other  factors  determined  by  the 
Secretary  to  be  appropriate.  The  payment  rate  for  each  class  is 
equal  to  95  percent  of  the  average  adjusted  per  capita  cost 
(AAPCC)  for  that  class,  a  projection  of  what  Medicare  would  spend 
to  provide  covered  services  to  a  comparable  group  of  beneficiaries 
not  enrolled  in  these  eligible  organizations. 

Explanation  of  Provision.—  The  Secretary  would  establish  a  sys¬ 
tem  of  determining  maximum  payment  rates  for  plans  contracting 
to  provide  services  on  a  capitated  or  risk  basis.  This  methodology 
would  be  based  on  the  Medicare  AAPCC  methodology,  but  would 
reflect  services  that  would  be  provided  to  a  representative  popu¬ 
lation  not  enrolled  in  such  plan.  The  initial  maximum  payment 
rates  to  such  a  risk-contracting  plan  would  be  based  on  95  percent 
of  the  comparable  cost  of  providing  services  to  individuals  not  en¬ 
rolled  in  such  plans.  In  subsequent  years,  the  payments  would  be 
adjusted  to  be  consistent  with  updates  to  the  maximum  payment 
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rates  for  services  provided,  or  paid,  on  a  fee-for-service  basis,  con¬ 
sistent  with  the  national  private  per  capita  estimate. 

Effective  Date. — Effective  upon  the  date  of  enactment. 

Sec.  14.  Limits  on  Payments  by  Property  and  Casualty  Insurers  for 

Services' 

Present  Law. — No  provision.  t 

Explanation  of  Provision. — Without  regard  to  whether  the  stand¬ 
by  Federal  cost  containment  system  applies  in  a  State,  fees  by 
property  and  casualty  insurers  for  medical  services  could  not  be 
less  favorable  than  the  fees  that  would  be  paid  by  the  health  insur¬ 
ance  plan  in  which  the  individual  is  enrolled  for  similar  services. 

Effective  Date. — Effective  January  1,  1998. 

Subtitle  E.  Administrative  and  judicial  review 
Sec.  15.  Administrative  and  Judicial  Review 

Present  Law. — Medicare’s  prospective  payment  system  for  inpa¬ 
tient  hospital  services  was  enacted  in  the  Social  Security  Amend¬ 
ments  of  1983.  In  this  Act,  certain  elements  of  the  hospital  pay¬ 
ment  reform  were  exempt  from  both  administrative  and  judicial  re¬ 
view.  When  Medicare’s  physician  payment  reform  was  enacted  in 
the  Omnibus  Reconciliation  Act  of  1989,  a  similar  provision  was  in¬ 
cluded  that  prohibited  administrative  and  judicial  review  of  the 
Secretary’s  estimates  of  certain  components  of  the  reformed  pay¬ 
ment  system. 

Explanation  of  Provision. — There  would  be  no  administrative  or 
judicial  review  of  the  Secretary’s  determination  of  (i)  the  maximum 
payment  rates;  (ii)  DRG  or  RB  RVS  values  established  for  services; 
and  (iii)  initial  estimates  of  the  national  health  expenditure  esti¬ 
mates  or  the  allocation  of  such  estimates  to  classes  of  health  serv¬ 
ices  or  to  the  States. 

Effective  Date. — Effective  upon  the  date  of  enactment. 

Subtitle  F.  National  Health  Cost  Commission 
Sec.  16.  National  Health  Cost  Commission 

Present  Law. — (a)  Establishment  of  commission. — No  provision. 

(b)  Special  report  in  2000. — No  provision. 

Explanation  of  Provision. — (a)  Establishment  of  commission. — A 
National  Health  Cost  Commission  would  be  established,  on  Janu¬ 
ary  1,  1997.  The  Commission  would  consist  of  nine  members,  ap¬ 
pointed  by  the  President.  The  members  would  be  selected  based  on 
their  expertise  and  national  recognition vin  the  Fields  of  health  eco¬ 
nomics,  provider  reimbursement,  health"  insurance,  health  benefits 
design,  and  related  Fields.  In  appointing  members  to  the  Commis¬ 
sion,  the  President  would  be  required  to  seek  recommendations 
from  the  Speaker  of  the  House,  and  the  majority  and  minority  lead¬ 
ers  of  both  Houses  of  Congress. 

The  Commission  would  conduct  analyses  of  the  health  care  cost 
and  revenue  data  reported  to  the  Secretary  under  section  4  of  Sub¬ 
title  A. 
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On  April  1  of  each  year,  beginning  in  1998,  the  Commission 
would  submit  a  report  to  Congress  on  health  care  costs  in  the  Unit¬ 
ed  States.  The  report  would  include  analyses  of  (1)  the  rate  of 
growth  in  health  care  costs  by  type  of  provider,  by  type  of  payer, 
and  by  State;  (2)  the  success  or  failure  of  the  private  sector  in  stay¬ 
ing  within  national  health  estimates  set  by  the  legislation  on  a 
state-by-state  basis;  (3)  the  impact  of  universal  coverage  on  health 
care  costs  and  on  payments  for  services  by  private  payers;  and  (4) 
the  future  rate  of  growth  in  health  care  costs,  based  on  projections 
of  historical  trends,  using  the  economic  assumptions  of  the  Con¬ 
gressional  Budget  Office. 

(b)  Special  report  in  2000. — In  2000,  the  report  of  the  Commis¬ 
sion  would  include  a  specific  finding  regarding  whether  a  system 
of  cost  containment  should  be  imposed  on  health  care  services  pro¬ 
vided  under  private  health  insurance  plans.  This  recommendation 
would  be  based  on  the  most  recent  data  available  at  that  time. 

The  Commission  could  recommend  that  the  system  of  private  sec¬ 
tor  cost  containment  included  in  the  mark  be  allowed  to  go  into  ef¬ 
fect,  or  the  Commission  could  recommend  an  alternative  system. 
The  Commission  would  be  required  to  include  in  its  report  a  de¬ 
tailed  legislative  proposal  to  implement  its  recommendations.  The 
recommendations  could  include  any  cost  containment  measure  the 
Commission  wished  to  recommend,  but  could  not  relate  to  a  change 
in  the  guaranteed  national  benefit  package. 

Effective  Date. — Effective  upon  the  date  of  enactment. 

Sec.  17.  Expedited  Consideration  of  Recommendation 

Present  Law. — No  provision. 

Explanation  of  Provision. — The  Commission’s  recommendations, 
contained  in  the  special  report  in  2000,  would  be  considered  by  the 
Congress  following  a  “fast  track”  procedure. 

The  Chairmen  of  the  relevant  Committees  in  each  House  would 
introduce  the  Commission’s  legislative  recommendations  within 
seven  days. 

The  Committees  in  each  House  would  have  45  days  to  consider 
the  provisions  within  their  jurisdiction.  If  a  Committee  failed  to  re¬ 
port  the  legislation  within  this  time  period,  it  would  automatically 
be  discharged  from  further  consideration.  The  Committees  would 
be  permitted  to  amend  the  legislation  relating  to  the  Commission  s 
recommendations. 

No  amendments  would  be  in  order  on  the  floor  of  each  House  it 
the  bills  reported  from  the  Committees  are  the  same  as  the  Com¬ 
mission’s  recommendations.  If  a  Committee’s  bill  differed  from  the 
Commission’s  recommendations,  the  rule  in  each  House  would  pro¬ 
vide  for  the  Commission’s  recommendations  to  be  considered  on  the 
floor  as  an  amendment  in  the  nature  of  a  substitute  for  the  related 
provisions  of  the  bill.  Debate  would  be  limited  in  each  House  to  no 

more  than  20  hours.  . 

If  based  on  the  Commission’s  recommendations,  the  bill  intro¬ 
duced  is  a  revenue  bill,  the  Senate  would  be  given  an  additional 
15  days  following  House  passage  for  consideration  by  the  relevant 
Senate  Committees  of  jurisdiction,  and  15  days  for  consideration  of 
the  bill  on  the  floor. 
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In  order  for  the  submission  of  the  Commission’s  recommenda¬ 
tions  to  trigger  these  procedures,  the  recommendation  of  the  Com¬ 
mission  would  have  to  be  accompanied  by  a  statement,  provided  by 
the  Director  of  the  Congressional  Budget  Office,  that  the  provisions 
recommended  in  the  bill  as  introduced* would  meet  the  cost-contain¬ 
ment  objectives  set  forth  by  the  Commission. 

Effective  Date. — Effective  upon  the  date  of  enactment. 

Title  VII.  Public  Health  Initiatives 
Subtitle  A.  Health  workforce  priorities 
Sec.  1.  National  Healthcare  Workforce  Plan 

Present  Law. — (a)  Development  of  plan. — No  provision. 

(b)  Plan  objectives  and  special  considerations. — No  provision. 

(c)  Development  of  methodology. — No  provision. 

(d)  Report  to  Congress. — No  provision. 

Explanation  of  Provision. — (a)  Development  of  plan. — The  Sec¬ 
retary  would  develop  a  national  healthcare  workforce  plan.  The 
plan  would  specify  the  total  number  of  physicians  that  should  be 
trained,  and  how  this  total  should  be  allocated  among  specialties. 
The  plan  also  would  estimate  the  number  of  non-physician  profes¬ 
sionals  including  nurse  practitioners  and  advanced  practice  nurses, 
that  should  be  trained  and  consider  ways  to  encourage  training  of 
appropriate  numbers  of  such  professionals. 

In  developing  the  plan,  the  Secretary  would  consult  with  consum¬ 
ers,  experts  in  health  workforce  needs,  teaching  physicians,  the  Ac¬ 
creditation  Council  for  Graduate  Medical  Education,  the  American 
Osteopathic  Association,  physicians  in  private  practice,  nurses,  rep¬ 
resentatives  of  health  insurers,  including  HMOs  and  other  man¬ 
aged  care  plans,  and  other  organizations  representing  physicians. 

(b)  Plan  objectives  and  special  considerations. — The  national 
healthcare  workforce  plan  would  provide  that  at  least  55  percent 
of  all  residents  beginning  training  on  or  after  July  1,  1998  would 
be  in  primary  care  specialties.  For  this  purpose,  primary  care 
would  be  defined  as  including  the  specialties  of  family  medicine, 
general  internal  medicine,  general  pediatrics,  geriatrics,  preventive 
medicine,  obstetrics  and  gynecology,  and  osteopathic  general  prac¬ 
tice.  In  developing  the  plan,  the  Secretary  also  would  give  special 
consideration  to  other  physician  specialties  for  which  inadequate 
numbers  of  physicians  are  being  trained. 

The  Secretary  would  be  permitted  to  alter  the  proportion  of  resi¬ 
dents  trained  in  primary  care  to  provide  for  an  appropriate  transi¬ 
tion  to  the  national  goal,  or  to  reflect  changing  needs  for  different 
numbers  and  types  of  physicians. 

(c)  Development  of  methodology. — Thev  Secretary  would  develop  a 
methodology  for  a  national  program  to  approve  or  otherwise  limit 
the  number  of  residency  positions  in  a  specialty  that  would  be  con¬ 
sidered  for  the  purpose  of  determining  adjustments  in  payments  or 
maximum  payment  rates  under  Medicare  and  private  health  plans. 
The  limitations  so  imposed  would  be  consistent  with  the  national 
healthcare  workforce  plan.  The  methodology  may  include  that,  as 
a  condition  of  receiving  payments  for  the  direct  costs  of  graduate 
medical  education,  an  institution  would  have  to  enter  into  an 
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agreement  with  the  Secretary  so  that  the  number  of  enrollees  in 
their  training  programs  would  be  consistent  with  the  national 
healthcare  workforce  plan.  The  methodology  would  provide  for  ap¬ 
propriate  opportunities  for  training  in  osteopathic  specialties.  In 
addition,  the  methodology  would  provide  for  appropriate  support  of 
training  in  sites  other  than  hospitals. 

The  methodology  would  include  specific  criteria  that  would  be 
used  to  approve  such  positions.  These  criteria  should  include  con¬ 
sideration  of  the  geographic  distribution  of  physicians,  quality  of 
residency  training  programs,  training  of  physicians  in  sites  other 
than  hospitals,  and  the  need  to  encourage  the  training  of  minority 
physicians.  In  developing  the  methodology,  the  Secretary  would  be 
required  to  consult  with  experts  in  graduate  training  and  edu¬ 
cation,  including  the  Accreditation  Council  for  Graduate  Medical 
Education,  the  American  Osteopathic  Association,  and  other  orga¬ 
nizations  involved  in  the  accreditation  of  residency  positions. 

(d)  Report  to  Congress. — The  Secretary  would  submit  a  report 
and  a  detailed  description  of  the  healthcare  workforce  plan  and  im¬ 
plementation  of  the  methodology  to  the  Congress  by  December  31, 
1995.  The  report  would  include  an  analysis  of  the  impact  on  teach¬ 
ing  hospitals  and  other  training  programs  of  limiting  support  for 
training,  consistent  with  the  national  healthcare  workforce  plan. 

Effective  Date. — Effective  upon  the  date  of  enactment. 

Sec.  2.  Allocation  of  Residency  Positions  under  National  Healthcare 

Workforce  Plan 

Present  Law. — No  provision. 

Explanation  of  Provision. — The  Secretary  would  implement  a 
program  to  limit  the  number  of  training  positions  in  accordance 
with  the  national  health  care  workforce  plan,  based  on  the  meth¬ 
odology  developed  under  such  plan. 

Effective  Date. — Effective  upon  the  date  of  enactment. 

Sec.  3.  Payments  Under  the  Healthcare  Workforce  Account  and 
Maximum  Payment  Rates  for  Graduate  Medical  Education 

Present  Law. — (a)  Direct  graduate  medical  education  payments 
from  the  Account. — Medicare  pays  its  share  of  the  direct  costs  of 
graduate  medical  education  in  teaching  hospitals.  In  general,  pri¬ 
vate  insurers  do  not  make  a  separately  identifiable  payment  for 
these  costs.  Under  Title  VI  of  this  bill,  maximum  payment  rates 
would  be  established  that  would  apply  to  payments  made  by  pri¬ 
vate  insurers.  These  rates  would  include  specific  adjustments  for 
the  direct  costs  of  graduate  medical  education. 

(b)  Indirect  graduate  medical  education  payments  from  the  Ac¬ 
count. — Medicare  also  pays  its  share  of  the  indirect  costs  of  grad¬ 
uate  medical  education  in  teaching  hospitals.  In  general,  private  in¬ 
surers  do  not  make  a  separately  identifiable  payment  for  these 
costs  Under  Title  VI  of  this  bill,  maximum  payment  rates  would 
be  established  that  would  apply  to  payments  made  by  private  in¬ 
surers.  These  rates  would  include  specific  adjustments  for  the  indi¬ 
rect  costs  of  graduate  medical  education. 

(c)  Adjustments  to  the  maximum  payment  rates  lor  the  direct 
costs  of  graduate  medical  education. — No  provision. 
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Under  Title  VI  of  this  bill,  maximum  payment  rates  would  be  es¬ 
tablished  that  would  apply  to  payments  made  by  private  insurers. 

(d)  Adjustments  to  the  maximum  payment  rates  for  the  indirect 
costs  of  graduate  medical  education. — No  provision. 

Under  Title  VI  of  this  bill,  maximum  payment  rates  would  be  es¬ 
tablished  that  would  apply  to  payments  made  by  private  insurers. 

Explanation  of  Provision. — (a)  Direct  graduate  medical  education 
payments  from  the  Account. — The  Secretary  would  make  payments 
to  hospitals  from  the  Healthcare  Workforce  Account  in  the 
Healthcare  Trust  Fund  (established  under  title  XI)  relating  to  the 
private  share  of  the  direct  costs  of  graduate  medical  education.  In 
determining  the  private  share  of  these  costs,  the  Secretary  would 
use  same  rules  for  determining  the  FTE  amounts  and  number  of 
FTEs  as  apply  under  Medicare. 

The  Secretary  would  estimate  each  calendar  year,  the  aggregate 
amount  of  the  private  share  of  the  direct  costs  of  graduate  medical 
education  for  the  year.  Based  on  the  anticipated  deposits  into  the 
Account  for  the  year,  the  Secretary  would  determine  a  payout  ratio, 
defined  as  the  ratio  of  the  deposits  over  the  total  private  share  of 
the  direct  costs  of  graduate  medical  education,  but  not  greater  than 
1.0. 

Effective  for  portions  of  cost  reporting  periods  beginning  on  or 
after  January  1,  1996  and  ending  before  January  1,  1999,  hospitals 
that  receive  payments  from  Medicare  for  the  direct  costs  of  grad¬ 
uate  medical  education  would  also  receive  payments  for  the  portion 
of  these  costs  that  are  related  to  patients  who  are  not  insured  by 
Medicare  or  Medicaid.  The  portion  of  the  private  share  that  would 
be  paid  would  be  equal  to  the  private  share  times  the  payout  ratio. 

As  a  condition  of  receiving  such  payments,  hospitals  would  have 
to  provide  the  Secretary  with  such  information  as  the  Secretary 
may  require.  Such  payments  would  only  be  made  with  respect  to 
residency  positions  approved  by  the  Secretary  under  the  implemen¬ 
tation  of  the  national  healthcare  workforce  plan. 

(b)  Indirect  graduate  medical  education  payments  from  the  ac¬ 
count. — During  a  year  for  which  payments  into  the  Account  during 
such  calendar  year  would  not  be  fully  disbursed  for  payments  relat¬ 
ing  to  the  private  share  of  the  direct  costs  of  graduate  medical  edu¬ 
cation,  the  Secretary  would  provide  for  payments  to  teaching  hos¬ 
pitals  related  to  the  indirect  costs  of  graduate  medical  education. 
The  Secretary  would  estimate  a  hospital-specific  payment  adjust¬ 
ment  per  admission.  The  amounts  would  vary  between  hospitals 
based  on  each  hospital’s  intern  and  resident-to-bed  ratio,  in  the 
same  manner  as  under  Medicare  (as  amended). 

The  Secretary  would  estimate  a  separate  payout  ratio  (not  great¬ 
er  than  1.0)  for  indirect  medical  education,  based  on  the  residual 
amount  available  in  the  Account  for  the  year  and  the  Secretary’s 
best  estimate  of  the  aggregate  amount  of  the  private  share  of  the 
indirect  costs  of  graduate  medical  education. 

The  Secretary  would  establish  a  process  by  which  hospitals 
would  apply  for  payments.  The  timing  of  the  application  process 
and  the  payments  would  be  determined  at  the  discretion  of  the  Sec¬ 
retary,  based  on  the  amount  of  excess  funds  available,  and  consist¬ 
ent  with  maintaining  the  solvency  of  the  trust  fund. 


463 


As  a  condition  of  receiving  such  payments,  hospitals  would  have 
to  provide  the  Secretary  with  such  information  as  the  Secretary 
may  require.  In  addition,  after  June  30,  1998,  such  payments 
would  only  be  made  with  respect  to  residency  positions  approved 
by  the  Secretary  under  the  implementation  of  the  national 
healthcare  workforce  plan. 

(c)  Adjustments  to  the  maximum  payment  rates  for  the  direct 
costs  of  graduate  medical  education. — The  maximum  payment 
rates  per  admission  established  for  inpatient  hospital  services 
would  be  adjusted  to  reflect  the  direct  costs  of  graduate  medical 
education.  The  adjustment  for  the  direct  costs  of  graduate  medical 
education  would  be  based  on  the  methodology  used  by  Medicare  in 
determining  the  reasonable  costs  per  FTE  resident,  and  for  deter¬ 
mining  the  number  of  FTE  residents  (as  amended). 

The  adjustment  to  the  maximum  payment  rates  per  admission 
would  be  calculated  on  a  hospital-specific  basis.  The  amount  of  the 
adjustment  would  be  equal  to  the  private  sector  share  of  these 
costs  divided  by  the  average  number  of  admissions  per  year  over 
the  most  recent  three-year  period. 

Only  residency  positions  approved  by  the  Secretary  as  being  con¬ 
sistent  with  the  national  healthcare  workforce  plan  and  their  relat¬ 
ed  costs  would  be  considered  in  determining  the  amount  of  this  ad¬ 
justment.  In  the  case  of  institutions  that  are  eligible  for  transition 
payments  relating  to  the  loss  of  residency  positions,  the  maximum 
payment  rates  would  be  adjusted  to  include  such  transition  pay¬ 
ments. 

The  amount  of  the  adjustment  to  the  maximum  payment  rates 
so  determined  would  be  reduced  by  the  amount  paid  to  the  institu¬ 
tion  for  the  direct  costs  of  graduate  medical  education  out  of  the 
Health  Care  Workforce  Trust  Account. 

The  Secretary  would  publish  the  adjustment  per  admission  for 
the  direct  costs  of  graduate  medical  education  for  each  hospital  by 
October  1  of  each  year. 

(d)  Adjustments  to  the  maximum  payment  rates  for  the  indirect 
costs  of  graduate  medical  education.— The  maximum  payment 
rates  per  admission  established  for  inpatient  hospital  services 
would  be  adjusted  on  a  hospital-specific  basis  to  reflect  the  indirect 
costs  of  medical  education  in  the  same  manner  as  under  Medicare, 
as  amended  by  this  bill.  Only  residency  positions  approved  by  the 
Secretary  as  being  consistent  with  the  national  healthcare 
workforce  plan  would  be  considered  in  determining  the  amount  of 
the  IME  adjustment. 

The  amount  of  the  adjustment  to  the  maximum  payment  rates 
so  determined  would  be  reduced  by  the  amount  paid  to  the  institu¬ 
tion  for  IME  out  of  the  Health  Care  Workforce  Account. 

The  Secretary  would  publish  the  IME  adjustment  for  each  hos¬ 
pital  by  October  1  of  each  year. 

Effective  Date. — (a)  applies  to  portions  of  cost  reporting  periods 
beginning  on  or  after  January  1,  1996.  (b)  applies  to  discharges  on 
or  after  January  1,  1996.  (c)  and  (d)  applies  to  maximum  payment 
rates  established  for  years  after  1995. 
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Sec.  4.  Payments  under  Medicare ;  Implementation  of  National  Plan 

Present  Law. — Medicare  makes  payments  to  teaching  hospitals 
for  its  share  of  the  direct  costs  of  graduate  medical  education.  The 
amount  is  based  on  the  average  cost  per  full  time  equivalent  (FTE) 
resident,  multiplied  by  the  number  of  FTE  residents. 

In  determining  the  amount  of  Medicare  payments,  based  on  the 
number  of  FTE  residents,  certain  residents  are  not  counted.  Spe¬ 
cifically,  the  number  of  FTE  residents  includes  only  those  trainees 
who  have  not  completed  the  required  number  of  years  of  training 
to  be  eligible  for  certification  by  a  medical  specialty  board.  Resi¬ 
dents  who  have  elected  to  continue  their  training  are  not  included. 
In  addition,  residents  who  have  completed  five  years  of  post  grad¬ 
uate  training  are  not  included  in  the  count  of  FTE  residents.  Pay¬ 
ments  are  not  made  for  residents  who  are  foreign  medical  grad¬ 
uates  that  have  not  passed  an  appropriate  examination. 

Explanation  of  Provision. — Beginning  with  residents  whose  train¬ 
ing  begins  on  or  after  July  1,  1998,  Medicare  payments  would  be 
based  only  on  the  number  of  residents  in  residency  slots  approved 
by  the  Secretary  to  be  consistent  with  the  national  healthcare 
workforce  plan. 

Effective  Date. — Effective  upon  the  date  of  enactment. 

Sec.  5.  Transitional  Payments  for  Hospitals  Losing  Specialty 

Positions 

Present  Law. — No  provision. 

Explanation  of  Provision. — The  Secretary  would  make  transi¬ 
tional  payments  to  institutions  that  operate  programs  that  lose 
specialty  training  positions  as  a  result  of  allocations  by  the  Sec¬ 
retary.  Applications  for  payment  must  be  submitted  on  a  timely 
basis,  and  contain  assurances  of  compliance  with  the  national 
healthcare  workforce  plan  that  are  satisfactory  to  the  Secretary. 

The  amount  of  the  payments  would  be  based  on  the  number  of 
FTE  specialty  positions  lost,  multiplied  by  a  transition  proportion 
described  below,  and  then  further  multiplied  by  the  FTE  payment 
amount.  The  number  of  specialty  positions  lost  would  be  equal  to 
the  difference  between  the  number  of  FTE  specialty  positions  in 
the  institution  during  the  1993-1994  academic  year,  and  the  num¬ 
ber  of  FTE  positions  approved  by  the  Secretary  for  the  academic 
year  in  question. 

For  Medicare,  the  FTE  payment  amount  would  be  equal  to  the 
amount  that  Medicare  otherwise  would  pay  for  one  FTE  resident 
in  the  institution.  With  regard  to  payments  from  the  National 
Healthcare  Workforce  Trust  Fund  (established  in  section  7  of  this 
title),  the  FTE  payment  amount  would  be  the  amount  that  would 
otherwise  be  paid  to  the  institution  forgone  FTE  resident  per  ad¬ 
mission. 

Payments  may  begin  in  calendar  year  1998,  or  in  the  first  year 
that  the  programs  of  the  institution  experience  a  net  reduction  in 
specialty  positions  because  of  the  allocations  by  the  Secretary.  The 
transition  proportion  would  be  defined  as  100  percent  in  the  first 
year,  and  would  decline  in  equal  increments  to  zero  percent  in  the 
fifth  year. 

Effective  Date. — Effective  upon  the  date  of  enactment. 
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Sec.  6.  Determination  under  Medicare  of  Number  of  Full-time 

equivalent  Residents 

Present  Law. — Medicare  makes  payments  to  teaching  hospitals 
for  its  share  of  the  direct  costs  of  graduate  medical  education.  The 
amount  paid  is  based  on  the  average  cost  per  full  time  equivalent 
(FTE)  resident,  multiplied  by  the  number  of  FTE  residents. 

The  per-resident  costs  are  determined  for  each  hospital  in  a  base 
year,  updated  each  year  by  the  change  in  the  consumer  price  index 
(CPI-U).  For  hospital  cost-reporting  periods  beginning  in  fiscal 
years  1994  and  1995,  the  per-resident  payment  amounts  for  resi¬ 
dency  positions  in  programs  other  than  primary  care  and  obstetrics 
and  gynecology  were  not  updated.  As  a  result,  the  per-resident  pay¬ 
ment  amounts  vary  by  type  of  resident  within  an  institution. 

Explanation  of  Provision. — In  determining  the  number  of  FTE 
residents,  the  Secretary  would  weight  the  actual  number  of  FTE 
residents  to  provide  for  increased  payments  for  each  resident  in 
primary  care  and  obstetrics  and  gynecology.  Specifically,  each  full 
time  equivalent  resident  in  primary  care  and  obstetrics  and  gyne¬ 
cology  would  be  counted  as  1.1  FTE  residents.  Each  other  resident 
in  their  initial  residency  period  would  be  counted  as  0.8  FTEs. 
Residents  passed  their  initial  residency  period  would  be  counted  as 

0.5  FTE.  . 

Primary  care  residents  would  be  defined  as  residents  in  general 
internal  medicine,  general  pediatrics,  family  practice,  geriatrics, 
preventive  medicine,  osteopathic  general  practice,  and  obstetrics 
and  gynecology. 

Effective  Date.— Effective  for  portions  of  cost  reporting  periods 
beginning  on  or  after  January  1,  1996. 

Sec.  7.  Payments  to  Federally  Qualified  Health  Centers 

Present  Law.— Medicare  makes  payments  to  Federally  Qualified 
Health  Centers  (FQHCs)  based  on  an  all-inclusive  rate  calculated 
on  the  FQHCs  reasonable  costs.  The  all-inclusive  rate  is  subject  to 
a  limit  within  each  geographic  area.  The  direct  costs  of  graduate 
medical  education  are  considered  to  be  a  reasonable  cost.  However, 
the  application  of  the  limit  generally  precludes  FQHCs  from  having 
the  costs  of  graduate  medical  education  recognized  in  their  pay¬ 
ment  rates.  .  .  ,  ... 

Explanation  of  Provision.— All  costs  of  FQHCs  associated  with 
participation  in  an  approved  residency  program  would  be  consid¬ 
ered  allowable  as  a  Medicare  cost.  Such  costs  would  reflect  the  por¬ 
tion  of  time  the  resident  spends  at  the  FQHC  site.  The  Secretary 
would  provide  for  a  facility-specific  payment  adjustment  in  the  per- 
visit  payment  rates  to  reflect  the  direct  and  indirect  costs  of  such 
training  programs.  The  adjustment  would  take  into  account  the  ad- 
ditional  direct  and  indirect  costs  associated  with  the  training  of  in¬ 
terns  and  residents. 

Effective  Date. — Effective  for  services  provided  on  or  after  Janu¬ 
ary  1,  1996,  and  to  the  determination  by  the  Secretary  of  maximum 
payment  rates  for  years  beginning  with  calendar  year  1996. 
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Sec.  8.  Medicare  Demonstration  Regarding  Consortia  of  Hospitals 

Present  Law. — Medicare  pays  its  share  of  the  direct  costs  of  grad¬ 
uate  medical  education  in  teaching  hospitals.  Medicare  also  pays 
its  share  of  the  indirect  costs  of  graduate  medical  education  in 
teaching  hospitals  through  the  IME  adjustment  to  the  prospective 
payment  amounts  paid  per  discharge. 

Explanation  of  Provision. — The  Secretary  would  provide  for  the 
establishment  of  demonstration  projects  for  health  care  training 
consortia  for  the  purpose  of  testing  and  evaluating  mechanisms  to 
increase  the  number  and  percentage  of  medical  students  entering 
primary  care  practice  through  the  use  of  graduate  medical  edu¬ 
cation  funds. 

Each  health  care  consortium  would  include,  but  not  limited  to, 
one  or  more  teaching  hospitals.  Each  consortium  would  submit  to 
the  Secretary  an  application  containing  such  information  as  the 
Secretary  may  require,  including  an  explanation  of  a  plan  for  eval¬ 
uating  the  project.  Training  in  a  consortia  would  be  required  to 
conform  with  the  overall  objectives  of  the  healthcare  workforce  plan 
developed  by  the  Secretary.  Until  such  plan  is  established,  each 
consortium  would  be  required  to  train  at  least  55  percent  of  its 
residents  in  primary  care  (as  defined  in  regards  to  the  national 
healthcare  workforce  plan).  In  implementing  the  national 
healthcare  workforce  plan,  the  Secretary  would  approve  residency 
positions  for  a  consortium  as  if  it  were  a  single  institution.  The 
consortia  would  then  be  permitted  to  allocate  such  approved  posi¬ 
tions  within  its  member  institutions  and  training  sites. 

For  each  consortium  participating  in  the  demonstration  program, 
the  Secretary  would  make  payments  for  the  direct  and  indirect 
costs  of  graduate  medical  education  (from  Medicare  as  well  as  the 
Healthcare  Workforce  Trust  Fund)  to  the  consortium.  The  consor¬ 
tium  would  be  permitted  to  designate  which  hospital  in  the  consor¬ 
tium  each  resident  is  assigned  to  for  the  purpose  of  calculating  the 
direct  and  indirect  graduate  medical  education  payments.  In  addi¬ 
tion,  such  payments  would  be  made  without  regard  to  the  site 
where  the  resident  actually  was  being  trained.  The  total  amount  of 
such  payments  would  be  limited  by  the  following  factors.  First,  the 
total  number  of  FTE  residents  upon  which  such  payments  would 
be  based  could  not  exceed  the  number  of  FTE  residents  in  the  con¬ 
sortium’s  hospitals  during  the  twelve  month  period  ending  June  30, 
1994.  In  addition,  the  amount  would  be  limited  by  the  distribution 
of  residents  among  member  hospitals  during  the  twelve-month  pe¬ 
riod  ending  June  30,  1994. 

The  Secretary  would  make  payments  to  each  consortium  through 
an  entity  identified  by  the  consortium.  The  consortium  would  have 
discretion  over  the  use  of  such  payments. 

Each  demonstration  under  this  section  would  be  limited  to  a  10- 
year  period.  The  Secretary  would  be  permitted  to  terminate  a 
project  if  the  Secretary  determined  that  the  consortium  was  no 
longer  in  substantial  compliance  with  the  terms  of  the  project  as 
described  in  the  application  to  the  Secretary. 

Effective  Date. — Effective  upon  the  date  of  enactment. 
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Sec.  9.  Study  of  Payment  for  Medical  Education  in  Sites  Other  than 

Hospitals 

Present  Law. — In  general,  Medicare  does  not  pay  for  the  costs  re¬ 
lated  to  graduate  medical  education  in  sites  other  than  hospitals. 

Explanation  of  Provision. — The  Secretary  would  conduct  a  study, 
and  make  recommendations  to  Congress,  of  the  feasibility  and  de¬ 
sirability  of  making  payments  for  the  direct  and  indirect  costs  of 
graduate  medical  education  with  respect  to  residents  trained  in 
sites  other  than  hospitals.  The  study  would  include  an  assessment 
of  new  payment  methodologies  to  insure  funds  are  paid  to  entities 
which  incur  the  cost  of  such  training  and  to  encourage  the  training 
of  primary  care  physicians. 

Effective  Date. — Effective  upon  enactment. 

Subtitle  B.  Additional  provisions  regarding  primary  care 
Sec.  10.  Changes  in  Underserved  Area  Bonus  Payments 

Present  Law. — (a)  Direct  bonuses  to  primary  care  services— Med¬ 
icare  makes  bonus  payments  to  physicians  providing  services  in  ge¬ 
ographic  areas  that  are  designated  as  health  professional  shortage 
areas.  The  bonus  amount  is  equal  to  ten  percent  of  the  amount 
that  would  otherwise  be  paid  to  the  physician  for  services. 

(b)  Extension  of  bonus  payments.— The  designation  of  an  area  as 
a  health  professional  shortage  area  is  periodically  reviewed.  Areas 
that  gain  health  professionals  may  lose  their  designation,  in  which 
case  providers  in  such  area  would  no  longer  be  eligible  to  receive 

the  bonus  payments.  . 

Explanation  of  Provision.— (a)  Direct  Bonuses  to  Primary  Care 
Services.— The  amount  of  the  bonus  paid  by  Medicare  for  physician 
primary  care  services  would  be  increased  to  20  percent  of  the 
amount  that  would  otherwise  be  paid  to  the  physician  for  services. 
The  bonus  payments  for  specialty  services  in  urban  areas  would  be 
eliminated,  while  bonus  payments  for  specialty  services  in  rural 

areas  would  remain  at  ten  percent. 

(b)  Extension  of  bonus  payments. — Bonus  payments  under  Medi¬ 
care  would  continue  to  be  paid  to  eligible  providers  who  serve  in 
health  professional  shortage  areas  for  a  period  of  three  years  after 
the  area  loses  its  designation  as  a  shortage  area. 

Effective  Date.— {a)  would  be  effective  for  services  provided  on  or 
after  January  1,  1998.  (b)  would  be  effective  for  services  provided 
on  or  after  January  1,  1996. 

Sec.  11.  Payments  for  Medical  Schools 

Present  Law—  No  provision. 

Explanation  of  Provision.— The  Secretary  of  HHS  would  make 
funds  from  the  Undergraduate  Medical  Education  Account  in  the 
Healthcare  Trust  Fund,  established  in  title  XI,  available  to  support 
undergraduate  medical  education.  The  amount  of  such  funds  pro¬ 
vided  each  year  would  be  equal  to  the  estimated  deposits  into  the 

^n^rder  to  be  eligible  to  receive  funds,  a  medical  school  would: 
(1)  be  required  to  maintain  an  active  program  of  recruitment  of 
under-represented  minorities  (meeting  such  requirements  as  de- 
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fined  by  the  Secretary;  and  (2)  be  required  to  maintain  a  program 
to  encourage  students  to  choose  primary  care  residencies  (meeting 
such  requirements  as  defined  by  the  Secretary). 

The  funds  would  be  distributed  based  upon  a  formula  to  be  de¬ 
veloped  by  the  Secretary.  In  developing  the  formula,  the  Secretary 
would  be  required  to  take  into  consideration:  (1)  the  proportion  of 
students  in  the  school  who  are  under-represented  minorities;*  and 
(2)  the  number  of  students  who  chose  primary  care  residencies  (as 
defined  in  the  national  health  care  workforce  plan)  upon  gradua¬ 
tion.  The  Secretary  would  design  the  formula  to  provide  incentives 
to  medical  schools  who  are  making  substantial  progress  towards 
assuring  that  under-represented  minorities  are  no  longer  under¬ 
represented  and  assuring  that  at  least  55  percent  (or  such  propor¬ 
tion  as  the  Secretary  determines  is  appropriate  under  the  national 
healthcare  workforce  plan)  choose  primary  care  residencies  upon 
graduation. 

Effective  Date. — Effective  on  January  1,  1996. 

Sec.  12.  Study  of  Funding  Needs  of  Health  Professions  Schools 

Present  Law. — No  provision. 

Explanation  of  Provision. — The  Secretary  would  study  the  needs 
of  schools  that  provide  training  of  healthcare  professionals,  includ¬ 
ing  but  not  limited  to  medical  schools,  dental  schools,  and  schools 
of  public  health,  taking  into  account:  uncompensated  costs  of  pro¬ 
viding  health  care;  costs  resulting  from  reduced  productivity  due  to 
teaching  responsibilities;  increased  costs  of  caring  for  the  health 
needs  of  patients  with  severe  medical  complications;  the  uncompen¬ 
sated  costs  incurred  by  faculty,  residents  and  students  in  providing 
consultations  for  hospitalized  patient;  and  the  uncompensated  costs 
of  clinical  research.  The  Secretary  would  report  to  Congress  appro¬ 
priate  recommendations  as  to  whether  a  distinct  funding  source  is 
warranted  for  the  institutions  considered  as  part  of  the  study,  what 
such  a  funding  source  should  be,  and  a  methodology  for  distribut¬ 
ing  funds  to  the  schools  considered  as  part  of  the  study.  The  Sec¬ 
retary  would  submit  a  report  to  the  Congress,  including  such  rec¬ 
ommendations  as  the  Secretary  considers  appropriate,  within  18 
months  of  enactment. 

Effective  Date. — Effective  upon  the  date  of  enactment. 

Subtitle  C.  Essential  health  facilities 
Sec.  13.  Essential  Access  Community  Hospitals 

Present  Law. — (a)  Grants  to  States  and  facilities. — The  Omnibus 
Budget  Reconciliation  Act  of  1989  established  the  Essential  Access 
Community  Hospital  program.  Under  this  program,  up  to  7  States 
may  be  designated  by  the  Secretary  to  receive  grants  to  develop 
rural  health  networks  consisting  of  essential  access  community 
hospitals  (EACHs)  and  rural  primary  care  hospitals  (RPCHs). 

(b)  Authorization  of  appropriations. — Authorization  of  appropria¬ 
tions  for  fiscal  years  1990,  1991,  and  1992  is  $10  million  a  year  for 
grants  to  States  and  $15  million  a  year  for  grants  to  hospitals. 

(c)  Designation  of  urban  hospitals  as  EACHs. — The  Secretary 
may  designate  an  urban  hospital  as  an  essential  access  community 
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hospital  if  it  meets  the  criteria  for  designation  as  a  rural  referral 
center. 

"  (d)  Designation  of  EACHs  in  States.— The  Secretary  may  only 
designate  a  hospital  as  an  essential  access  community  hospital  if 
it  is  located  in  a  State  receiving  an  EACH  program  grant. 

(e)  Written  policies  in  RPCHs.— Rural  primary  care  hospitals  are 
required  to  have  written  policies  governing  the  provision  of  serv¬ 
ices,  and  have  a  physician,  physician  assistant,  or  nurse  practi¬ 
tioner  responsible  for  the  execution  of  those  policies. 

(f)  Limit  on  inpatient  beds  in  RPCHs.— A  rural  primary  care  hos¬ 
pital  may  not  provide  more  than  6  inpatient  beds,  meeting  such 
conditions  as  the  Secretary  may  establish.  RPCHs  are  authorized 
to  maintain  “swing  beds”  as  skilled  nursing  beds  or  to  operate  a 
distinct-part  skilled  nursing  facility. 

(g)  Limit  on  length  of  stay  in  RPCHs.— In  order  to  receive  des¬ 
ignation  by  a  State  as  a  rural  primary  care  hospital,  a  facility  must 
meet  certain  criteria,  including  a  requirement  that  inpatient  stays 


not  exceed  72  hours. 

(h)  Application  of  cost-sharing  requirements.— Medicare  inpatient 
hospital  benefits  are  subject  to  the  inpatient  hospital  deductible 
and  to  coinsurance  after  60  days  of  hospitalization  during  a  spell 

of  illness.  „  x  .  , 

(i)  Payment  for  outpatient  services. — Payments  for  outpatient 

services  in  a  rural  primary  care  hospital  prior  to  1993  are  deter¬ 
mined  either  by  a  cost-based  facility  fee  or  an  all-inclusive  rate,  as 
elected  by  the  RPCH.  The  Secretary  is  required  to  develop  and  im¬ 
plement  by  January  1,  1993,  a  prospective  payment  system  for  out 

patient  services  provided  in  an  RPCH.  .  , 

(i)  Rural  health  plan.— A  State  is  eligible  to  participate  m  the  Es¬ 
sential  Access  Community  Hospital  program  if  the  State  has  devel¬ 
oped  or  is  in  the  process  of  developing,  a  rural  health  plan  that 
provides  for  the  creation  of  one  or  more  rural  health  networks,  pro¬ 
motes  regionalization  of  rural  health  services  m  the  State,  im¬ 
proves  access  to  hospital  and  other  health  services  for  rural  resi¬ 
dents  of  the  State  and  enhances  the  provision  of  emergency  and 
other  transportation  services  related  to  health  care. 

(k)  Payment  of  essential  access  community  hospitals.— Medicare 
payments  for  hospitals  designated  by  the  Secretary  as  Essential 
Access  Community  Hospitals  are  made  in  the  same  manner  as  pay¬ 
ments  to  hospitals  designated  as  sole  community  hospitals. 

Explanation  of  Provision. — (a)  Grants  to  States  and  Hospitals. 
All  States  would  be  eligible  for  grants  under  the  program. 

(b)  Authorization  of  appropriations.— Authorization  for  appro¬ 
priations  would  be  continued  at  current  levels  ($10  million  a  year 
for  grants  to  States  and  $15  million  a  year  for  grants  to  hospitals) 
through  fiscal  year  1995.  Authorization  of  appropriations  for  State 
plannfng  activities  for  the  creation  of  rural  health  networks  would 
be  increased  to  $50  million  per  year  for  fiscal  years  1995  through 

^Authorization  for  appropriation  of  grants  to  hospitals,  facilities, 
and^onsortiafor  the  establishment  of  rural  health  networks  would 
be  increased  to  $40  million  per  year,  for  fiscal  years  1995  through 


1999. 
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(c)  Designation  of  urban  hospitals  as  EACHs. — The  Secretary 
would  be  authorized  to  designate  an  urban  hospital  as  an  essential 
access  community  hospital  if  the  hospital  otherwise  meets  the  cri¬ 
teria  for  designation.  However,  urban  hospitals  would  not  be  eligi¬ 
ble  for  a  change  in  Medicare  payment  as  a  result  of  the  designa¬ 
tion. 

(d)  Designation  of  EACHs  in  States. — A  State  receiving  a  grant 
under  the  EACH  program  could  designate  a  facility  in  an  adjoining 
State  as  an  essential  access  community  hospital  or  a  rural  primary 
care  hospital  if  the  facility  is  otherwise  eligible  for  designation.  The 
Secretary  would  be  authorized  to  designate  a  facility  as  an  essen¬ 
tial  access  community  hospital  or  a  rural  primary  care  hospital  if 
the  facility  is  not  in  a  State  receiving  an  EACH  program  grant  and 
if  the  facility  is  a  member  of  a  rural  health  network  of  a  State  re¬ 
ceiving  a  grant.  A  State  may  not  designate  an  EACH  unless  the 
State,  in  accordance  with  the  rural  health  plan,  has  also  designated 
at  least  one  RPCH  and  both  facilities  are  in  the  same  rural  health 
network. 

(e)  Written  policies  in  RPCHs. — The  requirements  for  written 
policies  and  procedures  and  the  supervision  of  those  procedures  in 
rural  primary  care  hospitals  would  be  amended  to  clarify  that  the 
requirements  are  similar  to  those  for  hospitals.  Specifically,  rural 
primary  care  hospitals  would  be  required  to  appoint  a  physician,  as 
defined  in  section  1861(r)(l)  of  the  Social  Security  Act,  to  supervise 
the  implementation  of  the  policies. 

(f)  Limit  on  inpatient  beds  in  RPCHs. — A  rural  primary  care  hos¬ 
pital  that  had  a  swing-bed  agreement  at  the  time  of  designation 
would  be  authorized  to  provide  swing-bed  services  up  to  the  hos¬ 
pital’s  licensed  acute  care  bed  capacity  at  the  time  of  conversion, 
minus  the  number  of  inpatient  beds  retained  by  the  rural  primary 
care  hospital. 

(g)  Limit  on  length  of  stay  in  RPCHs. — The  length  of  stay  re¬ 
quirement  for  State  designation  of  rural  primary  care  hospitals 
would  be  modified  to  provide  that  no  patient  could  be  admitted  un¬ 
less  the  attending  physician  certifies  that  the  patient  could  reason¬ 
ably  be  expected  to  be  discharged  or  transferred  within  72  hours, 
and  that  the  facility  may  not  provide  surgery  or  other  services  re¬ 
quiring  general  anesthesia  (other  than  procedures  approved  for 
performance  on  an  ambulatory  basis)  unless  the  attending  physi¬ 
cian  certifies  that  the  risk  of  transfer  to  another  facility  for  the 
services  outweighs  the  benefits.  The  Secretary  would  be  authorized 
to  terminate  the  designation  of  a  rural  primary  care  hospital  whose 
average  length  of  stay  (not  counting  longer  stays  during  periods  of 
inclement  weather  or  other  emergencies)  exceeds  72  hours.  The 
General  Accounting  Office  would  report  to  the  Congress,  within  two 
years  after  enactment,  on  the  application  and  impact  of  the 
changes  in  length-of-stay  requirements. 

(h)  Application  of  cost-sharing  requirements. — The  applicability 
of  the  inpatient  hospital  deductible  and  coinsurance  to  stays  in 
rural  primary  care  hospitals  would  be  clarified. 

(i)  Payment  for  outpatient  services. — The  Secretary  would  be  re¬ 
quired  to  implement  a  prospective  payment  system  for  outpatient 
RPCH  services  by  January  1,  1996.  The  election  of  payment  alter¬ 
natives  would  continue  until  the  Secretary  implemented  the  new 
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system.  Payment  for  outpatient  rural  primary  care  hospital  serv¬ 
ices  would  be  made  without  regard  to  lesser-of-cost-or-charges  lim¬ 
its.  Minor  drafting  errors  would  be  corrected. 

(j)  Rural  health  plan. — The  rural  health  plan  established  by  the 
State  would  have  to  meet  requirements  established  by  the  Sec¬ 
retary  for  such  plans,  including  a  requirement  that  rural  health 
networks  established  under  the  plan  include  facilities  serving  the 
same  geographic  market  area.  The  Secretary  would  be  directed  to 
provide  technical  assistance,  if  necessary,  to  assist  States  in  devel¬ 
oping  a  rural  health  plan. 

(k)  Payment  of  EACH. — The  automatic  eligibility  of  EACHs  for 
payment  as  sole  community  hospitals  would  sunset  as  of  October 
1,  1996.  The  Prospective  Payment  Assessment  Commission  would 
report  to  the  Congress  by  September  1,  1995,  on  the  payment  ad¬ 
justments  appropriate  to  the  role  and  responsibilities  of  EACHs. 

Effective  Date. — All  provisions  would  be  effective  upon  the  date 
of  enactment. 


Sec.  14.  Community  Health  Network  Grant  Program 

Present  Law.— (a)  Grants  to  State  and  local  governments.— No 
provision. 

(b)  Designation  of  facilities.— No  provision. 

(c)  Grants  to  hospitals  and  facilities. — No  provision. 

(d)  Availability  of  funds.— No  provision. 

Explanation  of  Provision. — In  general,  a  Community  Health  Net- 
work  grant  program  would  be  created  to  facilitate  the  organization 
and  delivery  of  primary,  preventive,  and  acute  care  services,  in¬ 
cluding  emergency  care,  for  medically  underserved  populations  by 
fostering  community  provider  networks. 

(a)  Grants  to  State  and  local  governments— The  Secretary  would 
award  grants  to  States  and  local  governments.  Such  Grants  would 
be  used  for  activities  related  to  planning  and  implementing  com¬ 
munity  health  networks.  A  , 

To  be  eligible  for  a  grant,  a  State  or  local  government  would  be 
required  to  prepare  a  community  health  plan  designed  to  create 
community  health  networks,  promote  integration  of  health  services, 
and  improve  access  to  hospital  and  other  services.  The  State  or 
local  government  would  be  required  to  designate  non-profit  or  pub¬ 
lic  hospitals  and  facilities  within  community  health  networks. 

A  State  would  be  required  to  consider  local  input  in  developing 
a  State  plan,  and  the  State  plan  would  be  required  to  address  the 
needs  of  all  underserved  communities  in  the  State.  In  the  case  ot 
a  State  that  develops  a  community  health  plan  after  a  unit  of  local 
government  has  been  awarded  a  Federal  grant,  the  State  would  be 
required  to  take  into  account  the  local  government  plan  in  develop¬ 
ing  the  State  plan.  ,  .  , , 

When  a  State  and  a  unit  of  local  government  within  the  State 

both  seek  a  Federal  grant,  the  local  government  community  health 
plan  would  be  required  to  be  approved  by  the  State.  This  require¬ 
ment  would  not  apply  in  the  case  of  a  local  government  in  a  State 
that  is  not  seeking  a  Federal  grant,  or  in  a  State  that  develops  a 
community  health  plan  after  a  unit  of  local  government  has  been 
awarded  a  Federal  grant. 
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(b)  Designation  of  facilities. — Facilities  eligible  for  designation  as 
a  community  health  network  provider  for  the  purpose  of  the  grant 
program  would  include  facilities  that  are  members  or  are  in  the 
process  of  becoming  members  of  a  community  health  network,  and 
in  the  case  of  hospitals:  would  qualify  for  a  Medicare  disproportion¬ 
ate  share  adjustment  under  section  1886(d)(5)(F)  of  the  Social  Se¬ 
curity  Act;  are  rural  referral  centers;  or  are  sole  community  hos¬ 
pitals  located  in  underserved  rural  areas;  and  in  the  case  of  pri¬ 
mary  care  centers:  are  Federally  Qualified  Health  Centers,  except 
that  the  governance  requirements  need  not  be  met  with  respect  to 
membership  of  the  Board  of  Directors  if  the  facility  provides  assur¬ 
ances  of  significant  consumer  input,  or  are  rural  health  clinics. 
Other  facilities  that  are  members  of  a  community  health  network 
would  also  be  eligible  for  designation.  Hospitals  that  would  qualify 
for  a  Medicare  disproportionate  share  adjustment  as  specified 
would  include  hospitals  that  do  not  currently  qualify  because  they 
are  not  hospitals  paid  under  Medicare’s  prospective  payment  sys¬ 
tem. 

A  community  health  network  would  be  defined  as  a  public  or 
nonprofit  entity  which  would  provide  primary  care  and  acute  care 
services  to  medically  underserved  populations  in  the  entity’s  serv¬ 
ice  area,  including  health  promotion,  health  maintenance,  and  dis¬ 
ease  prevention.  The  network  would  have  to  substantially  provide 
these  services  directly  or  through  limited  contracting  with  non-net¬ 
work  providers.  The  network  would  be  required  to  consist  of  at 
least  one  hospital  and  at  least  three  primary  care  centers. 

At  the  election  of  the  network  members,  any  other  entity  that 
provides  primary  care  or  other  health  care  services  to  the  medically 
underserved  populations  served  by  the  network  could  be  a  member 
of  the  network.  To  be  considered  a  community  health  network,  each 
member  hospital  would  be  required  to  provide  staff  privileges  to 
physicians  providing  care  at  primary  care  centers,  and  each  mem¬ 
ber  would  be  required  to  provide  appropriate  emergency  and  medi¬ 
cal  support  services  to  other  members,  to  accept  referrals  from 
other  members,  and  to  share  in  the  same  communication  systems, 
including,  where  appropriate,  the  electronic  sharing  of  patient 
data,  medical  records,  and  billing  services. 

(c)  Grants  to  hospitals  and  facilities. — A  hospital  or  facility  would 
be  eligible  to  receive  a  grant  if  the  hospital  or  facility  is  located  in 
a  State  or  locality  with  an  approved  community  health  plan,  is  des¬ 
ignated  as  a  community  health  network  provider  by  the  State  in 
which  it  is  located,  and  is  a  member  of  a  community  health  net¬ 
work.  Grants  could  be  used  for  the  development  or  expansion  of 
primary  care  sites,  development  of  information,  billing  and  report¬ 
ing  systems,  or  health  promotion,  health  maintenance,  disease  pre¬ 
vention,  and  outreach  to  underserved  populations.  Outreach  activi¬ 
ties  could  include  the  training  and  support  of  individuals  residing 
in  the  community  as  health  advisors. 

Hospitals  and  facilities  would  be  required  to  receive  certification 
by  the  State  in  which  the  facility  is  located  that  the  receiving  of 
such  grant  by  the  hospital  or  facility  is  consistent  with  the  State’s 
or  locality’s  community  health  plan,  and  that  the  State  has  ap¬ 
proved  the  application. 
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A  consortium  of  hospitals  and  facilities,  each  of  which  is  part  of 
the  same  community  health  network,  is  eligible  to  receive  a  grant 
if  each  of  its  members  would  be  individually  eligible  to  receive  a 
grant. 

Grants  to  hospitals,  facilities,  and  consortia  would  be  used  to  fi¬ 
nance  the  costs  incurred  in  planning,  implementing  and  joining 
community  health  networks,  including  costs  related  to  the  develop¬ 
ment  of  primary  care  service  sites,  the  development  of  information, 
billing  and  reporting  systems,  planning  and  needs  assessment,  re¬ 
cruitment  and  training  of  health  professionals  and  administrative 
staff,  and  health  promotion  outreach  to  underserved  populations  in 
the  service  area. 

A  grant  made  to  a  hospital  or  facility  could  not  exceed  $200,000, 
and  the  total  amount  of  a  grant  paid  to  a  consortia  of  hospitals  and 
facilities  could  not  exceed  $1  million. 

(d)  Availability  of  funds. — Funding  of  $160  million  per  year  for 
each  of  the  Fiscal  years  1996  through  1999  would  be  made  available 
by  the  Secretary  for  the  Community  Health  Network  grant  pro¬ 
gram.  $80  million  would  be  payable  from  the  Federal  Hospital  In¬ 
surance  Trust  Fund  for  grants  to  hospitals  for  the  purpose  of  be¬ 
coming  a  part  of  a  community  health  network.  $80  million  would 
be  payable  for  grants  to  primary  care  centers  for  the  purpose  of  be¬ 
coming  a  part  of  a  community  health  network,  from  the  Capital  Fi¬ 
nancing  Trust  Fund  established  under  this  Title. 

Effective  Date. — Effective  October  1,  1995. 


Sec.  15.  Capital  Financing  Assistance 

Present  Law. — (a)  Eligibility  for  assistance— No  provision. 

(b)  Capital  financing  trust  fund.— No  provision. 

(c)  Loan  guarantees. — No  provision. 

(d)  Interest  subsidies. — No  provision. 

(e)  Direct  matching  loans. — No  provision. 

(f)  Direct  grants. — No  provision. 

(g)  Transitional  assistance  for  certain  academic  health  centers. — 

No  provision.  .  . 

(h)  Transfer  and  allocation  of  funds. — No  provision. 

Explanation  of  Provision.— The  Secretary  of  HHS  would  provide 

capital  financing  assistance  to  eligible  facilities  in  the  form  of  loan 
guarantees,  interest  rate  subsidies,  direct  matching  loans,  and  (in 
cases  of  urgent  life  and  safety  needs)  direct  grants. 

(a)  Eligibility  for  assistance.— Eligible  hospitals  include  Essential 
Access  Community  Hospitals,  Rural  Primary  Care  Hospitals,  and 
hospitals  that  would  qualify  for  Medicare  disproportionate  share 
payments  under  section  1886(D)(5)(F)(vii)(I)  with  a  disproportion¬ 
ate  share  patient  percentage  of  40  percent  or  more,  except  that  in¬ 
vestor-owned  facilities  would  not  be  eligible.  Hospitals  that  would 
qualify  for  a  Medicare  disproportionate  share  adjustment  as  speci¬ 
fied  include  hospitals  that  do  not  currently  qualify  because  they  are 
not  hospitals  paid  under  Medicare’s  prospective  payment  system. 
Primary  care  centers  that  are  not-for-profit  and  designated  as  com¬ 
munity  health  network  providers  under  this  Title  would  also  be  eli¬ 
gible  for  capital  financing  assistance.  .  ,  , 

Applications  filed  with  the  Secretary  would  be  required  to  have 
been  determined  by  the  State  in  which  the  project  is  located  to  be 
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consistent  with  any  relevant  community  health  plan  developed  as 
part  of  the  Community  Health  Network  grant  program  or  rural 
health  care  plan  under  the  Essential  Access  Community  Hospital 
program. 

In  the  case  of  a  State  determined  by  the  Secretary  to  have  a  plan 
and  process  for  review  and  approval  of  capital  expenditures,  the 
application  would  be  required  to  be  determined  by  the  State  to  be 
consistent  with  the  State  capital  expenditure  plan. 

The  Secretary  would  give  preference  to  assistance  needed  to 
bring  a  facility  into  compliance  with  Federal,  State  or  local  regu¬ 
latory  standards,  improve  the  provision  of  essential  services,  or 
provide  access  to  otherwise  unavailable  essential  health  services. 

Preference  would  also  be  given  to  projects  that  include  non-Fed- 
eral  assurances  of  financial  support,  those  that  would  be  unlikely 
to  be  financed  without  assistance,  and  to  projects  involving  commu¬ 
nity  health  network  providers  designated  under  this  Title.  Any 
health  care  facility  accepting  capital  financing  under  this  section 
would  agree  to  provide  a  significant  volume  of  services  to  persons 
not  eligible  for  benefits  under  this  Act. 

(b)  Capital  financing  trust  fund. — A  Capital  Financing  Trust 
Fund  would  be  created  to  finance  capital  assistance  and  would  be 
administered  by  the  Secretary  of  HHS.  A  Capital  Financing  Trust 
Fund  Board  would  be  created  to  advise  the  Secretary  on  the  pro¬ 
gram  and  would  meet  quarterly.  The  Board  would  be  composed  of 
the  Secretary,  the  Secretary  of  the  Treasury,  the  Assistant  Sec¬ 
retary  for  Health,  the  Administrator  of  the  Health  Care  Financing 
Administration,  and  5  public  members  appointed  by  the  President 
to  serve  4-year  terms. 

The  Board  would  be  responsible  for  approving  regulations,  estab¬ 
lishing  program  criteria,  and  recommending  and  approving  expend¬ 
itures  by  the  Secretary  under  the  Program. 

(c)  Loan  guarantees. — Loan  guarantees  would  be  available  to 
qualified  health  care  facilities  for  repayment  of  loans  to  non-Fed- 
eral  lenders  making  loans  for  health  care  facility  replacement, 
modernization  and  renovation  projects,  and  capital  acquisitions. 

Up  to  $150  million  would  be  annually  allocated  within  the  Trust 
Fund  to  finance  loan  guarantees.  At  least  ten  percent  of  the  dollar 
value  of  the  loan  guarantees  would  be  allocated  for  eligible  rural 
health  care  facilities,  to  the  extent  a  sufficient  number  of  applica¬ 
tions  are  made.  No  more  than  20  percent  of  the  amount  allocated 
each  year  to  the  loan  guarantee  program  would  be  available  to 
guarantee  refinancing  of  loans  during  that  year. 

Facilities  seeking  a  Federal  loan  guarantee  would  be  required  to 
demonstrate  that  the  guarantee  is  essential  to  obtaining  financing 
from  non-Federal  lenders  at  a  reasonably  affordable  rate  of  inter¬ 
est.  Facilities  would  be  further  required  to  demonstrate  an  ability 
to  meet  debt  service,  assume  the  public  service  responsibilities,  op¬ 
erate  the  facility  in  accordance  with  a  management  plan  approved 
by  the  Trust  Fund  Board,  and  demonstrate  the  continuation  of  any 
State  or  local  support. 

The  principal  amount  of  any  guaranteed  loan  could  not  exceed  95 
percent  of  the  total  cost  of  the  project,  including  land,  and  the 
Trust  Fund  Board  would  be  able  to  institute  additional  terms  and 
conditions. 
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The  Trust  Fund  Board  would  determine  a  reasonable  loan  insur¬ 
ance  premium  to  be  charged  for  loan  guarantees  and  would  be  au¬ 
thorized  to  collect  sufficient  amounts  to  cover  the  costs  of  apprais¬ 
als  and  inspections  of  the  property.  The  Board  could  waive  the  pre¬ 
mium  for  financially  distressed  facilities. 

The  Board  would  be  authorized  to  pursue  to  final  collection  all 
claims  assigned  and  transferred  to  the  Trust  Fund  as  a  result  of 
any  property  secured  by  any  defaulted  loans. 

(d)  Interest  subsidies. — Interest  subsidies  would  be  available  to 
reduce  the  cost  of  financing  qualifying  projects  by  providing  partial 
Federal  subsidy  of  debt  service  payments. 

Up  to  $220  million  in  interest  rate  subsidies  would  be  made 
available  annually.  At  least  ten  percent  of  the  total  value  of  the  in¬ 
terest  subsidies  awarded  in  any  given  year  would  be  awarded  to 
rural  health  care  facilities,  provided  that  a  sufficient  number  of  ap¬ 
plications  are  approved,  with  any  one  State  limited  to  receive  no 
more  than  25  percent  of  the  total  value  of  all  interest  subsidies 
made  during  that  year. 

Interest  subsidies  would  be  made  in  the  amount  of  three  percent¬ 
age  points  for  qualifying  non-Federal  loans,  and  interest  subsidy 
grants  in  an  amount  of  up  to  five  percentage  points  would  be  made 
for  qualifying  Federal  loans  made  under  the  program  if  the  project 
would  not  be  otherwise  financially  viable. 

Subsidies  could  be  provided  to  assist  in  refinancing  if  the  health 
care  facility  were  unable  to  secure  permanent  financing  at  an  af¬ 
fordable  current  market  rate.  Eligible  health  care  facilities  would 
have  had  to  issue  bonds  for  capital  projects,  or  would  have  to  be 
obligated  to  pay  debt  service  on  bonds  or  loans,  after  December  31, 
1992. 

No  Federal  subsidy  would  be  provided  unless  State  or  local  par¬ 
ticipation  was  in  an  amount  at  least  equal  to  the  amount  of  the 
Federal  subsidy  to  be  provided. 

(e)  Direct  matching  loans. — Direct  matching  loans  would  be  made 
available  to  eligible  facilities  otherwise  unable  to  obtain  financing. 

Financing  would  be  for  the  purpose  of  essential  facility  develop¬ 
ment,  replacement  (either  construction  or  acquisition),  moderniza¬ 
tion,  and  renovation. 

Direct  matching  loans  would  be  provided  primarily  for  smaller 
projects  where  the  transaction  costs  of  securing  financing  from 
other  sources  might  be  disproportionately  onerous  in  relationship 
to  the  amount  financed.  Not  more  than  75  percent  of  the  total  cost 
of  a  project  could  come  from  Federal  sources,  except  in  instances 
the  Trust  Fund  Board  waives  the  requirement  for  financially  dis¬ 
tressed  health  care  facilities. 

Up  to  $200  million  in  direct  matching  loans  would  be  made  avail¬ 
able  annually,  with  priority  given  to  projects  designed  to  achieve 
compliance  with  governmental  regulatory  standards.  Eligible  appli¬ 
cants  could  receive  a  project  loan  of  up  to  $50  million.  Not  less 
than  tdn  percent  of  the  total  value  of  the  loans  made  under  the  pro¬ 
gram  would  be  made  to  rural  health  care  facilities,  provided  that 
a  sufficient  number  of  applications  are  approved. 

The  interest  rate  would  be  a  market  rate  determined  by  the 
Trust  Fund  Board  to  be  no  higher  than  the  most  recent  applicable 
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index  for  revenue  bonds.  Loans  would  be  made  for  a  period  equal 
to  the  construction  period  plus  up  to  39  years. 

Loans  for  refinancing  could  be  granted,  although  the  total 
amount  of  assistance  provided  for  refinancing  could  not  exceed  20 
percent  of  the  total  amount  made  available  for  direct  matching 
loans  in  the  year.  v 

Prior  to  beginning  collection  proceedings  in  the  case  of  a  default 
of  a  loan,  the  Trust  Fund  Board  could  attempt  to  negotiate*  a  re¬ 
vised  repayment  schedule  to  avoid  foreclosing  on  property  services 
by  such  loan. 

(f)  Direct  grants. — Direct  grants  would  be  made  available  to  eligi¬ 
ble  facilities  for  urgent  capital  needs.  Direct  grants  would  be  avail¬ 
able  for  three  types  of  projects  only:  (i)  health  care  facilities  threat¬ 
ened  with  closure  or  loss  of  accreditation  or  certification  as  a  result 
of  life  or  safety  code  violations  or  similar  facility  or  equipment  fail¬ 
ures;  (ii)  health  care  facilities  requiring  renovation,  expansion,  or 
replacement  necessary  to  the  development,  maintenance,  or  expan¬ 
sion  of  essential  safety  and  health  services  such  as  obstetrics, 
perinatal,  emergency  and  trauma,  primary  care  and  preventive 
health  services;  and  (iii)  health  care  facilities  requiring  pre-ap¬ 
proval  assistance  to  meet  regulatory  requirements,  in  the  form  of 
planning  grants  to  be  used  to  apply  for  other  assistance.  Priority 
would  be  given  to  financially  distressed  health  care  facilities  as  de¬ 
fined  by  the  Secretary. 

Up  to  $400  million  in  grants  for  capital  expenditures  would  be 
made  available  annually.  Assistance  would  be  limited  to  $25  mil¬ 
lion  per  eligible  health  care  facility.  At  least  half  of  the  projects 
funded  in  a  year  would  be  required  to  receive  50  percent  of  their 
funding  from  state  or  local  sources,  with  the  remaining  projects  eli¬ 
gible  for  a  combination  of  Federal  grants  and  loans  equal  to  90  per¬ 
cent  of  total  funding.  Not  less  than  ten  percent  of  the  grant  funds 
would  be  reserved  for  rural  health  care  facilities,  provided  that  a 
sufficient  number  of  applications  are  approved. 

Applicants  who  can  demonstrate  general  qualifications  for  a  di¬ 
rect  matching  loan  or  loan  guarantee  would  be  eligible  for  a  grant 
of  up  to  $200,000  to  assist  in  implementation  of  key  budgetary  and 
financial  systems.  Up  to  $10  million  in  grants  for  this  purpose 
would  be  made  available  annually. 

Adjustments  would  be  made  to  the  level  of  reimbursement  under 
the  Medicare  program  where  appropriate  to  take  into  account  the 
extent  to  which  capital-related  costs  incurred  by  a  hospital  are 
costs  with  respect  to  which  the  hospital  received  financial  assist¬ 
ance  under  this  legislation. 

(g)  Transitional  assistance  for  certain  academic  health  centers. — 
The  Secretary  would  provide  transitional  capital  financing  assist¬ 
ance  to  certain  academic  health  centers  with  major  facility  replace¬ 
ment  projects.  Eligible  facilities  would  receive  assistance  in  the 
form  of  interest  subsidies  of  up  to  three  percentage  points  for  debt 
amounts  not  to  exceed  65  percent  of  the  total  project  cost. 

Facilities  eligible  for  assistance  would  be  those  that  (1)  receive 
direct  medical  education  payments  under  section  1886(h)  of  the  So¬ 
cial  Security  Act,  (2)  qualified  as  of  June  1,  1994  for  disproportion¬ 
ate  share  payments  under  section  1886(d)(5)(F)(vii)(I)  of  the  Social 
Security  Act,  (3)  have  received  approval  for  a  facility  replacement 
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project  prior  to  June  1,  1994  from  an  applicable  State  capital  ap¬ 
proval  agency,  or  in  the  case  of  a  hospital  in  a  State  without  such 
a  program,  have  received  approval  for  the  project  by  the  hospital 
board  of  directors  prior  to  June  1,  1994,  (4)  demonstrate  that  the 
replacement  facility  would  be  placed  in  patient  service  by  Decem¬ 
ber  31,  2002,  (5)  have  a  total  replacement  project  cost  of  at  least 
$500  million;  and,  (6)  are  a  public  or  not-for-profit  hospital. 

The  Secretary  would  make  $50  million  a  year  available  for 
projects  that  qualify  under  this  provision. 

(h)  Transfer  and  allocation  of  funds.— Beginning  in  fiscal  year 
1996  and  through  fiscal  year  1999,  the  Secretary  of  the  Treasury 
would  transfer  into  the  Trust  Fund  on  a  periodic  basis,  amounts 
from  general  revenue  necessary  to  fund  the  loan  guarantees,  inter¬ 
est  subsidies,  direct  matching  loans,  and  direct  grants  awarded  by 
the  Secretary  of  HHS  under  this  Title,  and  to  provide  for  payments 
to  primary  care  centers  under  the  Community  Health  Network  pro¬ 
gram.  Repayments  of  loans  made  by  hospitals  and  facilities  would 
be  allocated  to  the  Trust  Fund. 

Effective  Date. — Effective  October  1,  1995. 

Subtitle  D.  Lead  paint  abatement 
Sec.  16.  Lead  Paint  Abatement  Program 

Present  Law. — No  provision. 

Explanation  of  Provision—  The  Secretary  would  establish  a  com¬ 
prehensive  program  to  correct  lead  paint  health  hazards  that  would 
not  otherwise  be  addressed  through  Federal,  State,  local,  or  private 
measures.  In  carrying  out  the  purposes  of  this  program,  the  Sec¬ 
retary  would  contract  with  State  and  local  governments.  The  aggre¬ 
gate  annual  amount  of  such  contracts  would  be  equal  to  the  funds 
available  in  the  Lead  Paint  Abatement  Account  in  the  Healthcare 
Trust  Fund  established  in  Title  XI. 

Contracts  would  provide  for  agreements  to  carry  out  the  follow¬ 
ing  activities:  assessing  lead  paint  health  risks  in  the  community, 
inspections  and  abatement  activities  carried  out  by  certified  con- 
tractors,  monitoring  blood-lead  levels  of  abatement  workers,  testing 
effectiveness  of  abatement  activities,  training  of  public  employees 
and  nonprofit  abatement  contractors,  relocation  and  temporary 
housing  for  families  during  abatement,  and  emergency  measures  to 
address  conditions  that  cause  immediate  exposure. 

In  establishing  this  program,  the  Secretary  would  allocate  funds 
from  the  Account  under  a  formula  reflecting  State  or  local  needs, 
based  on  measures  of  poverty  and  lead  paint  health  hazards.  The 
formula  used  to  allocate  funds  to  a  State  or  local  government  would 
be  computed  based  on  the  sum  of  three  percentages:  (l)  the  number 
of  voung  children  in  poverty  that  live  in  the  jurisdiction  expressed 
as  a  percent  of  all  such  children  nationally;  (ii)  the  number  of  fami¬ 
lies  in  poverty  that  live  in  pre-1950  homes  in  the  jurisdiction  ex¬ 
pressed  as  a  percentage  of  such  families  nationally;  and  (in)  the 
percent  of  families  in  poverty  living  in  pre-1960  homes  in  the  juris¬ 
diction  expressed  as  a  percent  of  such  families  nationally.  To  deter¬ 
mine  the  share  of  the  Account  allocated  to  each  jurisdiction,  these 
percentages  are  summed,  divided  by  three  and  the  result  is  multi¬ 
plied  by  the  total  funds  available  in  the  Account. 
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The  Secretary  would  contract  with  States,  urban  counties,  cities 
with  populations  over  100,000  and  consortia  of  smaller  commu¬ 
nities.  Entities  seeking  to  enter  into  such  contracts  with  the  Sec¬ 
retary  would  be  required  to  provide  assurances  that  they  have  the 
capacity  to  carry  out  the  program  effectively  and  would  provide  10 
percent  matching  funds. 

Effective  Date. — Effective  January  1,  1996. 

Subtitle  E.  Federal  grants  for  managed  care  plans 
Sec.  1 7.  Federal  Grants  for  Managed  Care  Plans 

Present  Law. — No  provision. 

Explanation  of  Provision. — A  program  of  Federal  grants  would  be 
established  to  support  the  development  and  initial  operation  of 
staff  and  group-model  Health  Maintenance  Organizations  in  areas 
designated  by  the  Secretary  as  health  professional  shortage  areas, 
and  to  support  the  development  of  managed  care  plans  in  rural 
areas. 

Authorization  for  appropriations  of  $35  million  per  year  for  the 
grant  program  would  be  provided  fiscal  years  1995  through  1999. 

The  Secretary  would  award  grants  to  public  or  non-profit  organi¬ 
zations,  based  on  standards  and  procedures  for  application  estab¬ 
lished  by  the  Secretary.  In  awarding  grants,  the  Secretary  must  be 
satisfied  that  sufficient  planning  has  been  conducted  by  the  appli¬ 
cant  and  the  feasibility  of  establishing  and  operating  the  organiza¬ 
tion  has  been  demonstrated  by  the  applicant. 

Grants  would  be  awarded  for  a  period  of  one  year,  but  could  be 
renewed  for  up  to  two  additional  periods  of  one  year  each. 

Funds  would  be  used  for  purposes  specified  by  the  Secretary, 
which  would  include  conducting  market  surveys,  activities  related 
to  the  initial  enrollment  of  individuals,  working  capital  during  the 
startup  period,  recruitment  of  physicians  and  other  health  person¬ 
nel,  and  acquisition  of  buildings  and  equipment,  and  with  the  de¬ 
velopment  of  rural  provider  networks. 

Effective  Date. — Effective  upon  the  date  of  enactment. 

Subtitle  F.  Emergency  medical  services  in  rural  areas 
Sec.  18.  Rural  Emergency  Services  Support 

Present  Law. — No  provision. 

Explanation  of  Provision. — The  Secretary  would  be  required  to 
establish  an  Office  of  Rural  Emergency  Medical  Services  within  the 
Department  of  Health  and  Human  Services.  The  Office  would  con¬ 
duct  research,  training,  evaluation  and  demonstration  projects  to 
foster  the  development  of  emergency  medical  services  in  rural 
areas. 

The  Secretary  would  be  authorized  to  make  grants  to  States  to 
improve  the  availability  of  rural  emergency  medical  services 
through  the  support  of  State  offices  of  rural  emergency  services.  A 
State  receiving  a  grant  would  be  required  to  coordinate  rural  emer¬ 
gency  medical  services  and  provide  technical  assistance  regarding 
Federal  and  State  emergency  medical  services  programs  available 
to  serve  rural  areas.  Grants  would  be  approved  for  a  three-year  pe¬ 
riod,  with  States  required  to  provide  matching  funds.  The  Office  of 
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Rural  Emergency  Medical  Services  would  provide  technical  assist¬ 
ance  to  States  for  the  development  of  State  offices  of  rural  emer¬ 
gency  services  and  State  rural  emergency  medical  services  pro¬ 
grams.  Authorization  of  appropriations  of  $3  million  a  year  for  fis¬ 
cal  years  1996  through  2000  would  be  provided  for  State  grants. 

The  Secretary  would  be  further  authorized  to  make  grants  to 
States  to  assist  States  in  the  creation  or  enhancement  of  air  medi¬ 
cal  transport  systems  that  provide  victims  of  medical  emergencies 
in  rural  areas  with  access  to  treatment  for  injuries  or  other  condi¬ 
tions  resulting  from  such  emergencies.  Authorization  of  appropria¬ 
tions  of  $15  million  for  fiscal  year  1996  would  be  provided  for  such 
grants,  and  such  sums  as  may  be  necessary  for  fiscal  years  1997 
through  2000. 

Subtitle  G.  Biomedical  research  program  account 
Sec.  19.  Biomedical  Research  Program 

Present  Law. — No  provision. 

Explanation  of  Provision. — The  Secretary  of  HHS  would  make 
funds  from  the  Biomedical  Research  Account  in  the  Healthcare 
Trust  Fund,  established  in  Title  XI,  available  to  support  biomedical 
research.  The  amounts  of  support  provided  for  such  research  each 
year  would  be  equal  to  the  amount  deposited  into  the  Account  dur¬ 
ing  that  year.  Entities  eligible  to  receive  these  funds  would  include 
medical  schools,  academic  health  centers,  other  entities  with  exper¬ 
tise  in  biomedical  research,  and  such  entities  as  are  eligible  to  re¬ 
ceive  grants  from  the  National  Institutes  of  Health  (NIH).  The  Sec¬ 
retary  of  HHS  would  establish  priorities  for  the  distribution  of  such 
funds. 

Effective  Date. — Effective  January  1,  1996. 

Subtitle  H.  United  States-Mexico  Border  Health  Commission 
Sec.  20.  United  States-Mexico  Border  Health  Commission 

Present  Law. — No  provision. 

Explanation  of  Provision. — The  President  would  be  authorized  to 
conclude  an  agreement  with  Mexico  to  establish  a  United  States- 
Mexico  Border  Health  Commission.  The  purposes  of  this  Commis¬ 
sion  would  be  to  conduct  a  comprehensive  needs  assessment  in  the 
border  area  to  identify,  evaluate,  prevent,  and  resolve  health  care 
problems  that  affect  the  general  population  of  the  area. 

Effective  Date. — Effective  upon  the  date  of  enactment. 

Title  VIII.  Medicare  and  Medicaid 
Subtitle  A.  Medicare  part  C 

Sec.  1.  Establishment  of  Medicare  Part  C  and  Other  Programs 

Present  Law.—  In  general,  there  is  no  Federal  health  insurance 
program  for  non-elderly  individuals  who  are  not  otherwise  covered 
under  a  private  health  plan.  The  Medicare  program  is  restricted  to 
individuals  ages  65  and  older,  individuals  receiving  social  security 
cash  benefits  on  the  basis  of  disability,  and  individuals  who  have 
end-stage  renal  disease  (ESRD). 
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The  Medicaid  program  is  a  joint  Federal-State  means-tested  enti¬ 
tlement  program  that  pays  for  medical  services  on  behalf  of  certain 
groups  of  low-income  persons.  However,  only  47  percent  of  persons 
below  the  Federal  poverty  level  received  Medicaid  benefits  at  any 
time  during  1992.  Other  Federal  health  programs  are  confined  to 
special  groups,  such  as  Federal  employees,  military  personnel  and 
dependents,  or  veterans. 

Explanation  of  Provision. — The  Secretary  would  establish  and  op¬ 
erate:  (i)  a  Federal  health  insurance  program  that  would  be  called 
Medicare  Part  C;  (ii)  a  program  of  premium  subsidies  for  low-in¬ 
come  individuals  enrolled  in  Medicare  Part  C  or  private  qualified 
health  plans;  (iii)  a  program  of  supplemental  benefits  for  low-in¬ 
come  individuals;  and  (iv)  payments  for  emergency  services  for  cer¬ 
tain  aliens. 

Effective  Date. — Medicare  Part  C  and  programs  for  low-income 
premiums  subsidies  and  supplemental  benefits  would  be  effective 
for  items  and  services  provided  on  or  after  January  1,  1998. 

Sec.  2.  Medicare  Part  C  Eligibility  and  Enrollment 

Present  Law. — (a)  Eligibility. — (i)  Eligibility  to  enroll  for  health 
insurance  benefits. — No  Provision. 

(ii)  Ineligible  individuals. — No  provision. 

(b)  Enrollment. — No  provision. 

Explanation  of  Provision. — (a)  Eligibility. — (i)  Eligibility  to  enroll 
for  health  insurance  benefits. — An  individual  eligible  to  enroll  in 
Medicare  Part  C  would  be  defined  to  include  any  eligible  individual 
who  meets  any  one  of  the  following  requirements:  (1)  the  individual 
is  a  part-time,  seasonal  or  temporary  employee;  (2)  the  individual 
is  a  full-time  employee  of  an  employer  with  100  or  fewer  employ¬ 
ees,  and  the  employer  elects  to  cover  employees  under  Medicare 
Part  C,  rather  than  under  a  qualified  health  plan;  (3)  the  individ¬ 
ual  is  not  an  employee;  (4)  the  individual  is  an  AFDC  or  SSI  recipi¬ 
ent,  including  SSI  1619(b)  status  individuals;  or  (5)  the  individual 
is  not  an  employee  of  a  firm  with  100  or  fewer  employees  and  has 
income  below  the  percentage  of  the  low-income  threshold  specified 
in  Title  II. 

In  general,  an  eligible  individual  would  not  be  considered  eligible 
for  enrollment  in  Medicare  Part  C  if  such  an  individual  is  (i)  en¬ 
rolled  in  a  qualified  health  plan,  or  (ii)  entitled  to  benefits  under 
Medicare  Part  A. 

When  calculating  income  for  the  purpose  of  determining  eligi¬ 
bility  for  Medicare  Part  C,  premium  subsidies  and  wrap-around 
benefits,  a  child  in  State-supervised  care  would  be  considered  as  a 
unit  of  one.  A  child  in  State-supervised  care  whose  income  is  less 
than  the  threshold  amount  (specified  in  Title  II)  would  be  eligible 
for  Medicare  Part  C,  premium  subsidies  and  wrap-around  benefits. 

(ii)  Ineligible  individuals. — The  ternf  “Medicare  Part  C  eligible 
individual”  would  not  include:  (1)  an  individual  who  is  covered 
under  a  qualified  health  plan;  (2)  an  individual  who  is  entitled  to 
benefits  under  Medicare  Part  A,  unless  Part  C  would  otherwise 
constitute  the  primary  plan;  or  (3)  an  individual  whose  principal 
place  of  abode  is  in  Puerto  Rico,  the  Virgin  Islands,  Guam,  Amer¬ 
ican  Samoa,  or  the  Northern  Mariana  Islands,  unless  (and  so  long 
as)  that  possession  meets  certain  requirements. 
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In  order  for  any  one  possession  to  meet  these  requirements,  there 
must  be  an  agreement  in  effect  between  the  United  States  and  that 
possession.  The  agreement  must  provide  that  several  conditions 
will  be  met  by  the  possession,  and  the  possession  must  in  fact  com¬ 
ply  with  those  conditions. 

In  particular,  the  agreement  would  provide  that  the  laws  of  the 
possession  generally  will  impose  on  its  residents  a  tax  equivalent 
to  the  tax  imposed  under  section  59B  of  the  Internal  Revenue  Code 
(and  any  tax  subsequently  enacted  in  the  United  States  for  the 
purpose  of  collecting  the  individual  share  of  premiums  for  Medicare 
Part  C  benefits).  (This  tax  to  be  imposed  by  the  possession  is  re¬ 
ferred  to  in  this  Committee  Report  as  the  possession’s  Medicare 
Part  C  premium  individual  share  tax.)  Further,  the  agreement 
would  provide  that  nothing  in  any  provision  of  law,  including  the 
law  of  the  possession,  will  permit  the  possession  to  reduce  or  remit 
in  any  way,  directly  or  indirectly,  any  liability  to  the  possession  by 
reason  of  the  possession’s  Medicare  Part  C  premium  individual 
share  tax. 

The  agreement  would  also  provide  that  any  amount  received  in 
the  possession’s  treasury  by  reason  of  its  Medicare  part  C  premium 
individual  share  tax  will  be  paid  (at  such  time  and  in  such  manner 
as  the  Secretary  of  the  Treasury  shall  prescribe)  to  the  U.S.  Treas¬ 
ury  for  credit  to  the  Medicare  Part  C  Trust  Fund.  Finally,  the 
agreement  would  provide  that  the  possession  must  comply  with 
such  other  requirements  as  the  Secretary  and  the  Secretary  of  the 
Treasury  deem  necessary  to  carry  out  the  purposes  of  the  provi¬ 
sion,  including  requirements  prescribing  the  information  that  must 
be  furnished  to  the  Secretary  and  the  Secretary  of  the  Treasury  by 
individuals  to  whom  the  possession’s  Medicare  Part  C  individual 
tax  may  apply.  The  possession  and  the  United  States  would  coordi¬ 
nate  their  taxes,  pursuant  to  the  agreement,  so  that  the  two  juris¬ 
dictions  would  avoid  charging  the  same  individual  for  Medicare 
Part  C  premiums  for  the  same  periods. 

The  Committee  intends  that  each  possession  bear  the  burden  of 
establishing  to  the  satisfaction  of  the  Secretary  and  the  Secretary 
of  the  Treasury  that  it  has  complied,  and  continues  to  comply,  with 
the  terms  of  the  agreement. 

(b)  Enrollment.— The  Secretary,  through  the  Health  Care  Financ¬ 
ing  Administration,  the  Social  Security  Administration,  and  other 
appropriate  agencies  would  establish  a  process  for  determining 
whether  individuals  are  eligible  for  Medicare  Part  C,  and  for  en¬ 
rollment  of  eligible  individuals. 

An  eligible  individual  would  be  permitted  to  enroll  m  Medicare 
Part  C  at  any  time  beginning  July  1,  1997,  with  coverage  beginning 
on  January  1,  1998.  A  continuous  enrollment  period  would  be  pro¬ 
vided  for  individuals  whose  coverage  under  a  private  health  plan 
is  terminated.  Individuals  who  enroll  after  January  1,  1998,  would 
be  covered  as  of  the  date  of  enrollment,  or  another  date  as  the  Sec- 
retary  may  specify  to  assure  continuous  coverage. 

Enrollment  under  Medicare  Part  C  would  be  deemed  for  certain 
individuals.  The  Secretary  would  provide  a  process  under  which  an 
eligible  individual  whose  enrollment  under  a  private  qualified 
health  plan  is  terminated,  and  who  is  not  otherwise  covered  under 
another  private  qualified  health  plan,  would  be  deemed  enrolled  as 


482 


of  the  date  of  termination  of  coverage.  In  addition,  the  Secretary 
would  provide  that  an  individual  bom  in  the  United  States  who  is 
not  enrolled  or  otherwise  covered  under  a  private  qualified  health 
plan  at  the  time  of  birth  would  be  deemed  to  have  been  enrolled 
under  Medicare  Part  C  at  the  time  of  birth. 

The  Secretary  would  establish  procedures  to  facilitate  enroll¬ 
ment,  and  would  coordinate  with  existing  programs  and  agenqies  to 
streamline  the  enrollment  process.  In  accordance  with  regulations 
promulgated  by  the  Secretary,  hospitals,  rural  primary  care  hos¬ 
pitals,  Federally  Qualified  Health  Centers,  and  any  other  health 
center  or  clinic  receiving  Federal  funds  would  be  required  to  make 
applications  for  Medicare  Part  C  available  to  individuals,  and 
would  assist  in  the  process  of  enrollment  for  individuals  without  a 
valid  health  security  card.  Such  hospitals,  centers  or  clinics  would 
have  access  to  information  pertaining  to  the  source  of  health  insur¬ 
ance  coverage  through  the  enrollment  verification  system.  Such 
hospitals,  centers  or  clinics  would  be  required  to  report  to  the  Sec¬ 
retary  information  to  assist  in  the  enrollment  and  coverage  of  indi¬ 
viduals  under  Medicare  Part  C.  Upon  verification  that  the  individ¬ 
ual  is  not  otherwise  covered  under  a  private  health  plan,  the  Sec¬ 
retary  would  issue  a  health  security  card. 

The  Secretary  would  establish  outreach  programs  to  ensure  full 
participation  of  all  Medicare  Part  C  eligible  individuals  who  are  not 
otherwise  enrolled  in  a  qualified  health  plan. 

The  Secretary  would  make  applications  for  enrollment  in  Medi¬ 
care  Part  C  widely  available.  Applications  could  be  filed  with  the 
Secretary  by  mail,  or  at  such  locations  as  the  Secretary  specifies. 

Effective  Date. — Effective  for  items  and  services  provided  on  or 
after  January  1,  1998. 

Sec.  3.  Benefits  and  Payments 

Present  Law. — (a)  Benefits. — No  provision. 

(b)  Payments  to  providers. — No  provision. 

Explanation  of  Provision. — (a)  Benefits. — Benefits  that  are  cov¬ 
ered  under  the  guaranteed  national  benefit  package,  defined  in 
title  III  of  this  Act,  would  be  covered  under  Medicare  Part  C. 

An  individual  enrolled  in  Medicare  Part  C  would  be  entitled  to 
coverage  for  any  item  or  service  covered  under  the  guaranteed  na¬ 
tional  benefit  package,  provided  the  individual  or  entity  furnishing 
the  item  or  service  would  be  eligible  to  receive  payment  for  the 
item  or  service  under  Medicare  Parts  A  or  B. 

(b)  Payments  to  providers. — Payments  for  services  covered  under 
Medicare  Part  C  would  be  consistent  with  the  payment  rates  and 
policies  specified  under  Medicare  Parts  A  and  B,  with  appropriate 
adjustment  in  payment  amounts  to  reflect  the  population  served  by 
Medicare  Part  C.  ■« 

In  the  case  of  any  service  for  which  there  is  not  a  payment  basis 
under  the  current  Medicare  program,  the  Secretary  would  establish 
payment  rules  that  are  similar  to  the  payment  rules  for  similar 
services  under  the  current  Medicare  program,  in  consultation  with 
the  Prospective  Payment  Assessment  Commission  (ProPAC),  and 
the  Physician  Payment  Review  Commission  (PhysPRC). 

The  Secretary  would  establish  standardized  amounts  for  inpa¬ 
tient  hospital  services  under  Part  C,  by  adjusting  the  Part  A  stand- 
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ardized  amount  to  reflect  differences  in  the  average  cost  of  treating 
enrollees  under  Medicare  Part  A  and  Medicare  Part  C.  The  Sec¬ 
retary  would  be  authorized  to  develop  separate  DRG  categories  and 
weights  to  reflect  resource  needs  of  the  Medicare  Part  C  popu¬ 
lation.  Other  services  currently  covered  under  Medicare  Part  A 
would  be  reimbursed  in  a  manner  that  is  consistent  with  Medicare 
payment  policies. 

By  January  1,  1997,  the  Secretary  would  be  required  to  develop 
and  implement  prospective  payment  methodologies  for  services  for 
which  a  prospective  payment  system  is  not  used  under  Medicare 
Parts  A  and  B.  The  Secretary  would  be  directed  to  ensure  that  pay¬ 
ments  under  such  new  methodologies  would  not  exceed  payments 
that  would  otherwise  be  made  for  such  services  under  existing  pay¬ 
ment  policies.  Such  methodologies  would  be  used  for  payments 
under  Medicare  parts  A  and  B  and,  when  implemented,  for  pay¬ 
ments  under  Medicare  part  C. 

With  respect  to  payments  for  the  classes  of  hospitals  currently 
exempt  from  the  inpatient  hospital  prospective  payment  system, 
the  Secretary  would  be  required  to  develop  prospective  payment 
methodologies  by  January  1,  1997,  for  such  classes  of  hospitals 
where  appropriate.  Any  prospective  payment  methodology  for  these 
hospitals  would  provide  for  payment  rates  based  on  the  resource 
requirements  of  such  hospitals,  determined  using  data  specific  to 
the  class  of  hospitals.  The  Committee  recognizes  that  the  develop¬ 
ment  of  prospective  payment  systems  may  be  possible  by  that  date 
for  some  types  of  hospitals,  but  not  for  others.  For  example,  pro¬ 
spective  payment  for  rehabilitation  facilities  may  be  developed 
sooner  than  prospective  payment  for  other  hospitals  due  to  the 
progress  of  research  in  establishing  appropriate  case-mix  measure¬ 
ment  systems. 

Physician  services  would  be  reimbursed  using  the  resource-based 
relative  value  scale  (RB  RVS).  In  the  case  of  services  for  which  rel¬ 
ative  value  units  have  not  been  established,  the  Secretary  would 
establish  relative  value  units  in  the  same  manner  as  if  payments 
for  such  services  were  made  under  Part  B  of  the  current  Medicare 


program.  .  .  ,  . 

Payment  amounts  for  services  (other  than  prescription  drugs)  not 
currently  covered  under  either  Part  A  or  Part  B  would  be  estab¬ 
lished  by  the  Secretary,  in  consultation  with  ProPAC  and 

PhysPRC.  ,  ,  ,  .  ,  , 

Payments  for  prescription  drugs  would  be  determined  as  de¬ 
scribed  in  the  specifications  of  the  prescription  drug  benefit  (Title 

11  The  Secretary  would  make  necessary  changes  to  the  adjusted  av¬ 
erage  per  capita  cost  (AAPCC)  for  purposes  of  making  payments  to 
HMOs  with  risk  contracts  to  take  into  account  differences  between 
the  population  served  under  Medicare  Parts  A  and  B,  and  the  pop¬ 
ulation  that  would  enroll  under  Medicare  Part  C.  In  addition,  in 
the  case  of  HMOs  with  risk  contracts  under  Medicare,  the  HMO 
would  not  be  permitted  to  require  physician  referral  for  obstetrics 

and  gynecology.  _  ...  .  , 

Beginning  January  1,  2001,  Medicare  Part  C  would  be  required 
to  make  payments  to  providers  for  emergency  care  services  pro¬ 
vided  to  ineligible  aliens.  For  the  purpose  of  this  provision,  emer- 
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gency  care  services  would  be  consistent  with  the  definition  that  ap¬ 
plies  currently  under  section  1867(e)(1)  of  the  Social  Security  Act. 

Effective  Date. — Effective  for  items  and  services  furnished  on  or 
after  January  1,  1998,  other  than  the  provision  pertaining  to  emer¬ 
gency  services  to  ineligible  aliens  which  would  be  effective  for  items 
or  services  furnished  on  or  after  January  1,  2001. 

Sec.  4.  Premiums  and  Establishment  of  Medicare  Part  C  Trust 

Fund 

Present  Law. — (a)  Premiums. — No  provision. 

(b)  Medicare  Part  C  Trust  Fund. — No  provision. 

Explanation  of  Provision. — (a)  Premiums. — The  Secretary  would 
establish  three  premium  structures:  individual,  single  parent,  and 
family  coverage.  The  Secretary  would  compute  a  national  Medicare 
Part  C  premium,  and  premiums  for  each  State,  commonwealth  and 
territory.  The  premium  would  be  set  to  cover  the  full  actuarial  cost 
of  benefits  covered  under  the  guaranteed  national  benefit  package, 
plus  all  administrative  costs.  The  premium  for  1998  would  be  set 
in  statute,  but  if  necessary,  would  be  modified  by  the  Secretary  to 
assure  that  premiums  cover  the  full  actuarial  cost  of  benefits  and 
all  administrative  costs. 

In  determining  the  premium  for  Part  C  for  1998  through  2001, 
the  Secretary  would  estimate  the  premium  assuming  that  three 
quarters  of  the  eligible  population  would  be  enrolled  in  Part  C.  In 
determining  the  actuarial  rates,  the  Secretary  would  not  take  into 
account  any  expenditures  attributable  to  individuals  enrolled  in 
Medicare  Part  C  who  are  disabled  SSI  recipients,  nor  beginning  on 
and  after  January  1,  2001,  any  expenditures  attributable  to  the 
provision  of  emergency  services  to  undocumented  aliens. 

The  Secretary  would  publish  applicable  premiums  by  September 
30th  of  each  year  (beginning  in  1997)  for  the  succeeding  year.  The 
national  actuarial  rates  would  be  statutorily  set  for  months  in  1998 
for  each  class  of  family  enrollment.  If  the  Secretary  finds  that  the 
statutorily-specified  rates  for  1998  are  greater  or  less  than  the  ac¬ 
tuarial  rates  computed  by  the  Secretary,  the  Secretary  would  ad¬ 
just  the  specified  rates  to  reflect  the  actuarial  rates. 

(b)  Medicare  part  C  trust  fund. — A  new  Medicare  Part  C  Trust 
Fund  would  be  established.  Medicare  Part  C  premiums  paid  by  in¬ 
dividuals  and  employers  would  be  deposited  from  general  revenues 
into  the  Trust  Fund.  The  amount  of  payments  made  by  States  to 
the  Secretary  under  the  maintenance-of-effort  requirements  would 
be  deposited  into  the  Trust  Fund. 

Additional  funds  would  be  appropriated  from  general  revenues  to 
assure  that  funds  in  the  Medicare  Part  C  Trust  Fund  are  sufficient 
to  make  payments  provided  for  by  Medicare  Part  C,  and  to  cover 
premium  certificates  provided  to  low  income  individuals  enrolled  in 
private  qualified  health  plans,  wrap-around  benefits  and,  beginning 
January  1,  2001,  to  cover  expenditures  attributable  to  the  provision 
of  emergency  services  to  undocumented  aliens.  Such  sums  as  nec¬ 
essary  would  be  authorized  to  be  appropriated  from  the  Medicare 
Part  C  Trust  Fund  to  cover  the  costs  of  administering  the  program. 

Funds  from  the  current  Medicare  Hospital  Insurance  Trust  Fund 
and  the  current  Federal  Supplementary  Medical  Insurance  Trust 
Fund  could  not  be  commingled  with  funds  from  the  new  Medicare 
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Part  C  Trust  Fund.  The  Trustees  of  the  Medicare  Hospital  Insur¬ 
ance  Trust  Fund  would  become  Trustees  of  the  new  Medicare  Part 
C  Trust  Fund,  and  would  oversee  activities  of  Medicare  Part  C 
Trust  Fund. 

Effective  Date. — Effective  for  premiums  paid  and  benefits  covered 
on  or  after  January  1,  1998. 

Sec.  5.  Administrative  Provisions 


Present  Law. — No  provision. 

Explanation  of  Provision. — The  Secretary,  through  the  Health 
Security  Administration,  the  Social  Security  Administration  (SSA), 
and  other  appropriate  agencies,  would  perform  enrollment  and  eli¬ 
gibility  functions  necessary  to  administer  the  Medicare  Part  C  pro¬ 
gram.  Any  reference  in  law  to  the  Health  Care  Financing  Adminis¬ 
tration  (HCFA)  would  be  deemed  to  be  a  reference  to  the  Health 
Security  Administration.  The  Secretary  would  establish  a  process 
to  determine  eligibility  for  Medicare  Part  C  benefits,  a  process  to 
facilitate  enrollment  in  Medicare  Part  C,  and  a  process  to  collect 
premiums  paid  directly  to  the  Secretary  by  individuals  who  enroll 
in  Medicare  Part  C. 

In  general,  premiums  would  be  paid  to  the  IRS  in  a  manner 
specified  under  Title  II  of  this  bill.  In  addition,  the  Secretary  would 
establish  a  process  under  which  individuals  enrolled  under  Medi¬ 
care  Part  C  could  make  payments  directly  to  the  Secretary.  Pre¬ 
miums  owed  by  persons  who  are  self-employed  or  who  do  not  work 
would  be  paid  directly  to  the  Secretary,  in  a  manner  specified  by 
the  Secretary,  or  to  the  IRS,  in  the  same  manner  as  estimated,  in¬ 
come  taxes  are  paid.  The  Secretary  of  HHS  would  report  premium 
amounts  collected  from  individuals  to  the  Secretary  of  the  Treas¬ 
ury,  on  an  annual  basis,  but  not  later  than  January  31st  of  each 

VpQT* 

The  Secretary  would  have  primary  responsibility  for  the  oper¬ 
ation  of  the  program,  and  would  utilize  administrative  procedures 
established  by  the  current  Medicare  program,  including:  agree¬ 
ments  with  hospitals,  participating  physicians,  treatment  of  Indian 
health  service  facilities,  carriers  and  intermediaries,  Medicare  re¬ 
imbursement  policies,  definitions  of  services  and  providers  survey 
and  certification  systems,  quality  assurance  systems  (including  uti¬ 
lization  review),  fraud  and  abuse  provisions,  and  data  requirements 
to  operate  Medicare  Part  C. 

Effective  Date.-^ January  1,  1998. 

Subtitle  B.  Benefits  for  low-income  individuals 


Sec  6  Premium  Certificate  Program  for  Low -Income  Individuals 
Covered  under  Qualified  Health  Plans  Offered  by  Employers 

Present  Law.—  In  general,  health  services  for  low-income  individ¬ 
uals  are  covered  under  the  Medicaid  program.  Medicaid  is  a  joint 
Federal-State,  means-tested  entitlement  program  that  pays  for 
medical  services  on  behalf  of  certain  categories  of  low-income  per¬ 
sons.  A  State  must  cover  certain  basic  services  and  may  cover  ad¬ 
ditional  services  if  it  chooses.  Medicaid  is  administered  by  th 
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States  with  partial  Federal  funding.  Each  State  designs  its  own 
program  within  Federal  guidelines. 

Only  47  percent  of  persons  with  income  below  100  percent  of  the 
Federal  poverty  level  received  Medicaid  benefits  at  any  time  during 
1992.  There  are  two  principal  reasons  for  this:  first,  many  types  of 
applicants  must  meet  income  limits  fehat  are  based  on  cash  welfare 
standards  which  are  usually  well  below  the  poverty  level;  and  sec¬ 
ond,  Medicaid  eligibility  is  subject  to  categorical  restrictions.  ‘Med¬ 
icaid  is  available  only  to  members  of  families  with  children  and 
pregnant  women,  and  to  persons  who  are  aged,  blind  or  disabled. 
Persons  not  falling  into  these  categories — such  as  single  adults  and 
childless  couples — cannot  qualify,  no  matter  how  low  their  income 
is. 

(a)  Eligibility. — No  provision. 

(b)  Value  of  premium  certificate. — No  provision. 

(c)  Administration  of  program. — No  provision. 

Explanation  of  Provision. — (a)  Eligibility. — Low  income  individ¬ 
uals  enrolled  under  a  qualified  health  plan  offered  by  an  employer, 
other  than  individuals  entitled  to  benefits  under  Part  A  of  the  cur¬ 
rent  Medicare  program  or  individuals  covered  under  Medicare  Part 
C  and  entitled  to  an  exemption  from  or  reduction  in  Medicare  Part 
C  premium  obligations,  would  be  eligible  for  premium  certificates. 
For  purposes  of  determining  eligibility  for  premium  certificates, 
premium  certificate  eligible  individuals  would  generally  be  defined 
as:  (i)  individuals  with  income  of  less  than  200  percent  of  the  low- 
income  threshold  amount  (specified  in  Title  II)  in  1998,  1999  and 
2000,  220  percent  of  the  threshold  amount  in  2001  and  2002,  and 
240  percent  of  the  threshold  amount  in  2003  and  thereafter;  and 
(ii)  individuals  who  are  AFDC  or  SSI  recipients. 

Individuals  enrolled  in  high  deductible  plans  with  a  medical  sav¬ 
ings  account  would  not  be  eligible  for  a  premium  certificate  or  low- 
income  premium  subsidy. 

(b)  Value  of  premium  certificates. — The  premium  obligation 
would  be  zero  for  individuals  with  income  below  the  low-income 
threshold  amounts  specified  in  Title  II.  The  threshold  amounts  are 
approximately  equal  to  100  percent  of  the  poverty  level.  The  value 
of  the  premium  certificate  would  decrease,  on  a  sliding-scale  basis, 
for  individuals  with  income  between  the  low  income  threshold 
amount  and,  when  fully  phased-in,  240  percent  of  the  low  income 
threshold  amount,  so  that  at  240  percent  of  the  threshold  amount, 
an  individual  would  be  required  to  pay  the  full  individual  share  of 
the  premium,  net  of  any  employer  contributions.  The  premium  obli¬ 
gation  would  be  zero  for  individuals  who  receive  AFDC  or  SSI  ben¬ 
efits  for  all  months  in  a  taxable  year,  including  SSI  1619(b)  status 
individuals. 

The  value  of  the  premium  certificate  for  low-income  individuals 
would  be  capped  at  the  lower  of  (i)  the  subsidy  amount  to  which 
the  individual  would  be  entitled  if  enrolled  under  Medicare  Part  C, 
or  (ii)  the  employee  obligation  under  the  plan  offered  by  the  em¬ 
ployer.  A  low-income  worker  covered  under  a  plan  offered  by  an 
employer  would  be  liable  for  any  excess  premium  amount,  if  the 
employee  share  of  the  employer-plan  premium  exceeds  the  value  of 
the  premium  subsidy  amount. 
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(c)  Administration  of  program. — A  premium  assistance  program 
for  low  income  individuals  enrolled  in  private  qualified  health 
plans  would  be  established  and  operated  by  the  Secretary  of  Health 
and  Human  Services.  The  Secretary  would  determine  eligibility  for 
premium  subsidies,  and  would  establish  a  procedure  for  payment 
of  such  subsidies  to  plans  that  enroll  subsidy-eligible  individuals. 
Subsidies  provided  by  the  Secretary  would  be  applied  against  the 
enrollee’s  obligation  for  the  cost  of  the  premium  under  a  qualified 
health  plan. 

An  individual  enrolled  in  a  employer’s  private  health  plan  could 
apply  for  low-income  premium  subsidies,  by  filing  an  application 
with  a  local  Social  Security  Office.  Determinations  of  eligibility 
would  be  made  on  a  prospective  basis  by  the  Secretary. 

The  Secretary  would  require  attachments  to  the  application  of 
any  documentation  needed  to  determine  the  individual’s  eligibility 
for  premium  certificates.  Such  documentation  could  include  prior 
year  tax  forms,  pay  stubs  and  other  information  deemed  necessary 
to  facilitate  determination  of  eligibility. 

Employers  would  be  required  to  provide  employees  with  docu¬ 
mentation  of  the  employee’s  premium  obligation  under  the  employ¬ 
er’s  plan,  in  a  timely  manner,  upon  request  from  the  employee,  con¬ 
sistent  with  the  requirements  established  under  Title  II. 

The  Secretary  would  provide  prompt  determination  of  eligibility 
on  each  application  for  premium  certificates,  and  for  prompt  notifi¬ 
cation  to  individuals  who  submit  an  application  for  such  certifi¬ 
cates. 

Any  individual  who  receives  a  premium  certificate  would  be  re¬ 
quired  to  report  any  change  in  status  that  would  affect  the  value 
of  the  certificate  provided  under  this  program.  During  the  year,  an 
individual  would  be  required  to  submit  a  revised  application  to  re¬ 
flect  changes  in  the  estimated  income  of  the  family,  including 
changes  in  employment  status  of  family  members  or  any  other 
changes  that  could  affect  the  amount  of  premium  subsidy  to  which 
the  individual  was  entitled. 

Upon  determination  that  an  individual  was  entitled  to  a  pre¬ 
mium  certificate,  a  premium  certificate  would  be  issued  by  the  Sec¬ 
retary  to  an  eligible  individual.  The  individual  would  transfer  the 
certificate  to  his  or  her  employer,  and  the  employer  (or  carrier) 
would  make  appropriate  adjustments  in  future  monthly  premium 
obligations  owed  by  the  employee,  net  of  the  value  of  the  premium 
certificate.  Any  employer  that  receives  a  premium-assistance  cer¬ 
tificate  from  an  employee  would  submit  the  certificate  to  the  Sec¬ 
retary  for  payment  of  amounts  due  on  behalf  of  the  employee. 

The  Secretary  would  provide  a  direct  premium  payment  to  an  eli¬ 
gible  individual  for  any  premium  paid  by  the  individual  under  the 
private  employer  health  plan,  but  only  for  premiums  paid  in  the 
month  during  which  the  individual  filed  a  complete  application. 

The  Secretary  would  periodically  verify  information  reported  on 
the  premium  certificate  application,  using:  (i)  the  national  enroll¬ 
ment  verification  system  established  under  Title  EX  of  this  bill;  (n) 
information  reported  by  the  States  administering  benefits  for 
AFDC  and  SSI  recipients;  (iii)  W-2  reported  information,  main¬ 
tained  by  the  Social  Security  Administration;  (iv)  information,  pro¬ 
vided,  upon  request,  by  the  Secretary  of  the  Treasury,  including  in- 
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formation  returns  and  other  information  filed  with  the  IRS;  and  (v) 
and  other  information  deemed  to  be  necessary. 

If  the  Secretary  determines,  based  upon  tax  return  and  other  in¬ 
formation,  that  amounts  paid  under  the  premium  certificate  pro¬ 
gram  exceeded  any  amounts  that  should  have  been  provided,  the 
Secretary  would  bill  the  individual  for  the  amount  of  excess  pre¬ 
mium  payments,  and  would  charge  interest  for  any  late  payments 
by  the  individual.  If  such  an  individual  continued  to  receive  »pre- 
mium  certificates  administered  by  the  Secretary,  the  Secretary 
would  adjust  the  value  of  future  premium  certificates  by  any 
amount  of  overpayments. 

If  the  Secretary  determines,  based  upon  tax  return  and  other  in¬ 
formation,  that  the  amounts  paid  under  the  premium  certificate 
program  were  less  than  the  amount  to  which  the  individual  was 
entitled,  the  Secretary  would  provide  a  refund  to  the  individual  for 
the  amounts  owed,  net  of  certificates  already  provided. 

Any  individual  who  knowingly  makes  a  material  misrepresenta¬ 
tion  of  information  in  an  application  for  assistance  would  be  liable 
for  excess  payments  made  based  upon  such  misrepresentation  and 
interest  on  such  excess  payments,  at  a  rate  specified  by  the  Sec¬ 
retary.  In  addition,  such  individuals  would  be  subject  to  a  civil 
monetary  penalty  for  $1,000,  or,  if  greater,  3-times  the  amount  of 
excess  payments  made  based  on  such  misrepresentations. 

Effective  Date. — Effective  for  premium  obligations  for  months  be¬ 
ginning  January  1,  1998. 

Sec.  7.  Wrap-Around  Benefits  for  Low-Income  Individuals 

Present  Law. — Under  the  Medicaid  program,  States  must  provide 
acute  and  long-term  care  benefits  to  defined  eligible  individuals, 
and  have  the  option  of  covering  others.  Each  State  defines  its  own 
package  of  covered  medical  services  within  broad  Federal  guide¬ 
lines.  Thus,  there  is  considerable  variation  among  the  States  in 
types  of  services  covered  and  the  amount  of  care  provided  under 
specific  service  categories.  Medicaid  covers  a  range  of  acute  and 
long-term  care  services.  Mandatory  services  include  inpatient  and 
outpatient  hospital  services,  nursing  facility  (NF)  services,  physi¬ 
cian  services,  laboratory  and  X-ray  services,  “early  and  periodic 
screening,  diagnostic,  and  treatment  services”  (EPSDT)  for  children 
under  age  21,  family  planning  services,  home  health  services,  serv¬ 
ices  provided  in  rural  health  clinics  and  federally  qualified  health 
centers  (FQHCs).  Optional  services  include  prescription  drugs,  den¬ 
tal  and  optical  services,  and  care  in  intermediate  care  facilities  for 
the  mentally  retarded  (ICFs/MR)  and  in  institutions  for  mental  dis¬ 
eases  (IMDs). 

(a)  Eligibility. — No  provision. 

(b)  Wrap-around  benefits. — No  provision. 

(c)  Application  for  benefits. — No  provision. 

(d)  Determination  of  eligibility. — No  provision. 

(e)  Verification  of  eligibility. — No  provision. 

(f)  Penalties  for  misrepresentation. — No  provision. 

Explanation  of  Provision. — (a)  Eligibility. — An  individual,  other 

than  an  individual  entitled  to  benefits  under  Medicare  Part  A, 
would  be  considered  eligible  for  wrap-around  benefits,  provided:  (i) 
the  individual  is  determined  to  have  projected  income  that  is  less 
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than  100  percent  of  the  threshold  amount,  specified  under  Title  II 
of  this  Act,  which  is  generally  100  percent  of  the  Federal  poverty 
level;  (ii)  the  individual  is  an  AFDC  or  SSI  recipient,  including  SSI 
1619(b)  status  individuals;  (iii)  the  individual  is  a  child  under  age 
19  with  projected  family  income  that  is  less  than  200  percent  of  the 
threshold  amount;  or  (iv)  the  individual  is  a  pregnant  woman  with 
projected  family  income  that  is  less  than  200  percent  of  the  thresh¬ 
old  amount. 

Individuals  eligible  for  wrap-around  benefits  would  be  able  to  re¬ 
ceive  such  benefits,  if  enrolled  in  Medicare  Part  C  or  under  a  pri¬ 
vate  qualified  health  plan  offered  by  an  employer;  however,  pay¬ 
ment  for  deductibles  and  coinsurance  would  not  exceed  amounts 
that  would  be  payable  if  the  individual  were  enrolled  in  Medicare 


Part  C. 

Individuals  enrolled  in  a  high  deductible  plan  with  a  medical 
savings  account  would  not  be  eligible  for  wrap-around  benefits. 

(b)  Wrap-around  benefits. — Deductibles  and  copayments  for  all 
covered  items  and  services  would  be  waived.  EPSDT  services  as  de¬ 
fined  in  Section  1905(r)  of  the  Social  Security  Act,  not  otherwise  in¬ 
cluded  in  the  guaranteed  national  benefit  package,  would  be  cov¬ 
ered  for  children  to  age  19.  EPSDT  services  provided  under  current 
law  include  screening  services,  vision  services,  dental  services, 
hearing  services,  diagnostic  services,  treatment,  and  other  benefits 
to  correct  or  ameliorate  defects  and  physical  and  mental  illnesses 
and  conditions  discovered  by  the  screening  services. 

Vision  and  hearing  care,  including  eyeglasses  and  hearing  aids 

would  be  covered.  .  ,  . 

In  the  case  of  an  individual  enrolled  in  a  State  managed  mental 
health  urogram,  the  individual  would  be  considered  to  have  waived 
the  right  to  mental  health  benefits  provided  under  the  wrap-around 
benefit  package.  The  Secretary  would  make  a  per  capita  payment 
to  the  State  on  behalf  of  any  wrap-around  eligible  individual  who 
enrolled  in  a  State  managed  health  care  program. 

Payments  for  wrap-around  benefits  would  be  paio  from  the  Meal- 
care  Part  C  Trust  Fund,  and  would  be  based  upon  payment  rules 
established  by  the  Secretary,  in  consultation  with  the  Prospective 
Payment  Assessment  Commission  and  the  Physician  Payment  Re¬ 
view  Commission.  Providers  would  be  compensatea  by  the  Medi¬ 
care  Part  C  Trust  Fund,  on  behalf  of  individuals  determined  to  be 
eligible  for  wrap-around  benefits,  for  Medicare  Part  C  deductibles, 

copayments  or  coinsurance.  .....  .  ,,  , 

(c)  Application  for  benefits.— Low-income  individuals  would  apply 
to  the  Secretary  for  coverage  of  wrap-around,  at  any  time  during 
the  year.  The  application  would  be  in  a  form  and  manner  specified 
by  the  Secretary.  The  application  would  require  the  provision  of  in¬ 
formation  with  respect  to  the  qualified  health  plan  elected,  if  other 
than  Medicare  Part  C,  in  which  the  individual  is  enrolled. 

(d)  Determination  of  eligibility. — The  Secretary,  through  the  So¬ 
cial  Security  Administration  and  other  appropriate  agencies,  would 
establish  a  process  for  determining  whether  individuals  are  eligible 

for  wrap-around  benefits.  ,  ,  ,  ,  j 

For  purposes  of  determining  eligibility,  income  would  be  based 
upon  documentation  of  current  and  projected  family  income  over  a 
period  of  at  least  three  months,  as  determined  under  uniform  na- 
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tional  eligibility  criteria  established  by  the  Secretary.  An  asset  test 
would  not  be  used  to  determine  eligibility  for  benefits. 

Individuals  who  at  the  time  of  application  are  AFDC  or  SSI  cash 
recipients,  would  be  deemed  to  be  eligible  for  supplemental  benefits 
under  Medicare  Part  C.  Such  individuals  would  be  required  to  re¬ 
port  a  change  in  benefit  status,  with  respect  to  AFDC  and  SSI  ben¬ 
efits.  The  Secretary  would  provide  for  a  method  under  which  AFDC 
or  SSI  recipients  are  notified  of  the  wrap-around  benefits  to  which 
they  are  entitled. 

Benefits  would  be  available  with  respect  to  expenses  incurred  for 
items  and  services  furnished  after  the  date  the  individual  is  deter¬ 
mined  to  be  eligible  for  wrap-around  benefits. 

In  general,  individuals  determined  to  be  eligible  for  benefits 
would  remain  entitled  to  wrap-around  benefits  for  a  period  of 
twelve  months,  beginning  on  the  date  on  which  the  determination 
takes  effect.  Individuals  would  be  required  to  file  an  application  to 
extend  benefits  beyond  the  twelve-month  period.  An  exception  to 
the  limited  period  of  coverage  would  apply  to  AFDC  or  SSI  recipi¬ 
ents. 

Individuals  determined  to  be  eligible  for  wrap-around  benefits 
would  be  required  to  provide  notice  of  any  change  in  income  or  sta¬ 
tus  that  would  have  the  effect  of  making  the  individual  ineligible 
for  wrap-around  benefits. 

(e)  Verification  of  eligibility. — Additional  verification  of  income 
eligibility  would  be  required,  as  the  Secretary  deems  appropriate. 
The  Secretary,  in  consultation  with  the  Secretary  of  the  Treasury, 
would  verify  eligibility  for  supplemental  benefits. 

On  a  periodic  basis,  the  Secretary  would  verify  the  status  of  indi¬ 
viduals  who  are  receiving  wrap-around  benefits  in  order  to  identify 
changes  of  employment  or  other  status  that  may  affect  eligibility 
for  benefits.  To  verify  information  reported  on  the  application,  the 
Secretary  would  use  the  enrollment  verification  system  (established 
under  Title  IX  of  this  Act),  and  other  available  means,  and  would 
require  States  and  entities  administering  AFDC  or  SSI  benefits  to 
report  information  that  may  be  necessary  to  verify  an  individual’s 
eligibility  for  benefits,  on  the  basis  of  being  an  AFDC  or  SSI  recipi¬ 
ent. 

If  the  Secretary  determines  that,  due  to  a  change  in  income  or 
status,  an  individual  is  no  longer  eligible  for  wrap-around  benefits, 
the  Secretary  after  notice  and  opportunity  for  a  hearing,  may  ter¬ 
minate  benefits.  An  individual  would  have  a  right  to  appeal  a  de¬ 
nial  of  benefits,  and  a  right  to  an  explanation  for  the  denial. 

(f)  Penalties  for  misrepresentation.— Penalties  would  be  imposed 
for  misrepresentation  of  income.  Civil  monetary  penalties  not  to  ex¬ 
ceed  $1,000  for  each  misrepresentation,  pr  if  greater,  three-times 
the  amount  of  the  benefits  obtained  as  a  result  of  the  misrepresen¬ 
tation  would  be  imposed  on  individuals  who  knowingly  misrepre¬ 
sent  income  for  the  purpose  of  obtaining  benefits  to  which  they  are 
not  entitled. 

Effective  Date. — Wrap-around  benefits  would  be  provided  as  of 
January  1,  1998. 
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Sec.  8.  Revisions  to  the  Medicaid  Program 


Present  Law. — Medicaid  is  a  joint  Federal-State  means-tested  en¬ 
titlement  program  that  pays  for  medical  services  on  behalf  of  cer¬ 
tain  groups  of  low-income  persons.  States  must  provide  Medicaid 
acute  and  long-term  care  benefits  to  certain  population  groups  and 
have  the  option  of  covering  others.  A  State  must  cover  certain  basic 
services,  and  may  cover  additional  services  if  it  chooses. 

Explanation  of  Provision. — A  State  plan  under  Medicaid  would 
discontinue  coverage  for  all  items  and  services  which  would  be  cov¬ 
ered  under  the  guaranteed  national  benefit  package  and  the  wrap¬ 
around  benefit  package,  effective  January  1,  1998.  Such  services 
would  no  longer  be  considered  medical  assistance  for  purposes  of 
Federal  financial  participation.  This  rule  would  apply  to  all  Medic¬ 
aid  beneficiaries  who  are  eligible  individuals,  as  defined  in  Title  I, 
but  would  exclude  Medicaid  beneficiaries  who  are  eligible  for  Med¬ 
icaid  but  covered  only  for  emergency  services  because  they  are  un¬ 
documented  persons.  The  current  law  requirement  that  States  pro¬ 
vide  emergency  services  to  undocumented  aliens  through  the  Med¬ 
icaid  program  would  be  repealed,  effective  January  1,  2001. 

Medicaid  coverage  of  acute-care  services  would  be  repealed,  effec¬ 
tive  upon  the  operation  of  the  Medicare  Part  C  program.  A  State 
plan  under  Medicaid  would  continue  to  provide  coverage  to  individ¬ 
uals  eligible  for  both  Medicare  and  Medicaid  who  exceed  the  limits 
under  Medicare  for  inpatient  mental  health  services.  In  addition, 
Medicaid  would  continue  to  cover  long-term  care,  and  other  institu¬ 
tional  services,  including  services  for  the  mentally  retarded  and 
services  provided  in  nursing  facilities.  State  Medicaid  payments  tor 
such  mental  health,  long-term  care  and  other  institutional  services 
would  continue  to  be  subject  to  the  current  Federal  matching  as¬ 
sistance  percentage  (FMAP).  .  „  .  ,  , 

Effective  Date. — Effective  for  items  or  services  furnished  on  or 

after  January  1,  1998. 

Sec.  9.  Federal  Payment  for  Medicare  Cost-Sharing  for  Qualified 

Medicare  Beneficiaries 


Present  Law. — Medicaid  provides  partial  coverage  for  low  income 
Medicare  beneficiaries,  known  as  Qualified  Medicare  Beneficiaries 
(QMBs)  A  QMB  is  an  aged  or  disabled  Medicare  beneficiary  whose 
income  is  at  or  below  100  percent  of  Poverty  and  whose  resources 
are  at  or  below  200  percent  of  the  SSI  limit  ($4,000  for  an  individ¬ 
ual  and  $6,000  for  a  couple).  Medicaid  is  required  to  pay  Medicare 
premiums  and  cost-sharing  for  these  persons.  Medicaid  protection 
is  limited  to  payments  of  these  charges,  unless  the  beneficiary  is 
otherwise  eligible  for  benefits  under  the  program.  Since  1993, 
States  have  been  required  to  pay  Medicare  Part  B  premiums,  but 
not  cost-sharing,  for  Medicare  beneficiaries  with  mcome  up  to  110 
percent  of  the  Federal  poverty  line.  This  limit  rises  to  120  percent 
of  the  Federal  poverty  line,  beginning  in  1995.  .  ,  . 

Explanation  of  Provision.—  States  would  no  longer  be  required  to 
pay  Medicare  Parts  A  or  B  premiums  an,d  cost-sharing  obligations 
for  Qualified  Medicare  Beneficiaries  (QMBs),  nor  Medicare  pre¬ 
miums  for  low-income  Medicare  beneficiaries  with  income  up  to 
120  percent  of  the  Federal  poverty  level.  Payments  on  behalf  o 
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such  low  income  Medicare  beneficiaries  would  be  paid  by  the  Fed¬ 
eral  government. 

Effective  Date. — Effective  for  items  and  services  furnished  on  or 
after  January  1,  1998. 

Sec.  10.  State  Maintenance-of -Effort 

Present  Law. — (a)  Continuation  of  Medicaid  coverage. — Medicaid 
is  a  joint  Federal-State  means-tested  entitlement  program  that 
pays  for  medical  services  on  behalf  of  certain  groups  of  low-income 
persons.  States  must  provide  Medicaid  acute  and  long-term  care 
benefits  to  certain  population  groups  and  have  the  option  of  cover¬ 
ing  others.  A  State  must  cover  certain  basic  services,  and  may 
cover  additional  services  if  it  chooses.  Medicaid  is  administered  by 
the  States  with  partial  Federal  funding.  Each  State  designs  its  own 
program  within  Federal  guidelines. 

The  cost  of  the  Medicaid  program  is  shared  between  the  States 
and  the  Federal  government.  The  Federal  governments  share  of  the 
cost  is  known  as  the  Federal  medical  assistance  percentage 
(FMAP).  The  FMAP  may  vary  between  50  percent  and  83  percent, 
based  on  a  formula  designed  to  provide  a  higher  Federal  share  for 
States  with  lower  per  capita  incomes.  The  FMAP  for  each  State  is 
determined  annually.  In  1993,  the  highest  FMAP  was  for  West  Vir¬ 
ginia  (76.29),  while  twelve  States  had  the  minimum  FMAP  (50.00). 

Medicaid  beneficiaries  generally  fall  into  one  of  two  categories:  (i) 
cash  recipients  who  are  individuals  receiving  cash  welfare  benefits 
under  either  the  Aid  to  Families  with  Dependent  Children  (AFDC) 
program  or  the  Supplemental  Security  Income  (SSI)  program  and 
(ii)  other  individuals  eligible  under  Federal  guidelines  for  whom 
there  is  Federal  financial  participation  for  incurred  health  care 
costs. 

Each  State  defines  its  own  package  of  covered  medical  services 
within  broad  Federal  guidelines.  Thus,  there  is  considerable  vari¬ 
ation  among  the  States  in  types  of  services  covered  and  the  amount 
of  care  provided  under  specific  service  categories.  Medicaid  covers 
a  range  of  acute  and  long-term  care  services. 

Mandatory  services  include  inpatient  and  outpatient  hospital 
services,  Nursing  Facility  (NF)  services,  physician  services,  labora¬ 
tory  and  X-ray  services,  “early  and  periodic  screening,  diagnostic, 
and  treatment  services”  (EPSDT)  for  children  under  age  21,  family 
planning  services,  home  health  services,  services  provided  in  rural 
health  clinics  and  federally  qualified  health  centers  (FQHCs).  Op¬ 
tional  services  include  prescribed  drugs,  dental  and  optical  serv¬ 
ices,  and  care  in  intermediate  care  facilities  for  the  mentally  re¬ 
tarded  and  in  institutions  for  mental  diseases  (IMDs).  Federal  law 
draws  a  distinction  between  mandatory  services  and  optional  serv¬ 
ices. 

Under  current  Medicaid  law,  States  have  considerable  freedom  to 
develop  their  own  methods  and  standards  for  reimbursement  of 
Medicaid  services. 

(b)  State  payments  for  maintenance  of  effort. — No  provision. 

(c)  Maintenance  of  effort  related  to  cash  recipients. — No  provi¬ 
sion. 

(d)  Maintenance  of  effort  related  to  non-cash  recipients.— No  pro¬ 
vision. 
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(e)  Special  rules  for  Puerto  Rico  and  other  territories. — No  provi¬ 
sion. 

(f)  Enforcement  and  Sanctions. — No  provision. 

Explanation  of  Provision. — (a)  Continuation  of  Medicaid  Cov¬ 
erage. — Except  as  provided  in  this  bill,  Medicaid  generally  would 
continue  to  function  as  under  current  law.  However  after  1998,  in¬ 
dividuals  currently  entitled  to  benefits  under  Medicaid  would  re¬ 
ceive  most  acute  care  benefits  under  either  a  private  plan,  or  under 
Medicare  Part  C,  depending  on  the  plan  for  which  the  individual 
is  eligible  and  elects  to  enroll. 

The  Secretary  would  be  prohibited  from  approving  any  change  in 
a  State’s  Medicaid  program  that  would  take  effect  prior  to  the  im¬ 
plementation  of  Medicare  Part  C  and  that  would  substantially  re¬ 
duce  a  State’s  obligation  under  the  maintenance  of  effort  provisions 


that  follow. 

(b)  State  maintenance  of  effort  payments  to  Medicare  Part  C. — 
Beginning  in  1998  with  implementation  of  Medicare  Part  C,  States 
would  be  required  to  make  maintenance-of-effort  payments  to  Med¬ 
icare  Part  C.  Payments  equal  to  one-twelfth  of  the  Secretary’s  esti¬ 
mate  of  the  annual  obligation  would  be  made  each  month.  Pay¬ 
ments  would  be  made  in  the  same  manner,  and  using  the  same 
process,  as  current  State  “buy-in”  payments  to  Medicare  Part  B. 

The  State  would  periodically  provide  the  Secretary  with  such  in¬ 
formation  as  the  Secretary  may  require  to  verify  the  amounts  pay¬ 
able.  The  amount  of  the  payments  would  be  subject  to  audits  by 
the  Secretary.  No  later  than  June  30  of  each  year,  the  Secretary 
would  provide  for  a  reconciliation  of  the  amounts  due  under  each 
State’s  maintenance  of  effort  obligations  during  the  preceding  year. 
Amounts  subsequently  payable  would  be  adjusted  to  reflect  the  re¬ 
sults  of  the  reconciliation  calculation. 

The  total  amount  of  the  annual  maintenance  of  effort  payments 
would  be  equal  to  a  percentage  of  the  sum  of  the  cash  and  non-cash 
amounts,  determined  in  a  manner  described  in  the  following  sec¬ 
tions  The  applicable  percentage  would  be  100  percent  in  1998, 
1999,  and  2000,  96  percent  in  2001  and  2002,  and  86  percent  there¬ 
after!  Beginning  in  2001,  an  amount  equal  to  one  percentage  point 
of  the  total  maintenance  of  effort  payments  would  be  deposited  into 
the  Medicare  Part  C  Trust  Fund  to  offset  the  additional  costs  of 
providing  emergency  care  services  under  Medicare  Part  C  for  un¬ 
documented  aliens.  ,  .  .  „ 

(c)  Maintenance  of  effort  related  to  cash  recipients.— For  years 
after  1997,  a  State’s  maintenance  of  effort  payment  relating  to  cash 
recipients  would  be  equal  to  the  sum  of  the  amounts  related  to 

AFDC  and  SSI.  ,  _  ...  Aririr, 

The  AFDC  portion  would  be  equal  to  the  product  of:  (i)  the  A b  bt 
per  capita  amount  for  the  year  (including  amounts  related  to  dis¬ 
proportionate  share  payments  under  current  law);  (ii)  the  number 
of  AFDC  recipients  in  the  State  in  such  year;  and  (iii)  the  State 
medical  assistance  percentage,  defined  as  one  minus  the  Federal 
medical  assistance  percentage  (FMAP)  for  the  State  as  determined 
for  the  year  under  current  law. 

For  each  State,  the  Secretary  would  determine  a  1993  baseline 
level  of  State  Medicaid  expenditures  per  AFDC  beneficiary,  includ¬ 
ing  Federal  matching  payments.  These  expenditures  would  include 
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payments  for  covered  Medicare  Part  C  services  (including 
deductibles  and  coinsurance  amounts  and  benefits  provided  under 
the  Federal  low-income  plan)  for  services  provided  to  AFDC  bene¬ 
ficiaries  covered  under  the  State’s  Medicaid  program.  These  ex¬ 
penditures  would  be  divided  into  two  components.  The  first  would 
exclude  amounts  related  to  disproportionate  share  hospital  (non- 
DSH)  payments  made  by  the  Medicaid  program;  the  second  would 
be  the  amount  of  payments  related  to  disproportionate  share  hos¬ 
pital  (DSH)  payments. 

The  1993  AFDC  per  capita  amounts  would  be  updated  to  the 
year  preceding  implementation  of  Medicare  Part  C  (1997),  using 
the  estimated  rates  of  growth  in  these  per  capita  expenditures  be¬ 
tween  1993  and  1997. 

The  1993  SSI  per  capita  amounts,  non-DSH  and  DSH,  would  be 
calculated  in  the  same  manner  as  the  AFDC  amounts.  Each  compo¬ 
nent  would  be  updated  to  1997  by  their  respective  baseline  rates 
of  growth  between  1993  and  1997. 

For  each  year  following  1997,  the  AFDC  and  SSI  per  capita 
amounts  (including  both  the  non-DSH  and  DSH  amounts)  would  be 
increased  by  the  same  percentage  as  the  national  Medicare  per 
capita  estimate  is  increased  for  the  year  (as  determined  in  Subtitle 
B  of  title  VIII).  Under  this  provision,  the  annual  increase  in  the 
AFDC  and  SSI  amounts  would  be  phased  down  to  the  annual  per 
capita  growth  in  the  Gross  Domestic  Product  (GDP). 

(d)  ^  Maintenance  of  effort  related  to  non-cash  recipients. — A 
State’s  maintenance  of  effort  payment  related  to  non-cash  recipi¬ 
ents  would  be  equal  to  the  State’s  spending  in  a  base  year  for  non¬ 
cash  beneficiaries  (including  amount  related  to  disproportionate 
share  payments  under  current  law),  updated  to  the  current  year. 

For  each  State,  the  Secretary  would  determine  a  1993  baseline 
level  of  State  Medicaid  expenditures,  excluding  Federal  matching 
payments,  related  to  payments  for  services  provided  to  individuals 
covered  under  the  State’s  Medicaid  program  who  are  not  either 
AFDC  or  SSI  eligible  individuals.  Expenditures  for  services  pro¬ 
vided  with  respect  to  individuals  covered  under  Medicaid  but  for 
whom  there  is  no  Federal  matching  payment  would  be  excluded 
from  this  amount.  These  expenditures  would  include  all  payments 
for  covered  Medicare  Part  C  services  (including  deductibles  and  co- 
insurance  amounts  and  benefits  provided  under  the  Federal  low-in- 
come  plan)  for  services  provided  under  the  State’s  Medicaid  pro¬ 
gram.  As  for  the  cash  recipients,  these  expenditures  would  be  di¬ 
vided  into  two  components:  non-DSH  and  DSH. 

The  1993  non-cash,  non-DSH  and  DSH  amounts  would  be  up¬ 
dated  to  the  year  preceding  implementation  of  Medicare  Part  C 
(1997),  using  the  estimated  rates  of  growth  in  these  expenditures 
between  1993  and  1997.  For  subsequent  years,  both  components  of 
the  non-cash  maintenance  of  effort  would  be  equal  to  the  amount 
for  the  preceding  year,  increased  by  the  percentage  by  which  the 
national  Medicare  per  capita  estimate  is  increased  for  the  year  (as 
determined  in  Subtitle  B  of  title  VIII),  multiplied  by  one  plus  the 
percentage  growth  in  the  general  population  under  age  65. 

(e)  Special  rules  for  Puerto  Rico  and  other  territories.— The 
maintenance-of-effort  payments  of  Puerto  Rico  and  the  other  com¬ 
monwealths  and  territories  related  to  Medicare  Part  C  related  to 
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cash  recipients  and  non-cash  recipients  would  be  determined  by 
using  the  same  computations  and  requirements  applicable  to  the 
States. 

With  respect  to  maintenance  of  effort  related  to  cash  recipients, 
for  purposes  of  determining  a  1993  baseline  level  of  Medicaid  ex¬ 
penditures  per  AFDC  beneficiary  including  Federal  matching  pay¬ 
ments,  the  Secretary,  in  consultation  with  the  commonwealths  and 
territories,  would  compute  what  the  level  of  such  Medicaid  expendi¬ 
tures  per  AFDC  beneficiary  would  have  been  in  each  of  such  juris¬ 
dictions  if  they  had  been  States  for  the  purposes  of  calculating  such 
expenditures. 

With  respect  to  maintenance  of  effort  related  to  non-cash  recipi¬ 
ents,  for  purposes  of  determining  a  1993  baseline  level  of  Medicaid 
expenditures  excluding  Federal  matching  payments,  related  to  pay¬ 
ments  for  services  provided  to  individuals  covered  under  the  juris¬ 
dictions’  Medicaid  program  who  are  not  either  AFDC  or  SSI  eligible 
individuals,  the  Secretary,  in  consultation  with  the  commonwealths 
and  territories,  would  compute  what  the  level  of  such  Medicaid  ex¬ 
penditures  would  have  been  in  each  of  such  jurisdictions  if  they 
had  been  States  for  the  purposes  of  calculating  such  expenditures. 

In  general,  these  amounts  would  determine  the  annual  mainte- 
nance-of-effort  payments  of  the  commonwealths  and  territories  re¬ 
lating  to  Medicare  Part  C. 

However,  in  determining  the  maintenance  of  effort  payments,  the 
obligations  of  the  commonwealths  and  territories  determined  under 
this  section  would  be  budget  neutral  to  the  amount  that  would  be 
determined  under  this  provision  without  regard  to  treating  com¬ 
monwealths  and  territories  as  if  they  were  States  minus  the 
amount  of  revenue  produced  by  the  application  of  the  tax  on  to¬ 
bacco  products  in  Puerto  Rico  as  provided  under  this  bill.” 

(D  Enforcement  and  sanctions. — In  the  case  of  a  State  that  fails 
to  make  required  payments,  the  Secretary  of  HHS  would  withhold 
the  required  amount  from  Federal  matching  payments  that  would 
otherwise  be  paid  to  the  State  for  all  programs  within  the  Depart¬ 
ment.  In  the  case  of  a  State  for  which  the  Federal  matching  pay¬ 
ments  are  not  equal  to  or  greater  than  the  State  s  maintenance  of 
effort  obligation,  the  Secretary  of  HHS  would  not  make  any  other 
payments  to  the  State  for  any  program  within  the  Department.  To 
the  extent  that  payments  under  programs  within  the  Department 
are  made  to  individuals  (whether  or  not  such  payments  may  be  ad¬ 
ministered  by  a  State  agency),  the  Secretary  would  continue  to 
make  such  payments. 

Effective  Date— Subsections  (a),  (e)  and  (f)  would  be  effective  on 
the  date  of  enactment.  Subsections  (b),  (c),  and  (d)  would  be  effec¬ 
tive  in  each  State  no  later  than  January  1,  1998.  _ 

In  the  case  of  a  State  for  which  January  1,  1998  is  before  the 
first  day  of  the  first  year  following  the  close  of  the  first  regular  ses¬ 
sion  of  the  State’s  legislature  that  begins  on  or  after  enactment  of 
this  Act,  the  State  would  be  required  to  make  payments  to  Medi¬ 
care  Part  C  equal  to  100  percent  of  the  Part  C  premium  on  behalf 
of  each  individual  entitled  to  Medicaid  under  the  State  plan. 
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Subtitle  C.  Cost  containment  in  Medicare 
Sec.  11.  Health  Expenditure  Estimates  for  Medicare 

Present  Law. — (a)  Establishment  of  estimate. — No  provision. 

(b)  Estimate  for  1995,  the  base  year.<r— No  provision. 

(c)  Publication  of  estimates. — No  provision. 

(d)  Limits  on  growth  in  1996  and  subsequent  years. — No  provi¬ 
sion. 

(e)  Adjustments  for  additional  benefits  and  savings. — No  provi¬ 
sion. 

Explanation  of  Provision. — (a)  Establishment  of  estimate. — Be¬ 
ginning  for  1996,  the  Secretary  annually  would  estimate  a  national 
Medicare  per  capita  health  expenditures  estimate.  In  1996  and 

1997,  the  estimate  would  be  equal  to  the  national  Medicare  Part 
A  and  Part  B  per  capita  estimate  for  the  year.  In  years  after  1997, 
the  estimate  would  be  equal  to  the  average,  weighted  by  the  esti¬ 
mated  population  enrolled  in  the  respective  programs,  of  the  na¬ 
tional  Medicare  Part  A  and  Part  B  per  capita  estimate  and  the  na¬ 
tional  Medicare  Part  C  per  capita  estimate. 

In  a  manner  parallel  to  the  private  sector  estimate,  the  Medicare 
per  capita  estimates  would  include  all  payments  (including  cost 
sharing)  made  for  the  services  covered  under  the  Medicare  Parts 
A,  B,  and  C  and  under  the  low-income  benefit  package,  including: 
inpatient  and  outpatient  hospital  services;  physician  services;  diag¬ 
nostic  testing  services  (including  laboratory  and  x-ray  services); 
home  health,  prescription  drugs,  biologicals  and  insulin;  Medicare 
covered  nursing  facility  services,  durable  medical  equipment, 
orthotics  and  prosthetics;  mental  health  services  (including  inpa¬ 
tient  and  outpatient  drug  and  alcohol  treatment);  rehabilitation 
services;  and  expenditures  for  services  provided  in  managed  care 
plans. 

The  estimates  would  exclude  services  not  covered  under  Medi¬ 
care,  such  as  payments:  (i)  for  non-prescription  medications;  (ii)  for 
institutional  long  term  care  services  or  skilled  nursing  facilities, 
and  inpatient  mental  health  services  of  a  custodial  nature;  (iii)  pay¬ 
ments  for  personal  comfort  or  convenience  items;  and  (iv)  home¬ 
maker  and  home  health  aide  services,  and  personal  care  services. 

(b)  Estimate  for  1995,  the  base  year. — The  Secretary  would  com¬ 
pute  a  baseline  national  Medicare  Part  A  and  Part  B  per  capita  es¬ 
timate  for  1993,  including  all  amounts  included  within  the  system 
of  estimates.  The  estimate  would  be  based  on  actual  expenditures 
under  the  Medicare  program,  excluding  payments  that  are  ex¬ 
cluded  from  the  system  of  estimates,  divided  by  the  number  of  per¬ 
sons  eligible  for  benefits  under  Medicare.  This  amount  would  be 
updated  to  1995  using  the  baseline  estimate  of  growth  in  Medicare 
expenditures  per  capita. 

The  Secretary  would  estimate  a  national  Medicare  Part  C  per 
capita  estimate  for  1998.  This  amount  would  be  based  on  the  pay¬ 
ment  rates  that  would  apply  under  Medicare  Part  A  and  Part  B  in 

1998,  and  would  reflect  the  characteristic  of  the  population  ex¬ 
pected  to  enroll  in  Medicare  Part  C.  The  estimate  would  reflect 
amounts  for  all  services  covered  under  Medicare  Part  C,  including 
the  low-income  benefit  package. 
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In  general,  the  Secretary  would  not  be  permitted  to  adjust  the 
national  Medicare  Part  A  and  Part  B  per  capita  estimate,  national 
Medicare  Part  C  per  capita  estimate,  baseline  growth  rates  or  other 
factors  once  the  initial  estimates  are  established.  The  Secretary 
may  recommend  changes  in  the  estimate,  but  implementation  of 
such  changes  would  require  Congressional  action. 

The  Secretary  would  be  permitted  to  make  certain  specified  ad¬ 
justments  in  the  national  Medicare  Part  A  and  Part  B  per  capita 
estimate  for  1995.  Specifically,  the  estimate  for  1995  could  be 
amended  by  the  Secretary  to  correct  errors  in  the  estimation  of 
spending  in  1993,  and  errors  in  the  estimation  of  the  growth  in 
spending  between  1993  and  1995,  relative  to  the  predicted  level. 

(c)  Publication  of  estimates. — Beginning  in  1995,  the  Secretary’s 
initial  determination  of  the  national  Medicare  per  capita  estimates 
for  the  following  year  would  be  published  in  the  Federal  Register 
by  April  1  of  each  year.  The  Secretary’s  final  determination  of  the 
estimates  would  be  published  by  October  1  of  each  year  for  the  fol¬ 
lowing  year.  In  the  initial  year,  the  Secretary  also  would  determine 
and  publish  the  baseline  rate  of  growth  in  the  national  Medicare 
Part  A  and  Part  B  per  capita  estimate. 

(d)  Limits  on  growth  in  1996  and  subsequent  years. — In  general, 
the  national  Medicare  Part  A  and  Part  B  per  capita  estimate,  and 
the  national  Medicare  Part  C  per  capita  estimate  would  be  equal 
to  the  respective  estimate  for  the  preceding  year,  increased  by  the 
sum  of  one  plus  the  five-year  moving  average  of  the  annual  per¬ 
centage  rate  of  growth  in  the  per  capita  gross  domestic  product 
(GDP)  plus  an  additional  percentage  adjustment. 

The  additional  percentage  adjustment  would  be  set  by  statute 
such  that  the  estimated,  baseline  rate  of  growth  in  the  national 
Medicare  per  capita  estimates  would  be  reduced  by  two  percentage 
points  in  1996,  and  one  additional  percentage  point  each  subse¬ 
quent  year,  until  the  limit  on  the  rate  of  growth  is  reduced  to  the 
rate  of  growth  in  the  GDP.  The  additional  percentage  increase 
could  be  changed  by  subsequent  legislation  in  order  to  accommo¬ 
date  an  unanticipated  need  for  additional  health  spending.  Based 
on  the  initial  estimate  for  1998,  the  national  Medicare  Part  C  per 
capita  estimate  would  be  increased  annually  by  the  same  percent¬ 
age  as  the  national  Medicare  Part  A  and  Part  B  per  capita  esti¬ 
mate.  ,  . 

(e)  Adjustments  for  additional  benefits  and  savings.  I  he  na¬ 
tional  Medicare  Part  A  and  Part  B  per  capita  estimate  and  the  Na¬ 
tional  Medicare  Part  C  per  capita  estimate  would  be  adjusted  m 
each  year  to  reflect  the  additional  benefits  and  savings  provided  ti¬ 
tles  III  and  VIII. 

Effective  Date.— Effective  upon  the  date  of  enactment. 

Sec.  12.  Classes  of  Health  Care  Services 

Present  Law. — (a)  Definitions  of  classes. — No  provision. 

(b)  Recommendations  by  commissions.  The  Prospective  Pay* 
ment  Assessment  Commission  (ProPAC)  and  the  Physician  Pay¬ 
ment  Review  Commission  (PPRC)  are  independent  commissions 
that  provide  annual  recommendations  to  the  Congress  on  issues  re¬ 
lating  to  hospital  and  physician  payments  under  Medicare,  and  to 
issues  relating  to  health  care  services  and  financing. 
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Explanation  of  Provision. — (a)  Definitions  of  classes. — In  a  man¬ 
ner  consistent  with  the  national  private  sector  per  capita  estimate, 
the  national  Medicare  estimates  would  be  divided  into  separate 
classes  of  services.  In  general,  these  classes  would  be  identical  to 
the  classes  established  for  the  private  sector  estimates  under  title 
VI.  The  classes  would  initially  be  specified  in  the  following  order: 

(i)  inpatient  hospital  services  (other  than  mental  health  services); 

(ii)  outpatient  hospital  and  ambulatory  facility  services  (including 
renal  dialysis  and  excluding  mental  health  services  in  such  facili¬ 
ties);  (iii)  diagnostic  testing  services  (including  clinical  laboratory 
and  x-ray  services);  (iv)  physician  and  other  professional  medical 
services  (other  than  mental  health  services);  (v)  home  health  serv¬ 
ices;  (vi)  prescription  drugs,  biologicals  and  insulin;  (vii)  covered 
nursing  facility  services;  (viii)  rehabilitation  services  including 
physical,  occupational,  and  speech  therapy;  (ix)  durable  medical 
equipment  and  supplies;  and  (x)  mental  health  services.  Services 
which  may  fall  into  more  than  one  category  are  included  in  the 
first  class  in  the  above  list  to  which  they  could  be  classified. 

The  Secretary  could  group  other  items  and  services  into  a  new 
class  or  classes,  or  a  specified  class  or  classes,  as  may  be  appro¬ 
priate. 

Items  and  services  excluded  from  the  determination  of  the  Medi¬ 
care  per  capita  estimate  would  also  be  excluded  in  the  definition 
of  the  classes  of  services. 

The  Secretary  would  publish  a  proposed  specification  of  the  class¬ 
es  by  April  1,  1995,  and  final  specifications  by  October  1,  1995.  The 
Secretary  would  include  in  such  publications,  the  definition  of  the 
class  or  classes  to  be  established,  the  services  within  each  class, 
and  the  methods  and  sources  of  data  for  computing  the  national 
private  per  capita  estimate  for  each  class. 

Once  established,  the  Secretary  would  not  be  permitted  to  modify 
or  change  the  classes.  The  Secretary  would  periodically  submit  a 
report  to  Congress  recommending  changes  in  the  classes. 

Services  not  covered  under  either  Medicare  or  the  supplemental 
plan  for  low-income  individuals  would,  for  the  purpose  of  establish¬ 
ing  the  Medicare  estimate,  not  be  considered  to  be  health  services 
and  would  not  be  classified  into  a  class.  These  items  and  services 
would  include:  (i)  over-the-counter  medications  and  medical  equip¬ 
ment  and  devices,  not  provided  pursuant  to  a  prescription;  (ii) 
homemaker  and  home  health  aide  services  and  personal  care  serv¬ 
ices  not  otherwise  provided  in  conjunction  with  home  health  serv¬ 
ices;  (iii)  intermediate  care  facility  services  for  the  mentally  re¬ 
tarded;  and  (iv)  inpatient  mental  health  services  of  a  custodial  na¬ 
ture. 

(b)  Recommendations  by  commissions. — The  Prospective  Pay¬ 
ment  Assessment  Commission  (ProPAC),  the  Physician  Payment 
Review  Commission  (PPRC),  and  the  Prescription  Drug  Payment 
Review  Commission  (DrugPRC)  established  under  title  III  would 
submit  recommendations  to  the  Congress  on  the  initial  specifica¬ 
tion  of  the  classes  not  later  than  March  1,  1995.  The  Commissions 
would  report  on  the  Secretary’s  proposed  classes  by  June  1  1993 

Each  Commission  would  make  periodic  reports  to  the  Congress 
that  may  include  recommendations  of  changes  in  the  system  of 
classification  as  it  applies  to  Medicare. 
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Effective  Date. — Effective  upon  the  date  of  enactment. 

Sec.  13.  Allocation  of  the  Medicare  Estimates  by  Class  of  Service 

Present  Law. — (a)  Allocations  by  class  of  service  for  Medicare 
part  A  and  part  B. — No  provision. 

(b)  Allocations  by  class  of  service  for  Medicare  part  C. — No  provi¬ 
sion. 

(c)  Calculation  of  the  combined  allocation  for  each  year. — No  pro¬ 
vision. 

(d)  Recommendations  by  commissions. — ProPAC  and  PPRC  are 
independent  commissions  that  provide  annual  recommendations  to 
the  Congress  on  issues  relating  to  hospital  and  physician  payments 
under  Medicare,  and  to  issues  relating  to  health  care  services  and 
financing. 

Explanation  of  Provision. — (a)  Allocations  by  class  of  service  for 
Medicare  part  A  and  part  B. — In  general,  the  national  Medicare 
Part  A  and  Part  B  per  capita  estimate  would  be  allocated  annually 
to  each  class  of  health  services. 

The  amount  allocated  to  each  class,  for  a  year,  would  be  equal 
to  the  national  Medicare  Part  A  and  Part  B  per  capita  estimate  al¬ 
located  to  the  class  for  the  preceding  year,  increased  by  the  annual 
Medicare  Part  A  and  Part  B  trend  factor  for  the  class.  The  sum  of 
the  allocations  so  determined  for  all  classes  would  be  adjusted  such 
that  the  sum  was  equal  to  the  Medicare  Part  A  and  Part  B  per  cap¬ 
ita  estimate  for  the  year.  ...  _  . 

The  Secretary  would,  in  conjunction  with  the  publication  ot  the 
national  private  per  capita  estimate,  publish  the  allocation  of  the 
national  Medicare  Part  A  and  Part  B  per  capita  estimate  to  each 
class.  The  initial  allocations  for  1996  would  be  published  not  later 
than  August  1,  1995. 

In  order  to  determine  the  initial  allocation  of  the  Medicare  Part 
A  and  Part  B  per  capita  estimate  by  class  of  service,  the  Secretary 
would  determine  a  base  level  of  per  capita  spending  within  each 
class,  using  data  based  on  1993.  In  addition,  the  Secretary  would 
estimate  the  annual  Medicare  per  capita  rate  of  growth  of  spending 
for  each  class  during  the  five  year  period  ending  in  1995. 

The  allocation  of  the  classes  in  1995  would  be  estimated  by  in¬ 
creasing  the  allocations  to  each  class  in  1993  to  1995  by  the  trend 
factor  over  the  two  year  period,  and  then  making  a  uniform  adjust¬ 
ment  in  the  allocation  to  each  class  such  that  the  sum  across  all 
classes  would  be  equal  to  the  national  Medicare  Part  A  and  Part 

B  per  capita  estimate  in  1995.  T„ 

The  Secretary  could  not  subsequently  change  the  allocations.  II 
the  Secretary  determined  that  a  change  in  the  allocation  of  the  es¬ 
timate  among  classes  was  appropriate,  the  Secretary  would  submit 
a  recommendation  to  the  Congress  regarding  such  a  change.  Such 
recommendation  would  include  an  explanation  of  the  rationale  for 
such  change,  and  the  impact  on  the  allocation  of  the  national  Medi¬ 
care  Part  A  and  Part  B  per  capita  estimate  resulting  from  such 

^  The  Secretary  would  be  permitted  to  make  certain  specified  ad¬ 
justments  in  the  allocations  for  1995  and  to  the  trend  factors.  Spe¬ 
cifically,  the  estimates  for  1995  could  be  amended  by  the  Secretary 
to  correct  errors  in  the  estimation  of  the  allocation  of  spending  in 
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1993,  and  errors  in  the  estimation  of  the  growth  in  per  capita 
spending  in  each  class  for  the  five-year  period  ending  in  1995.  If 
the  Secretary  made  a  correction  to  the  estimate  for  1995,  the  Sec¬ 
retary  would  also  make  conforming  changes  to  the  allocations  and 
estimates  for  subsequent  years. 

Consistent  with  the  adjustment  to  the  national  Medicare  spend¬ 
ing  estimates,  the  allocations  for  Medicare  Part  A  and  Part  B 
would  be  adjusted  to  reflect  implementation  of  Medicare  Part  C 
and  the  new  Medicare  benefits  and  savings  provisions  as  provided 
in  titles  III  and  VIII. 

(b)  Allocations  by  class  of  service  for  Medicare  part  C. — In  gen¬ 
eral,  the  national  Medicare  Part  C  per  capita  estimate  would  be  al¬ 
located  annually  to  each  class  of  health  services. 

For  1998,  the  Secretary  would  estimate  the  allocation  of  the  na¬ 
tional  Medicare  Part  C  per  capita  amount  among  each  of  the  class¬ 
es,  based  on  the  best  available  data,  and  consistent  with  the  infor¬ 
mation  and  assumptions  used  in  determining  the  applicable  pre¬ 
miums  for  Medicare  Part  C. 

The  amount  allocated  to  each  class,  for  a  year  after  1998,  would 
be  equal  to  the  national  Medicare  Part  C  per  capita  estimate  allo¬ 
cated  to  the  class  for  the  preceding  year,  increased  by  the  annual 
Medicare  Part  C  trend  factor  for  the  class.  The  sum  of  the  alloca¬ 
tions  so  determined  for  all  classes  would  be  adjusted  such  that  the 
sum  was  equal  to  the  Medicare  Part  C  per  capita  estimate  for  the 
year. 

The  trend  factors  for  each  class  used  in  estimating  the  alloca¬ 
tions  in  future  years  would  be  based  on  the  factors  estimated  for 
the  allocation  of  the  national  private  per  capita  estimates,  as  de¬ 
scribed  in  title  VI.  The  Secretary  would  be  permitted  to  modify 
these  trend  factors,  based  upon  data  from  the  Medicaid  program 
and  such  other  data  as  the  Secretary  determines  to  be  appropriate. 

The  Secretary  would,  in  conjunction  with  the  publication  of  the 
national  private  per  capita  estimate,  publish  the  allocation  of  the 
national  Medicare  Part  C  per  capita  estimate  to  each  class.  The  ini¬ 
tial  allocations  for  1998  would  be  published  not  later  than  April  1 
1997. 

The  Secretary  could  not  subsequently  change  the  allocations  with 
respect  to  the  national  Medicare  Part  C  per  capita  estimates.  If  the 
Secretary  determined  that  a  change  in  the  allocation  of  the  esti¬ 
mate  among  classes  was  appropriate,  the  Secretary  would  submit 
a  recommendation  to  the  Congress  regarding  such  a  change.  Such 
recommendation  would  include  an  explanation  of  the  rationale  for 
such  change,  and  the  impact  on  the  allocation  of  the  national  Medi¬ 
care  Part  C  per  capita  estimate  resulting  from  such  proposed 
change. 

Consistent  with  the  adjustment  to  the  National  Medicare  spend¬ 
ing  estimates,  the  allocations  for  Medicare  Part  C  would  be  ad¬ 
justed  to  reflect  the  new  Medicare  benefits  and  savings  provisions 
as  provided  in  titles  III  and  VIII. 

(c)  Calculation  of  the  combined  allocation  for  each  year. — For 
1996  and  1997,  the  Secretary  would  estimate  a  combined  Medicare 
allocation  to  each  class  equal  to  the  allocation  of  the  national  Medi¬ 
care  Part  A  and  Part  B  per  capita  estimate  to  each  class. 
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For  years  after  1997,  the  Secretary  would  estimate  a  combined 
Medicare  allocation  equal  to  the  average  of  the  allocations  of  the 
national  Medicare  Part  A  and  Part  B  per  capita  estimate  and  the 
national  Medicare  Part  C  per  capita  estimate,  weighted  to  reflect 
the  average  number  of  individuals  covered  under  Medicare  Parts  A 
and  B,  and  covered  under  Medicare  Part  C. 

(d)  Recommendations  by  commissions. — ProPAC,  PPRC,  and 
DrugPRC  would  review  and  report  to  the  Congress  annually  on  the 
allocation  of  Medicare  health  expenditures  to  the  different  classes 
of  health  services.  The  Commissions  would  review  the  effect  of  the 
trend  factors  used  in  the  allocation  of  the  Medicare  estimate  among 
classes  of  services  and  make  recommendations  about  adjustments 
in  the  trend  factors  to  take  into  account:  changes  in  health  care 
technology;  changes  in  patterns  and  practices  relating  to  health 
care  delivery  found  to  be  appropriate;  changes  in  the  distribution 
of  health  care  services;  and  special  health  care  needs  of  under¬ 
served  rural  and  inner-city  populations. 

Each  Commission  would  make  periodic  reports  to  the  Congress 
on  changes  in  the  system  of  classification  and  include  appropriate 
recommendations  in  such  reports. 

Effective  Date. — Effective  upon  the  date  of  enactment. 

Sec.  14.  Updates  for  Medicare  Services 

Present  Law. — Under  current  law,  Medicare  payments  for  serv¬ 
ices  are  updated  under  a  variety  of  methods.  Payments  to  hospitals 
are  generally  updated  by  the  hospital  market  basket  index  on  Octo¬ 
ber  1  of  each  year.  Limits  on  payments  for  hospital  services  not 
made  under  the  prospective  payment  system  are  generally  updated 
effective  with  each  hospital’s  fiscal  year. 

Payments  for  physician  services  are  updated  under  the  Medicare 
Volume  Performance  Standard  system  on  January  1.  Other  Part  B 
services  generally  are  updated  by  either  the  Medicare  economic 
index  (MEI)  or  the  Consumer  Price  Index  (CPI-U).  Some  services, 
such  as  dialysis  services  do  not  have  a  specific  annual  update. 

Explanation  of  Provision.— For  each  year,  beginning  with  1996, 
the  Secretary  would  determine  for  each  class  a  uniform  percentage 
increase  that  would  apply  to  the  payments  rates  for  services  within 
the  class.  The  uniform  percentage  increase  would  be  determined 
such  that  the  estimated  payments  for  services  within  the  class  for 
the  year  would  be  equal  to  the  combined  allocation  to  the  class  for 
the  year. 

Current  law  provisions  providing  for  specific  updates  to  services 
would  be  repealed.  All  services,  consistent  with  establishment  and 
updating  of  the  Medicare  health  expenditure  estimate,  would  be 
updated  on  January  1  of  each  year,  beginning  with  1996. 

Effective  Date. — Effective  for  updates  to  services  implemented  on 
or  after  July  1,  1995. 

Sec.  15.  Monitoring  of  Health  Spending 

Present  Law. — The  Secretary  of  HHS  contracts  with  entities 
known  as  fiscal  intermediaries  and  carriers  to  process  Medicare 
claims. 
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The  Medicare  Cost  Report  (MCR)  has  been  used  since  the  incep¬ 
tion  of  the  Medicare  program.  Its  main  purpose  is  to  determine  the 
reimbursable  cost  of  hospital-provided  services  and  to  determine 
Medicare’s  share  of  these  costs.  After  implementation  of  the  pro¬ 
spective  payment  system  for  hospitals,  its  main  focus  has  shifted 
to  determining  Medicare  cost-based  payments  for  hospital  out¬ 
patient  services  and  the  direct  costs  of  graduate  medical  education. 
Over  90  percent  of  all  acute  care  hospitals  submit  their  cost  reports 
electronically. 

Explanation  of  Provision. — Under  Medicare  Part  C,  all  claims  for 
services  would  be  submitted  to  Medicare’s  fiscal  intermediaries  and 
carriers. 

The  Secretary  would  monitor  spending  under  Medicare  (includ¬ 
ing  Medicare  Part  C)  to  ensure  that  the  updates  for  each  of  the 
various  payment  rates  are  consistent  with  the  Medicare  health  ex¬ 
penditure  estimate.  The  primary  source  of  such  information  would 
be  claims  submitted  to  Medicare  by  providers. 

All  providers  who  submit  claims  to  either  Medicare  or  to  private 
payers  would  be  required  to  submit  uniform  annual  reports  to  the 
Secretary  of  HHS  to  be  used  in  monitoring  and  enforcing  compli¬ 
ance  with  the  national  Medicare  and  private  health  spending  esti¬ 
mates. 

The  Secretary  would  establish  the  requirements  for  such  reports. 
The  Secretary  also  would  provide  for  a  method  by  which  these  re¬ 
ports  could  be  submitted  electronically. 

Hospitals  and  other  facilities  and  institutions  would  provide  cost 
and  revenue  data;  other  providers  would  submit  only  revenue  data. 
The  reports  would  include  information  on  all  revenues  received 
during  the  preceding  calendar  year  relating  to  medical  services  pro¬ 
vided  to  all  patients,  broken  down  separately  by  class  of  service 
and  type  of  payer  (Medicare  A,  B  and  C,  Medicaid,  CHAMPUS,  pri¬ 
vate  insurance  plans,  and  direct  patient  out-of-pocket  costs). 

Reports  would  be  submitted  by  April  15  of  each  year,  and  would 
include  data  with  respect  to  the  preceding  calendar  year.  The  ini¬ 
tial  report,  covering  payments  made  for  services  provided  in  1996, 
would  be  due  on  April  15,  1997.  Information  collected  under  this 
system  would  not  be  disclosed  in  a  manner  that  would  permit  the 
identification  of  individual  providers  of  services. 

Revenues  for  activities  not  related  to  the  provision  of  direct  pa¬ 
tient  care,  such  as  teaching  or  research,  or  for  services  that  are  ex¬ 
plicitly  excluded  from  the  system  of  national  health  expenditures 
estimates,  would  be  reported  separately. 

Hospitals’  reports  for  inpatient  and  outpatient  services  would  be 
part  of  the  uniform  hospital  reporting  system  established  in  title 
IX. 

Physicians  and  other  providers  would  Submit  reports  in  a  form 
to  be  specified  by  the  Secretary. 

The  Secretary  may,  where  appropriate,  provide  for  the  collection 
of  data  through  surveys  of  a  sample  of  health  providers.  Prior  to 
April  15,  1997,  the  Secretary  may  use  such  other  data  collection 
and  estimation  techniques  as  may  be  appropriate. 

Providers  who  fail  to  provide  such  information,  or  who  delib¬ 
erately  provide  false  information  would  be  subject  to  civil  monetary 
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penalties  not  to  exceed  $10,000  for  each  refusal  dr  provision  of  false 
information. 

Effective  Date. — Effective  upon  the  date  of  enactment. 

Sec.  16.  Allocation  of  Health  Spending  to  States 

Present  Law. — (a)  Allocations  to  States — No  provision. 

(b)  Determination  of  State  adjustment  factors. — No  provision. 

(c)  Adjustments  for  Medicare  Part  C  and  new  benefits. — No  pro¬ 
vision. 

(d)  Recommendations  by  commissions. — No  provision. 

Explanation  of  Provision. — (a)  Allocations  to  States. — The  Sec¬ 
retary  would  establish  a  State  Medicare  per  capita  estimate  for 
each  State  for  each  year  to  monitor  the  States’  success  in  control¬ 
ling  costs.  The  State  private  per  capita  estimate  would  be  equal  to 
the  national  Medicare  per  capita  estimate  multiplied  by  an  adjust¬ 
ment  factor  that  reflects  the  relative  cost  and  use  of  services  by 
residents  of  the  State  who  are  covered  under  the  Medicare  pro¬ 
grams  (including  Medicare  Part  C). 

The  Secretary  would,  in  conjunction  with  the  publication  of  the 
national  private  per  capita  estimate,  publish  the  allocation  of  the 
national  private  per  capita  estimate  to  each  State.  The  Secretary 
would  report  such  allocations  to  Congress  and  to  each  State. 

(b)  Determination  of  State  Adjustment  Factors. — The  Secretary 
would  establish  a  State  adjustment  factor  for  each  State  in  1995. 
The  adjustment  factor  would  be  equal  to  the  ratio  of  the  State  Med¬ 
icare  per  capita  estimate  to  the  national  Medicare  per  capita  esti¬ 
mate. 

The  Secretary  would  calculate,  for  each  State,  a  State  Medicare 
per  capita  health  estimate  for  1995  in  the  same  manner  as  the  na¬ 
tional  Medicare  per  capita  estimate  is  calculated.  Specifically,  the 
Secretary  would  compute  a  baseline  State  Medicare  Part  A  and 
Part  B  per  capita  estimate  for  1993.  The  estimate  would  be  based 
on  actual  expenditures  under  the  Medicare  program,  excluding 
payments  that  are  excluded  from  the  system  of  estimates,  divided 
by  the  number  of  persons  eligible  for  benefits  under  Medicare  in 
1993.  This  amount  would  be  update  to  1995  using  the  baseline  esti¬ 
mate  of  growth  in  Medicare  expenditures  per  capita. 

In  determining  the  State  adjustment  factors,  the  Secretary  would 
establish  them  in  a  manner  such  that  the  population  weighted  av¬ 
erage  of  the  adjustment  factors  is  equal  to  one. 

The  Secretary  would  adjust  the  State  Medicare  per  capita  esti¬ 
mates  to  take  into  account  differences  among  States  in  the  in-State 
use  of  services  by  out-of-State  residents,  and  the  out-of-State  use 
of  services  by  State  residents,  such  that  the  allocation  in  1995  re¬ 
flects  services  used  by  State  residents  anywhere  in  the  United 
States. 

As  under  the  system  of  national  health  expenditure  estimates, 
the  Secretary  would  not  be  permitted  to  adjust  the  State  Medicare 
per  capita  estimates  or  the  adjustment  factors  once  established. 
The  only  adjustment  that  would  be  permitted  would  be  adjust¬ 
ments  to  correct  errors  in  the  estimation  of  the  base  year  (1995) 
amounts.  Specifically,  the  estimate  for  1995  could  be  amended  by 
the  Secretary  to  correct  errors  in  the  estimation  of  initial  spending 
relative  to  the  predicted  level.  The  Secretary  would  be  permitted  to 
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make  conforming  changes  to  the  estimates  for  years  after  1995  if 
the  1995  estimate  is  changed  under  this  provision. 

(c)  Adjustments  for  Medicare  Part  C  and  new  benefits. — Consist¬ 
ent  with  the  adjustment  to  the  national  Medicare  spending  esti¬ 
mates,  the  State  per  capita  estimates  would  be  uniformly  adjusted 
to  reflect  implementation  of  Medicare  Part  C  and  the  new  Medicare 
benefits  and  savings  provisions  as  provided  in  titles  III  and  yill. 

In  addition,  beginning  in  1998,  the  estimates  of  the  State  Medi¬ 
care  per  capita  estimates  would  be  equal  to  the  weighted  average 
of  the  State  Medicare  Part  A  and  Part  B  and  State  Medicare  Part 
C  per  capita  estimates  to  reflect  the  variations  in  enrollment  in 
Part  C  for  each  State. 

(d)  Recommendations  by  commissions. — ProPAC,  PPRC,  and 
DrugPRC  would  make  periodic  reports  to  the  Congress  on  the  allo¬ 
cation  of  the  national  health  expenditure  estimate  to  the  States. 
These  reports  should  include  such  recommendations  as  the  Com¬ 
missions  deem  appropriate. 

Effective  Date. — Effective  upon  the  date  of  enactment. 

Sec.  17.  Administrative  and  Judicial  Review 

Present  Law. — Medicare’s  prospective  payment  system  for  inpa¬ 
tient  hospital  services  was  enacted  in  the  Social  Security  Amend¬ 
ments  of  1983.  In  this  Act,  certain  elements  of  this  payment  reform 
were  exempt  from  both  administrative  and  judicial  review.  When 
Medicare’s  physician  payment  reform  was  enacted  in  the  Omnibus 
Reconciliation  Act  of  1989,  a  similar  provision  was  included  that 
prohibited  administrative  and  judicial  review  of  the  Secretary’s  es¬ 
timates  of  certain  components  of  the  reformed  payment  system. 

Explanation  of  Provision. — There  would  be  no  administrative  or 
judicial  review  of  the  Secretary’s  determination  of:  (i)  the  national 
Medicare  per  capita  estimates  and  the  State  Medicare  per  capita 
estimates  for  each  State;  (ii)  the  allocation  of  such  estimates  to 
classes  of  health  services;  or  (iii)  the  trend  factors  used  in  deter¬ 
mining  the  allocations. 

Effective  Date. — Effective  upon  the  date  of  enactment. 

Subtitle  D.  Additional  Medicare  savings 
Sec.  18.  Indirect  Medical  Education 

Present  Law. — Under  the  prospective  payment  system  for  inpa¬ 
tient  hospital  services,  Medicare  pays  teaching  hospitals  an  addi¬ 
tional  amount  to  reflect  the  indirect  costs  associated  with  graduate 
medical  education  programs.  Payment  for  each  Medicare  discharge 
is  increased  by  approximately  7.65  percent,  on  a  curvilinear  basis, 
for  each  10  percent  increase  in  the  ratio  of  interns  and  residents- 
to-beds. 

Explanation  of  Provision. — The  indirect  medical  education  ad¬ 
justment  paid  under  the  Medicare  prospective  payment  system  for 
both  Medicare  Part  A  and  Medicare  Part  C  would  be  phased  down 
from  7.65  percent  to  5.2  percent  beginning  with  the  implementa¬ 
tion  of  Medicare  Part  C. 
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The  formula  factor  would  be  reduced  from  7.65  percent  to  6.8 
percent  for  discharges  occurring  on  or  after  January  1,  1998, 
through  September  30,  1998. 

The  formula  factor  would  be  reduced  from  6.8  percent  to  6.0  per¬ 
cent  for  discharges  occurring  on  or  after  October  1,  1998,  through 
September  30,  1999. 

The  formula  factor  would  be  reduced  from  6.0  percent  to  5.2  per¬ 
cent  for  discharges  occurring  on  or  after  October  1,  1999. 

Effective  Date. — Effective  beginning  with  discharges  occurring  on 
or  after  January  1,  1998. 

Sec.  19.  Disproportionate  Share  Adjustment 

Present  Law. — Under  the  prospective  payment  system,  Medicare 
provides  additional  payments  to  hospitals  serving  a  disproportion¬ 
ate  share  of  low-income  patients.  The  adjustment  amount  is  deter¬ 
mined  using  formulas  based  on  the  disproportionate  patient  per¬ 
centage.  The  disproportionate  patient  percentage  is  defined  as  the 
sum  of  the  percentage  of  total  patient  days  that  are  attributed  to 
non-Medicare-eligible  Medicaid  beneficiaries  and  the  percentage  of 
Medicare  patient  days  that  are  attributed  to  Medicare  beneficiaries 
that  are  also  eligible  for  Supplemental  Security  Income  benefits. 
Separate  formulas  are  provided  for  various  categories  of  urban  and 
rural  hospitals. 

Explanation  of  Provision. — The  disproportionate  share  adjust¬ 
ment  paid  under  the  Medicare  prospective  payment  system  for  both 
Medicare  Part  A  and  Medicare  Part  C  would  be  phased  down  be¬ 
ginning  with  the  implementation  of  Medicare  Part  C. 

Effective  for  discharges  occurring  on  or  after  January  1,  1998, 
and  before  October  1,  1999,  the  Secretary  would  be  required  to  re¬ 
duce  payments  that  would  otherwise  be  made  under  the  dispropor¬ 
tionate  share  adjustment  by  25  percent.  The  reduction  would  be 
limited  to  10  percent  for  urban  hospitals  with  more  than  100  beds 
and  rural  hospitals  with  more  than  500  beds  and  a  disproportion¬ 
ate  patient  percentage  under  the  existing  formula  that  is  greater 
than  30  percent. 

Effective  for  discharges  occurring  on  or  after  October  1,  1999,  the 
Secretary  would  be  required  to  reduce  payments  that  would  other¬ 
wise  be  made  under  the  disproportionate  share  adjustment  by  50 
percent.  The  reduction  would  be  limited  to  25  percent  for  urban 
hospitals  with  more  than  100  beds  and  a  disproportionate  patient 
percentage  under  the  existing  formula  that  is  greater  than  30  per¬ 
cent. 

The  Secretary  would  be  directed  to  propose  a  modification  to  the 
definition  of  “disproportionate  patient  percentage”  in  order  to  take 
into  account  the  repeal  of  inpatient  hospital  coverage  under  Medic¬ 
aid  and  the  establishment  of  Medicare  Part  C.  This  report  would 
be  due  no  later  than  October  1,  1995.  The  Prospective  Payment  As¬ 
sessment  Commission  would  be  directed  to  review  the  Secretary’s 
proposal  and  to  make  a  recommendation  regarding  the  appropriate 
modification  to  the  definition  in  its  March  1,  1996  annual  report. 

Effective  Date.—  Reductions  would  be  effective  beginning  with 
discharges  occurring  on  or  after  January  1,  1998.  Other  provisions 
would  be  effective  upon  the  date  of  enactment. 
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Sec.  20.  Inpatient  Hospital  Capital 

Present  Law. — Medicare  pays  hospitals  for  inpatient  capital  ex¬ 
penses  under  a  prospective  payment  system.  During  a  ten-year 
transition  that  began  in  fiscal  year  1992,  hospitals  are  paid  based 
on  a  blend  of  Federal  rates  and  hospital-specific  capital  rates.  The 
initial  Federal  rate  was  computed  based  on  unaudited  1989  cost- 
report  data,  trended  forward  to  1992.  The  hospital-specific  rates 
were  based  on  data  from  the  hospital’s  1990  cost  report,  trended 
forward  to  1992.  The  Federal  and  hospital-specific  rates  are  up¬ 
dated  annually  for  inflation. 

The  Omnibus  Budget  Reconciliation  Act  of  1993  reduced  the  Fed¬ 
eral  capital  rate  by  7.4  percent  to  correct  errors  in  the  inflation 
forecasts  used  to  establish  the  Federal  rates. 

Explanation  of  Provision. — Adjustments  would  be  made  to  the 
Federal  and  hospital-specific  capital  payment  rates.  The  adjust¬ 
ments  are  intended  to  remove  the  effects  of  errors  in  inflation  fore¬ 
casts  in  addition  to  those  corrected  in  OBRA  93.  The  Federal  cap¬ 
ital  payment  rate  would  be  reduced  by  7.31  percent.  The  hospital- 
specific  capital  payment  rates  would  be  reduced  by  10.41  percent. 

Effective  Date. — Effective  for  discharges  occurring  on  or  after  Oc¬ 
tober  1,  1995. 

Sec.  21.  Payments  for  Physician  Services  Relating  to  Inpatient  Stays 

in  Certain  Hospitals 

Present  Law. — Under  current  law,  there  generally  are  no  adjust¬ 
ments  to  amounts  payable  to  physicians  when  covered  services  are 
provided  to  inpatients  of  hospitals.  Each  physician  submits  claims 
for  his  or  her  own  services,  and  the  amounts  paid  are  determined 
under  the  RB  RVS.  The  only  exceptions  to  this  general  rule  are 
when  physicians  provide  services  as  a  surgical  team  or  when  they 
supervise  services  provided  by  certified  registered  nurse  anes¬ 
thetists. 

Explanation  of  Provision. — The  Secretary  would  develop  for  all 
PPS  hospitals,  an  annual,  hospital-specific  per-admission  relative 
value  scale  and  determine  whether  a  hospital’s  specific  per  admis¬ 
sion  relative  value  exceeds  the  allowable  average  per  admission  rel¬ 
ative  value  applicable  to  the  medical  staff  for  the  year.  If  the  Sec¬ 
retary  determines  that  the  rate  for  the  hospital  exceeds  the  allow¬ 
able  average  per  admission,  the  Secretary  would  reduce  payments 
for  the  physician  services  to  hospital  inpatients.  By  October  1  of 
each  year,  the  Secretary  would  notify  each  hospital  of  its  specific 
relative  values. 

In  the  case  of  urban  hospitals,  the  allowable  average  per  admis¬ 
sion  relative  value  would  be  equal  to  125  percent,  for  admissions 
in  1998  and  1999,  and  120  percent  thereafter  of  the  median  1996 
hospital-specific  relative  value  per  admission  for  all  hospital  medi¬ 
cal  staffs. 

In  the  case  of  rural  hospitals  for  each  year  beginning  with  1998, 
the  allowable  per  admission  relative  value  would  be  equal  to  140 
percent  of  the  median  1996  hospital-specific  relative  value  per  ad¬ 
mission  for  all  hospital  medical  staffs. 

The  hospital  specific  projected  relative  values  for  a  hospital 
would  be  equal  to  the  average  relative  values  per  admission  for 
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physician  services  furnished  to  inpatients  during  1996  by  the  hos¬ 
pital’s  medical  staff  and  billed  to  Medicare,  adjusted  for  variations 
in  case  mix,  the  disproportionate  share  adjustment,  and  indirect 
teaching  adjustment,  if  applicable. 

The  projected  excess  relative  value  for  a  year  would  mean  the 
number  of  percentage  points  (as  determined  by  the  Secretary)  by 
which  a  medical  staffs  hospital  specific  per  admission  relative 
value  exceeds  the  allowable  average  per  admission  relative  value. 

The  amount  of  payments  otherwise  due  would  be  reduced  by  15 
percent  for  each  service  furnished  for  hospitals  whose  relative 
value  per  admission  exceeds  the  allowable  average  per  admission. 

Not  later  than  October  1  each  year,  beginning  in  1999,  the  Sec¬ 
retary  would  determine  each  hospital’s  actual  average  per  admis¬ 
sion  relative  value  using  claims  forms  submitted  not  later  than  90 
days  after  the  last  day  of  the  previous  year,  adjusted  for  case  mix, 
and  the  disproportionate  share  and  indirect  teaching  adjustments. 

In  cases  in  which  a  hospital’s  actual  average  per  admission  rel¬ 
ative  value  was  reduced  and  was  below  the  allowable  average  rate, 
the  Secretary  would  reimburse  the  hospital  medical  staffs  fiduciary 
agent  the  amount  that  was  withheld  plus  accrued  interest.  In  cases 
where  the  actual  average  relative  value  is  less  than  15  percentage 
points  above  the  allowable  average,  the  Secretary  would  reimburse 
the  hospital  medical  staffs  fiduciary  agent  an  amount  equal  to  the 
difference  between  15  percentage  points  and  the  actual  number  of 
percentage  points  by  which  the  staff  exceeded  the  allowable  aver¬ 
age  per  admission  relative  value  plus  accrued  interest. 

Hospital  medical  executive  committees  would  be  given  a  one-year 
advance  notice  of  projected  excessive  relative  values  and  would  des¬ 
ignate  a  fiduciary  agent  to  receive  and  disburse  amounts  withheld 
by  the  Secretary  that  are  subsequently  returned.  Alternatively,  the 
Secretary  could  distribute  such  amounts  directly  to  physicians  who 
treated  patients  in  the  hospital  on  a  pro-rata  basis  based  on  the 
proportion  of  services  provided  by  each  physician  during  the  year. 

Effective  Date. — Effective  for  services  provided  on  or  after  Janu¬ 
ary  1,  1998. 


Sec.  22.  Medicare  Secondary  Payer 

Present  Law. — (a)  Extension  of  transfer  of  data. — OBRA  89  au¬ 
thorized  the  establishment  of  a  database  to  identify  working  bene¬ 
ficiaries  and  their  spouses  to  improve  identification  of  cases  in 
which  Medicare  is  secondary  to  third-party  payers.  The  data  match 
links  Internal  Revenue  Service  (IRS)  tax  records  with  data  from 
the  Social  Security  Administration  (SSA)  and  the  Health  Care  Fi¬ 
nancing  Administration  (HCFA).  OBRA  90  extended  the  require¬ 
ments  pertaining  to  identification  of  secondary  payer  situations 
through  September  30,  1995.  OBRA  93  authorized  an  extension  of 
the  transfer  of  data  through  September  30,  1998. 

(b)  Extension  of  Medicare  secondary  payer  for  disabled  bene¬ 
ficiaries. — Medicare  is  secondary  payer  to  certain  group  health 
plans  offered  by  employers  of  100  or  more  employees  for  disabled 
beneficiaries.  The  authority  for  this  provision  expires  September 
30,  1998. 

(c)  Extension  of  18-month  rule  for  ESRD  beneficiaries— Medicare 
is  secondary  payer  to  certain  employer  group  health  plans  covering 
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beneficiaries  with  end  stage  renal  disease  (ESRD)  during  the  first 
18  months  of  a  beneficiary’s  entitlement  to  Medicare  on  the  basis 
of  ESRD.  The  authority  for  this  provision  expires  September  30, 
1998. 

(d)  Late  payment  penalty. — Primary  payers  are  required  to  make 
payments  for  any  item  or  service  for  which  Medicare  is  secondary 
payer  when  they  receive  notice  that  payments  are  due.  The  Sec¬ 
retary  is  authorized  to  charge  interest  on  late  recoveries  under*  the 
Medicare  Secondary  Payer  program. 

Explanation  of  Provision. — (a)  Extension  of  transfer  of  data. — 
The  authority  for  the  transfer  of  data  would  be  extended. 

(b)  Extension  of  Medicare  secondary  payer  for  disabled  bene¬ 
ficiaries. — The  Medicare  secondary  payer  requirements  for  disabled 
beneficiaries  would  be  extended. 

(c)  Extension  of  18-month  rule  for  ESRD  beneficiaries. — The 
Medicare  secondary  payer  requirements  for  beneficiaries  with 
ESRD  would  be  extended. 

The  provision  would  clarify  that,  in  the  case  of  individuals  who 
become  entitled  to  Medicare  due  to  ESRD,  regardless  of  whether 
the  beneficiary  is  also  entitled  to  Medicare  on  the  basis  of  age  or 
disability,  the  18-month  coordination  period  during  which  an  em¬ 
ployer  plan  must  be  primary  would  not  be  applied  to  persons  for 
whom  Medicare  was  already  primary,  such  as  a  retiree  (or  spouse) 
over  age  65  eligible  for  Medicare  on  the  basis  of  age,  who  then  is 
diagnosed  with  ESRD. 

(d)  Late  payment  penalty. — A  late  penalty  would  be  imposed  on 
primary  payers  who  delay  reimbursing  the  Medicare  program  for 
payments  erroneously  paid  by  Medicare.  The  amount  of  the  penalty 
would  equal  one  percent  per  month  (or  partial  month)  of  the 
amount  owed,  commending  60  days  after  the  demand  for  payment. 
The  penalty  would  be  in  addition  to  interest  charged  by  the  Sec¬ 
retary. 

Effective  Date. — Effective  upon  the  date  of  enactment. 

Sec.  23.  Home  Health  Coinsurance 

Present  Law. — Medicare  coverage  of  home  health  services  is  not 
subject  to  coinsurance.  There  is  no  explicit  limit  on  the  number  of 
home  health  visits  covered  under  Medicare.  Although  home  health 
services  are  covered  under  Medicare  Part  B,  an  individual  who  is 
covered  under  both  programs  will  receive  benefits  under  Medicare 
Part  A. 

Explanation  of  Provision. — A  twenty  percent  coinsurance  would 
be  imposed  on  home  health  services  covered  under  Medicare  Parts 
A  and  B. 

Effective  Date. — The  coinsurance  would  be  imposed  on  services 
provided  on  or  after  January  1,  1998. 

Sec.  24.  Home  Health  Cost  Limits 

Present  Law. — Home  health  services  are  reimbursed  on  a  reason¬ 
able  cost  basis,  subject  to  aggregate  cost  limits.  The  limits  are  es¬ 
tablished  at  112  percent  of  the  mean  labor-related  and  non  labor 
per  visit  costs  for  freestanding  home  health  agencies,  and  are  up¬ 
dated  annually.  OBRA  93  provided  that  home  health  cost  limits 
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would  not  be  updated  for  cost  reporting  periods  beginning  during 
fiscal  years  1994  and  1995. 

Explanation  of  Provision. — Home  health  limits  would  be  estab¬ 
lished  at  100  percent  of  the  mean  per  visit  cost,  adjusted  by  such 
an  amount  as  the  Secretary  determines  to  be  necessary  to  preserve 
the  savings  resulting  from  the  enactment  of  the  two-year  freeze  en¬ 
acted  in  OBRA  93. 

Effective  Date. — Effective  for  cost  reporting  periods  beginning  on 
or  after  July  1,  1996. 

Subtitle  E.  Minor  and  Technical  Amendments 


Sec.  25.  Medicare  Part  A 

Present  Law. — (a)  Hospital  Wage  Index — Hospitals  may  apply  to 
the  Medicare  Geographic  Reclassification  Review  Board  for  a 
change  in  geographic  classification  for  the  purposes  of  determining 
the  hospital’s  area  wage  index  under  the  prospective  payment  sys¬ 
tem.  The  Secretary  publishes  guidelines  for  use  by  the  Board  in 
rendering  decisions  on  applications  for  a  change  in  geographic  clas¬ 
sification,  including  guidelines  for  comparing  wages,  taking  into  ac¬ 
count  occupational  mix.  The  labor  market  areas  used  to  compute 
the  area  wage  index  adjustment  are  based  on  Metropolitan  Statis¬ 
tical  Areas  (MSAs).  Each  of  the  standardized  amounts  (large 
urban,  other  urban,  and  rural)  are  separated  into  labor-related  and 
non  labor-related  portions,  with  only  the  labor-related  portion  ad¬ 
justed  for  differences  in  area  wages. 

(b)  Rural  health  transition  grants. — OBRA  87  instituted  a  pro¬ 
gram  of  grants  to  assist  rural  hospitals  with  fewer  than  100  beds 
in  developing  and  implementing  projects  to  modify  the  type  and  ex¬ 
tent  of  services  they  provide.  Grants  may  be  used  to  develop  health 
systems  with  other  providers,  diversify  services,  recruit  physicians, 
and  improve  management  systems.  The  program  is  authorized  at 
$25  million  per  year  for  fiscal  years  1990  through  1992. 

(c)  State  hospital  payment  program. — Under  Section  1814(b)  of 
the  Social  Security  Act,  the  Secretary  may  provide  that  Medicare 
payments  to  hospitals  in  a  State  be  made  in  accordance  with  a 
State  hospital  reimbursement  system  meeting  certain  standards. 
The  State  system  must  meet  requirements  pertaining  to  the  rate 
of  increase  in  hospital  costs  per  admission  for  Medicare  bene¬ 
ficiaries  occurring  under  the  State  system  relative  to  the  national 

average.  .  . 

(d)  Psychology  services  in  hospitals. — Clinical  psychologists  are 
authorized  to  provide  qualified  psychologist  services  to  Medicare 
beneficiaries.  In  order  to  participate  in  Medicare,  hospitals  must 
require  that  all  Medicare  patients  are  under  the  care  of  a  physi¬ 
cian,  defined  to  include  doctors  of  medicine,  osteopathy,  dentists, 
podiatrists,  chiropractors,  and  optometrists  practicing  within  the 
scope  of  State  law.  Certain  States  authorize  psychologists  to  super¬ 
vise  the  care  of  inpatients  receiving  psychologist  services. 

(e)  Skilled  nursing  facility  wage  index.— Skilled  nursing  facilities 
are  reimbursed  on  a  reasonable  cost  basis,  subject  to  per-diem  lim¬ 
its.  The  limits  are  adjusted  to  reflect  differences  in  area  wages.  In 
applying  the  wage  index  adjustment,  the  Secretary  currently  uses 
a  wage  index  based  on  wage  data  collected  from  hospitals.  In  its 
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March  1,  1992  Report  and  Recommendations  to  the  Congress,  the 
Prospective  Payment  Assessment  Commission  recommended  that 
the  Secretary  collect  data  on  employee  compensation  and  paid 
hours  of  employment  for  nursing  facilities  for  the  purpose  of  imple¬ 
menting  a  nursing  facility  wage  index  to  adjust  Medicare  skilled 
nursing  facility  payments. 

(f)  Skilled  nursing  facility  reimbursement  for  atypical  services. — 
Medicare  provides  exceptions  to  the  reimbursement  limits  that 
apply  to  skilled  nursing  facilities,  so  long  as  the  facility  dem¬ 
onstrates  to  the  satisfaction  of  the  Secretary  that  it  furnishes 
atypical  services  to  Medicare  beneficiaries. 

(g)  Coverage  of  independent  laboratory  services  in  skilled  nursing 
facilities. — Medicare  provides  for  Part  A  coverage  of  laboratory 
tests  for  skilled  nursing  facility  patients  only  if  the  skilled  nursing 
facility  has  its  own  qualified  laboratory  or  obtains  the  services  from 
a  hospital  with  which  it  has  a  transfer  agreement. 

(h)  Hospice  notification. — Hospitals  are  required  to  meet  Medi¬ 
care  conditions  of  participation  in  order  to  receive  reimbursement 
for  treatment  of  Medicare  beneficiaries.  Conditions  of  participation 
for  discharge  planning  in  hospitals  require  an  evaluation  of  a  pa¬ 
tient’s  likely  need  for  appropriate  post-hospital  services  and  the 
availability  of  those  services. 

(i)  Prospective  payment  assessment  commission. — Members  of 
the  Prospective  Payment  Assessment  Commission  are  appointed  by 
the  Director  of  the  Office  of  Technology  Assessment.  Membership 
is  specified  to  include  individuals  with  national  recognition  for 
their  expertise  in  health  economics,  hospital  reimbursement,  hos¬ 
pital  financial  management,  and  other  related  fields. 

(j)  Transfer  cases. — The  Secretary  defines  transfer  cases  and  de¬ 
termines  payment  amounts  for  transfer  cases  under  the  prospective 
payment  system  for  hospitals. 

(k)  Hemophilia  pass-through  extension. — Additional  payments 
are  made  for  the  costs  of  administering  blood  clotting  factor  to 
Medicare  beneficiaries  with  hemophilia  admitted  for  hospital  stays. 
OBRA  93  extended  these  payments  for  clotting  factor  furnished 
through  September  30,  1994. 

(l)  Sub-acute  demonstration  project. — No  provision. 

(m)  Nursing  home  reform  amendments. — (i)  Suspension  of  De 
certification  of  Nurse  Aide  Training  and  Competency  Evaluation 
Programs  Based  on  Extended  Surveys. — Nurse  aide  training  and/ 
or  competency  evaluation  programs  may  not  be  offered  by  or  in  a 
skilled  nursing  facility  (SNF),  which,  within  the  previous  two 
years,  has  been  subject  to  an  extended  (or  partially  extended)  sur¬ 
vey.  These  surveys  are  conducted  as  a  result  of  a  finding  that  a  fa¬ 
cility  has  been  providing  substandard  care  to  Medicare  or  Medicaid 
beneficiaries.  The  SNF  may  not  operate  a  training  or  competency 
evaluation  program,  even  if  it  has  corrected  the  deficiencies  that 
led  to  the  extended  survey. 

(ii)  Requirements  for  consultants  conducting  reviews  on  use  of 
drugs. — An  independent,  external  consultant  is  required  to  review, 
on  an  annual  basis,  the  appropriateness  of  the  written  drug  plan 
established  for  each  SNF  resident  receiving  psychopharmacologic 
drugs.  The  Health  Care  Financing  Administration  published  pro¬ 
posed  regulations  in  February  1992  that  would  require  the  inde- 
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pendent,  external  consultant  to  be  a  physician  who  has  training  or 
experience  in  geriatrics  and  psychopharmacology,  and  who  has  not 
had  a  contractual,  financial,  employment  or  familial  relationship 
with  the  facility  during  any  of  the  36  months  prior  to  the  review. 

(iii)  Increase  in  minimum  amount  required  for  separate  deposit 
of  personal  funds. — SNFs  must  deposit  any  amount  of  a  resident’s 
personal  funds  in  excess  of  50  dollars  in  an  interest  bearing  ac¬ 
count  that  is  separate  from  any  of  the  facility’s  operating  accounts, 
and  must  credit  all  interest  to  the  separate  account. 

(iv)  Due  process  protections  for  nurses  aides. — States  are  re¬ 
quired  to  establish  and  maintain  a  nurse  aide  registry  of  all  per¬ 
sons  who  have  satisfactorily  completed  a  training  and/or  com¬ 
petency  evaluation  program.  The  registry  must  include  specific  doc¬ 
umented  findings  of  neglect  or  abuse  or  misappropriation  of  resi¬ 
dent  property  by  an  aide  listed  in  the  registry,  as  well  as  any  brief 
statement  of  the  aide  disputing  the  findings.  States  are  also  re¬ 
quired  to  provide  for  a  process  for  the  timely  review  and  investiga¬ 
tion  of  allegations  of  neglect,  abuse,  and  misappropriation  of  resi¬ 
dent  property  by  an  aide.  After  notice  to  the  aide  involved,  the 
State  must  provide  a  reasonable  opportunity  for  a  hearing  for  the 
aide  to  rebut  the  allegations,  and  then  made  a  finding  as  to  the  ac¬ 
curacy  of  the  allegations. 

(v)  Technical  corrections. — OBRA  90  included  a  number  of 
amendments  to  the  nursing  home  reform  amendments  originally 
enacted  in  1987. 

(n)  Other  technical  amendments  to  Part  A. — Under  the  “DRG 
window”  provision,  services  provided  by  a  hospital  (or  an  entity 
wholly  owned  or  operated  by  the  hospital)  to  an  inpatient  of  a  hos¬ 
pital  during  the  three  days  prior  to  admission  are  not  separately 
reimbursed  under  part  B  of  Medicare  if  they  are  diagnostic  services 
or  otherwise  related  to  the  admission.  OBRA  93  modified  payments 
to  Medicare  dependent  and  sole  community  hospitals.  The  part  A 
provisions  of  OBRA  90  and  OBRA  93  included  clerical  errors. 

Explanation  of  Provision. — (a)  Hospital  wage  index. — The  Sec¬ 
retary  would  be  authorized  to  account  for  occupational  mix  in  re¬ 
classification  criteria  where  appropriate.  The  statute  would  be 
clarified  to  indicate  that  if  labor  market  areas  are  no  longer  based 
on  Metropolitan  Statistical  Areas  (MSAs),  the  current  method  of 
calculating  the  area  wage  index  based  on  MSAs  would  no  longer 
apply  and  the  guidelines  for  the  Medicare  Geographic  Classification 
Review  Board  may  be  modified.  The  Secretary  would  be  directed  to 
establish  the  labor  and  non-labor  portions  of  each  of  the  standard¬ 
ized  amounts  based  on  the  national  average  proportions,  effective 
October  1,  1994. 

(b)  Rural  health  transition  grants. — Appropriations  for  the  rural 
health  transition  grant  program  would  be  authorized  at  $30  million 
a  year  for  fiscal  years  1993  through  1997.  Rural  primary  care  hos¬ 
pitals  would  be  eligible  for  grants. 

The  purposes  of  the  transition  grant  program  would  be  modified 
to  authorize  grants  for  demonstration  projects  to  establish  tele¬ 
communications  linkages  between  rural  facilities  and  other  medical 
facilities  that  have  expertise  or  equipment  that  can  be  used  by  the 
rural  facilities  through  telecommunications.  The  technologies  dem¬ 
onstrated  under  the  grant  program  would  include  interactive  video 
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telecommunications,  static  video  imaging  transmitted  through  the 
telephone  system,  and  facsimiles  transmitted  through  the  tele¬ 
phone  system.  Two  million  dollars  of  funds  appropriated  for  the 
rural  health  transition  grant  program  would  be  set  aside  for  such 
telecommunications  projects. 

(c)  State  hospital  payment  program. — No  other  provision  of  law 
would  prohibit  a  State  with  a  hospital  payment  waiver  under  sec¬ 
tion  1814(b)  of  the  Social  Security  Act  from  requiring  that  payment 
for  covered  services  be  made  under  the  State  system. 

(d)  Psychology  services  in  hospitals. — In  a  State  in  which  such 
supervision  is  authorized  by  State  law,  the  care  of  hospital  inpa¬ 
tients  receiving  qualified  psychologist  services  could  be  supervised 
by  a  clinical  psychologist  with  respect  to  such  services  to  the  extent 
permitted  by  State  law. 

(e)  Skilled  nursing  facility  wage  index. — The  Secretary  would  be 
required  to  begin  collecting  the  data  necessary  to  compute  a  wage 
index  based  on  wages  specific  to  skilled  nursing  facilities  (rather 
than  hospitals)  within  one  year  of  enactment.  The  Prospective  Pay¬ 
ment  Assessment  Commission  would  be  required  to  study  and  re¬ 
port  by  March  1,  1995  on  the  impact  of  applying  routine  per-diem 
cost  limits  on  a  regional  basis. 

(f)  Skilled  nursing  facility  reimbursement  for  atypical  services. — 
The  Secretary  would  be  required  to  establish  an  expedited  review 
process  for  atypical  services  exceptions,  including  exceptions  based 
on  facility  case  mix,  by  no  later  than  October  1,  1994.  The  process 
would  provide  for  intermediary  review  within  30  days  of  submis¬ 
sion.  If  an  exception  is  granted  for  atypical  services  provided  on  a 
continuing  basis,  the  Secretary  would  provide  for  timely  readjust¬ 
ments  to  facility  interim  payments  to  recognize  the  additional  costs 
associated  with  atypical  services. 

(g)  Coverage  of  independent  laboratory  services  in  skilled  nursing 
facilities. — Medicare  Part  A  coverage  of  laboratory  tests  for  skilled 
nursing  facility  patients  would  include  payment  for  laboratory  serv¬ 
ices  provided  by  an  independent  laboratory. 

(h)  Hospice  notification. — Hospital  conditions  of  participation 
with  respect  to  discharge  planning  would  be  modified  to  require  an 
evaluation  of  a  patient’s  likely  need  for  appropriate  post-hospital 
services,  including  hospice  services,  and  the  availability  of  those 
services. 

(i)  Prospective  payment  assessment  commission. — Expertise  of 
individuals  to  serve  on  ProPAC  would  be  clarified  to  include  indi¬ 
viduals  with  expertise  in  facilities  management,  reimbursement  of 
health  facilities  or  other  providers  of  services  which  reflect  the 
scope  of  the  Commission’s  responsibilities. 

(j)  Transfer  cases. — The  Secretary  would  be  authorized  to  make 
budget  neutral  changes  in  the  payment  policy  for  transfer  cases 
under  the  prospective  payment  system.  v 

(k)  Hemophilia  pass-through  extension. — The  pass-through  pay¬ 
ments  would  be  extended  through  September  30,  1999. 

(l)  Sub-acute  demonstration  project. — The  Secretary  of  Health 
and  Human  Services  would  be  required  to  conduct  a  demonstration 
project  of  sub-acute  care  services  in  free-standing  facilities  and  hos¬ 
pitals  under  the  Medicare  program.  The  Secretary  would  be  re¬ 
quired  to  submit  a  report  on  findings  from  the  demonstration  to 
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the  Congress,  including  legislative  recommendations,  by  no  later 
than  three  years  after  the  date  of  enactment. 

(m)  Nursing  home  reform  amendments. — 

(i)  Suspension  of  decertification  of  nurse  aide  training  and  com¬ 
petency  evaluation  programs  based  on  extended  surveys. — SNFs 
would  be  permitted  to  offer  nurse  aide  training  and/or  competency 
evaluation  programs  if  the  extended  or  partial  extended  survey 
showed  that  the  facility  is  in  compliance  with  certification  require¬ 
ments  pertaining  to  the  provision  of  services,  residents’  rights,  and 
administration  and  other  matters. 

(ii)  Requirements  for  consultants  conducting  reviews  on  use  of 
drugs. — In  determining  whether  a  consultant  is  qualified  to  con¬ 
duct  reviews,  the  Secretary  would  be  required  to  take  into  account 
the  needs  of  facilities  to  have  access  to  the  services  of  a  consultant 
on  a  timely  basis. 

(iii)  Increase  in  minimum  amount  required  for  separate  deposit 
of  personal  funds. — The  minimum  amount  for  a  separate  account 
for  personal  funds  of  residents  of  SNFs  would  be  increased  to  $100. 

(iv)  Due  process  protections  for  nurses  aides. — States  would  be 
prohibited  from  including  in  their  nurse  aide  registries  any  allega¬ 
tions  of  resident  abuse,  neglect,  or  misappropriation  of  resident 
property  that  are  not  specifically  documented  by  the  State  in  its  in¬ 
vestigation  and  hearing  process.  The  amendment  also  provides  that 
the  State  would  be  required  to  provide  an  aide  with  a  written  no¬ 
tice  of  allegation  (including  a  statement  of  the  availability  of  a 
hearing  for  the  aide  to  rebut  the  allegation)  and  the  opportunity  for 
a  hearing  on  the  record,  and  then  the  State  would  make  a  written 
finding  as  to  the  accuracy  of  the  allegations. 

(v)  Technical  corrections. — A  number  of  technical  corrections 
would  be  made  to  nursing  home  reform  amendments  included  in 

^(n)  Other  technical  amendments  to  Part  A. — The  DRG  window 
provision  would  be  clarified  with  respect  to  hospitals  that  are  not 
paid  on  the  basis  of  DRGs.  For  these  hospitals,  services  provided 
during  the  one  day  prior  to  admission  would  not  be  separately  re¬ 
imbursed  under  part  B  of  Medicare  if  they  are  diagnostic  services 
or  otherwise  related  to  the  admission.  Changes  in  payments  to 
Medicare  dependent  and  sole  community  hospitals  made  in  OBRA 
93  would  be  clarified.  Other  minor  technical  corrections  would  be 

made 

Effective  Date.—  Provisions  (a)  through  (g),  (i)  through  (1)  and  (n) 
would  be  effective  upon  the  date  of  enactment.  Provision  (h)  would 
apply  to  services  furnished  on  or  after  the  first  day  of  the  first 
month  beginning  more  than  one  year  after  the  date  of  enactment. 
Provisions  (m)(i)  and  (m)(v)  would  be  effective  as  if  they  were  in¬ 
cluded  in  OBRA  90.  Provisions  (m)(ii)  would  be  effective  as  if  in¬ 
cluded  in  OBRA  87.  Provisions  (m)(iii)  and  (m)(iv)  would  be  effec¬ 
tive  January  1,  1995. 

Sec.  26.  Medicare  Part  B— Physician  Services 

Present  Law  — (a)  Development  and  Implementation  of  resource- 
based  methodology  for  practice  expenses.— Under  the  Resource- 
based  Relative  Value  Scale  (RB  RVS)  for  physician  services,  the 
relative  values  are  equal  to  the  sum  of  three  components:  the  work 
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component  related  to  the  physician’s  time  and  effort,  a  practice  ex¬ 
pense  component,  and  a  malpractice  component.  Under  current 
law,  the  work  component  is  based  on  the  estimated  physician  re¬ 
sources  consumed  in  providing  the  service.  The  practice  expense 
component  is  based  on  relative  charges  for  services  in  1991.  OBRA 
89  required  the  Physician  Payment  Review  Commission  to  conduct 
a  study  of  using  relative  resources  as  the  basis  for  determining  the 
relative  values  of  the  practice  expense  component. 

(b)  Geographic  practice  cost  index  (GPCI)  refinement. — Physician 
payments  under  the  RB  RVS  are  adjusted  by  a  geographic  index 
that  is  intended  to  measure  local  variations  in  the  cost  of  practicing 
medicine.  Separate  adjustments  have  been  developed  for  each  of 
the  three  components  of  the  RB  RVS.  The  current  index  is  based, 
in  part,  on  data  from  the  1980  census.  The  Secretary  is  required 
to  review  and  update  the  geographic  adjustment  index  not  less 
often  than  every  three  years. 

(c) Extra-billing  limits. — 

(i)  Limitations  on  beneficiary  liability. — OBRA  89  established 
limits  on  the  amount  above  the  Medicare  approved  payment 
amount  non  participating  physicians  may  charge  Medicare  bene¬ 
ficiaries.  OBRA  89  permitted  the  Secretary  to  impose  sanctions  on 
physicians  who  knowingly  and  willfully  bill  above  the  limiting 
charge  on  a  repeated  basis.  However,  it  did  not  specifically  prohibit 
physicians  from  billing  beneficiaries  more  than  the  limiting  charge. 
OBRA  89  also  did  not  require  physicians  to  make  refunds  to  bene¬ 
ficiaries  when  they  billed  above  the  limiting  charge  and  did  not  ab¬ 
solve  beneficiaries  from  liability  for  amounts  billed  above  the  Medi¬ 
care  limiting  charge. 

(ii)  Pre-payment  screening  of  claims. — Carriers  are  not  currently 
required  by  law  to  screen  unassigned  claims  submitted  by  non  par¬ 
ticipating  physicians  prior  to  payment  in  order  to  determine  wheth¬ 
er  the  amount  billed  exceeds  the  limiting  charge. 

(iii)  Information  regarding  limiting  charges. — There  is  currently 
no  statutory  requirement  that  beneficiaries  be  given  information  on 
the  Explanation  of  Medicare  Benefits  (EOMB)  form  if  physicians 
have  charged  beneficiaries  in  excess  of  the  limiting  charge. 

(iv)  Clarification  of  mandatory  assignment  rules  for  certain  prac¬ 

titioners. — There  is  some  ambiguity  in  current  law  regarding  the 
application  of  mandatory  assignment  rules  for  certain  nonphysical 
practitioners.  / 

(d)  Relative  values  for  pediatric  services. — No  provision. 

During  the  development  of  the  RB  RVS  by  Harvard  University, 

pediatric  services  were  included  in  the  initial  study.  These  data 
were  not  fully  refined  by  Harvard  nor  were  they  refined  by  the  Sec¬ 
retary  during  further  development  of  the  RB  RVS. 

(e)  Administration  of  claims  relating  to  physician  services. — 
OBRA  90  permitted  physicians  to  submit  a  claim  for  a  service  pro¬ 
vided  by  a  second  physician  when  the  first  physician  was  not  avail¬ 
able  to  provide  the  service.  Such  billing  was  permitted  only  in 
cases  where  the  arrangement  is  temporary  and  reciprocal. 

(D  Miscellaneous  and  technical  corrections. — 

(i)  Overvalued  procedures.— OBRA  90  subjected  all  unsurveyed 
overvalued  services  to  a  6.5  percent  reduction  unless  the  law  spe¬ 
cifically  exempted  them  from  the  reduction.  Unsurveyed  services 
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are  those  not  included  in  earlier  surveys  conducted  to  determine 
relative  values  of  physicians’  services;  these  unsurveyed  services 
were  considered  to  be  overvalued.  The  list  of  services  specifically 
exempted  from  the  6.5  percent  reduction  contained  certain  errors. 

(ii)  Radiology  services. — OBRA  90  reduced  the  locally  defined 
conversion  factors  for  radiology  services  paid  on  the  basis  of  the  ra¬ 
diology  fee  schedule.  The  maximum  reduction  was  not  to  exceed  9.5 
percent.  However,  OBRA  90  contained  an  error  that  would  increase 
conversion  factors  in  some  localities. 

(iii)  Anesthesia  services. — OBRA  87  established  a  fee  schedule 
for  anesthesia  services  based  on  a  relative  value  guide  for  anesthe¬ 
sia  services  and  local  conversion  factors.  OBRA  90  reduced  the 
local  conversion  factors.  The  maximum  reduction  was  not  to  exceed 
9.5  percent.  However  OBRA  90  contained  an  error  that  would  in¬ 
crease  the  conversion  factors  in  some  localities. 

(iv)  Assistants  at  surgery. — OBRA  90  specified  that  payment  to 
a  physician  serving  as  an  assistant  at  surgery  cannot  exceed  16 
percent  of  the  payment  made  for  the  global  surgical  service. 

(v)  Technical  components  of  diagnostic  services. — OBRA  90 
capped  the  reasonable  charge  for  technical  components  of  specified 
diagnostic  services  at  the  national  median  charge  for  the  service  in 
sill  localities 

(vi)  Statewide  fee  schedules. — OBRA  90  required  the  Secretary  to 
treat  the  States  of  Nebraska  and  Oklahoma  as  statewide  payment 
localities  if  they  met  certain  requirements  specified  in  the  law. 
Each  member  of  the  Congressional  delegation  from  those  States 
and  organizations  representing  urban  and  rural  physicians  would 
have  to  agree  to  the  statewide  locality  provision.  This  requirement 
raised  constitutional  concerns  relating  to  the  separation  of  powers 
between  the  executive  and  legislative  branches. 

(vii)  Reciprocal  billing  arrangements. — OBRA  90  permitted  phy¬ 
sicians  to  submit  a  claim  for  a  service  provided  by  a  second  physi- 
cian  when  the  first  physician  was  not  available  to  provide  the  serv- 
ice.  Such  billing  was  permitted  only  in  cases  where  the  arrange¬ 
ment  is  temporary  and  reciprocal. 

(viii)  Study  of  aggregation  rule  for  claims  of  similar  physician 
services.— OBRA  90  required  the  Secretary  to  study  the  effects  of 
aggregating  physician  claims  and  report  to  the  Congress  by  Decem¬ 
ber  31,  1992.  ,  .  ,  j  .  , 

(ix)  Other  miscellaneous  and  technical  amendments. — A  number 
of  technical  and  drafting  errors  were  contained  in  OBRA  90. 

Explanation  of  Provision.— (a)  Development  and  implementation 
of  resource-based  methodology  for  practice  expenses.  The  Sec¬ 
retary  would  establish  resource-based  relative  values  for  the  prac¬ 
tice  expense  component  of  the  RB  RVS.  The  use  of  these  units  as 
the  basis  of  payments  would  be  implemented  on  a  budget  neutral 
basis  as  of  January  1,  1997.  The  methodology  used  in  developing 
these  estimates  would  recognize  the  staff,  equipment  and  supplies 
used  in  the  provision  of  various  medical  and  surgical  services  in 
various  settings.  The  Secretary  would  provide  a  report  to  the  Ways 
and  Means  Committee  on  the  methodology  by  July  1,  1995,  includ¬ 
ing  a  presentation  of  the  data  used  in  developing  the  methodology. 

(b)  Geographic  practice  cost  index  (GPCI)  refinement.— The  Sec¬ 
retary  would  be  required  to  use  the  most  recent  data  available  in 


516 


determining  the  geographic  adjustments  relating  to  variations  in 
the  cost  of  living,  cost  of  practice  and  cost  of  malpractice  among 
physician  payment  localities. 

Within  one  year  of  enactment,  the  Secretary  would  study  and  re¬ 
port  to  Congress  on  the  data  necessary  to  revise  and  review  the  ge¬ 
ographic  indices,  on  limitations  of  existing  data,  and  on  ways  and 
costs  of  addressing  such  limitations. 

(c)  Extra-billing  limits. —  « 

(i)  Limitations  on  beneficiary  liability. — Non  participating  physi¬ 
cians  and  non  participating  suppliers  would  be  prohibited  from  bill¬ 
ing  or  collecting  from  any  person  an  actual  charge  in  excess  of  the 
Medicare  limiting  charge.  No  person  would  be  liable  for  payment 
of  any  amount  billed  in  excess  of  the  limiting  charge.  Physicians, 
suppliers  and  other  persons  who  bill  or  collect  amounts  exceeding 
the  limiting  charge  would  be  required  to:  (1)  refund  the  full  amount 
collected  in  excess  of  the  limiting  charge;  (2)  reduce  the  outstand¬ 
ing  balance  owed  for  other  items  and  services  furnished  to  the  indi¬ 
vidual  by  the  amount  of  the  charge  exceeding  the  limiting  charge 
and  refund  any  amount  in  excess  of  the  outstanding  balance;  or  (3) 
in  the  case  of  excess  charges  that  not  been  collected  by  the  physi¬ 
cian,  reduce  the  actual  charge  billed  for  the  service  to  the  amount 
approved  by  Medicare. 

Carriers  would  be  required  to  notify  a  physician,  supplier  or 
other  person  within  30  days  if  they  have  billed  in  excess  of  the  lim¬ 
iting  charge.  The  physician,  supplier  or  other  person  would  be  re¬ 
quired  to  refund  or  credit  excess  charges  within  30  days  after  the 
date  the  physician,  supplier,  or  other  person  is  notified  by  the  car¬ 
rier  of  the  violation. 

A  physician,  supplier  or  other  person  who  (1)  knowingly  and  will¬ 
fully  bills  or  collects  amounts  in  excess  of  the  limiting  charge  on 
a  repeated  basis;  or  (2)  fails  to  comply  with  the  refund  require¬ 
ments  would  be  subject  to  sanctions  in  accordance  with  Section 
1842(j)  of  the  Social  Security  Act. 

Medicare  carriers  currently  ask  for  a  refund  where  the  actual 
charge  exceeds  the  limiting  charge  by  at  least  one  dollar.  Similarly, 
Medicare  carriers  include  information  on  the  Explanation  of  Medi¬ 
care  Benefits  form  where  the  limiting  charge  exceeds  the  actual 
charge  by  at  least  one  dollar.  The  use  of  a  one  dollar  nominal 
threshold  before  application  of  the  refund  provision  (as  well  as  for 
the  reduction  of  an  actual  charge  where  the  physician  has  not  col¬ 
lected  and  for  the  EOMB)  is  an  appropriate  policy  that  would  be 
consistent  with  this  provision. 

(ii)  Pre-payment  screening  of  claims.— Carriers  would  be  required 
to  screen  100  percent  of  unassigned  claims  submitted  by  non-par¬ 
ticipating  physicians  prior  to  making  payment  to  determine  wheth¬ 
er  the  amount  billed  exceeds  the  limiting  charge. 

(iii)  Information  regarding  limiting  charges.— Carriers  would  be 
required  to  provide  limiting  charge  information  on  the  Explanation 
of  Medicare  Benefits  form  after  the  submission  of  an  unassigned 
claim  which  exceeds  the  limiting  charge,  and  to  include  on  such 
forms  information  relating  to  the  beneficiary’s  right  to  a  refund  of 
any  excess  amounts  collected. 

The  Secretary  would  report  to  the  Congress  annually  on  the  ex¬ 
tent  to  which  annual  charges  exceeded  limiting  charges,  the  num- 
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ber  and  types  of  services  involved,  and  the  average  amount  of  ex¬ 
cess  charges. 

(iv)  Clarification  of  mandatory  assignment  rules  for  certain  prac¬ 
titioners. — Specifies  that  physicians’  assistants,  nurse  practitioners, 
clinical  nurse  specialists,  certified  registered  nurse  anesthetists, 
certified  nurse-midwives,  clinical  social  workers  and  clinical  psy¬ 
chologists  could  only  bill  for  services  on  an  assignment-related 
basis  and  that  no  person  is  liable  for  amounts  billed  in  violation 
of  the  assignment-related  basis.  The  Secretary  could  impose  sanc¬ 
tions  under  Section  1842(j)  of  the  Social  Security  Act  on  a  practi¬ 
tioner  who  knowingly  and  willfully  bills  in  violation  of  this  require¬ 
ment. 

(d)  Relative  values  for  pediatric  services. — The  Secretary  would 
fully  develop  and  refine  by  January  1,  1995  the  relative  values  for 
the  full  range  of  pediatric  services.  The  Secretary  would  conduct  a 
study  of  the  relative  values  for  pediatric  and  other  services  to  de¬ 
termine  whether  there  are  significant  variations  in  the  resources 
used  in  providing  similar  services  to  different  populations.  In  con¬ 
ducting  the  study,  the  Secretary  would  consult  with  appropriate  or¬ 
ganizations  representing  pediatricians  and  other  physicians,  and 
submit  a  report  to  the  Congress  by  July  1,  1995. 

(e)  Administration  of  claims  relating  to  physician  services— The 
Secretary  would  be  prohibited  from  imposing  any  fees  related  to 
the  filing  of  claims  for  physicians’  services,  for  claims  errors  or  de¬ 
nials,  for  administrative  appeals,  for  obtaining  unique  identifier 
numbers,  or  for  responding  to  inquiries  concerning  the  status  of 
pending  claims. 

The  Secretary  would  be  permitted  to  recognize  substitute  billing 
arrangements  between  two  physicians.  In  order  to  be  recognized, 
such  substitute  billing  arrangements  would  be  required  either  to  be 
informal,  reciprocal,  coverage  agreements  or  per  diem  or  other  fee- 
for-time  agreements.  The  duration  of  such  agreements  would  be 
limited  to  60  continuous  days,  and  claims  for  services  provided  pur¬ 
suant  to  such  agreements  would  be  required  to  include  the  unique 
identifying  number  of  both  physicians.  These  requirements  would 
be  effective  for  services  provided  under  such  arrangements  in  the 
first  month  beginning  more  than  60  days  after  the  enactment  of 
this  Act. 

(f)  Miscellaneous  and  technical  corrections. — 

(i)  Overvalued  procedures. — Some  procedures  would  be  deleted 
from  the  list  of  exempted  services  and  errors  in  the  names  of  other 
services  would  be  corrected.  The  procedures  that  would  be  deleted 
from  the  list  of  exempted  services  are:  lobectomy;  enterectomy;  col¬ 
ectomy;  cholecystectomy;  and  sacral  laminectomy. 

(ii)  Radiology  services. — The  conversion  factors  below  the  maxi¬ 
mum  reduction  amount  would  not  be  permitted  to  be  increased. 
The  provision  makes  other  technical  changes  to  OBRA  90. 

(iii)  Anesthesia  services. — The  conversion  factors  below  the  maxi- 
mum  reduction  amount  would  not  be  permitted  to  increase.  The 
provision  makes  other  technical  changes  to  OBRA  90. 

(iv)  Assistants  at  surgery. — The  application  of  the  extra-billing 
limits  to  physicians  serving  as  assistants  at  surgery  would  be  clari¬ 
fied. 
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(v)  Technical  components  of  diagnostic  services. — The  limits  on 
payment  for  the  technical  component  of  diagnostic  services  would 
not  apply  to  services  whose  payments  were  reduced  under  the 
OBRA  89  overvalued  procedure  list. 

(vi)  Statewide  fee  schedules. — The  OBRA  90  requirement  for 

agreement  from  members  of  Congress  would  be  eliminated,  and 
Nebraska  and  Oklahoma  would  be  statewide  localities  beginning  in 
1991.  . 

(vii)  Reciprocal  billing  arrangements. — OBRA  90  would  be 
amended  to  clarify  the  services  that  may  be  covered  under  recip¬ 
rocal  billing.  All  physician  services,  including  services  incident  to 
physician  services,  would  be  covered.  The  provision  would  also  per¬ 
mit  reciprocal  billing  arrangements  that  are  both  informal  or  recip¬ 
rocal  (as  in  current  law)  or  involve  per  diem  or  other  fee-for-time 
compensation. 

(viii)  Study  of  aggregation  rule  for  claims  of  similar  physician 
services. — The  date  that  the  study  must  be  submitted  to  the  Con¬ 
gress  would  be  changed  from  December  31,  1992  to  December  31, 
1994. 

(ix)  Miscellaneous  and  technical  amendments. — A  number  of 
technical  and  drafting  errors  contained  in  OBRA  90  would  be  made 
through  minor  and  conforming  amendments. 

Effective  Dates. — (a)  Development  and  Implementation  of  Re- 
source-based  Methodology  for  Practice  Expenses — Effective  upon 
the  date  of  enactment. 

(b)  Geographic  practice  cost  index  (GPCI)  refinement. — Effective 
upon  the  date  of  enactment. 

(c)  Extra-billing  limits. — Except  as  otherwise  provided,  sub¬ 
section  (i)  would  be  effective  upon  the  date  of  enactment,  except  as 
it  applies  to  services  of  non-participating  suppliers  or  other  persons 
which  would  be  effective  for  services  furnished  after  January  1, 
1995;  subsection  (ii)  would  be  effective  for  contracts  with  carriers 
as  January  1,  1995;  subsection  (iii)  would  be  effective  for  forms  pro¬ 
vided  on  January  1,  1994;  and  subsection  (iv)  would  be  effective  for 
services  furnished  on  or  after  January  1,  1995. 

(d)  Relative  values  for  pediatric  services. — Effective  upon  the 
date  of  enactment. 

(e)  Administration  of  claims  relating  to  physician  services. — Ef¬ 
fective  upon  the  date  of  enactment. 

(f)  Miscellaneous  and  technical  corrections. — Effective  upon  the 
date  of  enactment. 

Sec.  27.  Medicare  Part  B— Durable  Medical  Equipment 

Present  Law. — (a)  Certification  of  suppliers. — There  are  no  statu¬ 
tory  standards  that  suppliers  of  durable  medical  equipment  (DME), 
prosthetic  devices,  prosthetics  and  orthotics,  surgical  dressings^ 
splints,  casts,  and  other  devices  for  fractures  and  dislocations’ 
home  dialysis  supplies,  and  immunosuppressive  drugs  must  meet 
in  order  to  supply  items  to  Medicare  beneficiaries. 

(b)  Prohibition  against  multiple  billing  numbers. — No  provision. 

(c)  Distribution  of  certificates  of  medical  necessity.— OBRA  90 
prohibited  suppliers  of  durable  medical  equipment  from  distribut¬ 
ing,  for  commercial  purposes,  completed  or  partially  completed,  cer- 
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tificates  of  medical  necessity  to  physicians  or  Medicare  bene¬ 
ficiaries. 

(d)  Studies. — 

(i)  Use  of  covered  items  by  disabled  beneficiaries. — No  provision. 

(ii)  Variations  in  quality  of  equipment. — No  provision. 

(e)  Restrictions  on  certain  marketing  and  sales  activity. — No  pro¬ 
vision. 

(f)  Anti-kickback  clarification. — Current  law  exempts  employees 
in  bona-fide  employment  relationships  from  penalties  assessed  for 
knowingly  and  willfully  soliciting  or  receiving  remuneration  (in¬ 
cluding  kickbacks,  bribes,  or  rebates)  or  offering  or  paying  remu¬ 
neration  as  an  incentive  for  Medicare  business. 

(g)  Limitations  on  beneficiary  liability  for  non-covered  services. — 
No  provision. 

(h)  Adjustments  for  inherent  reasonableness. — The  Secretary  is 
permitted  to  increase  or  decrease  the  Medicare  DME  fee  schedules 
in  cases  where  the  payment  amount  is  grossly  excessive  or  grossly 
deficient  and  not  inherently  reasonable.  Such  adjustment  must  re¬ 
flect  costs  in  the  base  year  of  the  fee  schedules. 

(i)  Miscellaneous  and  technical  corrections. — 

(i)  Updates  to  payment  amounts.— OBRA  90  contains  a  drafting 
error  regarding  the  update  to  the  durable  medical  equipment  fee 
schedule  for  1991  and  1992. 

(ii)  Potentially  overused  items  and  advance  determinations  of 
coverage. — OBRA  90  included  two  provisions  regarding  special  car¬ 
rier  review  of  potentially  overutilized  items  and  advance  deter¬ 
minations  of  coverage  for  certain  items.  These  two  provisions  were 
combined  in  drafting  so  that  they  do  not  properly  reflect  the  con¬ 
ference  agreement. 

(iii)  Study  in  variations  in  durable  medical  equipment  supplier 
costs.— OBRA  90  provided  for  a  system  of  upper  and  lower  limits 
on  DME  fees.  The  OBRA  90  conferees  agreed  to  a  study  of  regional 
variations  in  durable  medical  equipment  supplier  costs  which  was 
not  included  in  the  statutory  language. 

(iv)  Oxygen  retesting.— OBRA  90  included  a  provision  requiring 
periodic  retesting  of  beneficiaries  receiving  oxygen  if  their  initial 
blood  gas  reading  value  was  at  or  above  a  partial  value  of  55. 

(v)  Other  miscellaneous  and  technical  amendments. — OBRA  90 
contains  drafting  errors. 

Explanation  of  provision.— (a)  Certification  of  suppliers.— Suppli¬ 
ers  of  medical  equipment  and  supplies  (durable  medical  equipment, 
prosthetic  devices,  orthotics  and  prosthetics,  surgical  dressings  and 
such  other  items  as  the  Secretary  may  determine  and  home  dialy¬ 
sis  supplies  and  equipment  and  immunosuppressive  drugs)  would 
not  be  reimbursed  for  these  items  unless  they  have  a  Medicare  sup¬ 
plier  number.  A  supplier  may  not  obtain  a  supplier  number  unless 
the  supplier  meets  uniform  national  standards  prescribed  by  the 
Secretary.  By  January  1,  1996,  the  Secretary  would  revise  the 

St The* revised  standards  would  require  suppliers  to:  (i)  comply  with 
all  applicable  State  and  Federal  licensure  and  regulatory  require¬ 
ments-  (ii)  maintain  a  physical  facility  and  inventory  on  an  appro¬ 
priate  site;  (iii)  have  proof  of  appropriate  liability  insurance;  and 
(iv)  meet  other  requirements  established  by  the  Secretary.  In  addi- 
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tion,  the  requirement  for  suppliers  to  obtain  a  supplier  number 
does  not  apply  to  medical  equipment  and  supplies  furnished  as  in¬ 
cident  to  a  physician’s  service.  The  Secretary  would  be  prohibited 
from  delegating  the  responsibility  to  determine  whether  the  sup¬ 
plier  meets  the  standards  necessary  to  obtain  a  supplier  number. 

(b)  Prohibition  against  multiple  billing  numbers. — The  Secretary 
would  be  prohibited  from  issuing  more  than  one  billing  number  to 
any  supplier,  unless  the  issuance  of  more  than  one  number  is  ap¬ 
propriate  to  identify  subsidiary  or  regional  entities  under  the  sup¬ 
plier’s  ownership  or  control. 

(c)  Distribution  of  certificates  of  medical  necessity. — The  OBRA 
90  provision  prohibiting  suppliers  of  medical  equipment  and  sup¬ 
plies  from  distributing  completed  or  partially  completed  certificates 
of  medical  necessity  would  be  modified.  Suppliers  of  medical  equip¬ 
ment  and  supplies  would  be  able  to  distribute  to  physicians  or  indi¬ 
viduals  entitled  to  benefits  under  Medicare,  a  certificate  of  medical 
necessity,  which  contains  no  more  than  the  following  information 
completed  by  the  supplier:  (i)  an  identification  of  the  beneficiary 
and  supplier;  (ii)  a  description  of  the  item;  (iii)  any  product  code 
identifying  the  item;  and  (iv)  any  other  information  required  by  the 
Secretary.  If  a  supplier  provides  any  of  the  above  information  on 
a  certificate  of  medical  necessity,  the  supplier  would  be  required  to 
include  the  fee  schedule  amount  and  the  supplier’s  charge  prior  to 
distribution  to  the  physician  for  completion.  Suppliers  who  violate 
the  provisions  would  be  subject  to  a  civil  money  penalty  in  an 
amount  not  to  exceed  $1,000  for  each  certificate  of  medical  neces¬ 
sity  so  distributed. 

(d)  Studies. — 

(i)  Use  of  covered  items  by  disabled  beneficiaries. — The  Secretary 
would  study  and  report  to  the  Congress  on  the  effects  of  the  meth¬ 
odology  for  determining  payments  for  durable  medical  equipment 
items  and  supplies  on  the  ability  of  persons  entitled  to  disability 
benefits  to  obtain  equipment,  including  customized  items. 

(ii)  Variations  in  quality  of  equipment. — The  Secretary  would 
study  and  report  to  the  Congress,  describing  prosthetic  devices  or 
orthotics  and  prosthetics  that  do  not  require  individualized  or  cus¬ 
tom  fitting  and  adjustment  and  report  an  appropriate  method  for 
determining  the  amount  of  payment  for  such  items  under  the  pro¬ 
gram  that  do  not  require  individualized  or  custom  fitting  and  ad¬ 
justment. 

(e)  Restrictions  on  certain  marketing  and  sales  activity. — Suppli¬ 
ers  would  be  prohibited  from  making  unsolicited  telephone  contacts 
with  Medicare  beneficiaries  unless:  (i)  the  individual  has  given 
written  permission  to  the  supplier;  (ii)  the  supplier  has  furnished 
a  covered  item  to  the  individual  and  the  supplier  is  contacting  the 
individual  only  regarding  the  furnishing  of  such  covered  item;  or 

(iii)  the  supplier  has  furnished  the  individual  with  a  covered  item 
within  the  preceding  15  months.  Medicare  would  not  pay  for  items 
provided  subsequent  to  a  prohibited  telephone  contact.  The 
Secretary  would  be  required  to  exclude  from  programs  under  the 
Social  Security  Act  suppliers  who  knowingly  make  prohibited  tele¬ 
phone  contacts  to  such  an  extent  that  the  supplier’s  conduct  estab¬ 
lishes  a  pattern  of  contacts  in  violation  of  the  prohibition.  Bene¬ 
ficiaries  would  not  be  liable  for  the  cost  of  items  provided  as  a  re- 
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suit  of  prohibited  telephone  contacts,  and  the  supplier  would  be  re¬ 
quired  to  refund  any  amounts  collected  on  a  timely  basis  or  be  sub¬ 
ject  to  certain  sanctions. 

(f)  Anti-kickback  clarification. — The  exemption  from  anti-kick¬ 
back  penalties  for  employees  in  bona-fide  employment  relationships 
with  providers  of  Medicare-covered  services  and  supplies  would  not 
include  the  tasks  of  transmitting  assignment  rights  of  Medicare 
beneficiaries  to  suppliers  of  covered  items,  or  performing 
warehousing  or  stock  inventory  functions. 

(g)  Limitations  on  beneficiary  liability  for  non-covered  services. — 
Medicare  beneficiaries  would  not  be  financially  liable  for  covered 
items  furnished  by  a  supplier  on  an  unassigned  basis  if:  (i)  the  sup¬ 
plier  has  failed  to  obtain  a  supplier  number;  (ii)  Medicare  has  de¬ 
nied  payment  for  the  item  in  advance;  or  (iii)  the  item  is  denied 
as  being  medically  unnecessary. 

Medicare  beneficiaries  would  not  be  financially  liable  for  covered 
items  furnished  by  a  supplier  on  an  assignment-related  basis  if:  (i) 
the  supplier  has  failed  to  obtain  a  supplier  number;  (ii)  Medicare 
had  denied  payment  for  the  item  in  advance;  or  (iii)  the  supplier 
made  an  unsolicited  telephone  contact  in  violation  of  the  statute. 

(h)  Adjustments  for  inherent  reasonableness. — The  Secretary 
would  determine  whether  the  payment  amounts  for  acute  care  mat¬ 
tresses,  transcutaneous  electrical  nerve  stimulators  (TENS),  and 
any  other  items  considered  appropriate  by  the  Secretary  are  inher¬ 
ently  reasonable  and  would  adjust  payments  for  these  items  if  the 
amounts  are  not  inherently  reasonable.  Adjustments  for  these 
items  would  be  based  on  the  prices  and  costs  applicable  at  the  time 
the  item  is  furnished. 

(i)  Miscellaneous  and  technical  corrections. — 

(i)  Updates  to  payment  amounts— The  OBRA  90  error  would  be 
corrected  by  specifying  that  the  1991  and  1992  update  is  the  CPI— 
U  minus  one  percentage  point. 

(ii)  Potentially  overused  items  and  advance  determinations  of 
coverage. — OBRA  90  would  be  modified  with  respect  to  treatment 
of  potentially  overused  items.  The  Secretary  would  be  able  to  de¬ 
velop  and  update  a  list  of  potentially  overused  items  that  the  Sec¬ 
retary  determines,  on  the  basis  of  prior  payment  experience,  are 
frequently  subject  to  unnecessary  utilization  throughout  a  carrier’s 
entire  service  area  or  a  portion  of  such  area.  The  Secretary  would 
also  be  able  to  develop  and  periodically  update  a  list  of  suppliers 
with  respect  to  whom:  (i)  the  Secretary  has  found  that  a  substan¬ 
tial  number  of  claims  for  payment  for  items  furnished  by  the  sup¬ 
plier  have  been  denied;  or  (ii)  the  Secretary  has  identified  a  pattern 
of  overutilization  resulting  from  the  business  practice  of  the  sup¬ 
plier.  Payment  for  items  on  these  lists  would  not  be  made  unless 
the  carrier  has  determined  in  advance  whether  an  item  is  medi¬ 
cally  necessary  and  covered  by  Medicare.  Carriers  would  also  be  re¬ 
quired  to  make  advance  coverage  decisions  for  customized  items  if 
requested  by  the  supplier  or  beneficiary  and  to  meet  criteria  devel¬ 
oped  by  the  Secretary  to  assure  that  advance  coverage  decisions 
are  made  on  a  timely  basis. 

(iii)  Study  in  variations  in  durable  medical  equipment  supplier 
costs— The  Secretary  would  be  required  to  collect  data  on  supplier 
costs  for  DME  and  analyze  them  to  determine  costs  attributable  to 
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service  and  product  components  and  the  extent  to  which  they  vary 
by  type  of  equipment  and  geographic  region.  The  HCFA  Adminis¬ 
trator  would  be  required  to  submit  a  report  and  recommendations 
for  a  geographic  cost  adjustment  index  for  DME  supplies  and  an 
analysis  of  the  impact  of  such  an  index  on  Medicare  payments. 

(iv)  Oxygen  retesting. — The  OBRA  90  language  regarding  the  ar¬ 

terial  blood  gas  values  would  be  amended  to  require  retesting  when 
a  beneficiary’s  initial  value  is  at  or  above  56.  « 

(v)  Other  miscellaneous  and  technical  amendments. — In  addition, 
the  proposal  includes  certain  technical  corrections  to  Sections  4152 
and  4153  of  OBRA  90. 

Effective  Dates. — Subsections  (a),  (b),  (c),  (e),  (f),  (g)  and  (h)  would 
be  effective  sixty  days  after  the  date  of  enactment.  Clauses  (i),  (iv), 
and  (v)  of  subsection  (i)  would  be  effective  as  if  included  in  the  en¬ 
actment  of  OBRA  90.  Clause  (ii)  of  subsection  (i)  would  be  effective 
six  months  after  the  date  of  enactment. 

Sec.  28.  Medicare  Part  B — Other  Provisions 

Present  Law.— (a)  Ambulatory  surgical  center  services. — Current 
law  requires  the  Secretary  to  update  ambulatory  surgery  center 
payment  rates  by  July  1,  1987  and  annually  thereafter,  if  the  Sec¬ 
retary  determines  that  an  update  is  appropriate  . 

The  OBRA  90  conferees  also  agreed  to  a  provision  providing  for 
a  process  by  which  the  fee  for  new  technology  intraocular  lenses 
(IOLs)  could  be  adjusted.  Statutory  language  reflecting  this  agree¬ 
ment  was  inadvertently  omitted  from  OBRA  90.  OBRA  90  included 
a  provision  capping  payments  for  IOLs  at  $200  in  1991  and  1992. 
As  drafted,  the  statutory  language  regarding  IOLs  could  be  inter¬ 
preted  as  limiting  payments  for  cataract  surgery. 

(b)  Study  of  Medicare  coverage  of  patient  care  costs. — OBRA  93 
establish  Medicare  coverage  of  certain  self-administered  oral  cancer 
drugs  if  they  are  the  same  chemical  entity  as  anticancer  drugs  cov¬ 
ered  by  Medicare  when  administered  intravenously. 

(c)  Study  of  cap  on  amount  of  outpatient  physical  and  occupa¬ 
tional  therapy  services. — Outpatient  physical  and  occupational 
therapy  services  are  subject  to  an  annual  cap  of  $900  when  pro¬ 
vided  by  independently  practicing  therapists. 

(d)  Part  B  premium  payments  late  enrollment  penalties  by 
States. — Individuals  who  enroll  in  Medicare  Part  B  after  the  appli¬ 
cable  enrollment  period  are  subject  to  an  increased  premium  for 
late  enrollment.  The  monthly  premiums  are  increased  by  ten  per¬ 
cent  for  every  twelve  months  of  late  enrollment.  In  general,  the 
premium  increase  is  calculated  based  upon  the  number  of  months 
of  delayed  enrollment  beyond  the  initial  enrollment  period.  In  the 
case  of  individuals  who  delay  enrollment  because  they  have  pri¬ 
mary  coverage  under  an  employer  group  health  plan,  months  of  en¬ 
rollment  in  the  employer  group  health 'plan  are  not  included  for 
purposes  of  calculating  the  increased  premium. 

States  are  permitted  to  pay  premiums  on  behalf  of  individuals 
who  enroll  in  Part  B. 

(e)  Treatment  of  inpatients  and  provision  of  diagnostic  and  thera¬ 
peutic  x-ray  services  by  rural  health  clinics  and  federally  qualified 
health  centers. — Rural  health  clinic  (RHC)  and  Federally  Qualified 
Health  Center  (FQHC)  services  are  a  covered  benefit  under  Medi- 
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care.  These  entities  that  provide  physician  and  other  outpatient 
services  are  paid  on  the  basis  of  an  all-inclusive  rate. 

(f)  Application  of  mammography  certification  requirements. — In 
1992,  the  Congress  enacted  the  Mammography  Quality  Standards 
Act  which  established  a  certification  program  for  mammography  fa¬ 
cilities  under  Section  354  of  the  Public  Health  Service  Act. 

(g)  Coverage  of  speech  language  pathologists  and  audiologists. — 
The  services  of  speech  therapists  and  audiologists  are  covered 
under  certain  limited  circumstances.  In  addition,  speech  therapy  is 
covered  under  the  home  health  benefit.  The  law  does  not  include 
a  specific  definition  of  these  services  or  providers. 

(h)  Other  technical  amendments. — 

(i)  Revision  of  Information  on  Part  B  Claims. — Each  Part  B  claim 
for  which  the  entity  submitting  the  claim  knows  or  has  reason  to 
believe  that  there  has  been  a  referral  by  a  physician  must  include 
the  name  and  provider  number  of  the  referring  physician  and  must 
indicate  whether  the  referring  physician  is  an  investor  in  the  en- 
tity. 

(ii)  Consultation  for  social  workers. — OBRA  90  provided  for  di¬ 
rect  reimbursement  for  the  services  of  clinical  psychologists  and 
clinical  social  workers.  The  Secretary  was  required  to  develop  cri¬ 
teria  for  psychologists’  services  under  which  psychologists  would  be 
required  to  consult  with  a  patient’s  attending  physician. 

(iii)  Reports  on  hospital  outpatient  payment.— OBRA  87  required 
the  Prospective  Payment  Assessment  Commission  (ProPAC)  to  con¬ 
duct  a  study  of  Medicare  payment  for  hospital  outpatient  services. 
Part  of  the  study  was  to  be  submitted  to  the  Congress  by  July  1, 
1990  and  part  by  March  1,  1991.  Section  1135(d)(6)  of  the  Social 
Security  Act  also  requires  the  Secretary  to  report  to  the  Congress 
on  the  development  of  a  prospective  method  for  ambulatory  surgery 
services. 

(iv)  Radiology  and  diagnostic  services  provided  in  hospital  out¬ 
patient  departments. — Payment  for  outpatient  radiology  and  diag¬ 
nostic  services  is  limited  to  a  blend  of  the  hospital’s  costs  and  phy¬ 
sician  fee  schedule  that  would  apply  if  the  procedure  were  per¬ 
formed  in  a  physician’s  office. 

(v)  Payments  to  nurse  practitioners  in  rural  areas. — OBRA  90 
provided  for  direct  reimbursement  of  nurse  practitioners  and  clini¬ 
cal  nurse  specialists  in  rural  areas.  While  current  law  excludes  the 
services  of  physician  assistants,  nurse  midwives,  certified  reg¬ 
istered  nurse  anesthetists,  and  psychologists  from  the  definition  of 
inpatient  hospital  care,  payments  for  nurse  practitioners  and  clini¬ 
cal  nurse  specialists  were  not  included  in  this  provision. 

(vi)  Other  technical  and  conforming  amendments.— Elderly  or 
disabled  employees  and  their  spouses  who  are  covered  by  employer 
health  plans  are  not  required  to  enroll  in  the  same  enrollment  pe¬ 
riod  applicable  to  others.  However,  they  cannot  enroll  while  en¬ 
rolled  in  an  employer  group  health  plan.  Coverage  for  such  individ¬ 
uals  begins  generally  on  the  first  day  of  the  month  in  which  the 
individual  is  no  longer  enrolled  in  an  employer  group  health  plan. 
The  OBRA  90  conferees  intended  to  modify  this  provision,  but  stat¬ 
utory  language  to  that  effect  was  omitted  from  the  law. 

Explanation  of  Provision. — (a)  Ambulatory  surgical  center  serv¬ 
ices —The  update  for  ambulatory  surgery  services  would  be  estab- 
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lished,  beginning  with  fiscal  year  1995,  at  the  CPI-U  for  the 
twelve-month  period  ending  with  March  of  the  preceding  year.  The 
Secretary  would  be  required  to  conduct  a  survey,  based  on  a  rep¬ 
resentative  sample  of  procedures  and  facilities,  taken  not  later 
than  January  1,  1995  and  updated  every  five  years  thereafter,  of 
the  actual  audited  costs  of  ambulatory  surgery  facilities.  The  sur¬ 
vey  results  would  be  used  in  establishing  payment  rates.  The  Sec¬ 
retary  would  be  required  to  consult  with  appropriate  trade  and*  pro¬ 
fessional  organizations  in  updating  the  list  of  procedures  that  can 
be  performed  in  ambulatory  surgery  centers. 

The  Secretary  would  be  required,  within  one  year  after  the  date 
of  enactment,  to  develop  and  implement  a  process  for  reviewing  re¬ 
imbursement  for  new  technology  intraocular  lenses  (IOLs).  In  order 
to  be  considered  a  new  technology  IOL,  the  device  would  have  to 
be  approved  by  the  FDA.  The  Secretary  would  also  be  required  to 
consider  specific  circumstances  in  determining  whether  to  adjust 
the  payment  amount  for  new  technology  IOLs.  The  provision  also 
would  specify  the  administrative  procedures  for  reviewing  and  ap¬ 
proving  new  technology  IOLs. 

In  addition,  certain  technical  and  conforming  amendments  would 
be  made  to  OBRA  90. 

(b)  Study  of  Medicare  coverage  of  patient  care  costs. — The  Sec¬ 
retary  would  study  the  costs  of  patient  care  for  Medicare  bene¬ 
ficiaries  enrolled  in  clinical  trials  of  new  cancer  therapies  (where 
the  protocol  for  the  trial  has  been  approved  by  the  National  Cancer 
Institute  or  meets  similar  scientific  and  ethical  standards,  includ¬ 
ing  approval  by  an  Institutional  Review  Board)  and  develop  criteria 
for  such  coverage.  The  Secretary  would  submit  a  report  on  this 
study  within  two  years  of  the  date  of  enactment. 

(c)  Study  of  cap  on  amount  of  outpatient  physical  and  occupa¬ 
tional  therapy  services. — The  Secretary  would  conduct  a  study  of 
the  costs  associated  with  eliminating  the  cap  on  annual  payments 
for  the  services  of  independent  occupational  and  physical  thera¬ 
pists.  The  Secretary  would  submit  a  report  on  this  study  bv  Janu¬ 
ary  1,  1996. 

(d)  Part  B  premium  penalty  for  late  enrollment  by  states. — The 
Secretary  would  be  authorized  to  enter  into  agreements  with  States 
for  purposes  of  allowing  States  to  make  premium  payments  for 
penalties  associated  with  late  enrollment  under  Part  B.  States 
would  be  permitted  to  make  quarterly  payments  on  a  lump-sum 
basis. 

(e)  Treatment  of  inpatients  and  provision  of  diagnostic  and  thera¬ 
peutic  x-ray  services  by  rural  health  clinics  and  federally  qualified 
health  centers. — Coverage  of  RHC  and  FQHC  services  would  be 
clarified  as  not  being  limited  to  outpatient  services.  Physician  serv¬ 
ices,  when  providing  to  a  patient  of  an  RHC  or  FQHC  who  is  an 
inpatient  in  a  covered  facility,  would  be  Covered  and  paid  under  the 
all-inclusive  rate.  In  addition,  diagnostic  and  therapeutic  x-ray 
services  would  be  covered  as  qualified  RHC  and  FQHC  services. 

(D  Application  of  mammography  certification  requirements.— Any 
mammography  facility  providing  covered  screening  or  diagnostic 
mammograms  to  Medicare  beneficiaries  would  be  required  to  hold 
a  certificate  (or  provisional  certificate)  issued  in  accordance  with 
the  provisions  of  the  Public  Health  Service  Act. 
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(g)  Coverage  of  speech  language  pathologists  and  audiologists. — 
The  definition  of  speech  language  pathologists  and  audiologists 
would  be  clarified  and  defined  in  law,  consistent  with  current  cov¬ 
erage  practices. 

(h)  Other  technical  amendments. — 

(i)  Revision  of  information  on  Part  B  claims. — The  claim  form 
would  be  required  to  include  the  unique  physician  identification 
number  (UPIN),  and  the  requirement  that  claims  indicate  whether 
the  referring  physician  is  an  investor  in  the  entity  would  be  re¬ 
pealed. 

(ii)  Consultation  for  social  workers. — Clinical  social  workers 
would  be  required  to  consult  with  a  patient’s  attending  physician 
in  the  same  manner  as  clinical  psychologists. 

(iii)  Reports  on  hospital  outpatient  payment. — The  requirement 
for  the  preparation  of  reports  contained  in  Section  6137  of  OBRA 
89  and  Section  1135(d)(6)  of  the  Social  Security  Act  would  be  re¬ 
pealed. 

(iv)  Radiology  and  diagnostic  services  provided  in  hospital  out¬ 
patient  department. — Outpatient  payment  limits  would  apply  to  di¬ 
agnostic  services.  The  physician  component  of  the  limit  would  be 
based  on  the  resource  based  relative  value  scale. 

(v)  Payments  to  nurse  practitioners  in  rural  areas. — The  services 
of  nurse  practitioners  and  clinical  nurse  specialists  would  be  added 
to  the  list  of  services  excluded  from  the  definition  of  inpatient  hos¬ 
pital  services. 

(vi)  Other  technical  and  conforming  amendments. — The  special 
enrollment  period  would  be  modified  to  allow  individuals  who  have 
employer  group  health  coverage  to  enroll  in  Part  B  at  any  time 
they  are  enrolled  in  the  group  health  plan,  rather  than  after  they 
leave  the  plan.  If  an  individual  enrolls  in  Part  B  while  enrolled  in 
the  group  health  plan  or  in  the  first  month  after  leaving  the  plan, 
Medicare  coverage  would  begin  on  the  first  day  of  the  month  in 
which  the  individual  enrolled  (or,  at  the  option  of  the  individual) 
on  the  first  day  of  any  of  the  following  three  months). 

Various  technical  and  conforming  amendments  to  Sections  4154 
through  4164  of  OBRA  90  would  be  made. 

Effective  Date.— (a)  Ambulatory  surgical  center  services.— Except 
as  otherwise  provided,  effective  as  if  included  in  OBRA  90. 

(b)  Study  of  Medicare  coverage  of  patient  care  costs— Effective 
upon  the  date  of  enactment. 

(c)  Study  of  cap  on  amount  of  outpatient  physical  and  occupa¬ 
tional  therapy  services. — Effective  upon  the  date  of  enactment. 

(d)  Part  B  premium  penalty  for  late  enrollment  by  States.— Effec¬ 
tive  upon  the  date  of  enactment. 

(e)  Treatment  of  inpatients  and  provision  of  diagnostic  and  thera¬ 
peutic  x-ray  services  by  rural  health  clinics  and  federally  qualified 
health  centers. — Effective  for  services  provided  on  or  after  January 
1,  1995. 

(f)  Application  of  mammography  certification  requirements.— Ef¬ 
fective  for  mammography  furnished  by  a  facility  on  and  after  the 
first  date  that  the  certificate  requirements  of  section  356(b)  of  the 
Public  Health  Service  Act  apply  to  such  services  provided  by  such 
facility. 
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(g)  Coverage  of  speech  language  pathologists  and  audiologists. — 
Effective  upon  the  date  of  enactment. 

(h)  Other  technical  amendments. — Except  as  otherwise  provided, 
effective  as  if  included  in  OBRA  90. 

Sec.  29.  Medicare  Parts  A  and  B — Secondary  Payer 

Present  Law. — The  Department  of  HHS  identifies  Medicare,  sec¬ 
ondary  payer  cases  in  the  following  ways:  beneficiary  question¬ 
naires;  provider  identification  of  third  party  coverage  when  services 
are  provided;  Medicare  contractor  screening  and  data  collection  and 
exchange;  and  data  transfers  with  other  Federal  and  State  agencies 
including  the  Internal  Revenue  Service  and  the  Social  Security  Ad¬ 
ministration. 

OBRA  93  provides  for  the  establishment  of  a  Medicare  and  Med¬ 
icaid  Data  Bank  to  improve  identification  of  secondary  payer  situa¬ 
tions.  Employers  are  required  to  submit  health  insurance  informa¬ 
tion  on  coverage  during  calendar  year  1994,  beginning  in  February, 
1995. 

The  Secretary  is  authorized  to  develop  standards,  criteria,  proce¬ 
dures  and  reporting  requirements  to  evaluate  the  performance  of 
organizations  facilitating  Medicare  payments  to  providers  of  serv¬ 
ices.  Primary  payers  are  required  to  make  payments  for  any  item 
or  service  for  which  Medicare  is  secondary  payer  when  they  receive 
notice  that  payments  are  due.  The  Secretary  is  authorized  to 
charge  interest  on  late  recoveries  under  the  Medicare  Secondary 
Payer  program. 

Explanation  of  Provision. — The  Administrator  of  HCFA  would  be 
required  to  mail  questionnaires  to  individuals,  before  such  individ¬ 
uals  become  entitled  to  benefits  under  part  A  or  enroll  in  part  B, 
to  determine  whether  the  individual  is  covered  under  a  primary 
plan.  In  addition,  the  provision  would  clarify  that  payments  would 
not  be  denied  for  covered  services  solely  on  the  grounds  that  a  ben¬ 
eficiary  fails  to  complete  the  questionnaire. 

Providers  and  suppliers  would  be  required  to  complete  informa¬ 
tion  on  claim  forms  regarding  potential  coverage  under  other  plans. 

Civil  monetary  penalties  would  be  established  for  an  entity  that 
knowingly,  willfully  and  repeatedly  fails  to  complete  a  claim  form 
with  accurate  information  about  the  other  available  health  plans. 

Contractors  would  be  required  to  submit  a  report  to  the  Sec¬ 
retary  annually  regarding  steps  taken  to  recover  mistaken  pay¬ 
ments.  The  Secretary  would  be  required  to  evaluate  the  perform¬ 
ance  of  contractors  in  recovering  payments  that  should  have  been 
made  by  a  primary  plan. 

The  provision  would  clarify  the  Secretary’s  authority  to  charge 
interest  if  payment  is  not  received  within  60  days  after  notice  is 
given.  '•- 

A  number  of  minor  and  technical  corrections  would  be  included. 

Effective  Date. — Effective  six  months  following  the  date  of  enact¬ 
ment. 


Sec.  30.  Medicare  Parts  A  and  B — Other  Provisions 

Present  Law. — (a)  Definition  of  FMGEMS  examination. — A  grad¬ 
uate  of  a  foreign  medical  school  is  not  counted  unless  the  resident 


527 


has  passed  parts  I  and  II  of  the  Foreign  Medical  Graduate  Exam¬ 
ination  in  the  Medical  Sciences  (FMGEMS). 

(b)  Qualified  Medicare  beneficiary  outreach. — The  Medicare  Cat¬ 
astrophic  Coverage  Act  of  1988  required  States  to  pay  Medicare 
premiums,  deductibles  and  coinsurance  for  “Qualified  Medicare 
Beneficiaries”  (QMBs).  QMBs  are  those  Medicare  beneficiaries 
whose  family  incomes  are  below  100  percent  of  the  Federal  poverty 
level  and  whose  resources  are  no  more  than  twice  the  amount  al¬ 
lowed  under  SSI. 

OBRA  90  accelerated  the  phase-in  schedule  for  QMB  coverage, 
and  required  States  to  pay  premiums,  but  not  other  cost-sharing 
requirements  for  beneficiaries  with  incomes  up  to  110  percent  of 
poverty  by  January  1,  1993,  and  to  120  percent  of  poverty  by  Janu¬ 
ary  1,  1995. 

Less  than  half  of  eligible  beneficiaries  are  currently  participating 
in  the  QMB  program. 

(c)  Peer  review  organizations. — Peer  Review  Organizations 
(PROs)  are  required  to  precertify  selected  surgical  procedures. 
PROs  also  are  required  to  share  certain  information  with  State  li¬ 
censing  boards. 

(d)  Health  maintenance  organizations. — The  Omnibus  Budget 
Reconciliation  Act  of  1990  required  the  Secretary  to  submit  a  pro¬ 
posal  to  the  Congress  by  January  1,  1992,  providing  for  a  more  ac¬ 
curate  method  of  payment  for  HMOs  paid  on  a  risk  basis.  The  Sec¬ 
retary  was  required  to  publish  a  proposed  rule  by  March  1,  1992. 
The  Comptroller  General  was  required  to  review  and  report  to  the 
Congress  by  May  1,  1992  on  recommendations  to  modify  the  pro¬ 
posed  methodology.  OBRA  90  also  contained  a  number  of  minor 
and  technical  drafting  errors. 

(e)  Home  health  agencies. — The  limits  for  home  health  agencies 
are  based  upon  the  area  wage  index  applicable  to  hospitals  located 
in  the  geographic  area  in  which  the  home  health  agency  is  located. 

The  waiver  of  liability  for  home  health  claims  disallowed  because 
of  medical  necessity  expired  as  of  November  1,  1990. 

(f)  Permanent  extension  of  contracting  authority  on  other  than  a 
cost  basis.— Section  2326  of  the  Deficit  Reduction  Act  of  1984,  as 
amended  by  the  Omnibus  Budget  Reconciliation  Act  of  1986  and 
the  Omnibus  Budget  Reconciliation  Act  of  1989,  provides  authority 
to  the  Secretary  to  award  contracts  to  fiscal  intermediaries  and 
carriers  on  other  than  a  cost  basis.  This  authority  expired  at  the 
end  of  fiscal  year  1993. 

(g)  Hospital  agreements  with  organ  procurement  organizations. — 
Current  law  provides  for  Medicare  payment  of  organ  procurement 
costs  incurred  by  designated  organ  procurement  organizations 
(OPOs).  OPOs  are  required  to  have  agreements  with  hospitals  to 
facilitate  the  identification  of  organ  donors  and  to  retrieve  donated 
organs.  Hospitals  are  required  to  notify  OPOs  of  any  potential 
organ  donors. 

(h)  Technical  correction  to  revise  immunosuppressive  drug  ther¬ 
apy  schedule.— Prior  to  OBRA  93,  Medicare  payments  for  immuno¬ 
suppressive  drug  therapy  for  beneficiaries  who  received  organ 
transplants  was  limited  to  one  year  following  the  date  of  a  Medi¬ 
care-covered  transplant.  OBRA  93  extended  coverage  for  immuno¬ 
suppressive  drug  therapy  as  follows:  Effective  January  1,  1995,  cov- 
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erage  will  be  extended  to  an  18-month  period.  Effective  January  1, 
1996,  coverage  will  be  extended  to  a  24-month  period.  Effective 
January  1,  1997,  coverage  will  be  extended  to  a  30-month  period. 
Effective  January  1,  1998,  coverage  will  be  extended  to  a  36-month 
period. 

(i)  Transportation  demonstration  project. — No  provision. 

(j)  Diabetes  demonstration  project. — No  provision. 

(k)  Expansion  of  the  program  of  all-inclusive  care  for  the  elderly 
(PACE). — OBRA  86  required  the  Secretary  to  grant  waivers  of  cer¬ 
tain  Medicare  and  Medicaid  requirements  to  not  more  than  10  pub¬ 
lic  or  non-profit  private  community-based  organizations  to  provide 
health  and  long-term  care  services  on  a  capitated  basis  to  frail  el¬ 
derly  persons  at  risk  of  institutionalization.  OBRA  90  expanded  the 
numbers  of  organizations  eligible  for  waivers  to  15. 

(l)  Other  technical  amendments. — (i)  Survey  and  certification  re¬ 
quirements. — The  Secretary  is  prohibited  from  imposing  user  fees 
on  facilities  for  determining  compliance  with  any  requirement  of 
Medicare.  Current  law  could  be  interpreted  to  mean  that  user  fees 
imposed  pursuant  to  the  Clinical  Laboratory  Improvement  Act 
(CLIA)  are  prohibited. 

(ii)  Other  technical  amendments. — No  provision. 

Explanation  of  Provision. — (a)  Definition  of  FMGEMS  examina¬ 
tion. — The  Secretary  would  recognize  the  successor  test  to  the  For¬ 
eign  Medical  Graduate  Examination  in  the  Medical  Sciences  for  the 
purpose  of  determining  the  eligibility  of  residents  to  be  considered 
in  determining  payments  for  direct  graduate  medical  education. 

(b)  Qualified  Medicare  beneficiary  outreach. — The  Secretary 
would  be  required  to  establish  and  implement  a  method  for  obtain¬ 
ing  information  from  individuals  when  they  become  entitled  to  ben¬ 
efits  under  part  A  or  enroll  in  part  B  that  may  be  used  to  deter¬ 
mine  eligibility  for  benefits  under  the  QMB  program. 

(c)  Peer  review  organizations. — The  requirement  that  PROs 
precertify  selected  surgical  procedures  would  be  repealed.  The  re¬ 
quirement  for  PROs  to  share  information  with  State  licensing 
boards  would  be  modified.  If  the  PRO  finds,  after  a  physician  has 
received  notice  and  had  an  opportunity  for  discussion,  that  a  physi¬ 
cian  has  furnished  unnecessary  or  inappropriate  services  and  that 
the  physician  should  enter  into  a  corrective  action  plan,  the  PRO 
would  notify  the  State  licensing  board  of  its  findings  and  of  any  ac¬ 
tion  taken  as  a  result  of  the  findings. 

(d)  Health  maintenance  organizations. — The  AAPCC  payment 
methodology  would  be  adjusted  to  take  into  account  regional  vari¬ 
ations  in  the  proportion  of  working  aged  for  whom  Medicare  is  a 
secondary  payer.  The  Secretary  would  be  required  to  revise  the 
payment  methodology  for  HMOs  for  contract  years  beginning  with 
1995  to  take  into  account  variation  in  costs  associated  with  bene¬ 
ficiaries  for  whom  Medicare  is  the  secondary  payer.  The  Secretary 
would  be  further  required  to  submit  a  proposal  to  Congress  by  Oc¬ 
tober  1,  1995  that  provides  for  revisions  to  the  payment  methodol¬ 
ogy  for  contract  years  beginning  with  1996.  In  proposing  the  revi¬ 
sions,  the  Secretary  would  be  required  to  consider  (i)  the  difference 
in  costs  associated  with  beneficiaries  with  different  health  status 
and  (ii)  the  effects  of  using  alternative  geographic  classifications. 
The  Comptroller  General  would  be  required  to  report  to  the  Con- 
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gress  on  the  proposed  revisions  no  later  than  three  months  after 
the  Secretary’s  proposal  was  submitted. 

(e)  Home  health  agencies. — The  most  recent  hospital  wage  data 
would  be  used  in  constructing  the  home  health  wage  index  for  cost 
reporting  periods  beginning  July  1,  1996.  The  waiver  of  liability 
provisions  would  be  extended  through  December  31,  1995,  consist¬ 
ent  with  the  waiver  extension  under  current  law  for  skilled  nursing 
facility  and  hospice  services. 

(f)  Permanent  extension  of  contracting  authority  on  other  than  a 
cost  basis. — Authority  for  the  Secretary  to  enter  into  agreements 
with  fiscal  intermediaries  and  carriers  on  other  than  a  cost  basis 
would  be  made  permanent. 

(g)  Hospital  agreements  with  organ  procurement  organizations. — 
Hospitals  would  be  required  to  enter  into  agreements  with  the 
OPO  designated  by  the  Secretary  for  the  hospital’s  geographic  area. 
The  Secretary  would  be  authorized  to  grant  a  waiver  to  allow  a 
hospital  to  enter  into  an  agreement  with  an  OPO  other  than  the 
one  designated  for  the  hospital’s  geographic  area.  The  Secretary 
would  be  required  to  grant  a  waiver  if  the  Secretary  determines 
that  the  waiver  is  expected  to  increase  organ  donation,  and  that 
the  waiver  will  assure  equitable  treatment  of  patients  referred  for 
transplants  within  the  service  area  served  by  the  hospital’s  des¬ 
ignated  OPO  and  within  the  service  area  served  by  the  OPO  with 
which  the  hospital  or  rural  primary  care  hospital  would  enter  into 
agreement  under  the  waiver. 

In  making  a  decision  whether  to  grant  a  waiver,  the  Secretary 
would  be  authorized  to  consider  such  factors  as  cost  effectiveness, 
improvements  in  quality,  whether  there  has  been  any  change  in  a 
hospital’s  designated  OPO  due  to  a  change  made  in  the  definitions 
for  MSAs,  and  the  length  and  continuity  of  a  hospital’s  relationship 
with  an  OPO  other  than  the  hospital’s  designated  OPO.  The  factors 
the  Secretary  could  consider  would  not  be  construed  as  permitting 
the  Secretary  to  grant  a  waiver  that  is  not  expected  to  increase 
organ  donation  or  assure  equitable  treatment  of  patients. 

Hospitals  would  be  required  to  submit  an  application  to  the  Sec¬ 
retary.  The  Secretary  would  be  required  to  publish  a  public  notice 
and  seek  public  comment  on  any  waiver  application.  Hospitals  with 
existing  agreements  with  OPOs  other  than  the  one  designated  for 
their  area  must  submit  an  application  for  a  waiver  by  January  1, 
1995,  and  may  continue  existing  agreements  until  a  decision  by  the 
Secretary. 

(h)  Technical  correction  to  revise  immunosuppressive  drug  ther¬ 
apy  schedule.— The  provision  would  modify  the  phase-in  schedule 
enacted  in  OBRA  93  for  beneficiaries  who  receive  "immuno¬ 
suppressive  drugs  following  a  Medicare-covered  organ  transplant. 
Individuals  who  receive  a  transplant  prior  to  1994  would  be  eligible 
for  immunosuppressive  drug  coverage  within  12  months  following 
the  date  of  the  transplant.  Individuals  who  receive  a  transplant 
during  1994  would  be  eligible  for  such  drug  coverage  for  477  days 

after  the  date  of  enactment.  .  A  _  0  ,  ,, 

(i)  Transportation  demonstration  project.— The  Secretary  would 
conduct  a  demonstration  project  at  two  sites,  one  in  an  urban  area 
and  one  in  a  rural  area  to:  ( 1)  examine  methods  to  reduce  the  cost 
of  non-emergency  medical  transportation  and  regularly  scheduled 
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medical  transportation  by  coordinating  the  timing  of  non-emer¬ 
gency  medical  visits  with  the  availability  of  public  transportation, 
and  (2)  examine  methods  to  reduce  the  cost  of  emergency  medical 
transportation  and  emergency  room  treatment  through  the  super¬ 
vised  use  of  ambulance  emergency  medical  technicians. 

(j)  Diabetes  demonstration  project.— ^The  Secretary  would  conduct 
a  demonstration  project  to  determine  whether  the  manner  in  which 
Medicare  pays  for  treatment  of  diabetes  should  be  modified. 
Through  demonstration  projects  in  both  urban  and  rural  areas,  the 
Secretary  would  provide  for  coverage  of  comprehensive  diabetes 
treatment,  management  and  education,  including  services  nec¬ 
essary  to  provide  intensive  metabolic  management  found  effective 
by  the  Diabetes  Control  and  Complications  Trial  of  the  National  In¬ 
stitutes  of  Health. 

(k)  Expansion  of  the  program  of  all-inclusive  care  for  the  elderly 
(PACE). — The  number  of  authorized  PACE  sites  would  be  in¬ 
creased  from  15  to  30. 

(l)  Other  technical  amendments. — (i)  Survey  and  certification  re¬ 
quirements. — The  provision  would  clarify  that  user  fees  imposed 
under  CLIA  would  not  be  subject  to  the  general  ban  on  user  fees. 

(ii)  Other  technical  amendments. — Minor  and  technical  amend¬ 
ments  relating  to  Parts  A  and  B  of  the  Medicare  program  would 
be  corrected. 

Effective  Date. — (a)  would  be  effective  as  included  if  the  Consoli¬ 
dated  Omnibus  Budget  Reconciliation  Act  of  1995.  (b),  (c),  (d),  (e), 
(f),  (h),  (i),  (j),  (k)  and  (1)  would  be  effective  upon  the  date  of  enact¬ 
ment.  (g)  would  be  effective  on  and  after  January  1,  1995. 

Sec.  31.  Medicare  Supplemental  Policies 

Present  Law. — Section  1882  of  the  Social  Security  Act,  as  most 
recently  amended  by  OBRA  90,  provides  for  minimum  standards 
for  Medicare  supplemental  insurance  (Medigap)  policies. 

(a)  Preventing  duplication.— The  OBRA  90  amendments 
strengthen  prohibitions  against  the  sale  of  duplicative  coverage  to 
Medicare  beneficiaries.  The  sale  of  a  Medigap  policy  to  an  individ¬ 
ual  already  covered  under  a  Medigap  policy  is  prohibited,  as  is,  in 
general,  the  sale  of  a  Medigap  policy  to  a  Medicaid  beneficiary.  In- 

.  surers  are  required  to  obtain  written  information  from  applicants 
regarding  existing  health  insurance  coverage. 

The  language  also  appears  to  prohibit  the  sale  of  any  health  ben¬ 
efits  that  duplicate  any  health  coverage  (including  Medicare)  to 
which  a  Medicare  beneficiary  is  entitled. 

(b)  Loss  ratios  and  refund  of  premiums. — The  OBRA  90  amend¬ 
ments  increased  the  minimum  loss  ratio  standard  for  individual 
Medigap  insurance  policies  from  60  percent  to  65  percent.  The 
standard  is  75  percent  for  group  policies.  Policy  issuers  are  re¬ 
quired  to  provide  a  refund  or  credit  against  future  premiums  if 
needed  to  meet  the  loss  ratio  requirements. 

(c)  Pre-existing  condition  limitations.— The  OBRA  90  amend¬ 
ments  prohibit  medical  underwriting  and  certain  other  practices 
with  respect  to  Medicare  supplemental  insurance  policies  for  which 
an  individual  age  65  or  older  applies  during  the  six  month  period 
beginning  with  the  first  month  during  which  the  individual  is  first 
enrolled  for  benefits  under  part  B. 
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(d)  Other  miscellaneous  and  technical  corrections. — The  con¬ 
ference  report  to  accompany  OBRA  90  states  the  intent  of  the  con¬ 
ferees  that  the  National  Association  of  Insurance  Commissioners, 
in  promulgating  changes  to  the  Model  Medigap  Regulations  to  con¬ 
form  with  Federal  requirements,  would  delete  from  section  12(C) 
all  that  follows  “unless”,  which  is  an  exception  to  limitations  on 
certain  sales  commissions.  The  OBRA  90  amendments  also  include 
a  number  of  minor  and  technical  drafting  errors. 

Explanation  of  Provision. — (a)  Preventing  duplication.  This  pro¬ 
vision  would  continue  the  current  law  prohibition  on  the  sale  of  du¬ 
plicative  health  insurance  policies  subject  to  the  conditions  de¬ 
scribed  in  the  following  paragraph.  The  provision  would  clarify  that 
it  is  unlawful  to  sell  or  issue  to  an  individual  entitled  to  benefits 
under  Part  A  or  enrolled  under  Part  B:  (i)  a  health  insurance  policy 
with  knowledge  that  such  policy  duplicates  health  benefits  to  which 
such  an  individual  is  otherwise  entitled  under  Medicare  or  Medic¬ 
aid;  (ii)  a  Medigap  policy  with  knowledge  that  the  individual  is  en¬ 
titled  to  benefits  under  another  Medigap  policy;  and,  (iii)  a  health 
insurance  policy,  other  than  a  Medigap  policy,  with  knowledge  that 
such  policy  duplicates  health  benefits  to  which  the  individual  is 

otherwise  entitled.  .  c 

Penalties  would  not  apply,  however,  to  the  sale  or  issuance  of  a 
policy  or  plan  that  duplicates  health  benefits  under  Medicare  or 
Medicaid  or  a  policy  or  plan  that  duplicates  health  benefits  to 
which  the  individual  is  otherwise  entitled  if,  under  the  policy  or 
plan,  all  benefits  are  fully  payable  directly  to  or  on  behalf  of  the 
individual  without  regard  to  other  health  benefit  coverage  of  the  in¬ 
dividual.  In  addition,  for  the  penalty  to  be  waived  in  the  case  of 
the  sale  or  issuance  of  a  policy  or  plan  that  duplicates  benefits 
under  Medicare  or  Medicaid,  the  application  for  the  policy  must  in¬ 
clude  a  statement,  prominently  displayed,  disclosing  the  extent  to 
which  benefits  payable  under  the  policy  or  plan  duplicate  Medicare 

6The  statement  would  also  include  disclosure  (after  review  by  the 
Secretary)  of  the  extent  to  which  benefits  payable  under  the  policy 
duplicate  benefits  under  the  guaranteed  national  benefit  package. 
This  requirement  would  not  apply,  however,  to  policies  listed  in 
Title  V  as  those  specifically  excluded  from  the  duplication  prohibi¬ 
tion  if  they  always  pay  without  regard  to  other  benefits.  It  would 
apply  only  to  policies  not  so  listed  that  do  not  pay  benefits  without 

regard  to  other  coverage.  .  . 

Policies  that  would  be  subject  to  the  disclosure  requirement  in¬ 
clude  but  are  not  limited  to:  specific  disease  policies,  hospital  con¬ 
finement  indemnity  policies,  long  term  care  policies,  policies  that 
provide  fixed  indemnity  benefits  for  nursing  home  care  nursing 
services  in  the  home  or  for  home  care,  and  policies  that  provide 
fixed  indemnity  benefits  for  any  medical  or  surgical  service  or 

tr<ThtTnew  provisions  pertaining  to  non-duplication  would  not  alter 
in  any  way  the  current  law  prohibition  on  the  sale  of  a  Medigap 

nolicv  to  a  Medicaid  beneficiary.  .  .  , , 

(b/ Loss  ratios  and  refund  of  premiums.— -The  provision  would 
clarify  that  the  OBRA  90  loss  ratio  standard  would  apply  to  poli¬ 
cies  sold  or  renewed  after  the  effective  date  of  the  provision.  With 
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respect  to  a  refund  or  credit  for  policies  issued  prior  to  the  effective 
date  of  the  provision,  the  calculation  would  be  based  on  aggregate 
benefits  provided  and  premiums  collected  for  all  policies  issued  by 
an  insurer  in  a  state  and  based  only  on  aggregate  benefits  provided 
and  premiums  collected  under  the  policies  after  the  effective  date. 
Other  minor  and  technical  drafting  errors  would  be  corrected. 

(c)  Pre-existing  condition  limitations. — The  provision  would  clar¬ 
ify  the  intent  of  OBRA  90  that,  in  the  case  of  individuals  enrolled 
in  part  B  prior  to  age  65,  Medigap  insurers  are  required  to  offer 
coverage,  regardless  of  medical  history,  for  a  six-month  period 
when  the  individual  reaches  age  65.  The  provision  would  also  clar¬ 
ify  that  insurers  are  prohibited  from  discriminating  in  the  price  of 
policies  for  such  an  individual,  based  upon  the  medical  or  health 
status  of  the  policyholder. 

(d)  Other  miscellaneous  and  technical  corrections. — The  provision 
would  clarify  that  certain  language  should  be  deleted  from  section 
12(C)  of  the  National  Association  of  Insurance  Commissioners 
Model  Regulations  pertaining  to  sales  commissions.  The  effective 
dates  for  various  provisions  would  be  modified.  Other  minor  and 
technical  drafting  errors  would  be  corrected. 

Effective  Date. — States  would  be  required  to  adopt  the  Federal 
standards  pertaining  to  provisions  (a)  and  (b)  effective  for  Medigap 
policies  sold  or  issued  beginning  on  January  1,  1997. 

States  in  which  the  legislature  was  not  scheduled  to  meet  during 
calendar  year  1996  would  be  required  to  adopt  the  standards  effec¬ 
tive  for  Medigap  policies  sold  or  issued  beginning  on  January  1, 
1998  or  the  first  day  of  the  first  quarter  after  the  close  of  the  next 
scheduled  meeting  of  the  State  legislature,  whichever  is  earlier. 

Provisions  (c)  and  (d)  would  be  effective  upon  the  date  of  enact¬ 
ment. 


Title  IX.  Quality  and  Consumer  Protection 
Subtitle  A.  Quality  management  and  improvement 
Sec.  1.  National  Quality  Management  Program 

Present  Law. — (a)  National  Quality  Management  Program. — The 
Peer  Review  Organization  (PRO)  was  established  to  monitor  the 
quality  of  care  provided  to  Medicare  patients  to  assure  that  serv¬ 
ices  are  medically  necessary,  provided  in  the  appropriate  setting, 
and  meet  professionally  recognized  standards  of  quality  health 
care.  PROs  conduct  certain  utilization  and  quality-of-care  reviews 
under  contract  with  the  Secretary.  In  response  to  identified  prob¬ 
lems,  PROs  are  authorized  to  initiate  a  variety  of  interventions 
ranging  from  continuing  education,  denial  of  payments  and  other 
sanctions. 

Although  the  principal  focus  of  PRO  review  is  inpatient  hospital 
services,  PRO  responsibilities  include  review  of  ambulatory  sur¬ 
gery,  health  maintenance  organizations  (HMOs),  as  well  as  some 
other  non-hospital  care. 

(b)  National  measures  of  quality  performance. — No  provision. 

(c)  Consumer  surveys. — No  provision. 

(d)  Profiling  health  care  providers. — No  provision. 

(e)  Quality-related  data. — No  provision. 
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(D  National  quality  standards  for  health  plans. — In  general,  Fed¬ 
eral  standards  relating  to  quality  assurance  have  not  been  estab¬ 
lished  for  health  plans. 

Under  Medicare  each  contract  with  an  eligible  organization  (i.e. 
health  maintenance  organization  or  competitive  medical  plan)  must 
provide  that  the  organization  may  not  operate  any  physician  incen¬ 
tive  plan  (as  defined  in  section  1876(i)(8)(B)  of  the  Social  Security 
Act)  unless  the  following  requirements  are  met:  (i)  no  specific  pay¬ 
ment  is  made  directly  or  indirectly  under  the  plan  to  a  physician 
or  a  physician  group  as  an  inducement  to  reduce  or  limit  medically 
necessary  services  provided  with  respect  to  a  specific  individual  en¬ 
rolled  with  the  organization;  (ii)  if  the  plan  places  a  physician  or 
a  physician  group  at  substantial  financial  risk  as  determined  by 
the  Secretary,  for  services  not  provided  by  the  physician  or  physi¬ 
cian  group,  the  organization  must  provide  stop-loss  protection  that 
is  adequate  and  appropriate  and  conduct  periodic  surveys  of  cur¬ 
rent  and  former  enrollees  on  degree  of  access  to  services  and  satis¬ 
faction  with  the  quality  of  services;  and  (iii)  upon  request  by  the 
Secretary,  the  entity  provides  the  Secretary  with  access  to  descrip¬ 
tive  information  regarding  the  plan,  in  order  to  permit  the  Sec¬ 
retary  to  determine  whether  the  plan  is  in  compliance  with  the 
physician  incentive  plan  requirements  of  this  section. 

(g)  Evaluating  and  reporting  of  quality  performance. — No  provi¬ 
sion. 

(h)  Guideline  development. — The  Federal  government  has  been 
supporting  the  development  of  practice  guidelines  since  1989.  The 
Agency  for  Health  Care  Policy  and  Research  (AHCPR)  is  funding 
the  development  of  16  guidelines  at  present,  and  may  develop  as 
many  as  10  new  guidelines  per  year.  AHCPR  has  completed  five 
guidelines  including  guidelines  on  pressure  ulcers,  urinary  inconti¬ 
nence,  acute  pain  management,  benign  prostatic  hyperplasia,  heart 
disease  and  management  of  cancer  pain. 

On  April  6,  1987,  HCFA  published  final  regulations  establishing 
criteria  for  Medicare  coverage  of  heart  transplants.  For  Medicare 
coverage  purposes,  heart  transplants  are  medically  reasonable  and 
necessary  when  performed  in  facilities  that  meet  certain  criteria. 
Facilities  that  wish  to  obtain  coverage  for  the  Medicare  patient  are 
required  to  submit  an  application  and  documentation  showing  their 
initial  and  ongoing  compliance  with  each  of  the  criterion. 

(i)  Research  on  health  care  quality— The  Department  of  Health 
and  Human  Services  conducts  and  supports  general  health  services 
research,  including  research  on  medical  effectiveness  and  outcomes. 

Explanation  of  provision.— (a)  National  Quality  Management 
Program. — The  Secretary  would  establish  and  oversee  a  perform¬ 
ance-based  program  of  quality  management  and  improvement  de¬ 
signed  to  enhance  the  quality,  appropriateness,  and  effectiveness  of 
health  care  services  rendered  in  the  United  States.  The  program 
would  be  known  as  the  National  Quality  Management  Program. 
The  National  Quality  Management  Program  would  be  implemented 
by  federally-qualified  independent  entities  (known  as  Quality  Im¬ 
provement  Organizations)  through  contracts  with  the  Secretary  of 
Health  and  Human  Services,  and  by  States  through  a  grant  pro¬ 
gram. 
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The  Secretary  would  select,  through  a  competitive  process,  no 
more  than  one  Quality  Improvement  Organization  to  serve  in  each 
State,  and  may  designate  one  organization  to  serve  multiple  contig¬ 
uous  States.  Each  contract  would  be  awarded  for  a  period  of  three 
years  and  would  be  renewable  for  an  additional  term  of  two  years, 
based  upon  evidence  of  successful  quality  improvement  perform¬ 
ance  without  reopening  the  competitive  selection  process. 

To  be  eligible  for  a  contract  under  this  section  an  organization 
would  be  required  to  be  a  private  sector,  not-for-profit  entity  whose 
governing  board  is  broadly  representative  of  consumers,  purchasers 
of  health  care,  health  professionals,  and  representatives  of  aca¬ 
demia.  Each  such  organization  would  be  required  to  be  staffed  by 
individuals  with  expertise  in  the  field  of  quality  improvement,  epi¬ 
demiology,  patient  outcome  assessment,  risk  adjustment,  clinical 
practice  guidelines,  health  services  data  analysis,  peer  review,  and 
provider  and  consumer  education. 

The  Secretary  would  establish  the  criteria  and  procedures  for  ap¬ 
proval  of  a  contract.  The  Secretary  would  not  enter  into  a  contract 
unless  the  contract  included  assurances  that  the  Quality  Improve¬ 
ment  Organization:  (i)  would  be  able  to  fulfill  specified  require¬ 
ments  that  are  set  forth  in  the  National  Quality  Management  Pro¬ 
gram;  (ii)  would  assist  in  the  development  of  innovative  patient 
education  programs;  (iii)  would  collaborate  with,  and  provide  tech¬ 
nical  assistance  to,  health  plans  and  health  professionals  in  ongo¬ 
ing  efforts  to  improve  quality  of  care;  (iv)  would  conduct  popu¬ 
lation-based  monitoring  of  practice  patterns;  (v)  would  develop  pro¬ 
grams  in  lifetime  learning;  (vi)  would  disseminate  information 
about  quality  management  programs;  and  (vi)  would  maintain  such 
records,  make  such  reports,  and  cooperate  with  such  audits  as  the 
Secretary  finds  necessary  to  determine  compliance. 

The  Secretary  would  make  grants  to  States  to  satisfy  specified 
requirements  that  are  set  forth  in  the  National  Quality  Manage¬ 
ment  Program.  To  apply  for  a  grant  a  State  would  submit  an  appli¬ 
cation  in  accordance  with  the  procedures  established  by  the  Sec¬ 
retary.  The  Secretary  would  establish  the  criteria  and  procedures 
for  approval  of  an  application.  The  Secretary  would  not  approve  an 
application  unless  the  application  included  assurances  that  the 
State:  (i)  would  be  able  to  fulfill  the  specified  requirements  in  the 
National  Quality  Management  Program;  (ii)  would  maintain  such 
records,  make  such  reports,  and  cooperate  with  such  audits  as  the 
Secretary  finds  necessary  to  determine  compliance;  and  (iii)  would 
only  use  funds  received  for  consumer  protection  and  quality  over¬ 
sight  activities.  The  Secretary  would  periodically  review  the  compli¬ 
ance  of  the  State. 

A  State  may  satisfy  any  of  the  requirements  under  the  National 
Quality  Management  Program  directlyv  or  through  arrangements 
with  individuals  or  entities  approved  by 'the  State.  Such  an  individ¬ 
ual  or  entity  must:  (i)  demonstrate  an  ability  to  fulfill  the  duty  del¬ 
egated  to  the  individual  or  entity  by  the  State;  and  (ii)  not  have 
a  financial  interest  in  a  health  plan,  institution  or  health  care  pro¬ 
vider  that  would  interfere  with  the  ability  to  fulfill  the  duty. 

The  Secretary  would  assume  the  duties  specified  to  be  performed 
by  the  Quality  Improvement  Organizations  if  an  organization  was 
not  available  in  a  State  or  if  an  organization  substantially  failed 
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to  satisfy  a  term  of  a  contract.  In  the  case  of  a  State  that  does  not 
receive  a  grant  or  that  substantially  failed  to  satisfy  a  term  of  an 
award,  the  Secretary  would  assume  in  the  State  the  duties  speci¬ 
fied  to  be  performed  by  the  State. 

Funding  of  $300  million  per  year  for  each  of  the  fiscal  years  1997 
through  2001  would  be  available  for  Quality  Improvement  Organi¬ 
zations  and  States  for  consumer  protection  and  quality  oversight 
efforts. 

(b)  National  measures  of  quality  performance. — The  Secretary 
would  develop  and  update  a  set  of  uniform  national  measures  of 
quality  performance.  The  measures  would  be  used  to  assess  the 
performance  of  health  plans,  institutions  and  health  care  profes¬ 
sionals.  The  measures  of  quality  performance  also  would  be  used 
by  health  plans  to  assess  the  satisfaction  of  their  members’  health 
status,  and  by  consumers  to  assist  in  health  plan  selection.  The 
measures  could  be  based  on  guidelines  developed  or  certified  by  the 
Administrator  for  Health  Care  Policy  and  Research,  research  spon¬ 
sored  by  the  Administrator  or  may  incorporate  standards  identified 
by  the  Secretary  as  meeting  public  health  objectives. 

In  developing  and  selecting  national  measures  of  quality  per¬ 
formance,  the  Secretary  would  consult  with  a  health  care  quality 
advisory  commission.  An  eleven-member  Commission  would  be  ap¬ 
pointed  by  the  Secretary  and  would  be  composed  of  representatives 
from  the  private  and  public  sectors  with  expertise  in  the  Fields  of 
health  care  quality,  and  privacy  of  health  information. 

The  Commission  would  provide  recommendations  to  the  Sec¬ 
retary  with  respect  to  the  development  and  selection  of  national 
measures  of  quality  performance,  the  establishment  of  an  appro¬ 
priate  sequence  for  the  interim  sets  of  national  measures  of  quality 
performance,  and  privacy  of  health  information  standards.  In  de¬ 
veloping  recommendations  the  Commission  would  consult  with  the 
Administrator  for  Health  Care  Policy  and  Research,  States,  health 
plans,  health  care  providers,  experts  in  quality  measurement,  pri¬ 
vate  sector  accrediting  bodies,  the  National  Association  of  Insur¬ 
ance  Commissioners,  appropriate  Federal  advisory  bodies,  and  con¬ 
sumers  of  health  care  services. 

The  national  measures  of  quality  performance  would  be  selected 
in  a  manner  that  provides  accurate,  comparable  information  on  the 
following  subjects:  (i)  access  to  health  care  services  by  enrollees;  (ii) 
appropriateness  of  health  care  services  provided  to  consumers;  (iii) 
outcomes  of  health  care  services  and  procedures;  (iv)  patient  func¬ 
tional  status,  patient  satisfaction,  and  risk  management  and  reduc¬ 
tion;  and  (v)  consumer  satisfaction. 

In  developing  and  selecting  national  measures  of  quality  per¬ 
formance  the  Secretary  would  use  the  following  criteria:  (i)  the 
measures  must  be  significant  in  terms  of  prevalence,  morbidity, 
mortality  or  cost;  (ii)  the  measures  must  be  representative  of  the 
range  of  services  provided  to  consumers;  (iii)  the  measures  must  be 
reliable  and  valid;  (iv)  the  data  needed  to  calculate  the  measures 
must  be  obtained  without  undue  burden  on  the  entity  or  individual 
providing  the  data;  (v)  the  measures  must  be  limited  to  the  mini¬ 
mum  amount  of  information  necessary  to  assess  the  performance  of 
health  plans,  institutions,  and  health  care  professionals;  (vi)  the 
measures  must  take  into  account  criteria  appropriate  to  rural  clini- 


cal  practice;  and  (vii)  the  measures  would  be  linked  to  a  health  out¬ 
come  based  upon  the  best  available  scientific  evidence. 

The  Secretary,  upon  the  advice  of  the  health  care  advisory  com¬ 
mission,  would  define  a  sequence  of  implementation  for  the  submis¬ 
sion  of  information  relating  to  the  quality  measures.  Such  informa¬ 
tion  would  initially  include  information  on  access  to  care,  and  a  de¬ 
scription  of  a  plan’s  structural  characteristics  (i.e.  data  on  the  num¬ 
ber,  types  and  locations  of  health  care  providers).  As  reliable  ‘Sand 
valid  data  becomes  available  (as  determined  by  the  Secretary),  and 
the  system  becomes  fully  operational  additional  data  would  be  sub¬ 
mitted. 

Each  health  plan,  and  institution  would  be  required  to  transmit 
to  each  State  data  necessary  for  the  State  to  assess  the  perform¬ 
ance  of  health  plans,  institutions,  and  health  care  professionals. 
The  State  would  be  required  to  transmit  the  results  of  such  assess¬ 
ment  to  the  quality  improvement  organizations.  The  quality  im¬ 
provement  organizations  would  conduct  such  audits  of  the  data 
submitted  as  are  necessary  to  ensure  that  the  data  is  valid,  reli¬ 
able,  and  complete.  The  quality  improvement  organizations  would 
be  required  to  publish  and  make  available  to  the  public  a  perform¬ 
ance  report  outlining  in  a  standard  format  the  performance  of  each 
health  plan,  institution,  and  health  care  professional  assessed  on 
the  national  measures  of  quality  performance.  The  report  would  in¬ 
clude  the  results  of  consumer  surveys.  Any  published  report  would 
be  transmitted  to  the  Secretary.  The  Secretary  would  compile  such 
reports  for  the  Congress. 

(c)  Consumer  surveys. — The  Secretary  would  develop  and  ap¬ 
prove  a  standard  design  for  consumer  surveys  to  ensure  the  collec¬ 
tion  of  valid,  reliable  and  comparable  survey  responses.  The  Sec¬ 
retary  would  develop  sampling  strategies  to  ensure  that  survey 
samples  adequately  measure  populations  that  are  considered  to  be 
at  risk  of  receiving  inadequate  health  care.  Health  plans,  and  insti¬ 
tutions  would  be  required  to  conduct  periodic  surveys  to  gather  in¬ 
formation  concerning  access  to  care,  use  of  health  services,  health 
outcomes,  and  patient  satisfaction.  A  summary  of  the  results  of  any 
survey  would  be  forwarded  to  the  States  and  included  in  the  pub¬ 
lished  report. 

(d)  Profiling  health  care  providers. — The  Secretary  would  adopt 

methodologies  for  profiling  the  patterns  of  practice  of  health  care 
providers  and  for  identifying  outliers.  An  outlier  would  mean  any 
health  care  provider  whose  pattern  of  practice  suggests  deficiencies 
in  the  quality  of  health  care  services  being  provided.  The  Secretary 
would  disseminate  the  methodologies  to  the  Quality  Improvement 
Organizations,  States,  and  health  plans.  The  Secretary  would  de¬ 
velop  standards  for  education  with  respect  to  outliers  to  assure 
quality.  'v 

The  Quality  Improvement  Organizations  would  be  required  to 
implement  the  methodologies  adopted  and  the  standards  estab¬ 
lished  with  respect  to  health  care  providers.  The  organizations 
would  be  responsible  for  ongoing,  continuous  external  analysis  and 
monitoring  of  community-wide  patterns  of  clinical  practice,  through 
profiling,  pattern  analysis,  and  outlier  identification  for  the  pur¬ 
pose  of  promoting  community  based  quality  improvement. 
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It  is  expected  that  the  Quality  Improvement  Organizations  would 
work  with  and  coordinate  their  activities  with  other  not-for-profit 
private  sector  quality  improvement  organizations. 

If  the  Quality  Improvement  Organization  finds,  after  affording 
reasonable  opportunities  for  improvement,  that  a  provider,  institu¬ 
tion  or  health  plan  fails  to  engage  in  quality  improvement  activities 
or  continues  to  furnish  services  of  poor  technical  quality,  the  Qual¬ 
ity  Improvement  Organization  would  be  required  to  notify  the  ap¬ 
propriate  federal  and  State  boards  or  boards  responsible  for  the  li¬ 
censing  and  discipline  of  providers  and  health  plans.  The  Quality 
Improvement  Organization  would  be  required  to  issue  a  report  an¬ 
nually  to  the  Secretary  on  their  findings. 

(e)  Quality-related  data. — All  health  plans,  institutions,  and 
health  care  providers  would  be  required  to  submit  information  to 
the  quality  improvement  organizations,  as  provided  by  the  Sec¬ 
retary,  in  order  to  enable  quality  review  activities,  and  for  practice 
parameters  and  outcomes  analysis.  The  required  information  would 
be  transmitted  using  a  uniform  electronic  format  established  by  the 
Secretary.  The  information  required  to  be  submitted  would  be  de¬ 
veloped  consistent  with  the  requirements  under  administrative 
simplification  and  would  be  required  to  use  the  least  burdensome 
data  collection  method  for  data  collection  under  this  section. 

(f)  National  quality  standards  for  health  plans. — Health  plans 
would  be  required  to  meet  standards  established  by  the  Secretary 
including  standards  to:  (i)  establish  an  internal  quality  assurance 
program;  (ii)  make  available  to  enrollees  information  about  their 
rights  and  responsibilities;  (iii)  provide  an  appeals  procedure  for  re¬ 
view  of  benefit  determinations;  (iv)  provide  a  grievance  process  that 
provides  for  effective  and  timely  responses  to  complaints;  (v)  estab¬ 
lish  procedures  for  taking  appropriate  remedial  action  whenever  in¬ 
appropriate  or  substandard  services  are  provided;  (vi)  verify  the 
credentials  of  participating  providers;  (vii)  establish  a  policy  to 
identify  and  investigate  sources  of  dissatisfaction,  outline  actions  to 
follow  up  on  the  findings  and  inform  providers  of  assessment  re¬ 
sults;  (viii)  give  reasonable  consideration  to  all  certified  profes¬ 
sionals  when  selecting  among  providers  in  a  provider  network;  and 
(ix)  establish  written  policies  and  procedures  to  ensure  that  the 
confidentiality  of  health  care  information  is  protected. 

The  requirements  relating  to  physician  incentive  plans  as  set 
forth  in  section  1876(i)(8)(A)  and  (B)  of  the  Social  Security  Act 
would  apply  to  all  health  plans.  In  addition,  any  managed  care 
plan  that  places  a  physician  or  a  physician  group  at  substantial  fi¬ 
nancial  risk  would  be  required  to  make  available,  upon  request  by 
enrollees,  providers,  or  potential  enrollees  descriptive  information 
on  the  financial  arrangements  in  the  physician  incentive  plan  re¬ 
lated  to  controlling  utilization  or  costs. 

The  Secretary  would  develop  rules  to  prohibit  health  insurers 
from  engaging  in  any  formal  or  informal  practice  including,  but  not 
limited  to,  the  establishment  of  contract  provisions,  oral  instruc¬ 
tions,  sanctions  or  protocols  which  would  in  any  way  restrict  the 
provider  or  are  intended  to  inhibit  the  provider  from  discussing 
with  patients  certain  practices  which  may  affect  the  patient’s  ac¬ 
cess  to  care.  Those  practices  would  include:  (i)  the  compensation  of 
the  provider;  (ii)  a  term  of  any  contract  between  the  insurer  and 
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the  provider;  and  (iii)  practices,  protocols,  or  patterns  of  applying 
utilization  review  procedures  of  the  insurer.  Such  rules  would  be 
enforced  with  sanctions  including  civil  monetary  penalties  of  an 
amount  not  more  than  $10,000  for  each  such  violation. 

(g)  Evaluating  and  reporting  of  quality  standards. — The  States 
would  be  required  to  monitor  periodically,  but  not  less  than  annu¬ 
ally  compliance  by  health  plans,  institutions  and  providers  with  re¬ 
quirements  applicable  under  the  national  quality  management,  pro¬ 
gram. 

If  the  State  finds,  after  affording  reasonable  opportunities  for  im¬ 
provement,  that  a  provider,  institution  or  health  plan  fails  to  en¬ 
gage  in  quality  improvement  activities  or  continues  to  furnish  serv¬ 
ices  of  poor  technical  quality,  the  State  would  be  required  to  en¬ 
force  the  requirements  under  this  section  by:  (i)  notifying  the  ap¬ 
propriate  federal  and  State  board  or  boards  responsible  for  the  li¬ 
censing  and  disciplining  of  providers;  (ii)  prohibiting  a  health  plan 
from  providing  coverage  in  the  State;  or  (iii)  imposing  a  civil  mone¬ 
tary  penalty. 

(h)  Guideline  development. — The  Secretary  would  establish  a 
procedure  by  which  individuals  and  entities  would  be  able  to  sub¬ 
mit  guidelines  to  the  Agency  for  Health  Care  Policy  and  Research 
(AHCPR)  for  evaluation  and  certification.  The  Secretary  would  di¬ 
rect  AHCPR  to  establish  and  oversee  a  clearinghouse  for  dissemi¬ 
nation  of  approved  practice  guidelines. 

The  Secretary  would  direct  AHCPR  to  develop  and  annually  up¬ 
date  practice  guidelines.  The  guidelines  would  be  required  to  be 
based  on  reliable  data,  including  data  from  outcomes. research  and 
clinical  knowledge.  The  guidelines  would  be  required  to  be  based 
on  data  that  demonstrates  the  degree  to  which  a  process  of  care  in¬ 
creases  the  probability  of  desired  patient  outcomes. 

The  Secretary  would  direct  AHCPR  to  develop  guidelines  for  cer¬ 
tain  medical  procedures  designated  by  the  Administrator  to  be  per¬ 
formed  only  in  tertiary  care  centers  that  meet  certain  criteria. 
Guidelines  would  be  developed  based  on  standards  for  frequency  of 
procedure  performance  and  intensity  of  support  mechanisms  that 
are  consistent  with  the  high  probability  of  desired  patient  outcome. 
No  payment  under  Medicare  would  be  required  to  be  made  for  such 
designated  procedures  which  were  in  violation  of  the  guidelines. 
The  Secretary  may  exclude  any  person  or  entity  from  participation 
in  Medicare  if  any  person  or  entity  provides  such  designated  serv¬ 
ice  that  such  person  or  entity  knows  or  should  know  is  in  violation 
of  this  section. 

The  Secretary  would  establish  a  procedure  for  the  development 
of  separate  pediatric  practice  guidelines  for  the  medical  treatment 
of  children,  and  would  be  required  to  support  research  on  outcomes 
of  health  care  services  and  procedures  provided  specifically  to  chil¬ 
dren. 

The  Secretary,  acting  through  the  Agency  for  Health  Care  Policy 
and  Research,  would  disseminate  practice  guidelines  to  Quality  Im¬ 
provement  Organization,  health  care  providers,  States,  and  inter¬ 
ested  parties. 

(I)  Research  on  health  care  quality. — The  Secretary  would  direct 
the  Agency  for  Health  Care  Policy  and  Research  (AHCPR)  to  sup¬ 
port  research,  including  research  relating  to:  (i)  outcomes  of  health 


539 


care  services  and  procedures;  (ii)  effective  and  efficient  dissemina¬ 
tion  of  information,  standards  and  guidelines;  (iii)  methods  of 
measuring  quality;  and  (iv)  design  and  organization  of  quality  of 
care  components  of  automated  health  information  systems.  AHCPR 
would  collect  data  from  outcomes  research  and  would  disseminate 
any  findings  to  the  States,  quality  improvement  organizations, 
health  care  providers  and  other  interested  parties. 

A  person  who  conducts  biomedical  or  behavioral  research  involv¬ 
ing  human  subjects,  including  clinical  trials,  would  be  prohibited 
from  directly  or  indirectly  receiving  any  funds  under  this  Act  if 
such  person  fails  to  comply  with  a  guideline  on  the  inclusion  of 
women  and  minorities  as  subjects  in  clinical  research  established 
by  the  National  Institutes  of  Health  under  the  Public  Health  Serv¬ 
ice  Act. 

Funding  would  be  reauthorized  from  the  Medicare  Trust  Fund 
for  the  Agency  for  Health  Care  Policy  and  Research  in  the  amount 
of  $6  million  per  year  for  each  of  the  fiscal  years  1995  through 
2000.  In  addition,  $6  million  per  year  for  each  of  the  fiscal  years 
1995  through  2000  would  be  authorized  for  health  service  research 
in  the  Department  of  Health  and  Human  Services. 

Effective  Date. — The  Secretary  would  be  required  to  establish  the 
standards  not  later  than  twelve  months  after  the  date  of  enact¬ 
ment.  The  provisions  would  be  effective  January  1,  1997.  An  excep¬ 
tion  would  be  provided  for  States  in  which  the  legislature  was  not 
scheduled  to  meet  during  calendar  year  1996.  These  States  would 
be  given  until  January  1,  1998  to  apply  for  a  grant. 

Sec.  2.  Grievance  and  Appeals  Process 

Present  Law. — Any  individual  dissatisfied  with  a  decision  relat¬ 
ing  to  the  amount  Medicare  will  pay  on  a  claim  or  whether  services 
received  are  covered  by  Medicare,  has  the  right  to  appeal  the  deci¬ 
sion.  Medicare  is  obligated  to  provide  written  notice  of  the  decision 
made  on  a  claim. 

Explanation  of  Provision. — Health  plans  would  be  required  to  no¬ 
tify  an  enrollee  of  denial  of  payment,  denial  of  services,  termination 
or  reduction  in  services.  The  health  plan  would  be  required  to  pro¬ 
vide  written  notice  within  30  days.  The  notice  would  be  required 
to  include:  (i)  language  calculated  to  be  understood  by  the  typical 
enrollee;  (ii)  an  explanation  of  the  specific  reasons  and  facts  under¬ 
lying  the  decision  to  deny,  reduce  or  fail  to  provide  services  or  pay 
the  claim;  and  (iii)  a  description  of  the  process  for  appealing  such 
decision.  If  the  health  plan  fails  to  notify  an  enrollee  within  10 
days,  such  failure  would  be  treated  as  an  approval  by  the  plan. 

An  enrollee  would  have  60  days  after  receipt  of  notice  of  the  de¬ 
nial,  or  termination  or  reduction  of  services  to  request  in  writing 
a  reconsideration  of  the  claim.  The  health  plan  would  be  required 
to  complete  any  review  and  provide  the  enrollee  notice  of  the  plan’s 
decision,  within  30  days  after  receipt  of  the  request  for  reconsider¬ 
ation.  All  reviews  would  be  required  to  be  done  by  an  individual 
who  did  not  make  the  initial  decision  denying  the  claim  and  who 
is  authorized  to  approve  the  claim.  The  decision  must  be  in  writing, 
and  set  forth  the  specific  reasons  for  the  denial,  including  the  medi¬ 
cal  basis  for  the  determination. 
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Health  plans  would  be  required  to  provide  for  preauthorization 
of  any  claim  submitted  by  an  individual  or  a  provider  consisting  of 
a  request  for  preauthorization  of  items  or  services  which  are  ac¬ 
companied  by  an  attestation  that  failure  to  immediately  provide 
the  items  or  services  could  reasonably  be  expected  to  result  in:  (i) 
placing  the  health  of  the  individual  claimant  (or,  with  respect  to  an 
individual  claimant  who  is  a  pregnant  woman,  the  health  of  a 
woman  or  her  unborn  child)  in  serious  jeopardy;  (ii)  serious  impair¬ 
ment  to  bodily  functions;  or  (iii)  serious  dysfunction  of  any  bodily 
organ  or  part.  A  health  plan  would  be  required  to  make  a  deter¬ 
mination  within  24  hours  after  submission  of  a  claim  to  the  plan. 
Any  claim  which  is  denied  may  be  filed  in  court  without  having  to 
exhaust  the  remedies  available  under  the  health  plan.  For  emer¬ 
gency  care,  no  pre-authorization  would  be  required. 

Each  State  would  be  required  to  establish  a  review  office  pursu¬ 
ant  to  standards  established  by  the  Secretary.  The  State  review  of¬ 
fice  would  be  required  to  have  appropriately  trained  individuals 
evaluating  and  deciding  the  cases.  Any  person  who  is  aggrieved  by 
any  act  or  practice  engaged  in  by  a  health  plan  which  consists  of 
or  results  in  the  denial  of  payment,  denial  or  services  or  termi¬ 
nation  or  reduction  in  services  may  file  a  complaint  with  the  com¬ 
plaint  review  office.  Such  complaints  may  only  be  filed  after  the 
claimant  has  exhausted  the  remedies  under  the  plan.  Any  decision 
made  by  a  State  review  office  would  be  non-binding,  and  nothing 
would  prohibit  an  individual  from  seeking  review  through  the  judi¬ 
cial  system. 

A  judicial  review  of  a  decision  of  a  health  plan  or  a  State  review 
office  would  be  available  at  the  claimant’s  option.  A  complaint  may 
not  be  filed  in  a  court  of  competent  jurisdiction  until  the  complain¬ 
ant  has  exhausted  all  remedies  provided  by  the  health  plan  with 
respect  to  denial  of  payment,  denial  of  services  or  termination  or 
reduction  in  services. 

Effective  Date. — January  1,  1997.  An  exception  would  be  provided 
for  States  in  which  the  legislature  was  not  scheduled  to  meet  dur¬ 
ing  calendar  year  1996.  These  States  would  be  required  to  adopt 
the  standards  beginning  on  January  1,  1998. 

Sec.  3.  Additional  Remedies  and  Enforcement  Provisions 

Present  Law. — There  is  no  comprehensive  protection  from  dis¬ 
crimination  against  individuals  with  respect  to  the  delivery  of 
health  care.  There  are  a  number  of  Federal  laws  which  protect  cer¬ 
tain  individuals  against  certain  types  of  discriminatory  action,  in¬ 
cluding: 

(i)  The  Equal  Pay  Act  of  1963  which  prohibits  employers  subject 
to  the  Fair  Labor  Standards  Act  from  discriminating  against  em¬ 
ployees  on  the  basis  of  sex  by  paying  differential  wages; 

(ii)  section  4  of  the  Age  Discrimination  in  Employment  Act  which 
generally  prohibits  employers  from  “discriminating  against  individ¬ 
uals  with  respect  to  compensation,  terms,  conditions,  or  privileges 
of  employment  because  of  such  individuals’  age;” 

(iii)  provisions  of  the  Immigration  Reform  and  Control  Act  which 
prohibits  employers  from  discriminating  against  legal  aliens  or  per¬ 
sons  who  appear  foreign; 
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(iv)  section  1981  of  the  Civil  Rights  Act  of  1866  which  prohibits 
employment  discrimination  based  on  race,  alienage,  and  national 
origin; 

(v)  The  Americans  with  Disabilities  Act  (ADA)  which  prohibits 
discrimination  against  a  “qualified  person  with  a  disability;” 

(vi)  title  VI  of  the  Civil  Rights  Act  of  1964  which  generally  pro¬ 
hibits  recipients  of  Federal  financial  assistance  from  excluding  per¬ 
sons  from  participation  in  or  subjecting  persons  to  discrimination 
under  any  Federally  assisted  program  or  activity  because  of  such 
person’s  race,  color  or  national  origin;  and 

(vii)  title  IX  of  the  Education  Amendments  of  1972  which  pro¬ 
hibits  discrimination  based  on  sex  by  educational  institutions  re¬ 
ceiving  Federal  financial  assistance. 

Explanation  of  Provision. — Any  health  plan,  any  health  alliance, 
any  State,  or  any  health  program  or  activity  receiving  federal  fi¬ 
nancial  assistance  that  engages  in  activity,  either  directly,  indi¬ 
rectly  or  through  contractual  arrangements,  that  has  the  effect  of 
discriminating  against  any  individual  on  the  basis  of  race,  national 
origin,  gender,  age,  religion,  language,  disability,  sexual  orienta¬ 
tion,  income,  health  status  or  anticipated  need  for  health  services 
would  be  liable  to  that  individual  or  entity. 

Any  person  may  commence  a  civil  action  to  obtain  relief  for  viola¬ 
tion.  If  the  court  finds  that  a  violation  has  occurred,  the  court  may 
grant  compensatory  and  punitive  damages,  or  injunctive  relief  and 
order  such  affirmative  action  as  may  be  appropriate.  The  court  may 
allow  the  prevailing  party,  other  than  the  United  States,  reason¬ 
able  costs,  including  attorney’s  fees  and  expert  witness  fees. 

The  Secretary  of  the  U.S.  Department  of  Health  and  Human 
Services  would  promulgate  regulations  that  provide  for  the  routine 
collection  and  reporting,  by  race,  national  origin,  sex,  language,  in¬ 
come,  age,  and  residence,  to  enable  the  Secretary  to  determine 
whether  individuals  and  entities  are  complying  with  this  section. 
The  regulations  would  be  required  to  ensure  that  any  data  col¬ 
lected  under  this  section  be  collected  using  the  least  burdensome 
method.  The  Secretary  would  compile,  analyze  and  make  public  the 
data  collected  under  this  section. 

Effective  Date. — January  1,  1996. 

Sec.  4.  Privacy  of  Information  Standards  for  Protected  Health 

Information 

Present  Law.— There  is  no  consistent,  comprehensive  protection 
for  privacy  in  health  care  information.  At  the  Federal  level  there 
are  a  number  of  laws  which  protect  certain  types  of  information. 
The  Privacy  Act  of  1974  protects  individuals  from  Federal  agencies’ 
disclosure  of  confidential  information.  Provisions  of  the  Social  Secu¬ 
rity  Act  prohibit  disclosure  of  information  obtained  by  officers  or 
employees  of  the  Department  of  Health  and  Human  Services.  In 
addition,  there  is  a  Federal  law  which  prescribes  confidentiality  re¬ 
quirements  for  records  of  patients  who  seek  drug  or  alcohol  treat¬ 
ment  at  federally  funded  facilities.  . 

There  are  no  Federal  laws  which  define  an  individual  s  specific 
right  to  privacy  in  his  or  her  personal  health  care  information  held 
in  the  private  sector  and  by  State  and  local  government.  There  is 
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significant  variation  in  the  quality  of  State  laws  regarding  privacy 
in  health  care  information. 

Explanation  of  Provision. — Standards  would  apply  to  any  individ¬ 
ual  or  entity  who  receives,  collects,  uses  or  maintains  protected 
health  information.  Protected  health  information  means  any  infor¬ 
mation  in  any  form  that  identifies  an  individual  and  relates  to  the 
physical  or  mental  health  of  the  individual,  the  provision  of  health 
care  to  the  individual,  or  payment  for  the  provision  of  health  care 
to  the  individual.  Protected  health  information  may  only  be  used 
for  the  purpose  for  which  the  information  was  collected  or  received. 

Any  individual  or  entity  may  disclose  protected  health  informa¬ 
tion  if  such  use  or  disclosure  is:  (i)  for  the  purpose  of  providing 
health  care  to  an  individual;  (ii)  for  the  purpose  of  providing  for  the 
payment  for  health  care  services  for  an  individual;  (iii)  for  use  by 
a  health  oversight  agency  for  a  purpose  authorized  by  law;  (iv)  for 
use  in  disease  or  injury  reporting,  public  health  surveillance,  or 
public  health  investigations  as  legally  authorized;  (v)  used  to  allevi¬ 
ate  emergency  circumstances  affecting  the  health  or  safety  of  an  in¬ 
dividual;  (vi)  pursuant  to  the  Federal  Rules  of  Civil  Procedure,  the 
Federal  Rules  of  Criminal  Procedure,  or  comparable  rules  of  other 
courts  or  administrative  agencies;  (vii)  pursuant  to  a  law  requiring 
the  reporting  of  specific  medical  information  or  child  abuse  or  ne¬ 
glect  information  to  law  enforcement  authorities;  (viii)  made  to  a 
law  enforcement  agency  for  the  use  in  an  investigation  or  prosecu¬ 
tion  as  authorized  by  law;  (ix)  pursuant  to  a  subpoena,  summons 
or  warrant;  (x)  for  use  in  a  health  research  project  and  quality  as¬ 
sessment  under  the  national  quality  and  assurance  program;  and 
(xi)  for  use  in  licensing,  accrediting  or  certifying  health  facilities  or 
health  professionals. 

Protected  health  information  may  be  disclosed  to  the  next  of  kin 
or  legal  representative  of  the  individual  if  the  individual  has  not 
previously  objected  to  the  disclosure  and  the  information  disclosed 
relates  to  the  ongoing  provision  of  health  care  to  the  individual.  A 
patient  would  have  the  right  to  inspect,  copy  and  seek  correction 
of  protected  health  information.  Information  could  only  be  withheld 
from  the  patient  if  the  inspection  or  copying  of  the  information 
would  in  the  exercise  of  reasonable  medical  judgment  cause  suffi¬ 
cient  harm  to  the  individual  or  if  the  information  identifies  a  con¬ 
fidential  source. 

The  use  or  disclosure  of  protected  health  information  would  be 
limited  to  the  minimum  amount  of  information  necessary  to  accom¬ 
plish  the  purpose  for  which  the  information  is  used  or  disclosed. 
Nothing  in  this  provision  would  require  the  disclosure  of  protected 
health  information  not  otherwise  required  to  be  disclosed  by  law. 
All  individuals  and  entities  that  use  or  disclose  protected  health  in¬ 
formation  would  be  required  to  maintain  reasonable  and  appro¬ 
priate  safeguards  to  ensure  the  integrity  and  confidentiality  of  pro¬ 
tected  health  information. 

The  Secretary  would  develop  standards  with  respect  to  protecting 
and  shielding  the  identity  of  a  patient.  In  developing  these  stand¬ 
ards  the  Secretary  would  consult  with  the  health  care  quality  advi¬ 
sory  commission.  In  developing  recommendations,  the  Commission 
would  be  required  to  review  all  relevant  information  including 
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standards  developed  by  the  National  Association  of  Insurance  Com¬ 
missioners. 

Health  information  may  be  disclosed  if  a  patient  has  signed  a  pa¬ 
tient  authorization  form.  The  authorization  form  must  specify  the 
individual  authorized  to  disclose  such  information,  the  person  to 
whom  the  information  is  to  be  disclosed  and  the  information  to  be 
disclosed.  The  Secretary  would  develop  standards  with  respect  to 
patient  authorizations  for  disclosures  that  are  in  electronic  form. 
The  privacy  of  information  standards  would  not  apply  to  individ¬ 
uals  who  are  casual  recipients  of  health  information. 

Any  individual  who  substantially  fails  to  comply  with  the  privacy 
of  information  standards  would  be  subject,  in  addition  to  any  other 
penalties  that  may  be  prescribed  by  law,  to  a  civil  money  penalty 
of  not  more  than  $10,000  for  each  such  violation. 

Any  individual  aggrieved  by  any  act  of  an  individual  or  entity  in 
violation  of  this  section  may  bring  a  civil  action  in  the  district  court 
of  the  United  States.  The  court  may  award  actual  damages  and 
grant  equitable  relief.  In  an  action  where  a  complainant  has  pre¬ 
vailed  because  of  a  knowing  violation,  the  court  may  award  puni¬ 
tive  damages  and  reasonable  attorneys’  fees  and  costs.  No  action 
may  be  brought  unless  such  action  is  begun  within  two  years  from 
the  date  of  the  act  complained  of  or  the  discovery  of  such  an  act. 

Effective  Date. — January  1,  1996. 

Subtitle  B.  Information  systems  and  administrative  simplification 
Sec.  5.  Health  Security  Cards 

Present  Law. — No  provision. 

Explanation  of  Provision. — Each  beneficiary  of  a  qualified  health 
plan,  including  Medicare  and  Medicare  Part  C  would  be  issued  a 
health  security  card.  The  card  would  be  in  a  form  similar  to  that 
of  a  credit  card  and  would  have  information  encoded  in  electronic 
form.  The  health  security  card  would  not  become  an  identification 
document  for  purposes  beyond  the  provision  of  health  care. 

Each  card  would  include  a  universal  health  claims  identification 
number,  which  would  be  the  social  security  number  of  the  bene¬ 
ficiary.  In  the  case  of  an  infant  or  other  individual  to  whom  such 
a  number  has  not  been  issue,  the  Social  Security  number  of  the 
parent  or  guardian  would  be  used  as  the  identification  number. 
The  Secretary  would  establish  standards  with  respect  to  the  form 
and  information  to  be  contained  on  the  cards.  The  card  would  con¬ 
tain  information  relating  to  organ  donation.  A  civil  money  penalty 
of  an  amount  not  to  exceed  $100  for  each  violation,  would  apply  to 
plans  which  did  not  issue  a  health  security  card. 

Effective  Date. — The  Secretary  would  first  establish  the  stand¬ 
ards  for  uniform  health  claims  cards  not  later  than  eighteen 
months  after  the  date  of  enactment.  The  provision  would  be  effec¬ 
tive  twelve  months  after  the  date  the  standards  are  established  by 
the  Secretary. 

Sec.  6.  Requirement  for  Entitlement  Verification  System 

Present  Law.—  The  Omnibus  Budget  Reconciliation  Act  of  1993 
provided  for  the  establishment  of  a  Medicare  and  Medicaid  Cov- 
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erage  Data  Bank  within  the  Department  of  Health  and  Human 
Services  to  ensure  that  employers  (and  other  insuring  entities)  are 
primary  payer,  when  Medicare  and  Medicaid  should  be  secondary 
payer.  Beginning  February  28,  1995,  employers  with  group  health 
plans  will  be  required  to  report  to  the  Data  Bank  such  information 
as  the  name  and  taxpayer  identification  number  of  the  persons  cov¬ 
ered  under  the  employer  plan. 

Explanation  of  Provision. — The  Secretary  would  provide  fo£  an 
electronic  system  for  the  verification  of  an  individual’s  enrollment 
in  a  qualified  health  plan,  including  Medicare  and  Medicare  Part 
C  and  entitlement  to  benefits.  The  Secretary  would  establish  stand¬ 
ards  respecting  the  requirements  for  certification  of  entitlement 
verification  systems.  The  system  would  be  required  to  be  able  to  co¬ 
ordinate  benefit  information  among  health  plans,  Medicare  and 
Medicare  Part  C. 

Health  plans  subject  to  the  verification  requirements  would  be 
defined  to  exclude  workers  compensation  and  automobile  insur¬ 
ance.  The  Secretary  would  establish  standards  with  respect  to  the 
type  of  information  that  employers  and  health  plans,  including 
Medicare  and  Medicare  Part  C  would  be  required  to  submit.  Infor¬ 
mation  reported  would  include:  (i)  name,  address  and  Social  Secu¬ 
rity  number  of  the  individuals  enrolled;  (ii)  race  and  ethnicity  data; 
(iii)  name,  address  and  identification  number  of  the  health  plan 
elected;  (iv)  the  type  of  coverage  elected;  (v)  the  period  during 
which  such  coverage  is  elected;  (vi)  status  of  individuals  with  re¬ 
spect  to  deductibles,  copayments  and  out-of-pocket  limits;  and  (vii) 
coordination  of  benefit  information  appropriate  in  determining  li¬ 
ability  in  cases  in  which  benefits  may  be  payable  under  two  or 
more  health  plans.  The  information  would  have  to  be  submitted  pe¬ 
riodically  whenever  eligibility  for  coverage  changed.  Any  individual 
or  entity  that  fails  to  provide  enrollment  information  on  a  timely 
basis  would  be  subject  to  civil  monetary  penalties  not  to  exceed 
$100  for  each  day  in  which  such  failure  persists. 

The  enrollment  verification  system  would  be  required  to  accept 
inquiries  from  health  care  providers,  health  plans,  Medicare,  Medi¬ 
care  Part  C,  and  any  other  individual  or  entity  determined  appro¬ 
priate  by  the  Secretary.  The  system  would  be  required  to  be  capa¬ 
ble  of  accepting  inquiries  in  a  variety  of  electronic  and  other  forms 
including  through  the  use  of  electronic  card  readers,  touch-tone 
telephones,  or  computer  modems. 

The  enrollment  verification  system  would  be  required  to  respond 
to  such  inquiries  in  a  variety  of  electronic  and  other  forms,  includ¬ 
ing  modem  transmission,  computer  synthesized  voice  communica¬ 
tion  and  fax  machine  transmission. 

The  Secretary  may  impose  a  fee  for  the  acceptance  of,  or  re¬ 
sponses  to,  an  inquiry  to  the  verification  system. 

In  developing  a  system  the  Secretary  would  take  into  account  the 
recommendations  of  private  sector  task  forces,  including  the 
Workgroup  on  Electronic  Data  Interchange,  the  National  Uniform 
Billing  Committee,  the  Uniform  Claim  Task  Force  and  national  or¬ 
ganizations  representing  healthcare  financial  managers. 

The  Secretary  would  develop  public  domain  software  which  could 
be  used  by  hospitals,  physicians,  and  other  providers  to  submit 
claims  electronically  to  health  plans. 
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Upon  implementation  of  the  eligibility  verification  system,  the 
Medicare  and  Medicaid  Coverage  Data  Bank,  enacted  in  OBRA  ’93 
would  be  repealed. 

Effective  Date. — The  Secretary  would  establish  the  standards  not 
later  than  twelve  months  after  the  date  of  enactment.  The  provi¬ 
sion  would  be  effective  six  months  after  the  date  the  standards  are 
established  by  the  Secretary. 

Sec.  7.  Uniform  Claims  and  Electronic  Data  Set 

Present  Law. — (a)  Uniform  claims  formats. — No  provision.  How¬ 
ever,  uniform  claims  forms  have  been  developed  known  as  the  UB- 
82  and  UB— 92  for  hospital  care,  and  the  HCFA-1500  for  physician 
services.  Providers  are  required  to  use  these  forms  in  submitting 
claims  to  Medicare. 

(b)  Uniform  coding  of  procedures  and  diagnoses. — The  Omnibus 
Reconciliation  Act  of  1986  (OBRA  ’86)  required  fiscal 
intermediaries  to  require  hospitals,  as  a  condition  of  payment  for 
outpatient  services,  to  use  the  HCFA  common  procedure  coding 
system.  Physicians  are  required  to  use  the  ICDM-9  coding  for  diag¬ 
noses  in  submitting  claims  for  payment. 

(c)  Unique  provider  identifier. — The  Consolidated  Omnibus  Rec¬ 
onciliation  Act  of  1985  (COBRA)  required  the  Secretary  to  develop 
a  system  of  uniform  provider  identification  numbers  (UPINs)  for 
use  under  the  Medicare  program. 

(d)  Public  domain  software. — No  provision. 

(e)  Submission  of  claims  to  Medicare  and  Medicaid. — Medicare 
claims  are  submitted  to  fiscal  intermediaries  in  the  case  of  Part  A 
claims,  and  carriers  in  the  case  of  Part  B  claims.  Fiscal 
intermediaries  and  carriers  provide  services  under  contract  to  the 
Secretary  and  are  reimbursed  for  their  costs  with  funds  appro¬ 
priated  from  the  two  Medicare  trust  funds. 

(f)  Clinical  laboratory  claims. — Medicare  payment  will  be  made 
only  to  the  person  or  entity  which  performed  or  supervised  the  per¬ 
formance  of  such  laboratory  services. 

Explanation  of  Provision. — (a)  Uniform  Claims  Formats.— -All 
claims  submitted  by  providers  would  be  transmitted  using  a  uni¬ 
form  electronic  format  to  be  developed  by  the  Secretary.  The  stand¬ 
ards  would  relate  to  the  form  and  manner  of  submission  of  claims 
and  would  define  the  data  elements  to  be  contained  in  a  uniform 
electronic  claims  data  set. 

The  electronic  format  would  be  required  to  be  consistent  with  the 
standards  for  electronic  claims  developed  by  the  American  National 
Standards  Institute  and  would  be  developed  in  consultation  with 
various  groups,  including  the  Workgroup  on  Electronic  Data  Inter¬ 
change,  the  National  Uniform  Billing  Committee,  the  Uniform 
Claim  Task  Force  and  the  Computer-based  Patient  Record  Insti- 

tUHealth  care  providers  and  health  plans,  including  Medicare  and 
Medicare  Part  C  would  be  required  to  use  the  uniform  claim  forms. 
A  civil  money  penalty,  not  to  exceed  $100  for  each  violation,  would 
apply  to  plans  and  to  providers,  if  they  did  not  comply. 

(b)  Uniform  coding  of  procedures  and  diagnoses.— The  Secretary 
would  develop  a  single,  uniform  coding  system  for  procedures  and 
diagnoses.  In  developing  a  uniform  coding  system  for  procedures 
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and  diagnoses  the  Secretary  would,  to  the  maximum  extent  pos¬ 
sible,  use  the  current  procedural  terminology  system  (CPT-4  and 
the  ICDM-9)  with  additional  coding  developed  as  necessary  by  the 
Secretary. 

(c)  Unique  provider  identifier. — Each  provider,  group  practice 

and  health  plan  would  be  required  to*submit  claims  using  a  unique 
provider  identification  number  similar  to  the  UPIN  used  for  Medi¬ 
care.  , 

(d)  Public  domain  software. — The  Secretary  would  develop  public 
domain  software  which  could  be  used  by  hospitals,  physicians,  and 
other  providers  to  submit  claims  electronically  to  health  plans 
through  the  national  health  claims  network. 

(e)  Submission  of  claims  to  Medicare. — Providers  would  submit 
claims  to  Medicare  through  the  national  health  claims  network  (de¬ 
scribed  below). 

(0  Clinical  laboratory  claims. — Claims  for  clinical  laboratory 
services  would  be  required  to  be  submitted  directly  by  the  person 
or  entity  that  performed  (or  supervised  the  performance  of)  the 
tests  to  the  plan  in  a  manner  consistent  with  the  requirements  for 
direct  submission  of  such  claims  under  the  Medicare  program. 

Effective  Date.— The  Secretary  would  be  required  to  provide  for 
standards  for  uniform  claims  and  would  develop  and  make  avail¬ 
able  the  public  domain  software  within  eighteen  months  after  the 
date  of  enactment.  Providers  would  be  required  to  submit  claims 
using  the  standards  six  months  after  the  standards  were  promul¬ 
gated. 


Sec.  8.  Electronic  Reporting 

Present  Law. — No  provision. 

Explanation  of  Provision. — The  Secretary  would  promulgate 
standards  for  electronic  reporting  of  uniform  clinical  data  sets.  The 
standards  would  include:  (i)  a  definition  of  a  uniform  hospital  clini¬ 
cal  data  set  and  a  uniform  patient  information  data  set  for  claims 
adjudication  and  for  quality  review;  (ii)  a  specification  of,  and  man¬ 
ner  of  presentation  of,  the  individual  data  elements;  (iii)  standards 
concerning  the  electronic  transmission  of  such  data  sets;  and  (iv) 
standards  relating  to  protecting  the  confidentiality  and  privacy  of 
electronic  data. 

In  establishing  standards  the  Secretary  would  ensure  that  the 
development  of  such  standards  would  be  coordinated  with  the 
health  care  quality  advisory  commission,  with  the  development  of 
the  standards  for  the  uniform  electronic  claims  data  set.  The  devel¬ 
opment  of  these  standards  would  be  in  consultation  with  the  Amer- 
ican  National  Standards  Institute,  hospitals,  and  health  benefit 
plans,  f  he  standards  for  the  uniform  and  electronic  data  set  would 
be  developed  to  the  maximum  extent  practicable  to  be  consistent 
with  existing  standards,  including  those  set  by  the  American  Na¬ 
tional  Standards  Institute. 

As  a  condition  of  Medicare  participation,  each  hospital  would  be 
required  to  maintain  hospital  clinical  data  in  electronic  form  in  ac¬ 
cordance  with  these  standards.  Each  hospital  would  be  required  to 
transmit  electronically  data  upon  request  of  the  Secretary,  a  utili¬ 
zation  and  quality  control  peer  review  organization  or  fiscal 
intermediary  or  carrier.  A  health  plan  may  not  require  that  a  hos- 
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pital  provide  any  data  not  in  the  uniform  hospital  clinical  data  set. 
The  Secretary  could  grant  waivers  for  rural  and  small  community 
hospitals  if  the  hospital  could  show  that  the  requirement  would 
cause  financial  hardship  on  the  hospital. 

State  quill  pen  laws  that  require  medical  or  health  information 
to  be  maintained  in  written  form  would  be  preempted. 

Effective  Date. — The  Secretary  would  establish  the  standards  re¬ 
lating  to  a  uniform  hospital  clinical  data  set  and  uniform  patient 
information  clinical  data  set  prior  to  January  1,  2000.  The  provi¬ 
sion  concerning  maintaining  hospital  clinical  data  in  electronic 
form  would  be  effective  January  1,  2000. 

Sec.  9.  Uniform  Hospital  Reporting 

Present  Law. — The  Omnibus  Reconciliation  Act  of  1987  (OBRA 
’87)  required  the  Secretary  to  establish  a  uniform  hospital  report¬ 
ing  demonstration  project  in  two  States.  Under  the  demonstration, 
hospitals  in  Colorado  and  California  are  required  to  submit  cost-re¬ 
porting  data  based  on  a  uniform  hospital  reporting  format  devel¬ 
oped  by  the  Secretary. 

Explanation  of  Provision. — All  Medicare-participating  hospitals 
would  be  required  to  submit  cost-reporting  data  based  on  regula¬ 
tions  established  by  the  Secretary. 

Effective  Date. — Hospitals  would  be  required  to  report  using  the 
uniform  hospital  report  for  cost  reporting  periods  beginning  during 
or  after  FY  1995. 

Subtitle  C.  National  program  to  control  fraud  and  abuse 
Sec.  10.  National  Health  Care  Fraud  and  Abuse  Program 

Present  Law. — (a)  National  Fraud  and  Abuse  Program. — The  Of¬ 
fice  of  the  Inspector  General  of  the  Department  of  Health  and 
Human  Services  and  the  Attorney  General  are  responsible  for  in¬ 
vestigating  and  prosecuting  health  care  fraud  and  abuse  within  the 
Medicare  and  Medicaid  programs.  The  staff  within  the  Office  of  the 
Inspector  General  (including  investigators,  auditors  and  analysts) 
are  responsible  for  investigating  and  adjudicating  fraud  and  abuse 
throughout  the  Department  of  Health  and  Human  Services,  includ¬ 
ing  the  Medicare  and  Medicaid  programs.  The  Office  of  the  Inspec¬ 
tor  General’s  budget  in  FY  1993  was  $100  million. 

State  agencies  which  are  charged  with  administration  of  the 
Medicaid  program  also  provide  health  care  fraud  control  programs 
to  restrict  fraud  and  abuse  within  their  agencies. 

(b)  Fraud  and  abuse  account. — No  provision. 

Explanation  of  Provision.— (a)  National  Fraud  and  Abuse  Pro¬ 
gram. — The  Secretary  of  Health  and  Human  Services  (acting 
through  the  Inspector  General  of  the  Department  of  Health  and 
Human  Services)  and  the  Attorney  General  would  establish  and  co¬ 
ordinate  an  all-payer  national  health  care  fraud  and  abuse  control 
program.  The  administration  of  the  national  program  would  in¬ 
clude  the  coordination  of  the  Medicare  and  Medicaid  fraud  and 
abuse  programs. 

To  facilitate  the  enforcement  of  the  all-payer  health  care  fraud 
and  abuse  program,  the  Attorney  General  and  the  Inspector  Gen- 
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eral  would  be  authorized  to  conduct  investigations,  audits,  evalua¬ 
tions  and  inspections  relating  to  the  delivery  of  and  payment  for 
health  care,  and  to  have  access  to  all  records  available  to  health 
plans  relating  to  the  program. 

In  carrying  out  the  program,  the  Secretary  and  the  Attorney 
General  would  be  required  to  consult  with  and  arrange  for  the 
sharing  of  data  with  State  law  enforcement  agencies,  State  Medic¬ 
aid  fraud  control  units,  State  agencies  responsible  for  the  licensing 
and  certification  of  health  care  providers,  health  plans,  and  public 
and  private  third-party  insurers. 

All  health  plans,  providers,  and  others  would  be  required  to  co¬ 
operate  with  the  national  fraud  control  program  and  to  provide 
necessary  information  for  the  investigation  of  fraud  and  abuse.  The 
Secretary  and  the  Attorney  General  would  establish  procedures  to 
assure  the  confidentiality  of  the  information  required  by  the  na¬ 
tional  fraud  and  abuse  program  and  the  privacy  of  individuals  re¬ 
ceiving  health  care  services. 

Health  plans  and  providers  would  be  required  to  disclose  infor¬ 
mation  that  the  Secretary  and  the  Attorney  General  deem  appro¬ 
priate,  including  information  relating  to  the  ownership,  control  and 
management  of  a  health  care  entity.  In  carrying  out  the  duties  and 
responsibilities  under  the  program,  the  Inspector  General  and  the 
Attorney  General  would  be  authorized  to  exercise  all  powers  grant¬ 
ed  under  the  Inspector  General  Act  of  1978  in  the  same  manner 
and  same  extent  as  provided  for  in  the  Act. 

Any  individual  or  entity  who  fails  to  comply  with  a  request  of  the 
Office  of  the  Inspector  General  of  the  Department  of  Health  and 
Human  Services  or  the  Attorney  General  for  records,  documents 
and  other  information  necessary  to  carry  out  activities  under  the 
all-payer  fraud  and  abuse  control  program  may  be  excluded  from 
participating  in  Medicare  and  State  health  care  programs. 

A  qualified  immunity  (as  specified  in  section  1157(a)  of  the  Social 
Security  Act)  would  be  provided  to  persons  providing  information 
or  communications  to  the  Secretary  or  Attorney  General  under  the 
health  care  fraud  and  abuse  program. 

The  staff  within  the  Office  of  the  Inspector  General  of  the  De¬ 
partment  of  HHS  would  be  increased  to  administer  the  national 
health  care  fraud  control  program.  Appropriations  would  be  author¬ 
ized  for  additional  amounts  as  may  be  necessary  to  enable  the  Sec¬ 
retary  and  the  Attorney  General  to  administer  the  national  fraud 
and  abuse  program. 

(b)  Fraud  and  abuse  account. — Any  and  all  civil  money  penalties, 
fines,  forfeitures  and  damages  assessed  in  criminal,  civil  or  admin¬ 
istrative  health  care  cases,  along  with  any  gifts  and  bequests  would 
be  deposited  in  an  “All-payer  Health  Care  Fraud  and  Abuse  Con¬ 
trol  Account.”  The  Account  would  be  administered  by  a  Board  of 
Trustees  which  would  be  composed  of  the  Secretary  of  Treasury, 
the  Attorney  General,  the  Secretary  of  Health  and  Human  Serv¬ 
ices,  the  Inspector  General  and  a  State  Attorney  General.  The 
Board  of  Trustees  would  be  responsible  for  allocating  and  dispens¬ 
ing  funds  in  the  Account.  The  assets  in  the  account  would  be  used 
to  meet  the  operating  costs  of  the  national  health  care  fraud  and 
abuse  control  program  and  for  such  activities  that  are  designed  to 
educate  providers  about  the  fraud  and  abuse  provisions. 
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Effective  Date. — January  1,  1996. 

Sec.  11.  Anti-kickback  Statutory  Provision 

Present  Law. — (a)  Anti-kickback  statutory  provisions. — Individ¬ 
uals  who  knowingly  and  willfully  solicit,  receive,  offer,  or  pay  any 
remuneration,  including  any  kickback,  bribe,  or  rebate  in  return  for 
referring  or  inducing  an  individual  to  receive  a  covered  benefit 
under  Medicare,  or  in  return  for  purchasing,  leasing,  ordering  or 
arranging  for  any  good,  facility,  service  or  item  for  which  payment 
may  be  made  under  Medicare  is  guilty  of  a  felony  and  shall  be 
fined  not  more  than  $25,000,  imprisoned  for  not  more  than  five 
years,  or  both. 

(b)  Anti-kickback  exceptions. — Five  exceptions  exist  for  kickback 
violations.  The  anti-kickback  provisions  do  not  apply  to  the  follow¬ 
ing:  (i)  a  discount  or  other  reduction  in  price  obtained  by  a  provider 
of  services  or  other  entity  under  Medicare  or  a  State  health  care 
program  if  the  reduction  in  price  is  properly  disclosed  and  appro¬ 
priately  reflected  in  the  costs  claimed  or  charges  made  by  the  pro¬ 
vider  or  entity  under  Medicare  or  a  State  health  care  program;  (ii) 
any  amount  paid  by  an  employer  to  an  employee  (who  has  a  bona 
fide  employment  relationship  with  such  employer)  for  employment 
in  the  provision  of  covered  items  or  services;  (iii)  any  amount  paid 
by  a  vendor  of  goods  or  services  to  a  person  authorized  to  act  as 
a  purchasing  agent  for  a  group  of  individuals  or  entities  under 
specified  conditions;  (iv)  a  waiver  of  any  coinsurance  under  Part  B 
of  Medicare  by  a  Federally  qualified  health  care  center  with  respect 
to  an  individual  who  qualifies  for  subsidized  services  under  a  provi¬ 
sion  of  the  Public  Health  Service  Act;  and  (v)  any  payment  amount 
specified  by  the  Secretary  in  regulations. 

Explanation  of  Provision. — (a)  Anti-kickback  statutory  provi¬ 
sions. — An  intermediate  civil  monetary  penalty  of  up  to  $50,000  per 
violation  would  be  established  for  anti-kickback  violations.  The  cur¬ 
rent  criminal  fine  would  be  increased  to  no  more  than  $50,000.  An 
assessment  of  three  times  the  total  amount  of  remuneration  of¬ 
fered,  paid,  solicited  or  received,  would  be  established  as  an  addi¬ 
tional  sanction  for  both  civil  and  criminal  violations. 

A  kickback  violation  would  exist  if  a  person  knowingly  and  will¬ 
fully  solicits,  receives,  offers  or  pays  any  remuneration,  including 
kickbacks,  bribes  or  rebates  to  refer  an  individual  to  receive  a  cov¬ 
ered  benefit  under  Medicare  or  Medicaid.  A  kickback  violation 
would  exist  if  one  or  more  purposes  of  the  remuneration  were  un¬ 
lawful. 

(b)  Anti-kickback  exceptions. — The  current  exception  for  dis¬ 
counts  would  be  modified  to  prevent  a  provider  of  services  from  giv¬ 
ing  discounts  in  the  form  of  a  cash  payment.  The  current  exception 
for  bona  fide  employment  relationships  would  be  modified  to  re¬ 
quire  that  any  remuneration  be  consistent  with  fair  market  value, 
and  not  be  determined  in  a  manner  that  takes  into  account  the  vol¬ 
ume  or  value  of  any  referral.  The  exception  would  also  be  modified 
to  allow  employees  to  be  paid  remuneration  in  the  form  of  a  pro¬ 
ductivity  bonus  based  on  services  personally  performed  by  the  em¬ 
ployee. 

The  current  exception  for  waiver  or  reduction  of  coinsurance 
would  be  modified  to  allow  for  such  arrangements  if:  (i)  the  waiver 
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or  reduction  of  coinsurance  is  made  pursuant  to  a  public  schedule 
of  discounts  which  the  person  is  obligated  as  a  matter  of  law  to 
apply;  (ii)  the  waiver  or  reduction  of  coinsurance  is  not  offered  as 
part  of  any  advertisement  or  solicitation  and  the  person  determines 
in  good  faith  that  the  individual  is  in  financial  need;  (iii)  the  waiv¬ 
er  or  reduction  of  coinsurance  is  made*  pursuant  to  an  established 
program,  and  applies  to  a  defined  group  of  individuals  whose  in¬ 
comes  do  not  exceed  150  percent  of  poverty  (or  such  higher  percent¬ 
age  as  the  Secretary  may  permit);  (iv)  the  person  fails  to  collect  co- 
insurance  or  deductible  amounts  after  making  reasonable  collection 
efforts;  or  (v)  the  waiver  or  reduction  of  coinsurance  is  pursuant  to 
cost  sharing  schedules  or  supplemental  benefits  established  for 
managed  care  plans  under  this  Act. 

A  new  exception  would  be  provided  for  any  reduction  in  cost 
sharing  or  increased  benefits  given  to  an  individual,  any  amounts 
paid  to  a  provider  of  services  for  items  or  services  furnished  to  an 
individual,  or  any  discounts  or  reductions  in  price  given  by  the  pro¬ 
vider  for  such  items  or  services,  if  the  individual  is  enrolled  with 
a  health  plan  that  is:  (i)  furnishing  items  and  services  under  a  risk¬ 
sharing  contract  under  section  1876  or  1903(m);  or  (ii)  receiving 
payments  on  a  prepaid  basis,  under  a  demonstration  project  under 
section  402(a)  of  the  Social  Security  Amendments  of  1967  or  under 
section  222(a)  of  the  Social  Security  Amendments  of  1972. 

A  new  exception  would  be  provided  for  any  amounts  paid  to  a 
provider  of  services  for  items  or  services  furnished  to  an  individual, 
or  any  discounts  or  reductions  in  price  given  by  the  provider  for 
such  items  or  services,  if  the  items  or  services  furnished  by  a  physi¬ 
cian  or  provider  are  included  in  the  services  for  which  a  physician 
or  provider  is  paid  only  on  a  capitated  basis  by  a  health  plan  pur¬ 
suant  to  a  written  arrangement  and  in  which  the  physician  or  pro¬ 
vider  assumes  financial  risk  for  those  services. 

The  Secretary  would  be  authorized  to  impose  by  regulation  such 
other  requirements  as  needed  to  protect  against  program  or  patient 
abuse. 

Effective  Date. — January  1,  1996. 

Sec.  12.  Civil  Monetary  Penalty  Statutory  Provisions 

Present  Law. — Civil  money  penalties  may  be  imposed  for  each 
fraudulent  claim  for  reimbursement  under  the  Medicare  and  Med¬ 
icaid  programs.  In  addition,  twice  the  amount  claimed  may  be  as¬ 
sessed  against  the  fraudulent  party. 

The  violations  which  are  subject  to  civil  money  penalties  under 
the  Medicare  and  Medicaid  programs  include:  (i)  submitting  claims 
for  items  or  services  not  provided  or  which  were  false  or  fraudu¬ 
lent;  (ii)  submitting  claims  for  services  by  someone  who  was  not  a 
licensed  physician,  whose  license  was  obtained  through  misrepre¬ 
sentation,  or  who  misrepresented  his  or  her  qualification  as  a  spe¬ 
cialist;  and  (iii)  providing  items  or  services  by  an  excluded  practi¬ 
tioner. 

Civil  money  penalties  may  also  be  imposed  on  a  hospital  who 
knowingly  makes  a  payment  to  a  physician,  or  a  physician  who 
knowingly  accepts  payment  from  a  hospital  as  inducement  to  limit 
or  reduce  care  to  a  Medicare  or  Medicaid  patient. 
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Persons  liable  for  civil  money  penalties  are  given  an  opportunity 
for  a  hearing,  for  a  discretionary  appeal  to  the  Secretary,  and  for 
judicial  review  in  the  U.S.  Court  of  Appeals. 

Explanation  of  Provision. — A  civil  monetary  penalty  would  be  es¬ 
tablished  for  the  following  additional  types  of  improper  conduct:  (i) 
offering  inducements  to  individuals  under  the  Medicare  or  Medic¬ 
aid  program  that  such  person  knows  or  should  know  are  likely  to 
induce  the  individual  to  receive  an  item  or  service  from  a  particu¬ 
lar  provider,  except  that  a  managed  care  plan  may  provide  benefits 
to  enrollees  to  encourage  compliance  with  established  practice  pat¬ 
terns  of  medically  necessary  service;  (ii)  engaging  in  a  practice 
which  has  the  effect  of  limiting  or  discouraging  the  utilization  of 
medically  necessary  services;  (iii)  substantially  failing  to  cooperate 
with  a  quality  assurance  program  or  a  utilization  review  activity; 
and  (iv)  submitting  false  or  fraudulent  statements  to  any  Federal 
or  State  agency  relating  to  the  national  health  care  program. 

A  health  plan  that  substantially  fails  (defined  as  a  “pattern  of 
practice”)  to  provide  or  authorize  medically  necessary  items  or  serv¬ 
ices  that  are  required  to  be  provided  under  the  health  plan,  if  the 
failure  has  adversely  affected  (or  had  a  substantial  likelihood  of  ad¬ 
versely  affecting)  the  individuals,  would  also  be  subject  to  a  civil 
monetary  penalty. 

An  exception  would  be  provided  for  the  waiver  or  reduction  of  co- 
insurance  if:  (i)  the  waiver  or  reduction  of  coinsurance  is  made  pur¬ 
suant  to  a  public  schedule  of  discounts  which  the  person  is  obli¬ 
gated  as  a  matter  of  law  to  apply;  (ii)  the  waiver  or  reduction  of 
coinsurance  is  not  offered  as  part  of  any  advertisement  or  solicita¬ 
tion,  and  the  person  determines  in  good  faith  that  the  individual 
is  in  financial  need;  (iii)  the  waiver  or  reduction  of  coinsurance  is 
made  pursuant  to  an  established  program,  and  applies  to  a  defined 
group  of  individuals  whose  incomes  do  not  exceed  150  percent  of 
poverty  (or  such  higher  percentage  as  the  Secretary  may  permit); 
(iv)  the  person  fails  to  collect  coinsurance  or  deductible  amounts 
after  making  reasonable  collection  efforts;  or  (v)  the  waiver  or  re¬ 
duction  of  coinsurance  is  pursuant  to  cost  sharing  schedules  or  sup¬ 
plemental  benefits  established  for  managed  care  plans  under  this 
Act. 

Civil  monetary  penalties  would  be  increased  to  no  more  than 
$10,000  for  each  false  or  improper  item  or  service.  The  assessment 
would  be  increased  to  three  times  the  amount  claimed  and  interest 
would  accrue  on  the  penalties  and  assessments  after  a  final  deci- 
sion. 

If  within  one  year  of  presentment  of  a  case,  the  Attorney  General 
does  not  initiate  a  criminal  or  civil  action,  the  Secretary  would  be 
able  to  initiate  a  civil  monetary  penalty  proceeding. 

Effective  Date. — January  1,  1996. 

Sec.  13.  Application  of  Civil  Money  Statutory  Penalties  to  All-payers 

Present  Law. — No  provision. 

Explanation  of  Provision.—  In  general,  the  provisions  under  the 
Medicare  and  Medicaid  programs  which  provide  for  civil  money 
penalties  for  specified  fraud  and  abuse  violations  (as  amended) 
would  apply  to  similar  violations  for  all  payers  in  the  national 
health  care  system. 
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The  following  activities  would  be  prohibited  for  all  payers  and 
would  result  in  civil  monetary  penalty  not  to  exceed  $10,000:  (i) 
terminating  or  refusing  to  re-enroll  an  individual  in  violation  of 
federal  standards  for  health  plans  or  State  law;  (ii)  engaging  in  any 
practice  that  would  reasonably  be  expected  to  have  the  effect  of  de¬ 
nying  or  discouraging  enrollment  in  a ‘health  plan  on  the  basis  of 
a  medical  condition;  (iii)  engaging  in  any  practice  to  induce  enroll¬ 
ment  in  a  health  plan  through  representations  which  the  person 
knows  or  should  know  are  false  or  fraudulent. 

Civil  monetary  penalties  would  be  no  more  than  $10,000  for  each 
false  or  improper  item  or  service.  The  assessment  would  be  three 
times  the  amount  claimed  and  interest  would  accrue  on  the  pen¬ 
alties  and  assessments  after  a  final  decision. 

If  within  one  year  the  Attorney  General  does  not  initiate  a  crimi¬ 
nal  or  civil  action,  the  Secretary  could  initiate  a  civil  monetary  pen¬ 
alty  proceeding. 

Effective  Date. — January  1,  1996. 

Sec.  14.  Private  Right  of  Action 

Present  Law. — No  provision. 

Explanation  of  Provision. — A  health  plan,  including  a  sponsor  of 
a  self-insured  health  plan  that  suffers  financial  harm  based  upon 
the  submission  of  claims  for  health  care  items  or  services  by  an  in¬ 
dividual  or  entity,  which  makes  the  individual  or  entity  subject  to 
a  civil  monetary  penalty  may  bring  a  civil  action  in  the  United 
States  District  Court. 

A  health  plan  would  be  required  to  provide  the  Attorney  General 
and  the  Secretary  with  written  notice  of  the  health  plan’s  intent  to 
bring  an  action,  the  identities  of  the  individuals  or  entities  the 
health  plan  intends  to  name  as  defendants  to  the  action,  and  all 
information  the  health  plan  possesses  regarding  the  action.  A 
health  plan  may  bring  an  action,  if  after  the  expiration  of  a  sixty- 
day  period,  neither  the  Attorney  General,  nor  the  Secretary,  noti¬ 
fies  the  health  plan  that  they  intend  to  pursue  a  civil  monetary 
penalty. 

If  after  one  year,  the  Secretary  has  not  proceeded  with  reason¬ 
able  due  diligence  in  the  matter,  the  health  plan  may  proceed  with 
an  action.  If  the  Secretary  proceeds  with  the  action,  the  health  plan 
may  receive  an  amount  the  Secretary  decides  is  appropriate  res¬ 
titution.  If  the  Secretary  does  not  proceed  with  an  action,  ten  per¬ 
cent  of  the  proceeds  of  the  action  or  settlement  of  a  claim  would 
be  deposited  in  the  anti-fraud  and  abuse  account.  No  action  may 
be  brought  more  than  six  years  after  the  date  of  the  activity  with 
respect  to  which  the  action  is  brought. 

Effective  Date. — January  1,  1996. 

Sec.  15.  Amendments  to  Exclusion  Provisions  in  Fraud  and  Abuse 

Program 

Present  Law. — Section  1128  of  the  Social  Security  Act  authorizes 
the  Secretary  to  impose  mandatory  and  permissive  exclusions  from 
Medicare  and  State  health  care  programs.  In  the  case  of  an  exclu¬ 
sion  under  the  mandatory  exclusion  authority  the  minimum  period 
of  exclusion  could  be  no  less  than  five  years,  except  the  Secretary 
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may  waive  the  exclusion  in  the  case  of  an  individual  or  entity  that 
is  the  sole  community  physician  or  sole  source  of  essential  special¬ 
ized  services  in  a  community. 

Explanation  of  Provision. — The  Secretary  would  have  the  addi¬ 
tional  mandatory  exclusion  authority  to  exclude  individuals  and  en¬ 
tities  based  on  felony  convictions  relating  to  fraud,  theft,  embezzle¬ 
ment,  breach  of  fiduciary  responsibility,  or  other  financial  mis¬ 
conduct  in  connection  with  the  delivery  of  a  health  care  item  or 
service.  This  provision  would  only  apply  to  individuals  and  entities 
who  are  subject  to  a  felony  conviction  arising  from  activities  con¬ 
ducted  on  or  after  January  1,  1996. 

Minimum  periods  of  exclusion  for  certain  violations  already  spec¬ 
ified  in  statute  would  be  established.  In  the  case  of  an  exclusion 
of  an  individual  or  entity  for  a  misdemeanor  conviction  relating  to 
fraud,  the  period  of  the  exclusion  would  be  three  years  unless  the 
Secretary  determines  based  on  aggravating  or  mitigating  factors 
that  a  shorter  or  longer  period  is  more  appropriate. 

In  the  case  of  an  exclusion  of  an  individual  or  entity  relating  to 
obstruction  of  an  investigation  or  the  unlawful  manufacture,  dis¬ 
tribution,  prescription  or  dispensing  of  a  controlled  substance,  the 
period  of  the  exclusion  would  be  three  years  unless  the  Secretary 
determines  based  on  aggravating  or  mitigating  circumstances  that 
a  shorter  or  longer  period  is  more  appropriate. 

In  the  case  of  license  revocation  or  suspension  under  a  Federal 
or  State  health  care  program,  the  exclusion  would  be  no  less  than 
the  period  during  which  the  individual’s  license  to  provide  health 
care  is  revoked  or  the  individual  is  excluded  from  a  program. 

In  the  case  of  an  exclusion  for  filing  claims  for  excessive  charges 
or  unnecessary  services  and  failure  to  furnish  medically  necessary 
services  the  minimum  period  of  exclusion  would  be  one  year. 

The  minimum  period  of  exclusion  for  practitioners  failing  to  meet 
quality  of  care  obligations  would  be  one  year. 

Effective  Date. — January  1,  1996. 

Sec.  16.  Amendments  to  Quality  of  Care  Sanctions 

Present  Law. — (a)  Civil  monetary  penalties. — The  Secretary  may 
require  the  payment  of  civil  money  penalties  in  lieu  of  program  ex¬ 
clusion  in  cases  where  the  practitioner  or  person  has  provided 
health  care  services  which  were  medically  improper  or  unneces¬ 
sary.  The  amount  is  limited  to  the  actual  or  estimated  cost  of  the 
medically  improper  or  unnecessary  services. 

(b)  Deletion  of  willing  and  able  test  for  physician  sanctions.—If 
a  PRO  determines  that  a  practitioner  has  failed  in  a  substantial 
number  of  cases  substantially  to  provide  services  that  are  nec¬ 
essary,  appropriate  and  of  a  quality  that  meets  professionally  rec¬ 
ognized  standards  of  care,  or  if  said  practitioner  grossly  and  fla¬ 
grantly  violates  any  of  those  obligations  in  one  or  more  instances, 
the  PRO  shall  submit  a  report  and  recommendations  to  the  Sec¬ 
retary. 

If  the  Secretary  agrees  with  the  PRO’S  determination,  and  deter¬ 
mines  that  a  practitioner  has  demonstrated  an  unwillingness  or  a 
lack  of  ability  substantially  to  comply  with  the  PRO  quality  of  care 
obligations,  the  Secretary  (in  addition  to  any  other  sanction  pro¬ 
vided)  may  exclude  the  practitioner  from  participating  in  Medicare. 
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The  practitioners  who  are  dissatisfied  with  a  determination  made 
by  the  Secretary  are  entitled  to  reasonable  notice  and  opportunity 
for  a  hearing,  and  judicial  review  of  the  Secretary’s  final  decision. 

Explanation  of  Provision. — (a)  Civil  Monetary  penalties. — Practi¬ 
tioners  or  persons  who  violate  quality  of  care  obligations  as  deter¬ 
mined  by  the  Peer  Review  Organization  would  be  subject  to  a  civil 
monetary  penalty  of  not  more  than  $10,000  as  an  alternative  to 
program  exclusion.  * 

(b)  Deletion  of  willing  and  able  test  for  physician  sanction. — -The 
additional  requirement  that  the  practitioner  be  shown  to  be  “un¬ 
willing  or  unable”  to  meet  PRO  quality  of  care  obligations  before 
the  Secretary  may  exclude  the  individual  from  participating  in 
Medicare  would  be  deleted. 

Effective  Date. — January  1,  1996. 

Sec.  1 7.  Application  of  Criminal  Penalties  to  All  Payers 

Present  Law. — Criminal  penalties  may  be  imposed  against  indi¬ 
viduals  under  the  Medicare  or  Medicaid  program  who:  (i)  know¬ 
ingly  and  willfully  make  or  cause  to  be  made  a  false  statement  in 
any  application  for  any  Medicare  benefit  or  payment;  (ii)  knowingly 
and  willfully  make  or  cause  to  be  made  a  false  statement  for  use 
in  determining  rights  to  such  a  benefit  or  payment  under  Medicare 
or  Medicaid;  (iii)  knowingly  conceal  information  with  an  intent  to 
fraudulently  secure  the  benefits  not  due;  (iv)  knowingly  convert 
benefits  to  a  use  other  than  for  the  use  and  benefit  of  the  other 
person;  and  (v)  present  a  claim  knowing  that  the  physician  who 
furnished  the  services  was  not  licensed  as  a  physician. 

The  above  acts  constitute  a  felony  if  committed  by  a  person  who 
furnishes  items  or  services  for  which  payment  is  or  may  be  made 
under  Medicare  or  Medicaid. 

It  is  also  a  felony  to  knowingly  solicit,  receive  or  offer  kickbacks, 
bribes  or  rebates  in  return  for  referral  of  services  and  to  solicit,  ac¬ 
cept,  charge  or  receive  any  amounts  as  a  precondition  for  admitting 
a  Medicaid  patient. 

Explanation  of  Provision. — In  general,  the  provisions  under  the 
Medicare  or  Medicaid  program  which  provide  for  criminal  penalties 
for  specified  fraud  and  abuse  violations  would  apply  to  similar  vio¬ 
lations  relating  to  other  payers  in  the  national  health  care  system. 
Violations  specifically  tailored  to  the  Medicare  and  Medicaid  pro¬ 
grams  would  not,  however,  constitute  violations  under  the  all-payer 
fraud  and  abuse  control  program. 

The  assessment  would  be  increased  to  three  times  the  amount 
claimed.  The  Secretary  would,  in  consultation  with  State  and  local 
health  care  officials,  identify  opportunities  for  the  satisfaction  of 
community  service  obligations  that  a  court  may  impose  upon  the 
conviction  of  an  offense  under  this  section. 

Effective  Date. — January  1,  1996. 

Sec.  18.  Corporate  Practice  of  Medicine  Laws 

Present  Law. — State  Corporate  Practice  of  Medicine  Laws  in  sev¬ 
eral  States  prohibit  a  corporation  from  practicing  medicine.  This 
proscription  includes  general  corporate  ownership  of  a  clinic  where 
treatment  is  performed  by  licensed  physicians  who  are  employed  by 
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the  corporation.  A  corporation,  not  being  a  natural  person,  cannot 
be  licensed,  and  therefore  may  not  practice  medicine. 

Explanation  of  Provision.—— State  Corporate  Practice  of  Medicine 
Laws  that  prohibit  a  corporation  from  practicing  medicine  would  be 
preempted. 

Effective  Date. — January  1,  1996. 

Sec.  19.  Advisory  Opinions 

Present  Law. — No  provision. 

Explanation  of  Provision. — The  Secretary  of  Health  and  Human 
Services  (in  consultation  with  the  Attorney  General)  would  be  re¬ 
quired  to  issue  advisory  opinions  on  the  following  matters:  (i)  the 
anti-kickback  statute  (section  1128B(b)  of  the  Social  Security  Act); 
and  (ii)  the  physician  ownership  and  referral  statute  (section  1877 
of  the  Social  Security  Act).  Advisory  opinions  would  be  limited  to 
the  facts  presented  in  the  request  for  an  advisory  opinion. 

The  Secretary  would  issue  regulations  that  are  appropriate  to 
carry  out  this  part,  including  regulations  concerning:  (i)  the  process 
under  which  individuals  and  entities  submit  requests  for  advisory 
opinions;  and  (ii)  the  process  under  which  the  Secretary  responds 
to  requests  for  advisory  opinions.  Any  and  all  fees  would  be  depos¬ 
ited  in  the  All-payor  Health  Care  Fraud  and  Abuse  Control  Ac¬ 
count. 

The  Secretary  of  Health  and  Human  Services  and  the  Attorney 
General  would  have  one  year  from  the  date  of  enactment  of  the  leg¬ 
islation  to  initiate  the  advisory  opinion  process. 

The  Secretary  would  be  required  to  respond  to  a  request  within 
90  days  of  receipt  of  a  request. 

Individuals  and  entities  requesting  an  advisory  opinion  would  be 
required  to  pay  an  amount  sufficient  to  cover  100  percent  of  the 
costs  incurred  by  the  Department  of  Health  and  Human  Services 
and  the  Attorney  General  in  rendering  opinions. 

Effective  Date. — One  year  from  the  date  of  enactment. 

Subtitle  D.  Physician  ownership  and  referral 
Sec.  20.  Expansion  of  Medicare  Ban  on  Self-referrals 

Present  Law. — Physicians  (or  immediate  family  members  of  such 
physicians)  with  a  financial  relationship  with  clinical  laboratories 
are  prohibited  from  referring  Medicare  patients  to  those  entities. 
The  entity  may  not  present  or  cause  to  be  presented  a  claim  under 
Medicare  or  bill  to  any  individual,  third  party  payer,  or  other  entity 
for  clinical  laboratory  services  furnished  pursuant  to  a  prohibited 
referral. 

OBRA  ’93  specifies  that  beginning  January  1,  1995  the  referral 
ban  would  apply  to  Medicaid  and  would  extend  to  the  following 
designated  health  services:  (i)  clinical  laboratory  services;  (ii)  phys¬ 
ical  or  occupational  therapy  services;  (iii)  radiology  or  other  diag¬ 
nostic  services;  (iv)  radiation  therapy  services;  (v)  durable  medical 
equipment;  (vi)  parenteral  and  enteral  nutrients,  supplies,  and 
equipment;  (vii)  prosthetics,  orthotics,  and  prosthetic  devices;  (viii) 
home  health  services;  (ix)  outpatient  prescription  drugs;  and  (x)  in¬ 
patient  and  outpatient  hospital  services. 
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Explanation  of  Provision. — The  Medicare  and  Medicaid  ban 
would  apply  to  all  payers  for  designated  health  services.  No  pay¬ 
ment  could  be  made  under  Medicare,  another  Federal  health  care 
program,  a  State  health  care  program  or  a  private  health  plan  for 
which  a  claim  was  presented  in  violation  of  the  ban.  The  entity  or 
the  physician  could  not  present  or  cause  to  be  presented  a  claim 
under  Medicare  or  Medicaid  or  bill  to  any  individual,  third  party 
payer,  or  other  entity  for  designated  health  services  furnished  pur¬ 
suant  to  a  prohibited  referral.  Sanction  provisions  would  be  ex¬ 
tended  to  all  payers. 

Effective  Date. — January  1,  1996. 

Sec.  21.  Extension  of  Self-referral  Ban  to  Additional  Services 

Present  Law. — OBRA  ’89  established  a  ban,  effective  January  1, 
1992,  on  certain  financial  arrangements  between  referring  physi¬ 
cians  and  clinical  laboratories.  OBRA  ’93  expanded  the  current  law 
to  cover  “designated  health  services”. 

Designated  health  services  include:  (i)  clinical  laboratory  serv¬ 
ices;  (ii)  physical  or  occupational  therapy  services;  (iii)  radiology  or 
other  diagnostic  services;  (iv)  radiation  therapy  services;  (v)  dura¬ 
ble  medical  equipment;  (vi)  parenteral  and  enteral  nutrients,  sup¬ 
plies,  and  equipment;  (vii)  prosthetics,  orthotics,  and  prosthetic  de¬ 
vices;  (viii)  home  health  services;  (ix)  outpatient  prescription  drugs; 
and  (x)  inpatient  and  outpatient  hospital  services. 

Explanation  of  Provision. — Other  diagnostic  services  would  be  de¬ 
leted  from  the  list  of  designated  health  services  subject  to  the  phy¬ 
sician  referral  ban.  The  list  of  designated  health  services  under  the 
physician  ownership  and  referral  ban  would  be  extended  to  cover 
home  infusion  therapy  (excluding  infusion  pumps)  and  any  other 
item  or  service  not  rendered  by  the  physician  personally  or  by  a 
person  under  the  physician’s  direct  supervision. 

Effective  Date.— January  1,  1996. 

Sec.  22.  Exceptions  for  Both  Ownership  and  Compensation 

Arrangements 

Present  Law. — (a)  Physician  services. — An  exception  exists  for 
physicians’  services  provided  by  (or  under  the  personal  supervision 
of)  the  physician  or  another  physician  in  the  same  group  practice. 

(b)  In-office  ancillary  services. — An  exception  exists  for  in-office 
ancillary  services.  In-office  ancillary  services  are  defined  as  services 
furnished  by  the  physician  himself,  another  physician  in  the  same 
group  practice,  or  individuals  directly  supervised  by  the  physician 
or  the  physician’s  group  practice. 

The  current  exception  applies  to  clinical  laboratory  services.  Ef¬ 
fective  January  1,  1995,  the  exception  would  apply  to  all  des¬ 
ignated  health  services  except  durable 'medical  equipment  (exclud¬ 
ing  infusion  pumps)  and  parenteral  and  enteral  nutrients,  equip¬ 
ment  and  supplies. 

To  be  exempted  from  the  referral  ban,  the  services  must  be  pro¬ 
vided  in  a  building  in  which  the  physician  or  other  member  of  the 
group  practice  provides  services  unrelated  to  the  designated  serv¬ 
ice,  or  in  a  central  building  set  up  by  the  group  to  perform  the 
group’s  designated  services  (other  than  clinical  laboratory  services). 
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The  services  must  be  billed  by  the  physician  performing  or  super¬ 
vising  the  services,  or  by  that  physician’s  group  under  a  billing 
number  assigned  to  the  group  practice,  or  by  an  entity  entirely 
owned  by  the  physician  or  group  practice. 

(c)  Prepaid  plans. — An  exemption  exists  for  services  furnished  by 
an  organization:  (i)  with  a  contract  under  section  1876  of  the  Social 
Security  Act;  (ii)  described  in  section  1833(a)(1)(A)  of  the  Social  Se¬ 
curity  Act;  or  (iii)  receiving  payments  under  certain  demonstration 
projects.  OBRA  ’93  added  federally-qualified  health  maintenance 
organizations  to  the  definition. 

(d)  Shared  facilities. — Current  law  does  not  contain  a  general  ex¬ 
emption  for  this  type  of  arrangement. 

Explanation  of  Provision. — (a)  Physician  services. — The  exception 
for  physicians’  services  would  be  repealed. 

(b)  In-office  ancillary  services. — The  in-office  ancillary  service  ex¬ 
ception  would  be  modified  to  separate  the  provisions  related  to  solo 
practitioners  from  those  for  group  practices.  In  addition  to  the  gen¬ 
eral  requirements,  solo  practitioners  would  be  required  to  furnish 
designated  health  services:  (i)  on  equipment  that  is  wholly  owned 
or  exclusively  leased  by  the  referring  physician;  and  (ii)  in  an  office 
location  in  which  the  referring  physician  furnishes  physician  serv¬ 
ices  unrelated  to  the  furnishing  of  the  designated  health  service. 
The  designated  health  services  would  be  required  to  be  furnished 
by  the  referring  physician  or  personally  by  individuals  who  are  di¬ 
rectly  supervised  by  the  physician. 

The  current  standards  used  to  define  a  group  practice  would  be 
revised.  The  group  would  be  required  to  own  or  exclusively  lease, 
in  the  name  of  the  group,  space  or  equipment  used  in  the  furnish¬ 
ing  of  the  group’s  services,  including  designated  health  services  to 
patients  of  the  group.  No  member  of  the  group  would  be  allowed 
to  personally  employ  others  who  participate  in  the  furnishing  of 
services  to  patients  of  the  group. 

No  member  of  the  group  would  be  allowed  to  separately  on  the 
member’s  own  behalf,  enter  into  arrangements  with  any  type  of 
managed  care  entity  (including  health  maintenance  organizations 
and  preferred  provider  organizations),  third  party  payers  or  any 
other  health  benefit  plan  for  the  provision  of  services  to  patients 
of  the  group.  A  group  practice  would  be  allowed  to  have  an  ar¬ 
rangement  with  a  managed  care  entity,  payer,  or  plan  which  ap¬ 
plies  to  some  but  not  all  the  members.  This  prohibition  would  not 
preclude  physicians  who  are  forming  or  joining  a  group  practice 
from  fulfilling  the  terms  of  preexisting  arrangements,  provided  that 
such  arrangements  are  terminated  as  soon  as  is  permissible  within 
the  terms  of  the  arrangements  and  provided  that  any  revenue  gen¬ 
erated  from  such  arrangements  become  the  revenue  of  the  group 
practice. 

The  group  would  be  required  to  have  a  governing  body  or  persons 
with  responsibility  for  the  conduct  of  the  group  practice,  including: 
(i)  making  decisions  relating  to  retention  of  all  physician  and 
nonphysician  personnel;  (ii)  promulgating  and  enforcing  personnel 
policies;  (iii)  development  of  salary,  bonus,  and  benefits  applicable 
to  physicians  and  physician  personnel;  and  (iv)  establishment  of 
fees  for  all  services  furnished  by  the  group.  The  governance  and 
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employment  practices  could  be  delegated  within  a  group  and  would 
not  be  required  to  be  in  writing. 

The  employment  practices  of  the  group  practice  would  be  re¬ 
quired  to  be  established  by  the  group  and  be  applicable  to  all  em¬ 
ployees  of  the  group. 

(c)  Prepaid  plans. — An  exception  would  be  provided  in  the  case 
of  a  designated  health  service,  if  the  designated  health  service  is 
included  in  the  services  for  which  a  physician  or  physician  group 
is  paid  only  on  a  capitated  basis  by  a  health  plan  pursuant  to  a 
written  arrangement  and  in  which  the  physician  or  physician 
group  assumes  financial  risk  for  those  services. 

(d)  Shared  facilities. — An  exception  would  be  provided  for  shared 
facility  services  that  are  furnished:  (i)  personally  by  the  referring 
physician  who  is  a  shared  facility  physician  or  by  an  individual  di¬ 
rectly  employed  by  such  a  physician;  (ii)  by  a  shared  facility  in  a 
building  in  which  the  referring  physician  furnishes  substantially 
all  of  the  services  of  the  physician  unrelated  to  the  furnishing  of 
shared  facility  services;  and  (iii)  to  a  patient  of  a  shared  facility 
physician.  The  shared  facility  services  would  be  required  to  be 
billed  by  the  referring  physician. 

Effective  Date. — January  1,  1996. 

Sec.  23.  Exceptions  Related  Only  to  Ownership  or  Investment 

Present  Law. — (a)  Publicly  traded  securities. — There  is  a  specific 
exception  for  ownership  of  investment  securities  which  may  be  pur¬ 
chased  on  terms  generally  available  to  the  public.  Prior  to  1995, 
these  securities  are  defined  as  those  purchased  in  a  corporation 
listed  on  a  major  stock  exchange  (New  York,  American)  or  traded 
under  an  automated  interdealer  quotation  system  operated  by  the 
National  Association  of  Securities  Dealers.  The  corporation  must 
have  total  assets  exceeding  $100  million  at  the  end  of  the  corpora¬ 
tion’s  most  recent  fiscal  year. 

OBRA  ’93  specifies  that  beginning  in  1995,  the  definition  would 
be  modified  to  include  securities  which  are  listed  for  trading  on  a 
regional  exchange  or  a  foreign  exchange.  The  exception  would  be 
further  modified  to  apply  to  a  corporation  with  stockholder  equity 
in  excess  of  $75  million,  either  at  the  end  of  its  most  recent  fiscal 
year  or  on  an  average  during  the  previous  three  fiscal  years.  The 
exception  would  also  be  modified  to  include  ownership  of  shares  in 
a  regulated  investment  company,  provided  the  company  has  total 
assets  of  over  $75  million  over  the  same  time  period. 

(b)  Rural  providers. — An  exception  exists  for  designated  health 
services  furnished  by  an  entity  in  a  rural  area  (as  defined  for  pur¬ 
poses  of  Medicare’s  hospital  prospective  payment  system).  OBRA 
’93  modifies  the  definition,  effective  beginning  in  1995,  to  apply 
only  if  substantially  all  the  designated  health  services  furnished  by 
such  entity  are  furnished  to  individuals  residing  in  the  rural  area. 

Explanation  of  Provision. — (a)  Publicly  traded  securities. — The 
publicly  traded  securities  exception  would  be  modified  to  require 
that  at  the  time  the  security  was  acquired  by  the  physician,  the  se¬ 
curity  could  have  been  purchased  on  terms  generally  available  to 
the  public. 
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(b)  Rural  providers. — The  current  exception  for  rural  providers 
would  be  clarified  to  exempt  entities  providing  75%  of  their  services 
to  rural  residents. 

Effective  Date.— January  1,  1996. 

Sec.  24.  Exceptions  Related  Only  to  Compensation  Arrangements 

Present  Law. — The  law  includes  an  exception  for  remuneration 
which  is  provided  by  a  hospital  to  a  physician  if  such  remuneration 
does  not  relate  to  the  provision  of  designated  health  services. 

Explanation  of  Provisions. — The  exception  for  remuneration  un¬ 
related  to  the  provision  of  designated  health  services  would  be  re¬ 
pealed. 

Effective  Date. — January  1,  1996. 

Sec.  25.  Referring  Physicians 

Present  Law. — Requests  by  a  pathologist  for  clinical  diagnostic 
laboratory  tests  and  pathological  examination  services,  a  radiolo¬ 
gist  for  diagnostic  services  for  diagnostic  radiology  services  and  a 
radiation  oncologist  for  radiation  therapy  would  not  constitute  a  re¬ 
ferral  by  a  referring  physician  if  such  services  are  furnished  by  (or 
under  the  supervision  of)  such  pathologist,  radiologist,  or  radiation 
oncologist  pursuant  to  a  consultation  requested  by  another  physi¬ 
cian. 

Explanation  of  Provision. — An  additional  exception  would  be  pro¬ 
vided  for  requests  by  nephrologists  for  any  item  or  service  related 
to  renal  dialysis. 

Effective  Date. — Effective  as  if  included  in  OBRA  ’93. 

Sec.  26.  Miscellaneous  and  Technical  Provisions 

Present  Law. — (a)  Financial  relationship. — A  financial  relation¬ 
ship  is  defined  as  including  an  ownership  or  investment  interest  in 
the  entity  or  a  compensation  arrangement  between  the  physician 
(or  immediate  family  member)  and  the  entity.  An  ownership  or  in¬ 
vestment  interest  may  be  through  equity,  debt,  or  other  means.  Ef¬ 
fective  January  1,  1995,  an  ownership  or  investment  interest  would 
include  an  interest  in  an  entity  (i.e.,  holding  company)  that  holds 
an  investment  or  ownership  interest  in  another  entity. 

(b)  Payment  by  a  physician. — An  exception  is  provided  for  pay¬ 
ments  by  a  physician  to  an  entity  as  compensation  for  an  item  or 
service,  if  the  item  or  service  is  furnished  at  a  price  that  is  consist¬ 
ent  with  the  fair  market  value.  An  exception  is  provided  for  pay¬ 
ments  by  a  physician  to  a  clinical  laboratory  in  exchange  for  the 
provision  of  clinical  laboratory  services. 

(c)  Reporting  requirements. — Each  entity  providing  covered  items 
or  services  under  Medicare  is  required  to  report  to  the  Secretary 
certain  information  concerning  the  entity’s  ownership  arrangement. 

(d)  Effective  dates. — Some  of  the  OBRA  ’93  provisions  apply  to 
referrals  made  on  or  after  January  1,  1992,  and  other  provisions 
apply  to  referrals  made  on  or  after  December  31,  1994. 

(e)  Civil  money  penalty  and  exclusion  for  circumvention. — Physi¬ 
cians  and  entities  are  precluded  from  entering  into  cross-referral 
arrangements  which  the  physician  or  entity  knows  or  should  know 
has  a  principal  purpose  of  inducing  referrals  to  another  entity. 
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(f)  Definition  of  direct  supervision. — No  provision. 

Explanation  of  Provision. — (a)  Financial  relationship. — The  defi¬ 
nition  of  financial  relationship  would  be  clarified  to  provide  that  an 
interest  held  indirectly  (such  as  in  a  trust  that  holds  an  investment 
or  ownership  interest)  is  a  financial  relationship’ 

(b)  Payment  by  a  physician. — The  'exception  for  payments  by  a 
physician  for  items  and  services  would  be  modified  to  require  that 
the  items  and  services  be  furnished  at  a  price  that  is  consistent 
with  fair  market  value. 

(c)  Reporting  requirements. — Reporting  requirements  would  be 
expanded  to  require  physicians  to  report  investment  and  compensa¬ 
tion  arrangements  in  addition  to  ownership  information. 

(d)  Effective  dates. — The  application  of  effective  dates  with  re¬ 
spect  to  exceptions  in  current  law  would  be  clarified. 

(e)  Civil  money  penalty  and  exclusion  for  circumvention. — The 
language  for  the  sanction  authority  for  circumvention  schemes 
would  be  clarified. 

(f)  Definition  of  direct  supervision. — Directly  supervised  would 
mean  that  the  physician  must  be  present  in  the  office  suite  and  im¬ 
mediately  available  to  provide  assistance  and  direction  throughout 
the  time  the  person  (whether  or  not  an  employee  of  the  physician 
or  group  practice)  is  performing  the  services. 

Effective  Date. — Subsections  (a),  (b)  and  (e),  (f)  would  be  effective 
January  1,  1996.  Subsections  (c),  and  (d)  would  be  effective  as  if 
included  in  OBRA  ’93. 

Title  X.  Long-Term  Care 
Subtitle  A.  Long-term  care  program 

Sec.  1.  Establishment  of  Long-Term  Care  Program  for  Home  and 
Community-Based  Services 

Present  Law. — There  is  no  single  Federal  program  that  provides 
systematic  support  for  long-term  care.  Medicare  provides  limited 
coverage  for  nursing  home  and  home  health  care  for  persons  who 
require  skilled  medical  care.  Medicaid,  the  Federal-State  health 
program  for  the  poor,  covers  nursing  home  care  and  limited 
amounts  of  home  and  community-based  care.  It  does  so,  however, 
only  for  persons  who  are  poor  by  welfare  program  standards  or  for 
those  who  have  become  poor  as  the  result  of  depleting  assets  and 
income  on  the  cost  of  their  care.  Three  other  Federal  programs — 
the  Social  Services  Block  Grant,  the  Supplemental  Security  Income 
program,  and  the  Older  Americans  Act  program — provide  limited 
support  for  community-based  long-term  care  for  disabled  persons. 

Explanation  of  Provision. — The  Secretary  would  establish  a  new 
long-term  care  program  under  Title  24  of  the  Social  Security  Act 
to  provide  home  and  community-based  Services  for  individuals  with 
severe  disabilities,  without  regard  to  age  or  income  through  ap¬ 
proved  State  plans. 

Effective  Date. — Effective  for  items  and  services  provided  on  or 
after  October  1,  1999. 

Sec.  2.  Individuals  with  Severe  Disabilities  Defined 

Present  Law. — No  provision. 
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Explanation  of  Provision. — Severely  disabled  persons  of  all  ages 
and  income  could  be  eligible  for  benefits  under  the  new  program. 
Four  categories  of  disabled  persons  would  be  eligible  for  services, 
provided  they  require  assistance  for  at  least  100  days:  individuals 
who  require  hands-on  or  standby  assistance,  supervision  or  cueing 
to  perform  three  of  five  activities  of  daily  living  (ADLs)  defined  as 
bathing,  dressing,  toileting,  transferring,  and  eating;  individuals 
with  severe  or  profound  mental  retardation,  as  determined  accord¬ 
ing  to  a  protocol  specified  by  the  Secretary;  and  severely  disabled 
children  under  six  years  of  age,  who  have  a  severe  disability  or 
chronic  condition. 

The  determination  of  eligibility  would  be  made  by  individuals  or 
entities  designated  under  the  State  plan.  To  determine  eligibility, 
such  individuals  or  entities  would  use  a  uniform  protocol,  consist¬ 
ing  of  an  initial  screening  and  assessment  specified  by  the  Sec¬ 
retary. 

The  plan  would  specify  the  process  for  an  initial  screening  of  in¬ 
dividuals  who  appear  to  have  some  reasonable  likelihood  of  meet¬ 
ing  the  criteria  for  eligibility.  The  determination  that  an  individual 
meets  the  eligibility  criteria  would  be  considered  effective  under 
the  State  plan  for  a  period  of  not  more  than  12  months.  A  reassess¬ 
ment  would  be  made  if  there  is  a  significant  change  in  the  individ¬ 
ual’s  condition  that  may  effect  such  determination.  The  State  plan 
would  specify  a  fair  hearing  process  that  would  be  made  available 
to  individuals  for  appeals  of  any  determinations. 

Effective  Date. — Effective  for  items  and  services  provided  on  or 
after  October  1,  1999. 

Sec.  3.  Home  and  Community -Based  Services  Defined 

Present  Law. — No  provision. 

Explanation  of  Provision. — Individuals  provided  services  under 
the  new  program  could  receive  the  following  home  and  community- 
based  long-term  care  items  and  services:  agency-administered  and 
consumer-directed  personal  assistance  services,  case  management, 
homemaker  and  chore  assistance,  home  modifications,  respite  serv¬ 
ices,  assistive  devices,  adult  day  services,  habitation  and  rehabili¬ 
tation,  supported  employment,  home  health  services  and  any  other 
care  or  assistive  services  approved  by  the  Secretary  that  are  deter¬ 
mined  by  State  agency  to  help  individuals  with  severe  disabilities 
remain  in  their  homes  or  communities.  Vouchers  or  cash  payments 
could  also  be  provided  for  use  by  eligible  individuals  for  covered 
services.  Providers  of  home  and  community-based  services  would 
not  be  prohibited  from  providing  case  management  services,  if  such 
an  arrangement  is  consistent  with  the  provisions  of  an  approved 
State  plan. 

Services  that  would  be  excluded  from  coverage  under  the  long¬ 
term  care  program  would  include:  room  and  board,  services  fur¬ 
nished  in  a  hospital,  nursing  facility,  intermediate  care  facility  or 
other  institutional  setting  specified  by  the  Secretary,  or  any  items 
or  services  otherwise  covered  under  Medicare  Parts  A,  B  or  C. 

Cost-sharing  would  be  imposed  for  covered  services,  in  the  form 
of  coinsurance,  based  upon  the  amount  paid  under  the  new  pro¬ 
gram  for  such  service.  No  coinsurance,  other  than  nominal  cost¬ 
sharing,  would  be  imposed  on  individuals  with  income  less  than 
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150  percent  of  the  Federal  poverty  level.  The  coinsurance  rate 
would  be  based  upon  income,  and  set  at:  10  percent  for  individuals 
with  income  between  150  and  200  percent  of  the  Federal  poverty 
level;  20  percent  for  individuals  with  income  between  200  and  250 
percent  of  the  Federal  poverty  level;  and  25  percent  for  individuals 
with  income  equal  to  or  exceeding  250  percent  of  the  Federal  pov¬ 
erty  level.  Each  State,  or  an  agency  designated  by  the  State,  would 
determine  the  income  of  an  individual  with  disabilities  for  purposes 
of  determining  coinsurance  amounts,  in  a  manner  specified  by  the 
Secretary. 

Each  State  would  specify  in  its  plan  the  following,  with  respect 
to  covered  services:  (1)  the  methods  and  standards  used  to  select 
the  types,  and  the  amount,  duration  and  scope  of  home  and  com¬ 
munity-based  services  available  under  the  plan  for  each  of  the  four 
categories  of  severely  disabled  individuals;  (2)  how  the  services  pro¬ 
vided  meet  the  needs  of  individuals  within  each  of  the  four  cat¬ 
egories;  (3)  the  extent  and  manner  in  which  such  services  would  be 
allocated  among  the  four  categories  of  severely  disabled  individ¬ 
uals;  (4)  the  manner  in  which  services  would  be  coordinated  with 
each  other  and  other  health  and  long-term  care  services  available 
outside  the  plan  for  individuals  with  severe  disabilities,  and  (5)  the 
manner  in  which  individuals  with  severe  disabilities  would  be  as¬ 
sisted  in  obtaining  services  from  other  programs  for  which  they 
may  qualify,  including  home  health  services  covered  under  Medi¬ 
care  Parts  A,  B,  and  C,  and  home  and  community-based  services 
under  the  State  Medicaid  plan. 

The  services  provided  under  the  plan  would  be  furnished  in  a 
manner  that  permits  sufficient  flexibility  for  providers  to  meet  the 
needs  of  eligible  individuals  in  a  cost-effective  manner,  and  that 
takes  into  account  the  availability  of  informal  care. 

Effective  Date. — Effective  for  items  and  services  provided  on  or 
after  October  1,  1999. 

Sec.  4.  Administration  Through  State  Plans 

Present  Law. — (a)  General  requirement. — No  provision. 

(b)  Plan  requirements. — No  provision. 

(c)  Standards  for  plan  approval. — No  provision. 

(d)  Monitoring  state  performance. — No  provision. 

(e)  Requirements  relating  to  payment  for  services. — No  provision. 

(f)  Quality  and  safeguards. — No  provision. 

Explanation  of  Provision. — (a)  General  requirement. — Any  State 
would  be  required  to  have  a  plan  approved  by  the  Secretary  for 
providing  home  and  community-based  services  to  individuals  with 
severe  disabilities,  as  a  condition  of  receiving  payments  of  Federal 
funds  under  this  program.  The  Secretary  would  not  be  permitted 
to  approve  a  plan  unless  the  Secretary,  determines  that  the  plan 
meets  the  requirements  specified  in  this  section. 

(b)  Plan  requirements. — 

(i)  Eligibility  process. — Each  plan  would  be  required  to  specify 
the  process  to  determine  if  individuals  meet  the  defined  eligibility 
criteria. 

(ii)  Specification  of  services,  cost-sharing,  types  of  providers  and 
requirements  for  participation. — Each  plan  would  be  required  to 
specify  the  home  and  community-based  services  to  be  provided  to 


563 


individuals  determined  to  meet  the  eligibility  criteria.  Each  plan 
would  be  required  to  impose  the  specified  cost-sharing  schedule 
with  respect  to  covered  services,  and  would  be  required  to  specify 
the  types  of  providers  eligible  to  participate  in  the  program  under 
the  plan,  and  any  requirements  for  participation  applicable  to  each 
type  of  provider. 

(iii)  Provision  of  services. — The  plan  would  require  that  home 
and  community-based  services  be  provided  according  to  an  individ¬ 
ualized  plan  of  care,  which  would  be  based  upon  an  assessment  of 
the  individual’s  need  for  services.  The  plan  of  care  would  be  devel¬ 
oped  in  consultation  with  the  individual  and  the  individual’s  fam¬ 
ily,  and  would  be  periodically  reviewed  and  updated. 

(iv)  Payments  for  services. — The  plan  would  specify  that  pay¬ 
ments  for  services  would  be  provided  in  a  manner  consistent  with 
schedules  and  payment  methodologies  defined  in  subsection  (e) 
below. 

(v)  Budgeting  and  fiscal  management. — Each  State  plan  would 
provide  assurances  that  not  more  than  an  amount  or  level  of  ex¬ 
penditures,  specified  by  the  Secretary,  would  be  used  for  adminis¬ 
trative  purposes.  The  plan  would  also  provide  assurances  that  Fed¬ 
eral  funds  would  not  be  used  to  provide  for  the  State  share  of  ex¬ 
penditures  required  under  this  program.  In  addition,  the  plan 
would  specify  a  method  for  establishing  priorities,  in  the  event  that 
funds  are  insufficient  to  cover  all  eligible  individuals  with  severe 
disabilities,  and  that  it  would  give  priority  to  individuals  who  are 
already  being  served  under  the  program,  before  providing  services 
to  others. 

(vi)  Quality  assurance  and  safeguards. — The  plan  would  provide 
for  quality  assurance  and  safeguards  for  applicants  and  bene¬ 
ficiaries,  consistent  with  the  requirements  of  subsection  (0. 

(vii)  General  administration. — Each  State  plan  would  be  required 
to  designate  a  State  agency  or  agencies  to  manage  and  coordinate 
benefits  under  the  plan,  in  accordance  with  the  specifications  in¬ 
cluded  in  the  plan.  A  State  would  be  permitted  to  contract  with  or 
establish  local  care  coordination  agencies  throughout  the  State  to 
assure  the  availability  of  home  and  community-based  services  to 
individuals  with  severe  disabilities  residing  throughout  the  State. 
Each  plan  would  be  required  to  specify  how  the  plan  would  be  inte¬ 
grated  with  other  programs  that  provide  home  and  community- 
based  services  to  individuals  with  severe  disabilities,  and  how  the 
plan  would  be  coordinated  with  benefits  covered  under  private 
qualified  health  plans,  and  benefits  covered  under  Medicare  Parts 
A,  B  and  C. 

(viii)  Reports  to  the  secretary  and  audits. — The  plan  would  pro¬ 
vide  that  the  State  will  furnish  to  the  Secretary  such  reports  as  the 
Secretary  determines  are  necessary  to  monitor  the  State’s  adminis¬ 
tration  of  its  plan,  and  that  the  State  would  cooperate  with  audits 
determined  by  the  Secretary  to  be  necessary  to  assure  compliance 
with  the  State  plan. 

(c)  Standards  for  plan  approval. — The  Secretary  would  establish 
standards  for  approval  of  State  plans,  and  may  establish  a  deadline 
for  the  submission  of  a  plan  before  the  beginning  of  a  fiscal  year, 
as  a  condition  of  its  approval  for  a  given  fiscal  year. 
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(d)  Monitoring  State  performance. — The  Secretary  would  be  re¬ 
quired  to  monitor  the  performance  of  States  in  carrying  out  plans 
approved  by  the  Secretary,  and  would  evaluate  the  performance  of 
State  agencies  in  carrying  out  their  programmatic  and  fiscal  re¬ 
sponsibilities.  In  evaluating  the  performance  of  States,  the  Sec¬ 
retary  would  take  into  account  at  least  the  following  factors:  the 
plan’s  ability  to  maximize  the  provision  of  services  within  the 
State’s  allocation;  the  State’s  success  at  finding  alternative  sohrces 
of  funding  to  pay  for  services  authorized  under  a  plan  of  care;  the 
plan’s  ability  to  maintain  individual’s  with  severe  disabilities  out¬ 
side  an  institutional  setting,  and  the  State’s  ability  to  implement 
the  requirement  that  the  plan  is  a  secondary  payer  to  Medicaid, 
Medicare  Parts  A,  B,  and  C,  and  other  programs  that  provide  home 
and  community-based  care. 

(e)  Requirements  relating  to  payment  for  services. — Provider  pay¬ 
ments  would  be  subject  to  fee  schedules  or  prospective  payment 
methodologies  established  by  the  Secretary.  These  amounts  would 
be  adjusted  for  variations  in  area  wage  levels  and  other  factors 
deemed  appropriate  by  the  Secretary.  In  their  absence,  States 
would  be  permitted  to  make  payments  to  providers  on  behalf  of  eli¬ 
gible  individuals  that  are  reasonable  to  ensure  adequate  participa¬ 
tion  and  access  to  covered  services.  Extra  billing  would  be  prohib¬ 
ited. 

The  State  plan  may  provide  for  the  use  of  vouchers  and  cash  pay¬ 
ments  directly  to  individuals  with  severe  disabilities,  and  would 
specify  the  methods  and  criteria  used  to  set  rates  for  such  cash 
payments  and  vouchers.  With  respect  to  such  consumer-directed 
services,  the  agency  designated  by  the  State  to  administer  the 
home  and  community-based  program  could  provide  an  entity,  other 
than  the  consumer  or  the  individual  provider,  which  would  (i)  in¬ 
form  recipients  and  providers  of  rights  and  responsibilities  under 
all  Federal  and  other  applicable  labor  and  tax  laws,  and  (ii)  would 
act  as  the  employer  of  the  home  care  provider  for  the  purpose  of 
assuming  responsibility  for  effective  billing,  payments  for  service 
tax  withholding,  unemployment  and  workers.  Service  recipients, 
would  retain  the  right  to  select,  hire,  terminate  and  direct  the  work 
of  a  home  care  provider. 

(0  Quality  and  safeguards. — In  order  to  assure  the  health  and 
safety  of  individuals  with  severe  disabilities,  the  Secretary  would 
establish  by  not  later  than  July  1,  1999,  quality  assurance  and  cer¬ 
tification  requirement  for  providers  to  receive  payments  under  the 
plan,  and  for  the  enforcement  of  any  such  requirements  under  the 
plan.  The  State  plan  would  also  provide  safeguards  in  order  to  re¬ 
strict  the  use  or  disclosure  of  information  concerning  applicants 
and  beneficiaries  served  under  the  plan.  The  State  plan  would  also 
provide  safeguards  against  physical,  emotional  or  financial  abuse 
or  exploitation  of  individuals  served  under  the  State  program. 

Effective  Date. — Effective  for  items  and  services  provided  on  or 
after  October  1,  1999. 

Sec.  5.  Payments  to  States  and  Medicaid  Maintenance  of  Effort 

Present  Law. — (a)  Payments  to  States. — No  provision. 

(b)  Medicaid  maintenance  of  effort. — No  provision. 
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Explanation  of  Provision. — (a)  Payments  to  States. — The  Sec¬ 
retary  would  authorize  payments  to  each  State  with  an  approved 
plan  for  each  fiscal  year  for  the  purpose  of  providing  home  and 
community-based  services  under  the  new  long-term  care  program. 

A  base  Federal  allotment  equal  to  20  percent  of  the  State  alloca¬ 
tion  would  be  made  to  any  State  with  a  plan  approved  by  the  Sec¬ 
retary,  without  regard  to  State  contributions,  provided  the  funds 
are  spent  pursuant  to  an  approved  State  plan.  State  contributions 
toward  the  new  long-term  care  program  would  not  be  required; 
however,  Federal  funds  provided  to  the  State  would  be  increased 
for  any  State  that  elects  to  contribute  up  to  twenty  percent  of  the 
estimated  total  program  allocation  for  use  in  the  State. 

The  allocation  of  Federal  funds  to  a  given  State  would  depend 
upon  the  amount  of  voluntary  contributions  made  by  the  State.  A 
State  that  makes  a  contribution  of  less  than  ten  percent  of  the  esti¬ 
mated  total  State  program  allocation  would  be  entitled  to  receive 
a  base  allotment  of  twenty  percent  of  the  full  Federal  allocation.  In 
addition  to  the  base  allotment,  Federal  payments  to  States  would 
increase,  on  a  sliding-scale  basis,  based  upon  the  level  of  voluntary 
State  contributions  provided.  A  State  that  contributes  the  maxi¬ 
mum  contribution  of  twenty  percent  would  be  entitled  to  receive 
the  full  eighty  percent  Federal  allocation. 

The  Secretary  would  allocate  the  total  national  long-term  care  al¬ 
location  amount  for  each  fiscal  year  among  States.  For  any  fiscal 
year,  the  national  long-term  care  allocation  amount  would  be  125 
percent  of  the  Federal  funds  available  in  a  given  year,  or  an 
amount  equivalent  to  the  sum  of  total  Federal  funds  and  State 
funds,  assuming  full  participation  by  all  States.  The  Secretary 
would  allocate  the  amount  in  accordance  with  a  formula  based  on: 
(i)  the  number  of  severely  disabled  persons  within  each  of  the  four 
categories  of  eligible  individuals  in  that  State;  and  (ii)  the  average 
per  capita  spending  amounts  within  each  State  within  each  of  the 
eligibility  categories  for  home  and  community-based  services. 

In  the  event  that  all  States  do  not  participate  fully  in  the  new 
program,  the  residual  Federal  funds  that  would  have  been  avail¬ 
able  to  such  States  would  be  redistributed  consistent  with  the  for¬ 
mula,  to  the  fully  participating  States,  with  no  additional  State 
contribution  required. 

(b)  Medicaid  maintenance  of  effort. — To  ensure  that  new  Federal 
dollars  do  not  substitute  for  Medicaid  spending,  and  that  the  new 
long-term  care  program  provides  services  to  individuals  not  other¬ 
wise  covered  under  the  Medicaid  program,  States  would  be  re¬ 
quired  to  maintain  at  least  their  current  level  of  effort  for  home 
and  community-based  services,  indexed  between  1994  and  1998  to 
the  nominal  growth  in  per  capita  gross  domestic  product,  indexed 
in  subsequent  years  to  the  rate  of  growth  in  Medicare  spending,  as 
specified  in  Title  VIII  of  this  Act. 

The  Secretary  would  be  authorized  to  withhold  amounts  avail¬ 
able  to  the  State  under  the  new  long-term  care  program  if  the 
State  fails  to  maintain  the  required  level  of  effort  under  the  Medic¬ 
aid  program. 

The  Secretary  would  be  required  to  reduce  the  amount  of  pay¬ 
ments  otherwise  made  to  a  State  to  provide  services  under  the  pro¬ 
gram  by  the  amount  of  any  expenditures  provided  to  individuals 


566 


otherwise  entitled  to  benefits  under  the  State  Medicaid  program  or 
the  Medicare  program,  including  Part  C. 

Effective  Date. — Effective  for  items  and  services  provided  on  or 
after  October  1,  1999. 


Sec.  6.  Federal  Funding 

Present  Law. — No  provision.  » 

Explanation  of  Provision. — Budget  authority  would  be  provided 
in  advance  of  appropriations  acts,  and  would  represent  an  obliga¬ 
tion  of  the  Federal  government  to  provide  for  the  payment  of 
amounts  for  all  State  plans:  $3.0  billion  in  fiscal  year  fiscal  2000; 
$4.0  billion  in  fiscal  2001;  $6.0  billion  in  fiscal  2002;  $8.0  billion  in 
fiscal  2003;  and  $10  billion  in  fiscal  2004. 

In  subsequent  years,  the  obligation  of  the  Federal  government 
would  be  indexed  to  the  allowable  rate  of  growth  in  Medicare  Part 
C  as  described  in  Title  VIII. 

Effective  Date. — Effective  for  items  and  services  provided  on  or 
after  October  1,  1999. 

Subtitle  B.  Federal  standards  for  private  long-term  care  insurance 

policies 

Sec.  7.  Establishment  and  Enforcement  of  Standards 

Present  Law. — In  general,  Federal  standards  have  not  been  es¬ 
tablished  for  health  plans  sold  to  individuals  and  employers.  Fed¬ 
eral  standards  under  section  1882  of  the  Social  Security  Act  apply 
to  Medicare  supplemental  insurance  policies. 

Standards  for  Medicare  supplemental  insurance  policies  have 
been  developed  by  the  National  Association  of  Insurance  Commis¬ 
sioners  (NAIC),  subject  to  approval  by  the  Secretary.  States,  sub¬ 
ject  to  approval  by  the  Secretary,  may  enforce  the  Federal  stand¬ 
ards  by  adopting  a  regulatory  program  approved  by  the  Secretary 
as  meeting  the  Federal  requirements.  In  the  case  of  a  State  that 
does  not  have  an  approved  regulatory  program,  the  Secretary  en¬ 
forces  standards  for  Medicare  supplemental  insurance  policies. 

Explanation  of  Provision. — The  Secretary  of  HHS  would  promul¬ 
gate  regulations  by  July  1,  1995,  to  implement  Federal  standards 
for  private  long-term  care  insurance  policies  sold  to  individuals  and 
employers.  The  Secretary  would  consult  with  the  NAIC  on  stand¬ 
ards  for  Federal  long-term  care  insurance  policies. 

States  would  enforce  the  standards  for  all  long-term  care  insur¬ 
ance  policies.  The  Secretary  would  certify  State  compliance  and 
would  assume  responsibility  for  enforcing  the  standards  in  a  State 
that  did  not  comply. 

No  individual  or  entity  would  be  permitted  to  market  a  private 
long-term  care  insurance  policy  that  fails  to  meet  the  requirements 
of  this  Title.  If  a  policy  is  found  to  be  out  of  compliance  with  the 
provisions,  a  fine  would  be  levied  up  to  $10,000  per  violation. 

Effective  Date. — In  general,  States  would  be  required  to  adopt  the 
Federal  standards  effective  for  private  long-term  care  insurance 
policies  beginning  on  January  1,  1997.  Any  State  in  which  the  leg¬ 
islature  was  not  scheduled  to  meet  during  the  year  prior  to  the 
date  by  which  the  State  must  adopt  the  Federal  standards  would 
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be  required  to  adopt  the  standards  by  the  first  quarter  after  the 
close  of  the  next  scheduled  meeting  of  the  State  legislature,  or  on 
January  1,  1998,  whichever  is  earlier. 

Penalties  for  non-compliance  would  be  effective  for  long-term 
care  insurance  policies  sold  or  issued  in  a  State  on  or  after  the  date 
on  which  the  Federal  standards  take  effect  in  a  State. 

Sec.  8.  Federal  Standards  and  Requirements 

Present  Law. — Federal  standards  have  not  been  established  for 
private  long-term  care  insurance  policies  sold  to  individuals  and 
employers.  The  NAIC  has  developed  the  Long-Term  Care  Insur¬ 
ance  Model  Act  and  Model  Regulation  for  regulating  long-term  care 
insurance.  The  States  regulate  long-term  care  insurance  products. 
Generally,  the  State  laws  and  regulations  are  based,  at  least  in 
part,  on  the  NAIC  standards. 

(a)  Requirements  to  facilitate  understanding  and  comparison  of 
benefits. — No  provision. 

(b)  Inflation  protection. — No  provision. 

(c)  Non-forfeiture  benefits. — No  provision. 

(d)  Requirements  relating  to  sales  practices. — No  provision. 

(e)  Continuation,  renewal,  replacement,  conversion  and  cancella¬ 
tion  rules. — No  provision. 

(0  Payment  of  benefits. — No  provision. 

(g)  Relation  to  State  law. — No  provision. 

Explanation  of  Provision. — (a)  Requirements  to  facilitate  under¬ 
standing  and  comparison  of  benefits. — The  Secretary,  in  consulta¬ 
tion  with  the  NAIC,  would  develop  and  propose  standardized  for¬ 
mats  and  terminology  that  would  be  used  in  all  long-term  care  in¬ 
surance  policies.  The  Secretary  would  establish  other  requirements 
to  promote  consumer  understanding  and  to  facilitate  comparison  of 
benefits. 

Insurers  would  be  required  to  use  uniform  terminology,  uniform 
terms  and  uniform  formats,  in  accordance  with  regulations  promul¬ 
gated  by  the  Secretary. 

A  standard  outline  of  coverage  would  be  required  for  all  long¬ 
term  care  insurance  policies.  It  would  include  a  readily  understood 
statement,  in  boldface  type,  on  the  face  of  the  document,  explaining 
that  the  outline  is  a  summary,  rather  than  the  contract  of  insur¬ 
ance.  Insurers  would  be  required  to  develop  an  outline  of  coverage, 
in  a  uniform  format,  for  each  long-term  care  insurance  policy,  and 
would  be  required  to  make  the  outline  of  coverage  available  to  each 
potential  purchaser,  each  insured  individual  and  each  potential 
purchaser.  The  outline  would  reflect  the  contents  of  the  policy 
clearly  and  accurately,  and  would  be  updated  periodically,  in  a 
manner  specified  by  the  Secretary,  in  consultation  with  the  NAIC. 

The  outline  of  coverage  would  include  a  full  description  of  bene¬ 
fits,  including  services  that  would  be  provided  for  insured  individ¬ 
uals  living  in  residential  care  facilities,  the  terms  for  obtaining  up¬ 
graded  benefits,  the  “triggers”  for  benefits,  and  the  principal  exclu¬ 
sions  from  and  limitations  on  coverage.  The  outline  of  coverage 
would  include  a  statement  of  the  terms  under  which  a  policy  may 
be  returned  (with  premium  refunded)  during  a  period  for  an  initial 
examination  of  the  policy,  continued  in  force  or  renewed,  or  con¬ 
verted  from  group  to  an  individual  policy.  The  outline  would  in- 
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elude  a  statement  of  the  circumstances  under  which  a  policy  may 
be  terminated,  and  if  applicable,  the  circumstances  under  which 
non-forfeiture  benefits  could  be  obtained. 

The  outline  of  coverage  would  include  a  statement  of  the  total 
annual  premium,  any  expected  premium  increases  or  limitations  in 
annual  premium  increases  associated  with  automatic  or  optional 
benefit  increases,  including  inflation  protection,  and  any  cir¬ 
cumstances  under  which  the  payment  of  the  premium  wouM  be 
waived. 

The  outline  would  include  information  on  national  average  costs, 
and  the  variations  in  such  costs,  for  nursing  facility  care  and  other 
covered  benefits,  and  a  statement  that  this  national  average  varies 
by  geographic  region.  The  Secretary  would  be  required  to  publish, 
on  an  annual  basis,  the  national  average  costs  of  nursing  facility 
care,  home  health  care  services  and  other  long-term  care  services 
as  may  be  deemed  appropriate  by  the  Secretary.  The  outline  of  cov¬ 
erage  would  include  a  comparison  of  benefits  over  a  period  of  20 
years  for  policies  with  and  without  inflation  protection,  and  would 
be  required  to  state  whether  the  amount  of  benefits  would  increase 
over  time,  and  any  limitations  on  any  premium  increases  for  such 
benefit  increases. 

Each  insurer  would  be  required  to  report,  at  least  annually,  to 
the  State  Insurance  Commissioner  in  any  State  in  which  a  policy 
is  sold  or  issued,  in  a  manner  specified  by  the  Secretary.  Informa¬ 
tion  to  be  reported  would  include:  the  standard  outline  of  coverage; 
lapse  rates  and  replacement  rates;  the  ratio  of  premiums  collected 
to  benefits;  reserves;  and  written  materials  used  in  the  sale  or  pro¬ 
motion  of  policies. 

The  Secretary,  in  consultation  with  the  NAIC,  would  issue  regu¬ 
lations  for  the  terms  of  and  benefits  under  long-term  care  insur¬ 
ance  policies.  A  long-term  care  insurance  policy  would  not  be  per¬ 
mitted  to  condition  eligibility  for  benefits:  (i)  on  the  need  for  an¬ 
other  type  of  service  (such  as  prior  hospitalization),  or  a  higher 
level  of  care;  (ii)  on  any  particular  medical  diagnosis,  including  any 
acute  condition,  or  on  one  of  the  group  of  diagnoses;  (iii)  on  services 
furnished  by  licensed  or  certified  providers,  and  on  compliance  by 
such  providers  with  conditions  not  required  by  Federal  or  State 
law;  or  (iv)  on  the  provision  of  such  services  by  a  provider,  or  in 
a  setting,  providing  a  higher  level  of  care  than  that  required  by  an 
insured  individual. 

A  long-term  care  insurance  policy  that  provides  benefits  for  home 
and  community-based  services  provided  in  a  setting  other  than  a 
residential  care  facility  would  not  be  permitted  to  limit  benefits  to 
services  provided  by  registered  nurses  or  licensed  practical  nurses, 
nor  limit  benefits  to  services  provided  by  entities  participating  in 
Medicare  and  Medicaid.  Such  a  policy  would  be  required  to  provide, 
at  a  minimum,  benefits  for  personal  assistance  with  activities  of 
daily  living,  home  health  care,  adult  day  care  and  respite  care. 

A  long-term  care  insurance  policy  that  provides  benefits  for  serv¬ 
ices  in  nursing  facilities  would  be  required  to  provide  benefits  for 
services  provided  by  all  types  of  nursing  facilities  licensed  by  the 
State,  and  could  provide  benefits  for  care  in  other  residential  facili¬ 
ties. 
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Long-term  care  insurance  policies  would  not  be  permitted  to  dis¬ 
criminate  with  respect  to  eligibility  for  benefits  or  amount  of  bene¬ 
fits  under  the  policy  in  the  treatment  of:  Alzheimer’s  disease  or 
other  progressive  degenerative  dementia,  any  organic  or  inorganic 
mental  illness,  mental  retardation  or  any  other  cognitive  or  mental 
impairment,  or  HIV  infection  or  AIDS. 

(b)  Inflation  protection. — An  insurer  would  be  required  to  offer 
the  purchaser  the  option  to  obtain  coverage  under  the  policy  for  an¬ 
nual  increases  in  benefits.  The  benefits  under  a  policy  would  in¬ 
crease  by  not  less  than  five  percent  per  year  compounded.  Inflation 
protection  would  be  excluded  from  the  coverage  only  if  the  insured 
individual  rejected  in  writing  the  option  to  obtain  such  coverage. 

(c)  Non-forfeiture  benefits. — All  long-term  care  insurance  policies 
would  be  required  to  include  defined  non-forfeiture  benefits,  as 
specified  by  the  Secretary.  The  Secretary,  in  consultation  with  the 
NAIC,  would  be  required  to  promulgate  regulations  for  an  appro¬ 
priate  non-forfeiture  benefit  for  policies  that  lapse,  including  poli¬ 
cies  that  lapse  for  nonpayment  of  premiums  and  non-renewal,  but 
excluding  policies  that  lapse  for  reason  of  death.  Such  benefits 
could  include:  shortened  benefit  periods  where  a  policy  remains  in 
effect  for  an  abbreviated  period  of  time  after  the  policy  lapses,  or 
reduced  paid-up  benefits  where  the  indemnity  level  is  reduced  by 
a  specified  amount.  The  non-forfeiture  benefit  would  increase  pro¬ 
portionately  to  the  amount  of  premiums  paid  by  the  insured  indi¬ 
vidual. 

(d)  Requirements  relating  to  sales  practices. — Any  insurer  offer¬ 
ing  a  long-term  care  insurance  policy  would  be  required  to  meet 
such  requirements  pertaining  to  the  content,  format  and  use  of  ap¬ 
plication  forms.  Any  insurer  that  sold  or  offered  a  policy  could  not 
offer  such  a  policy  through  an  agent  who  failed  to  comply  with  the 
minimum  standards  with  respect  to  training  and  certification  es¬ 
tablished  by  the  Secretary. 

The  following  practices  would  be  prohibited  in  the  sale  or  offering 
of  long-term  care  insurance  policies:  (i)  false  and  misleading  rep¬ 
resentation;  (ii)  inaccurate  completion  of  medical  history  by  in¬ 
surer;  (iii)  using  force,  fright  or  undue  pressure  to  induce  the  pur¬ 
chase  of  a  policy;  and  (iv)  cold  lead  advertising,  which  means  any 
method  of  inducing  an  individual  to  contact  an  insurer  or  agent  for 
the  purpose  of  inducing  the  individual  to  buy  insurance,  if  that 
purpose  is  not  disclosed  conspicuously. 

An  insurer  or  agent  would  be  prohibited  from  selling  a  policy 
that  the  insurer  or  agent  knows  (or  should  know)  duplicates  cov¬ 
erage  that  the  purchaser  already  has,  except  if  the  policy  is  in¬ 
tended  to  replace  the  other  policy,  or  if  the  benefits  under  the  new 
policy  are  fully  payable  directly  to  or  on  behalf  of  the  individual 
without  regard  to  other  long-term  care  coverage  of  the  individual. 

(e)  Continuation,  renewal,  replacement,  conversion  and  cancella¬ 
tion  of  policies. — Each  insured  individual  would  have  an  uncondi¬ 
tional  right  to  return  a  policy  within  30  days  after  the  date  of  its 
issuance,  and  would  be  able  to  obtain  a  full  refund  of  the  premium 
paid. 

In  general,  insurers  would  not  be  permitted  to  cancel,  or  refuse 
to  renew  any  long-term  care  insurance  policy  for  any  reason  other 
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than  for  fraud,  material  misrepresentation,  or  for  non-payment  of 
premium. 

Each  policy  would  contain  a  provision  that  states  the  duration  of 
the  policy,  the  right  of  the  insured  individual  to  renewal,  the  date 
by  which  the  option  to  renew  must  be  exercised,  and  applicable  re¬ 
strictions. 

Continuation  and  conversion  rights  would  be  established  with  re¬ 
spect  to  group  policies.  Individuals  would  be  permitted  to  continue 
or  convert  policies.  A  group  policy  would  meet  the  conversion  re¬ 
quirements  if  entitled  individuals  covered  under  the  group  policy 
are  issued  a  replacement  policy  providing  benefits  substantially 
equivalent  to  the  benefits,  or  greater  than  the  benefits,  without  re¬ 
quiring  evidence  of  insurability,  and  at  premium  rates  no  higher 
than  would  apply  if  the  individual  had  obtained  it  under  a  replace¬ 
ment  policy. 

Any  insurer  would  have  the  right  to  cancel  a  policy,  or  to  refuse 
to  pay  a  claim,  based  on  evidence  that  the  insured  made  false  rep¬ 
resentations  or  knowingly  failed  to  disclose  information  on  the  ap¬ 
plication.  Insurers  would  have  the  right  to  cancel  policies  for  non¬ 
payment  of  premiums,  subject  to  non-forfeiture  requirements. 

Insurers  would  be  required  to  reinstate  full  coverage  of  an  indi¬ 
vidual  who  canceled  due  to  non-payment  of  premiums,  retroactive 
to  the  effective  date  of  cancellation,  if  the  insurer  receives  evidence 
from  a  representative  of  the  individual  that  the  individual  was  in¬ 
capacitated,  and  receives  payment  of  all  premiums  due  and  past 
due  and  charges  for  late  payment. 

At  the  time  of  sale,  the  issuer  would  be  required  to  offer  the  in¬ 
sured  individual  the  right  to  designate  a  representative  to  commu¬ 
nicate  with  the  insurer  regarding  premium  payments,  in  the  event 
of  nonpayment  of  premiums,  or  the  right  to  sign  a  statement  de¬ 
clining  to  designate  a  representative. 

(f)  Payment  of  benefits. — The  Secretary  would  promulgate  regu¬ 
lations  establishing  requirements  with  respect  to  claims  for  and 
payment  of  benefits  under  a  policy.  Each  policy  would  specify  the 
threshold  for  “triggering”  eligibility  for  benefits,  including  levels  of 
functional  or  cognitive  status.  The  policy  would  provide  for  a  proce¬ 
dure  to  determine  whether  threshold  conditions,  based  upon  uni¬ 
form  assessment  standards,  procedures  and  formats,  were  met. 

Insurers  would  be  required  to  provide  an  explanation  in  writing 
of  the  reasons  for  a  denial  of  a  claim  or  for  partial  payment  of  a 
claim.  Insurers  would  be  required  to  provide  a  policyholder  with  a 
written  explanation  of  grievance  procedures  available  to  the  policy¬ 
holder.  Insurers  would  be  required  to  provide  an  administrative 
procedure  under  which  an  individual  would  be  able  to  seek  recon¬ 
sideration  of  any  denial  of  a  claim,  or  partial  payment  of  a  claim. 

In  the  event  of  a  disagreement  or  of  inconsistencies,  the  individ¬ 
ual  policyholder  would  be  permitted  to  appeal  an  insurer’s  decision 
to  the  complaint  review  office  established  by  the  State  (as  described 
in  Title  IX  of  this  Act).  The  complaint  review  office  would  be  re¬ 
quired  to  utilize  appropriately  trained  individuals  in  cases  involv¬ 
ing  long-term  care  insurance  disputes.  Any  decision  made  by  a 
state  review  office  would  be  non-binding,  and  nothing  would  pro¬ 
hibit  an  individual  from  seeking  review  through  the  judicial  sys¬ 
tem. 
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(g)  Relation  to  State  law. — Uniform  Federal  standards  and  provi¬ 
sions  provided  under  this  Act  would  pre-empt  State  laws  with  re¬ 
spect  to  standards  for  private  long-term  care  insurance. 

Effective  Date. — The  Federal  standards  would  be  effective  for 
long-term  care  insurance  policies  sold  or  issued  in  a  State  on  or 
after  the  date  on  which  the  Federal  standards  take  effect  in  a 
State. 


Title  XI.  Revenue  Provisions 
Subtitle  A.  Increase  in  excise  taxes  on  tobacco  products 

Present  Law. — (a)  Tax  rates. — Excise  taxes  are  imposed  on  the 
manufacture  or  importation  of  cigarettes,  cigarette  papers  and 
tubes,  snuff,  chewing  tobacco,  and  pipe  tobacco.  The  present-law 
tax  rates  are  as  follows: 

Cigarettes. — Small  cigarettes  (weighing  no  more  than  3  pounds 
per  thousand).1 — $12  per  thousand  (i.e.,  24  cents  per  pack  of  20 
cigarettes). 

Large  cigarettes  (weighing  more  than  3  pounds  per  thousand).2 — 
$25.20  per  thousand. 

Cigars. — 

Small  cigars  (weighing  no  more  than  3  pounds  per  thousand). — 
$1,125  per  thousand. 

Large  cigars  (weighing  more  than  3  pounds  per  thousand). — 
12.75  percent  of  manufacturer’s  price  (but  not  more  than  $30  per 
thousand). 

Cigarette  Papers  and  Tubes. — 

Cigarette  papers.3 — 0.75  cent  per  50  papers. 

Cigarette  tubes.4 — 1.5  cents  per  50  tubes. 

Snuff,  Chewing  Tobacco,  Pipe  Tobacco. — 

Snuff. — 36  cents  per  pound. 

Chewing  tobacco. — 12  cents  per  pound. 

Pipe  tobacco. — 67.5  cents  per  pound. 

(b)  Exemptions;  use  of  revenues. — No  tax  is  imposed  on  tobacco 
products  exported  from  the  United  States.  Exemptions  also  are  al¬ 
lowed  for  (1)  tobacco  products  furnished  by  manufacturers  for  em¬ 
ployee  use  or  experimental  purposes;  and  (2)  tobacco  products  to  be 
used  by  the  United  States.  In  addition,  no  tax  is  imposed  on  to¬ 
bacco  to  be  used  in  “roll-your-own”  cigarettes. 

Revenues  from  the  tobacco  products  excise  taxes  are  retained  in 
the  general  fund  of  the  Treasury.  Revenues  from  taxes  on  tobacco 
products  brought  into  the  United  States  from  Puerto  Rico  are 
transferred  (“covered  over”)  to  Puerto  Rico  if  the  products  satisfy 
a  domestic  content  requirement.5  No  Federal  excise  tax  is  imposed 
on  tobacco  products  sold  in  Puerto  Rico. 


1  Most  taxable  cigarettes  are  classified  as  small  cigarettes. 

2  Large  cigarettes  measuring  more  than  6V2  inches  in  length  are  taxed  at  the  rate  prescribed 
for  small  cigarettes,  counting  each  2%  inches  (or  fraction  thereof)  as  one  cigarette. 

3  Cigarette  papers  measuring  more  than  6V2  inches  in  length  are  taxed  at  the  rate  prescribed, 
counting  each  2%  inches  (or  fraction  thereof)  as  one  cigarette  paper.  No  tax  is  imposed  on  a 
book  or  set  of  cigarette  papers  containing  25  or  fewer  papers. 

“Cigarette  tubes  measuring  more  than  6V2  inches  in  length  are  taxed  at  the  rate  prescribed, 
counting  each  23/4  inches  (or  fraction  thereof)  as  one  cigarette  tube. 

5  Code  section  7652(d)  provides  that  an  article,  other  than  an  article  containing  distilled  spir¬ 
its,  shall  not  be  treated  as  produced  in  Puerto  Rico  unless  the  sum  of  (a)  the  cost  or  value  of 

Continued 
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Explanation  of  Provision. — (a)  Tax  rates. — The  bill  would  in¬ 
crease  the  excise  tax  rate  on  small  cigarettes  by  $22.50  per  thou¬ 
sand  (45  cents  per  pack  of  20  cigarettes)  and  on  large  cigarettes  by 
$47.25  per  thousand.  The  tax  on  other  currently  taxable  tobacco 
products  would  be  increased  by  approximately  187.5  percent  and  a 
$1.94  per  pound  tax  would  be  imposed  on  “roll-your-own”  tobacco. 

Each  of  these  rate  increases  would  be  phased-in  over  five  yeqrs, 
in  the  following  approximate  percentages:  August  1,  1995,  34  per¬ 
cent;  January  1,  1997,  56  percent;  January  1,  1998,  78  percent,  and 
January  1,  1999,  100  percent.  This  phase-in  would  produce  the  fol¬ 
lowing  per  pack  of  20  small  cigarettes  rate  increases:  August  1, 
1995,  15  cents;  January  1,  1997,  25  cents;  January  1,  1998,  35 
cents;  and  January  1,  1999,  45  cents. 

When  fully  phased-in  beginning  in  1999,  the  new  tax  rates  on  all 
tobacco  products  would  be: 

Cigarettes. — 

Small  cigarettes  (weighing  no  more  than  3  pounds  per  thou¬ 
sand). — $34.50  per  thousand  (i.e.,  69  cents  per  pack  of  20  ciga¬ 
rettes). 

Large  cigarettes  (weighing  more  than  3  pounds  per  thousand). — 
$72.45  per  thousand. 

Cigars. — 

Small  cigars  (weighing  no  more  than  3  pounds  per  thousand). — 
$3.23  per  thousand. 

Large  cigars  (weighing  more  than  3  pounds  per  thousand). — 37 
percent  of  manufacturer’s  price  (but  not  more  than  $86.25  per 
thousand). 

Cigarette  Papers  and  Tubes. — 

Cigarette  papers. — 2.16  cents  per  50  papers. 

Cigarette  tubes. — 4.31  cents  per  50  tubes. 

Snuff,  Chewing  Tobacco,  Pipe  Tobacco,  “Roll-Your-Own”  To¬ 
bacco. — 

Snuff. — $1,035  per  pound. 

Chewing  tobacco. — $0.35  per  pound. 

Pipe  tobacco. — $1.94  per  pound. 

“Roll-your-own”  tobacco. — $1.94  per  pound. 

(b)  Exemptions;  use  of  revenues. — The  bill  also  would  repeal  the 
present-law  exemptions  for  tobacco  products  provided  to  employees 
of  the  manufacturer  and  for  use  by  the  United  States,  and  would 
include  the  following  administrative  and  compliance  provisions: 

(i)  The  exemption  for  exports  would  be  limited  to  products  that 
are  marked  or  labeled  under  Treasury  Department  rules  designed 
to  prevent  the  diversion  of  such  products  into  the  domestic  market; 

(ii)  Re-importation  of  tobacco  products  previously  exported  with¬ 
out  payment  of  tax  (other  than  for  return  to  the  manufacturer) 
would  be  prohibited  and  a  new  penalty,  equal  to  the  greater  of 
$1,000  or  five  times  the  amount  of  tax,  would  be  imposed  on  all 
parties  involved  in  any  prohibited  re-importation  (All  tobacco  prod¬ 
ucts  and  cigarette  papers  and  tubes,  as  well  as  all  vessels,  vehicles, 
and  aircraft  used  in  such  re-importations,  would  be  subject  to  sei¬ 
zure  by  the  United  States.); 


the  materials  produced  in  Puerto  Rico  plus  (b)  the  direct  costs  of  process  operations  performed 
in  Puerto  Rico  equals  or  exceeds  50  percent  of  the  value  of  the  article  as  of  the  time  it  is  brought 
into  the  United  States. 
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(iii)  The  current  manufacturer  inventory  maintenance  and  re¬ 
porting  requirements,  criminal  penalties,  and  forfeiture  rules  would 
be  extended  to  importers  of  tobacco  products; 

(iv)  The  present-law  exemption  for  books  or  sets  of  cigarette  pa¬ 
pers  containing  25  or  fewer  papers  would  be  repealed;  and 

(v)  Cover  over  of  tobacco  product  revenues  to  Puerto  Rico  and  the 
Virgin  Islands  would  be  limited  to  present-law  tax  levels. 

In  addition,  the  bill  would  apply  the  increases  in  the  Federal  ex¬ 
cise  tax  rates  on  tobacco  products  (e.g.,  45  cents  per  pack  of  small 
cigarettes)  to  tobacco  products  manufactured  and  sold  in  Puerto 
Rico.  Revenues  derived  from  the  increased  excise  tax  rates  would 
not  be  covered  over  to  Puerto  Rico.  The  tax  would  be  collected  in 
the  same  manner  as  the  tax  currently  is  collected  on  tobacco  prod¬ 
ucts  manufactured  and  sold  in  the  mainland  United  States. 

Effective  Date.—  The  provision  generally  is  effective  for  tobacco 
products  removed  after  July  31,  1995.  A  floor  stocks  tax  is  imposed 
on  taxable  tobacco  products  held  on  the  effective  date  and  on  each 
subsequent  rate  increase  date. 

Subtitle  B.  Treatment  of  employer-provided  health  care 
Sec.  1.  Cafeteria  Plans  and  Flexible  Spending  Arrangements 

Present  Law. — Health  benefits  May  Not  Be  Provided  Under  Cafe¬ 
teria  Plans  or  Flexible  Spending  Arrangements  Other  Than  Medi¬ 
cal  Savings  Accounts  (sec.  11201  of  the  bill,  secs.  106(b),  125, 
3121(a),  3231(e),  3306(b),  and  3401(a)  of  the  Code,  and  sec.  209(a) 
of  the  Social  Security  Act). 

(a)  Cafeteria  plans. — Under  present  law,  compensation  generally 
is  includible  in  gross  income  when  actually  or  constructively  re¬ 
ceived,  i.e.,  when  it  is  made  available  to  the  individual  or  the  indi¬ 
vidual  has  an  election  to  receive  such  amount.  Under  one  exception 
to  the  general  principle  of  constructive  receipt,  no  amount  is  in¬ 
cluded  in  the  gross  income  of  a  participant  in  a  cafeteria  plan 
maintained  by  an  employer  solely  because  the  participant  may 
elect  among  cash  and  certain  employer-provided  qualified  benefits. 
In  general,  a  qualified  benefit  is  a  benefit  that  is  excludable  from 
an  employee’s  gross  income  by  reason  of  a  specific  provision  of  the 
Internal  Revenue  Code.  Employer-provided  accident  or  health  cov¬ 
erage  is  a  qualified  benefit. 

The  cafeteria  plan  exception  from  the  principle  of  constructive  re¬ 
ceipt  also  applies  for  employment  tax  purposes. 

(b)  Flexible  spending  arrangements. — A  flexible  spending  ar¬ 
rangement  (“FSA”)  is  a  reimbursement  account  or  similar  arrange¬ 
ment  under  which  an  employee  is  reimbursed  for  medical  expenses 
or  other  employer-provided  qualified  benefits,  such  as  dependent 
care.  FSAs  that  are  part  of  a  cafeteria  plan  generally  are  funded 
through  salary  reduction.  FSAs  may  also  be  provided  by  an  em¬ 
ployer  outside  a  cafeteria  plan.  FSAs  are  commonly  used,  for  exam¬ 
ple,  to  reimburse  employees  for  medical  expenses  not  covered  by  in¬ 
surance.  If  certain  conditions  are  satisfied,  amounts  reimbursed 
under  an  FSA  are  excludable  from  gross  income  and  wages  for  in¬ 
come  and  employment  tax  purposes. 

Under  present  law,  there  is  no  special  exclusion  from  income  for 
benefits  provided  under  an  FSA.  Thus,  benefits  provided  under  an 
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FSA  are  excludable  from  income  only  if  there  is  a  specific  exclusion 
otherwise  applicable  to  the  benefits  (e.g.,  the  exclusion  under  sec. 
106  for  accident  and  health  benefits).  FSAs  that  are  part  of  a  cafe¬ 
teria  plan  must  comply  with  the  rules  generally  applicable  to  cafe¬ 
teria  plans.  One  such  rule  is  that  a  cafeteria  plan  may  not  offer  de¬ 
ferred  compensation,  except  through  a  qualified  cash  or  deferred 
arrangement  (sec.  401(k)).  According  to  proposed  Treasury  regula¬ 
tions,  a  cafeteria  plan  permits  the  deferral  of  compensation  if  it  in¬ 
cludes  a  health  FSA  that  reimburses  participants  for  medical  ex¬ 
penses  incurred  beyond  the  end  of  the  plan  year.  Thus,  in  the  case 
of  an  FSA  that  reimburses  employees  for  out-of-pocket  medical  ex¬ 
penses,  amounts  in  an  employee’s  account  that  are  not  used  for 
medical  expenses  incurred  before  the  end  of  a  plan  year  must  be 
forfeited.  This  rule  is  often  referred  to  as  the  “use  it  or  lose  it”  rule. 

The  proposed  regulations  define  a  health  FSA  as  a  benefit  pro¬ 
gram  that  provides  employees  with  coverage  under  which  specified, 
incurred  expenses  may  be  reimbursed  (subject  to  reimbursement 
maximums  and  any  other  reasonable  conditions)  and  under  which 
the  maximum  amount  of  reimbursement  that  is  reasonably  avail¬ 
able  to  a  participant  for  a  period  of  coverage  is  not  substantially 
in  excess  of  the  total  premium  (including  both  employee-paid  and 
employer-paid  portions  of  the  premium)  for  such  participant’s  cov¬ 
erage.  A  maximum  amount  of  reimbursement  is  not  substantially 
in  excess  of  the  total  premium  if  the  maximum  amount  is  less  than 
500  percent  of  the  premium. 

Explanation  of  Provision. — (a)  Cafeteria  plans. — Under  the  bill, 
accident  or  health  coverage  provided  through  a  cafeteria  plan  and 
accident  or  health  benefits  provided  under  an  FSA  would  not  be  ex¬ 
cludable  from  income  and  wages  for  income  and  employment  tax 
purposes.6 

(b)  Flexible  spending  arrangements. — The  bill  would  define  a 
flexible  spending  arrangement  in  the  same  manner  as  the  proposed 
regulations  under  present  law.  Thus,  under  the  bill,  a  flexible 
spending  arrangement  would  include  a  benefit  program  that  pro¬ 
vides  employees  with  coverage  under  which  specified  incurred  ex¬ 
penses  may  be  reimbursed  (subject  to  reimbursement  maximums 
and  other  reasonable  conditions)  and  the  maximum  amount  of  re¬ 
imbursement  that  is  reasonably  available  to  a  participant  for  the 
coverage  is  less  than  500  percent  of  the  cost  of  such  coverage. 
Under  the  bill,  in  the  case  of  an  insured  plan,  the  maximum 
amount  reimbursed  would  be  determined  on  the  basis  of  the  under¬ 
lying  coverage. 

Effective  Date. — The  provision  would  be  generally  effective  on 
and  after  January  1,  1995.  Two  transition  rules  would  apply  with 
respect  to  certain  plans.  First,  in  the  case  of  an  employee  covered 
by  a  cafeteria  plan  or  FSA  established  pursuant  to  a  collective  bar¬ 
gaining  agreement  ratified  before  June  30,  1994,  the  repeal  of  the 


6  The  bill  would  not  otherwise  limit  or  modify  the  present-law  exclusion  for  employer-provided 
health  benefits.  Thus,  the  Committee  does  not  intend  to  change  the  tax  treatment  of  certain 
employer-provided  health  promotion  activities  that  are  provided  on  the  worksite.  For  example, 
such  activities  could  include  blood  pressure  screening  and  counseling,  weight  loss  clinic,  choles¬ 
terol  screening,  exercise  promotion,  smoking  cessation,  primary  care  services,  drug  testing.  Fed¬ 
erally  mandated  physical  exams  (DOT,  NRC),  and  mammography/prostate  screening.  To  the  ex¬ 
tent  these  activities  are  currently  excludable  health  benefits  they  would  continue  to  be  exclud¬ 
able  under  the  bill. 
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exclusion  for  benefits  provided  under  a  cafeteria  plan  or  FSA  would 
not  apply  before  the  effective  date  of  any  amendment,  modification, 
extension,  or  expiration  of  such  bargaining  agreement  (without  re¬ 
gard  to  any  extensions  ratified  after  June  30,  1994).  This  transition 
rule  would  also  apply  in  the  case  of  State  and  local  government  em¬ 
ployees  who  are  covered  under  a  cafeteria  plan  or  FSA  established 
pursuant  to  a  collective  bargaining  agreement. 

Second,  in  the  case  of  an  employee  of  a  State,  county,  or  munici- 
pal  government  who  is  covered  by  a  collective  bargaining  agree- 
ment  ratified  before  June  30,  1994,  and  who  is  eligible  to  make 
contributions  to  a  cafeteria  plan  or  FSA  established  by  State  or 
local  law  which  is  in  effect  on  June  30,  1994,  the  repeal  of  the  ex¬ 
clusion  for  benefits  provided  under  a  cafeteria  plan  or  FSA  would 
not  apply  before  January  1,  1999. 

Sec.  2.  Health  Benefits  Provided  Under  High  Deductible  Medical 

Savings  Account  Plans 

Present  Law. — Medical  savings  accounts  are  not  currently  af¬ 
forded  tax-favored  status  under  the  Code.  However,  present  law 
contains  provisions  that  provide  taxpayers  with  some  ability  to  pay 
for  unreimbursed  medical  expenses  on  a  tax-favored  basis,  includ¬ 
ing  provisions  relating  to  flexible  spending  arrangements  (FSAs) 
and  individual  retirement  arrangements  (IRAs). 

An  FSA  is  a  reimbursement  account  or  similar  arrangement 
under  which  an  employee  can  be  reimbursed  for  health  care  ex¬ 
penses  not  covered  by  insurance.  If  certain  conditions  are  satisfied, 
amounts  reimbursed  under  an  FSA  are  excludable  from  gross  in¬ 
come  and  wages  for  employment  tax  purposes.  Amounts  remaining 
in  an  FSA  at  the  end  of  the  year  must  be  forfeited;  they  cannot  be 
used  for  expenses  in  a  subsequent  year. 

Certain  individuals  can  make  deductible  contributions  to  an  IRA 
of  up  to  $2,000  per  year.  An  individual  is  generally  not  taxed  on 
amounts  held  in  an  IRA,  including  earnings  on  contributions,  until 
the  amounts  are  withdrawn  from  the  IRA.  Amounts  withdrawn 
from  an  IRA  can  be  used  for  any  purpose,  including  to  pay  medical 
expenses.  Amounts  withdrawn  from  IRAs  are  includible  in  income 
and  generally  are  subject  to  an  additional  10  percent  excise  tax  if 
the  withdrawal  is  made  before  age  591/2.  The  10-percent  additional 
tax  does  not  apply  to  distributions  for  medical  costs  that  would  be 
deductible  medical  expenses  if  the  individual  itemized  deductions. 

(a)  Definition  of  High  Deductible  Plan. — No  provision. 

(b)  Operation  of  Medical  Savings  Accounts. — No  provision. 

Explanation  of  Provision. — Under  the  bill,  employers  may  offer 

eligible  employees  health  coverage  consisting  of  both  (1)  a  high  de¬ 
ductible  plan  and  (2)  a  medical  savings  account.  This  combination 
would  be  referred  to  as  a  “high  deductible  medical  savings  plan”. 
Employers  who  are  required  to  provide  coverage  under  a  private 
health  plan  would  still  be  required  to  offer  the  guaranteed  national 
benefit  package  to  their  employees. 

Eligible  employees  include  all  employees  other  than  employees 
who  are  reasonably  expected  to  be  eligible  for  subsidies  under  sub¬ 
title  D  of  title  XXIII  of  the  Social  Security  Act  or  for  a  premium 
reduction. 
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The  bill  would  not  permit  individuals  that  are  not  employees  to 
have  a  high  deductible  medical  savings  plan.  Such  plans  could  be 
provided  only  by  employers  for  their  employees. 

(a)  Definition  of  high  deductible  plan. — Under  the  bill,  high  de¬ 
ductible  plans  would  provide  the  same  coverage  as  provided  under 
the  guaranteed  national  benefit  package,  except  that  such  plans 
would  have  a  higher  deductible  amount.  High  deductible  plans 
would  be  subject  to  the  same  insurance  reforms,  as  described  in 
title  V  of  the  bill,  as  other  plans  of  employers.  The  bill  would  not 
permit  employers  to  self-insure  high  deductible  health  plans. 

Under  a  high  deductible  plan,  the  deductible  would  be  within  the 
range  of  $1,500  to  $2,500  for  individual  policies,  and  within  the 
range  of  $2,150  to  $3,750  for  family  policies.  These  ranges  would 
be  increased  over  time  in  the  same  manner,  and  in  the  same  per¬ 
centage  amount,  as  the  deductibles  under  the  guaranteed  national 
benefit  package. 

(b)  Operation  of  medical  savings  accounts. — (i)  Contributions  to 
accounts. — If  an  employee  elects  a  high  deductible  plan,  the  em¬ 
ployer  would  be  required  to  deposit  in  a  medical  savings  account 
for  the  employee  the  difference  between  the  employer  contribution 
for  the  fee-for-service  guaranteed  national  benefit  package  and  the 
employer  contribution  for  the  high  deductible  plan.  The  bill  would 
require  the  employer  to  pay  the  same  percentage  of  the  cost  of  the 
high  deductible  plan  as  it  pays  for  the  fee-for-service  guaranteed 
national  benefits  package.  Employees  would  be  responsible  for  pay¬ 
ing  the  difference  between  the  actual  premium  and  the  amount  of 
the  premium  contributed  by  the  employer. 

For  example,  if  an  employer  pays  the  required  80  percent  em¬ 
ployer  contribution  for  the  fee-for-service  guaranteed  national  bene¬ 
fit  package,  the  employer  would  be  required  to  pay  80  percent  of 
the  premium  for  the  high  deductible  plan.  The  employer  would  de¬ 
posit  in  a  medical  savings  account  the  difference  between  80  per¬ 
cent  of  the  cost  of  the  fee-for-service  guaranteed  national  benefit 
package  and  80  percent  of  the  cost  of  the  high  deductible  plan. 
However,  if  an  employer  pays  100  percent  of  the  cost  of  the  fee-for- 
service  guaranteed  national  benefit  package,  the  employer  would 
be  required  to  pay  100  percent  of  the  premium  for  the  high  deduct¬ 
ible  plan.  The  employer  would  deposit  in  a  medical  savings  account 
the  difference  between  100  percent  of  the  cost  of  the  fee-for-service 
guaranteed  national  benefit  package  and  100  percent  of  the  cost  of 
the  high  deductible  plan. 

Under  the  bill,  employer  contributions  to  the  account  would  be 
excludable  from  gross  income  and  wages  for  employment  tax  pur¬ 
poses. 

(ii)  Distributions  from  accounts. — Under  the  bill,  distributions 
from  medical  savings  accounts  would  be '  tax-free  if  used  to  pay 
medical  expenses  of  the  account  beneficiary  or  his  or  her  spouse  or 
dependents.  Medical  expenses  would  include  expenses  that  qualify 
as  medical  expenses  under  section  213  of  the  Code,  other  than  the 
individual’s  share  of  health  care  insurance  premiums. 

Distributions  not  used  for  medical  expenses  would  be  includible 
in  gross  income  and  would  be  subject  to  an  additional  100-percent 
tax  when  distributed.  If  an  individual  uses  a  distribution  for 
nonmedical  purposes  and  the  individual  has  previously  paid  income 
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taxes  on  a  portion  of  the  distribution,  then  the  amount  includible 
in  income  and  subject  to  the  100-percent  penalty  tax  for  the  tax¬ 
able  year  would  be  reduced  by  the  amount  previously  included  in 
income.  Distributions  after  age  65  or  after  the  individual  dies  or 
becomes  disabled  that  are  not  used  for  medical  purposes  would  be 
includible  in  gross  income  but  the  additional  100-percent  tax  would 
not  apply. 

Amounts  distributed  from  a  medical  savings  account  could  be 
rolled  over  tax-free  to  another  medical  savings  account  within  60 
days  of  the  date  of  the  distribution. 

(iii)  Taxation  of  accounts. — The  account  beneficiary  of  a  medical 
savings  account  would  be  treated  as  the  owner  of  the  account  and 
would  be  taxed  on  the  account  in  accordance  with  the  rules  applica¬ 
ble  to  grantor  trusts.  Thus,  the  bill  would  provide  that  earnings  on 
amounts  in  the  account  be  includible  in  the  gross  income  of  the  ac¬ 
count  beneficiary  annually.  However,  capital  losses  would  not  be  al¬ 
lowed  outside  the  account,  so  as  to  prevent  a  loss  in  the  account 
from  offseting  other  unrelated  income  of  the  account  beneficiary. 

(iv)  Administration  of  accounts. — A  bank,  insurance  company,  or 
other  persons  that  meet  requirements  set  forth  by  the  Secretary  of 
the  Treasury  could  serve  as  the  trustee  of  a  medical  savings  ac¬ 
count.  The  bill  would  require  the  trustee  of  the  account  to  obtain 
such  records  as  are  necessary  to  determine  whether  a  distribution 
is  made  for  medical  expenses.  The  bill  also  would  require  the  trust¬ 
ee  to  report  earnings  to  the  account  owner  and  the  IRS.  The  Sec¬ 
retary  of  the  Treasury  could  require  such  recordkeeping  as  he  de¬ 
termines  necessary,  including  information  relating  to  deposits, 
withdrawals,  and  payments  for  medical  expenses  out  of  the  ac¬ 
count.  Administrative  rules  similar  to  the  rules  applicable  to  IRAs 
would  apply. 

Effective  Date. — The  provision  would  be  effective  on  and  after 
January  1,  1998. 

Sec.  3.  Deduction  for  Health  Insurance  Costs  of  Self-Employed 
Individuals  Increased  and  Made  Permanent 

Present  Law. — Under  present  law,  self-employed  individuals  can¬ 
not  exclude  the  cost  of  health  insurance  from  gross  income.  For  this 
purpose,  self-employed  individuals  include  sole  proprietors,  part¬ 
ners  in  partnerships,  and  more  than  2-percent  shareholders  of  S 
corporations.  Prior  to  January  1,  1994,  a  self-employed  individual 
could  deduct  25  percent  of  the  health  insurance  costs  of  the  individ¬ 
ual  and  his  or  her  spouse  or  dependents.  The  25-percent  deduction 
was  not  available  for  any  month  if  the  self-employed  individual  or 
his  or  her  spouse  were  eligible  for  employer-paid  health  benefits. 
In  addition,  no  deduction  was  available  to  the  extent  that  the  de¬ 
duction  exceeded  the  taxpayer’s  earned  income. 

Explanation  of  Provision. — The  provision  would  extend  the  25- 
percent  deduction  for  health  insurance  expenses  of  self-employed 
individuals,  effective  for  taxable  years  beginning  after  December 
31,  1993.  For  taxable  years  beginning  on  or  after  January  1,  1998, 
the  provision  would  permit  self-employed  individuals  to  deduct  up 
to  80  percent  of  their  health  insurance  expenses. 
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As  under  prior  law,  the  80-percent  deduction  would  not  be  avail¬ 
able  to  the  extent  that  the  deduction  exceeds  the  taxpayer’s  earned 
income. 

Under  the  provision,  the  80-percent  deduction  would  not  be 
available  for  any  month  in  which  the  self-employed  individual  or 
his  or  her  spouse  is  (1)  employed  by  an  employer  for  at  least  25 
hours  a  week,7  or  (2)  eligible  to  participate  in  a  subsidized  private 
health  plan  maintained  by  an  employer  of  the  self-employed  indi¬ 
vidual  or  his  or  her  spouse.  Limiting  the  deduction  to  80  percent, 
rather  than  100  percent,  of  the  health  insurance  expenses  of  a  self- 
employed  individual  would  be  intended  to  provide  consistency  be¬ 
tween  the  tax  treatment  provided  to  employees  with  respect  to  em¬ 
ployer-provided  health  care  and  the  treatment  of  the  health  insur¬ 
ance  expenses  of  self-employed  individuals  and  to  minimize  the  tax 
incentives  for  an  individual  to  be  classified  as  a  self-employed  indi¬ 
vidual.  Because  the  bill  would  limit  the  required  employer  con¬ 
tribution  to  80  percent  of  the  premium  with  respect  to  an  em¬ 
ployee,  some  employers  will  not  subsidize  more  than  80  percent  of 
the  cost  of  health  insurance  for  their  employees.  Thus,  if  a  self-em¬ 
ployed  individual  were  permitted  to  deduct  100  percent  of  his  or 
her  health  insurance  expenses,  in  some  cases  there  would  be  an  in¬ 
centive  to  perform  services  as  a  self-employed  individual,  rather 
than  as  an  employee. 

Effective  Date. — The  25-percent  deduction  would  be  extended  ef¬ 
fective  for  taxable  years  beginning  after  December  13,  1993,  and 
before  January  1,  1998.  The  80-percent  deduction  would  be  effec¬ 
tive  for  taxable  years  beginning  on  or  after  January  1,  1998. 

4.  Limitation  on  prepayment  of  medical  insurance  premiums 

Present  Law. — Under  present  law,  a  taxpayer  who  itemizes  de¬ 
ductions  may  deduct  amounts  paid  during  the  taxable  year  (if  not 
reimbursed  by  insurance  or  otherwise)  for  medical  care  of  the  tax¬ 
payer,  and  the  taxpayer’s  spouse  and  dependents  to  the  extent  that 
the  total  of  such  expenses  exceeds  7.5  percent  of  the  taxpayer’s  ad¬ 
justed  gross  income  (AGI). 

Under  a  special  rule,  premiums  paid  during  the  taxable  year  by 
a  taxpayer  before  he  or  she  attains  age  65  for  insurance  that  covers 
medical  care  for  the  taxpayer  after  the  taxpayer  attains  age  65,  or 
the  taxpayer’s  spouse  or  a  dependent,  are  treated  as  expenses  paid 
during  the  taxable  year  for  insurance  that  constitutes  medical  care 
if  premiums  for  the  insurance  are  payable  (on  a  level  payment 
basis)  under  the  contract  for  a  period  of  10  years  or  more  or  until 
the  year  in  which  the  taxpayer  attains  age  65  (but  in  no  case  for 
a  period  of  less  than  five  years). 

A  series  of  revenue  rulings  has  held  that,  under  certain  cir¬ 
cumstances,  the  portion  of  a  fee  paid  for  lifetime  care  that  is  prop¬ 
erly  allocable  to  medical  expenses  is  deductible  in  the  year  paid, 
even  though  the  medical  services  will  not  be  performed  until  a  fu¬ 
ture  time,  if  at  all.8  The  Internal  Revenue  Service  has  recently  is- 


7  In  general,  under  the  provision,  an  employer  is  not  required  to  cover  employees  who  wor 
fewer  than  25  hours  per  week  under  the  employer’s  plan,  although  the  employer  is  required  t 
contribute  to  Medicare  Part  C  on  behalf  of  such  employees 

1976-2  CB'  S'1'  ? ^3°2’  1975-2  CB  86;  ^  Ru*‘  7&~303>  197&-2  CB  871  Rul.  76-481 
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sued  a  revenue  ruling  stating  that  the  prior  rulings  should  not  be 
interpreted  as  allowing  a  current  deduction  of  payments  for  future 
medical  care  (including  medical  insurance)  extending  substantially 
beyond  the  close  of  the  taxable  year  in  situations  where  the  future 
care  is  not  purchased  in  connection  with  obtaining  lifetime  care  of 
the  type  described  in  the  prior  rulings.9  The  recent  revenue  ruling 
states  that  it  will  not  be  applied  to  amounts  paid  before  October 
14,  1993,  or  to  amounts  paid  on  or  after  October  14,  1993,  pursuant 
to  the  terms  of  a  binding  contract  entered  into  before  that  date  if 
such  terms  were  in  effect  on  that  date. 

Explanation  of  Provision. — The  bill  would  provide  that,  for  pur¬ 
poses  of  the  itemized  deduction  for  medical  expenses,  amounts  paid 
during  a  taxable  year  that  are  allocable  to  insurance  coverage  or 
medical  care  to  be  provided  more  than  12  months  after  the  month 
in  which  the  payment  is  made  are  treated  as  paid  ratably  over  the 
period  during  which  the  coverage  or  care  is  to  be  provided.  The  pro¬ 
vision  would  not  amend  the  special  rule  under  present  law  for  post¬ 
age  65  medical  insurance. 

Effective  Date. — The  provision  would  apply  to  amounts  paid  after 
December  31,  1994. 

Subtitle  C.  Extending  Medicare  coverage  of,  and  application  of 
hospital  insurance  tax  to,  all  state  and  local  government  employees 

Present  Law. — Under  present  law,  State  and  local  government 
employees  hired  before  April  1,  1986,  are  not  covered  under  Medi¬ 
care  unless  a  voluntary  agreement  is  in  effect.  Although  the  hos¬ 
pital  insurance  payroll  tax  does  not  apply  to  such  employees,  they 
may  receive  Medicare  benefits,  for  example,  through  their  spouse. 
Medicare  coverage  and  the  hospital  insurance  payroll  tax  are  man¬ 
datory  for  State  and  local  government  employees  hired  on  or  after 
April  1,  1986,  and  Federal  employees. 

For  wages  paid  in  1994  to  Medicare-covered  employees,  the  total 
hospital  insurance  tax  rate  is  2.9  percent  of  total  wages.  One-half 
of  the  hospital  insurance  tax  (1.45  percent)  is  imposed  on  the  em¬ 
ployee  and  one-half  on  the  employer. 

Explanation  of  Provision. — The  provision  would  extend  Medicare 
coverage  on  a  mandatory  basis  to  all  employees  of  State  and  local 
governments  not  otherwise  covered  under  present  law,  without  re¬ 
gard  to  their  dates  of  hire.  These  employees  and  their  employers 
would  be  liable  for  the  hospital  insurance  tax,  and  the  employees 
would  earn  credit  toward  Medicare  eligibility.  Employee  and  em¬ 
ployer  liability  for  the  hospital  insurance  tax  would  be  phased  in 
over  a  four-year  period,  with  25  percent  of  the  applicable  tax  pay¬ 
able  with  respect  to  wages  paid  during  1997,  50  percent  payable  in 
1998,  75  percent  payable  in  1999,  and  100  percent  payable  in  2000. 

In  addition,  service  prior  to  January  1,  1997,  of  State  and  local 
government  employees  whose  wages  are  subject  to  the  hospital  in¬ 
surance  tax  solely  because  of  the  bill  would  be  considered  covered 
employment  for  purposes  of  determining  eligibility  for  Medicare 
coverage.  The  Department  of  the  Treasury  would  be  required  to  re¬ 
imburse  the  Federal  Hospital  Insurance  Trust  Fund  for  additional 
payments  made,  administrative  expenses  incurred,  and  any  inter- 


9  Rev.  Rul.  93-72,  1993-94  IRB  7  (Nov.  1,  1993). 
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est  losses  which  occur  as  a  result  of  the  recognition  of  the  prior 
service  of  State  and  local  government  employees  for  Medicare  eligi¬ 
bility  purposes. 

The  provision  would  require  that  the  Secretary  of  the  Treasury, 
in  consultation  with  State  and  local  governments,  provide  proce¬ 
dures  designed  to  ensure  that  individuals  who  perform  Medicare- 
qualified  government  employment  are  informed  of  (1)  their*  eligi¬ 
bility  or  potential  eligibility  for  benefits  under  Medicare  Part  A,  (2) 
the  requirements  for,  and  conditions  of,  eligibility  for  benefits 
under  Medicare  Part  A,  and  (3)  the  necessity  of  filing  a  timely  ap¬ 
plication  as  a  condition  of  becoming  entitled  to  benefits.  These  pro¬ 
cedures  would  be  required  to  give  particular  attention  to  individ¬ 
uals  who  apply  for  an  annuity  or  retirement  benefit  based  on  a  dis¬ 
ability. 

Effective  Date. — The  provision  would  apply  to  services  performed 
by  State  and  local  government  employees  after  December  31,  1996. 

Subtitle  D.  Organizations  providing  health  care  services  and 

related  organizations 

Sec.  5.  Tax  Treatment  of  Organizations  Providing  Health  Care 
Services  and  Related  Organizations 

Present  Law. — 

Exempt  status  of  charities 

Code  section  501(c)(3)  lists  certain  types  of  organizations  that  are 
exempt  from  Federal  income  tax,  including  those  organized  and  op¬ 
erated  exclusively  for  religious,  charitable,  scientific,  testing  for 
public  safety,  literary,  or  educational  purposes  no  part  of  the  net 
earnings  of  which  inures  to  the  benefit  of  any  private  shareholder 
or  individual.  Contributions  to  such  organizations  generally  are  de¬ 
ductible  for  Federal  income,  estate,  and  gift  tax  purposes.  In  addi¬ 
tion,  such  organizations  are  eligible  for  tax-exempt  financing  that 
is  not  subject  to  the  State  volume  cap  otherwise  applicable  to  pri¬ 
vate  users  of  tax-exempt  financing  and,  in  the  case  of  hospitals,  are 
exempt  from  the  $150  million  limit  otherwise  applicable  to  the 
amount  of  tax-exempt  financing  from  which  a  section  501(c)(3)  or¬ 
ganization  can  benefit. 

Health  care  organizations  as  tax-exempt  entities. — Although  Code 
section  501(c)(3)  does  not  specifically  refer  to  furnishing  medical 
care  or  operating  a  not-for-profit  hospital,  such  activities  have  long 
been  considered  to  further  charitable  purposes.10  However,  the 
mere  provision  of  not-for-profit  medical  care  is  not,  by  itself,  suffi¬ 
cient  to  allow  an  organization  to  qualify  for  exemption  under  sec¬ 
tion  501(c)(3).  Rather,  an  organization  must  demonstrate  that  its 
activities  are  targeted  to  a  charitable  tdass.  The  precise  nature  of 
that  charitable  class  has  been  defined  only  through  administrative 
guidance,  and  not  by  statute. 

In  1956,  the  Internal  Revenue  Service  (IRS)  issued  Revenue  Rul¬ 
ing  56-185,  1956-1  C.B.  202,  setting  forth  the  conditions  that  a 
not-for-profit  hospital  must  satisfy  to  qualify  for  recognition  as  a 


u  10  Although  not-for-profit  hospitals  generally  are  recognized  as  tax-exempt  by  virtue  of  being 
charitable  organizations,  some  also  may  qua'ifv  for  exemption  as  “educational”  organizations 
because  they  are  organized  and  operated  primarily  for  medical  education  purposes. 
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tax-exempt  charitable  organization  under  section  501(c)(3).  The  IRS 
ruled  that  a  hospital  would  be  exempt  if  it  met  the  following  four 
conditions:  (1)  it  must  be  organized  as  a  not-for-profit  organization 
for  the  purpose  of  operating  a  hospital  for  the  care  of  the  sick;  (2) 
it  must  be  operated,  to  the  extent  of  its  financial  ability,  for  those 
not  able  to  pay  for  the  services  rendered  and  not  exclusively  for 
those  able  and  expected  to  pay;11  (3)  it  must  not  restrict  use  of  its 
facilities  to  a  particular  group  of  physicians;  and  (4)  its  earnings 
must  not  inure,  directly  or  indirectly,  to  the  benefit  of  any  private 
shareholder  or  individual  (this  last  requirement  merely  restated  a 
restriction  applicable  to  all  organizations  under  section  501(c)(3)). 

In  1969,  the  IRS  issued  Revenue  Ruling  69-545,  1969-2  C.B. 
117,  which  established  the  so-called  “community  benefit”  standard. 
Relying  upon  regulations  issued  ten  years  earlier,12  the  IRS  noted 
that  the  promotion  of  health  is  “one  of  the  purposes  in  the  general 
law  of  charity  that  is  deemed  beneficial  to  the  community  as  a 
whole  even  though  the  class  of  beneficiaries  eligible  to  receive  a  di¬ 
rect  benefit  from  its  activities  does  not  include  all  members  of  the 
community,  such  as  indigent  members  of  the  community,  provided 
that  the  class  is  not  so  small  that  its  relief  is  not  of  benefit  to  the 
community.”  The  IRS  modified  Revenue  Ruling  56-185  to  eliminate 
the  specific  requirement  relating  to  caring  for  patients  without 
charge  or  at  rates  below  cost. 

The  “community  benefit”  standard,  which  remains  the  principal 
standard  applied  by  the  IRS  today,  focuses  on  a  number  of  factors 
which  indicate  that  the  operation  of  a  hospital  benefits  the  commu¬ 
nity  rather  than  serving  private  interests.  In  Revenue  Ruling  69- 
545,  the  IRS  determined  that  the  community  benefit  standard  was 
satisfied  by  a  hospital  that  operated  an  emergency  room  open  to  all 
persons  and  provided  hospital  care  in  non-emergency  situations  for 
everyone  able  to  pay  the  cost  thereof,  either  themselves,  or  through 
third-party  reimbursement.13  The  hospital  at  issue  in  Rev.  Rul.  69- 
545  also  had  a  board  of  directors  drawn  from  the  community  and 
an  open  medical  staff  policy,  treated  persons  paying  their  bills  with 
the  aid  of  public  programs  (such  as  Medicare  and  Medicaid),  and 
applied  any  surplus  receipts  to  improving  facilities,  equipment,  pa¬ 
tient  care,  and  medical  training,  education  and  research.  The  same 
“community  benefit”  standard  applies  in  determining  whether  an 


“With  respect  to  the  “financial  ability”  requirement,  the  IRS  noted  that:  ‘The  fact  that  its 
charity  record  is  relatively  low  is  not  conclusive  that  a  hospital  is  not  operated  for  charitable 
purposes  to  the  full  extent  of  its  financial  ability.  It  may  furnish  services  at  reduced  rates  which 
are  below  cost,  and  thereby  render  charity  in  that  manner.  It  may  also  set  aside  earnings  which 
it  uses  for  improvements  and  additions  to  hospital  facilities.  It  must  not,  however,  refuse  to  ac¬ 
cept  patients  in  need  of  hospital  care  who  cannot  pay  for  such  services.” 

“Three  years  after  publication  of  Revenue  Ruling  56-185,  the  Treasury  Department  signifi¬ 
cantly  revised  its  regulations  interpreting  section  501(cX3).  Treas.  Reg.  section  1.501(cX3)- 
1(d)(2)  provides  that  “the  term  ‘charitable’  is  used  in  section  501(cX3)  in  its  generally  accepted 
legal  sense  and  is,  therefore,  not  to  be  construed  as  limited  by  the  separate  enumeration  in  sec¬ 
tion  501(cX3)  of  other  tax-exempt  purposes  which  may  fall  within  the  broad  outlines  of ‘charity’ 
as  developed  by  judicial  decisions.” 

13  In  Rev.  Rul.  83-157,  1983-2  C.B.  94,  the  IRS  clarified  that  the  operation  of  an  emergency 
room  was  not  a  prerequisite  for  a  hospital  to  have  tax-exempt  status  under  section  501(cX3), 
if  a  State  health  planning  agency  made  an  independent  determination  that  the  operation  of  an 
emergency  room  would  be  unnecessary  and  duplicative.  The  IRS  concluded  that,  in  such  a  case, 
the  presence  of  the  other  factors  set  forth  Rev.  Rul.  69-545  indicated  that  the  hospital  promoted 
the  health  of  a  class  of  persons  broad  enough  to  benefit  the  community. 
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HMO  qualifies  for  tax-exempt  status  under  section  501(c)(3),  al¬ 
though  slightly  different  characteristics  are  examined.14 

Exempt  status  of  social  welfare  organizations 

Code  section  501(c)(4)  provides  an  exemption  from  income  tax  for 
non-profit  organizations  operated  primarily  to  promote  the  common 
good  and  general  welfare  of  the  people  in  the  community.  Contribu¬ 
tions  to  such  organizations  generally  are  not  deductible  for  Federal 
income,  estate,  and  gift  tax  purposes,  and  such  organizations  are 
not  eligible  to  benefit  from  tax-exempt  financing  beyond  financing 
available  to  other  private  users. 

An  HMO  seeking  exemption  as  a  social  welfare  organization 
under  section  501(c)(4)  is  not  required  to  possess  all  of  the  same 
characteristics  as  an  HMO  that  qualifies  for  exemption  under  sec¬ 
tion  501(c)(3);  however,  its  activities  generally  must  satisfy  a  com¬ 
munity  benefit  standard  similar  to,  but  less  exacting  than,  that  im¬ 
posed  on  a  charitable  HMO.15 

Private  inurement 

Charities. — Section  501(c)(3)  specifically  conditions  tax-exempt 
status  for  all  organizations  described  in  that  section  on  the  require¬ 
ment  that  no  part  of  the  net  earnings  of  the  organization  inures  to 
the  benefit  of  any  private  shareholder  or  individual  (the  so-called 
“private  inurement  test”).16 

Social  welfare  organizations. — A  tax-exempt  social  welfare  orga¬ 
nization  described  in  section  501(c)(4)  must  be  organized  on  a  non¬ 
profit  basis  and  must  be  operated  exclusively  for  the  promotion  of 
social  welfare.  In  contrast  to  section  501(c)(3),  however,  there  is  no 
specific  statutory  rule  in  section  501(c)(4)  prohibiting  the  net  earn¬ 
ings  of  a  social  welfare  organization  described  in  section  501(c)(4) 
from  inuring  to  the  benefit  of  a  private  shareholder  or  individual.17 

Sanctions  for  private  inurement  and  other  violations  of  exemption 
standards 

Organizations  described  in  section  501(c)(3)  are  classified  as  ei¬ 
ther  public  charities  or  private  foundations.  Penalty  excise  taxes 
may  be  imposed  under  the  Code  when  a  public  charity  makes  im¬ 
proper  political  expenditures  (section  4955)  or  excess  or  disqualify¬ 
ing  lobbying  expenditures  (secs.  4911  and  4912).  However,  the 
Code  generally  does  not  provide  for  the  imposition  of  penalty  excise 
taxes  in  cases  where  a  501(c)(3)  public  charity  or  a  section  501(c)(4) 
social  welfare  organization  engages  in  a  transaction  that  results  in 
private  inurement.  In  such  cases,  the  only  sanction  that  specifically 


14 See,  e  g  “Geisinger  Health  Plan  v.  Commission,”  985  F.2d  1210  (3rd  Cir.  1993)  (holding 
that  network  model  HMO  did  not  qualify  for  section  501(cX3)  status  because  its  activities  did 
not  primarily  benefit  the  community). 

**See  generally,  GCM  39829  (August  30,  1990)  (reviewing  IRS  position  regarding  HMOs). 

Compare  GCM  39862  (November  22,  i991)  (transactions  in  which  part  of  hospitals’  net  rev¬ 
enue  stream  sold  to  physicians  found  to  constitute  private  inurement)  with  PLR  9112006  (De¬ 
cember  20,  1990)  (incentive  compensation  plan  in  which  all  employees  participate  found  to  not 
jeopardize  tax-exempt  status  of  hospital). 

17  Even  where  no  prohibited  private  inurement  exists,  however,  more  than  incidental  private 
benefits  conferred  on  individuals  may  result  in  the  organization  not  being  operated  “exclusively” 
™0a"  exempt  purpose,  See,  e.g.,  American  Campaign  Academy  v.  Commissioner,  92  T.C.  1053 
( 1989). 
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is  authorized  under  the  Code  is  revocation  of  the  organization’s  tax- 
exempt  status. 

Transactions  engaged  in  by  private  foundations  (but  not  public 
charities)  are  subject  to  special  penalty  excise  taxes  under  the  Code 
if  the  transaction  is  a  prohibited  “self-dealing”  transaction  (sec. 
4941)  or  does  not  accomplish  a  charitable  purpose  (sec.  4945).  Non¬ 
profit  hospitals,  and  other  nonprofit  entities  the  principal  purpose 
or  functions  of  which  are  providing  medical  care,  automatically  are 
eligible  for  public-charity  status  and,  thus,  are  not  subject  to  the 
special  penalty  excise  tax  provisions  governing  private  foundations. 

Filing  and  public  disclosure  rules  applicable  to  tax-exempt  organi¬ 
zations 

Tax-exempt  organizations  generally  are  required  to  file  an  an¬ 
nual  information  return  (Form  990)  with  the  IRS.  Code  section 
6104  requires  that  a  tax-exempt  organization  (other  than  a  private 
foundation)  make  available  for  public  inspection  at  the  organiza¬ 
tion’s  principal  office  a  copy  of  the  organization’s  Form  990  (except 
for  the  names  of  contributors  to  the  organization)  for  the  three 
most  recent  taxable  years.  This  public  inspection  requirement  also 
extends  to  the  organization’s  application  to  the  IRS  for  recognition 
of  tax-exempt  status,  the  IRS  determination  letter,  and  certain 
other  related  documents. 

Explanation  of  Provisions. — 

New  statutory  requirements  for  tax-exempt  health  care  service  orga¬ 
nizations 

The  bill  would  impose  new  requirements  on  tax-exempt  organiza¬ 
tions  described  in  section  501(c)(3)  or  501(c)(4)  that  have  as  their 
predominant  activity  the  provision  of  “health  care  services.”18  (The 
bill  refers  to  such  organizations  as  “applicable  tax-exempt  health 
care  organizations.”)  The  requirements,  therefore,  would  apply  to 
tax-exempt  hospitals,  clinics,  nursing  homes,  old  age  homes,  and 
HMOs.  The  new  requirements  would  not  apply  to  organizations 
whose  predominant  activities  are  non-health  care  service  activities 
(e.g.,  an  educational  organization,  if  the  predominant  activities  of 
the  organization  do  not  involve  the  delivery  of  health  care  services 
to  patients).  The  new  requirements  would  not  apply  to  State  and 
local  governmental  entities. 

Under  the  bill,  in  addition  to  satisfying  a  community  benefit 
standard,  applicable  tax-exempt  health  care  organizations  would  be 
required  to  satisfy  the  following  six  requirements  in  order  to  be  eli¬ 
gible  for  tax-exempt  status. 

(1)  The  organization  must  provide  (directly  or  indirectly)  signifi¬ 
cant  “qualified  outreach  services.”  The  term  “qualified  outreach 
services”  would  be  defined  as  health  care  services,  or  related  edu¬ 
cation  or  social  services  programs,  provided  either  (a)  in  an  area 
that  is  medically  underserved  with  respect  to  such  health  care 
services  (i.e.,  a  health  professional  shortage  area  “HPSA”  des- 


18  The  term  “health  care  services”  would  mean — (i)  any  activity  of  providing  medical  care  (as 
defined  in  section  213(dXlXA))  to  individuals;  (ii)  any  activity  (such  as  nursing  or  old  age  home 
care)  which  is  treated  as  accomplishing  an  exempt  purpose  of  a  501(cX3)  organization  solely  be¬ 
cause  it  is  carried  on  as  part  of  an  activity  described  in  (i)  above;  and  (iii)  insurance  (that  is 
not  commercial-type  insurance  under  section  501(m))  for  activities  described  in  (i)  or  (ii)  above. 
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ignated  by  the  Secretary  of  HHS  or  an  area  or  population  group 
reasonably  determined  by  the  organization,  in  a  manner  not  incon¬ 
sistent  with  Treasury  Department  regulations,  to  have  a  shortage 
of  health  professionals  relative  to  the  number  of  individuals  need¬ 
ing  such  services  in  the  area  or  population  group)  or  (b)  below  cost 
to  individuals  otherwise  unable  to  afford  such  services.19 

(2)  With  the  participation  of  community  representatives,  the  or¬ 
ganization  must  annually  assess  the  health  care  and  qualified  out¬ 
reach  service  needs  of  the  community  and  develop  a  written  plan 
that  sets  forth  how  the  organization  plans  to  meet  those  needs. 

(3)  The  organization  must  be  governed  by  an  independent  board 
of  directors,  at  least  80  percent  of  the  members  of  which  receive  no 
compensation  (directly  or  indirectly)  (a)  for  medical  services  per¬ 
formed  in  connection  with  the  organization  or  (b)  as  an  officer  (in¬ 
cluding  individuals  having  powers  or  responsibilities  similar  to 
those  of  officers)  of  the  organization.20 

(4)  The  organization  must  not  discriminate  against  individuals  in 
the  provision  of  health  care  services  on  the  basis  of  whether  the  in¬ 
dividual  is  insured  by  a  government-sponsored  health  plan  (e.g., 
Medicare  or  Medicaid).21 

(5)  The  organization  must  not  discriminate  against  individuals  in 
the  provision  of  emergency  health  care  services  on  the  basis  of  the 
individual’s  ability  to  pay.22 

(6)  To  the  extent  of  its  financial  ability,  the  organization  must 
not  discriminate  against  individuals  in  the  provision  of  medically 
necessary  health  care  services  (other  than  emergency  services)  on 
the  basis  of  the  individual’s  ability  to  pay.23 

The  statutory  requirements  described  above  would  not  apply  to 
an  organization  that  provides  health  care  services  exclusively  on  an 
uncompensated  basis,  regardless  of  a  patient’s  ability  to  pay. 

Organizations  that  fail  to  satisfy  one  or  more  of  the  above  new 
statutory  requirements  would  be  subject  to  revocation  of  their  tax- 
exempt  status  and,  in  such  event,  would  be  ineligible  to  receive 
contributions  that  are  deductible  by  the  donor  for  Federal  income, 
estate,  or  gift  tax  purposes.  However,  in  lieu  of  revocation  of  tax- 
exempt  status,  the  bill  also  provides  for  intermediate  sanctions  (de¬ 
scribed  below)  that  could  be  imposed  on  organizations  that  fail  to 
satisfy  the  new  statutory  requirements. 


19 The  provision  of  insurance  would  constitute  a  “qualified  outreach  service”  only  if  provided 
on  a  subsidized  basis.  An  organization  would  demonstrate  that  it  provides  significant  qualified 
outreach  services  on  a  facts-and-circumstances  basis.  An  organization  would  nave  the  option  of 
directly  furnishing  such  services  or  indirectly  providing  such  services  by  making  a  grant  or  con¬ 
tribution  to  a  donee  organization  that  furnishes  qualified  outreach  services. 

20  However,  independent  board  members  could  be  compensated  for  services  performed  as  a 
member  of  the  board. 

21  Under  the  bill,  the  Secretary  of  the  Treasury  could  prescribe  safe-harbor  regulations,  under 
which  nursing  homes  would  be  treated  as  satisfying  this  nondiscrimination  requirement  by  ac¬ 
cepting  a  specified  proportion  (e.g.,  50  percent)  of  Mecficaid  patients.  The  Committee  intends 
that  an  institution  would  not  violate  the  nondiscrimination  requirement  if  the  institution  cannot 
obtain  State  certification  that  is  a  prerequisite  to  accepting  individuals  insured  by  a  govern¬ 
ment-sponsored  health  plan  (e.g.,  Medicaid)  due  to  a  State  moratorium  on  issuing  such  certifi¬ 
cation. 

22  If  an  organization  did  not  provide  emetgency  services  (e.g.,  it  did  not  operate  an  emergency 
room),  then  it  could  not  “discriminate”  in  the  provision  of  such  services  and,  therefore,  would 
not  be  subject  to  this  rule. 

23  For  purposes  of  this  provision,  insurance  would  not  be  a  “medically  necessary  health  care 
service.”  Consequently,  requirements  (4),  (5),  and  (6)  (above)  effectively  would  not  apply  to  an 
HMO  that  does  not  directly  provide  medical  services  (e.g.,  a  network-model  HMO  exempt  under 
Code  section  501(cX4)). 
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Effective  Date. — The  new  statutory  requirements  governing  appli¬ 
cable  tax-exempt  health  care  organizations  would  take  effect  on 
January  1,  1995,  except  the  independent  governance  requirement 
(described  above)  would  take  effect  on  January  1,  1997. 

HMO  qualification  under  section  501(c)(3) 

Under  the  bill,  an  HMO  seeking  tax-exempt  status  under  section 
501(c)(3)  would  be  required  to  furnish  substantially  all  of  its  pri¬ 
mary  care  health  services  at  its  own  facilities  through  health  care 
professionals  who  do  not  provide  substantial  health  care  services 
other  than  on  behalf  of  such  organization.  Thus,  tax-exempt  status 
under  section  501(c)(3)  would  be  available  to  an  HMO  only  if  it  is 
organized  according  to  a  so-called  “staff  model”  or  “dedicated-group 
model.”  In  contrast,  an  HMO  seeking  tax-exempt  status  under  sec¬ 
tion  501(c)(4)  would  not  be  required  directly  to  furnish  health  care 
services  at  its  own  facility  (but  would  be  required  to  meet  the  re¬ 
quirements  of  section  501(m),  discussed  below). 

Effective  Date. — The  provision  would  be  effective  on  the  date  of 
enactment. 

Tax-exempt  status  for  regional  alliances  and  certain  parent  organi¬ 
zations 

If  a  State  elects  to  establish  regional  alliances  under  the  bill, 
then  such  regional  alliances  would  be  eligible  for  Federal  tax-ex¬ 
empt  status,  provided  that  private  inurement,  lobbying,  and  politi¬ 
cal  activity  restrictions  are  satisfied  (similar  to  present-law  section 
501(c)(3)).  The  regional  alliances  would  not  be  eligible  to  use  fi¬ 
nancing  provided  from  the  proceeds  of  tax-exempt  bonds. 

The  bill  further  would  clarify  that,  under  present-law  section 
509(a),  organizations  that  serve  as  parent  holding  companies  for 
hospitals  or  medical  research  organizations  could  qualify  as  public 
charities  rather  than  private  foundations. 

Effective  Date. — These  provisions  would  be  effective  on  the  date 
of  enactment. 

Extend  private  inurement  prohibition  to  social  welfare  organizations 

The  bill  would  amend  section  501(c)(4)  explicitly  to  provide  that 
if  a  social  welfare  organization  or  other  organization  described  in 
that  section  has  as  its  predominant  activity  the  provision  of  health 
care  services,  such  organization  would  be  eligible  for  tax-exempt 
status  only  if  no  part  of  its  net  earnings  inures  to  the  benefit  of 
any  private  shareholder  or  individual.24 

Effective  Date. — The  provision  generally  would  be  effective  on 
June  30,  1994.  However,  under  a  special  transition  rule,  the  provi¬ 
sion  would  not  apply  to  inurement  occurring  prior  to  July  1,  1996, 
if  such  inurement  results  from  a  written  contract  that  was  binding 
on  June  29,  1994,  and  at  all  times  thereafter  before  such 
inurement  occurred,  and  the  terms  of  which  have  not  materially 
changed. 


24  No  inference  is  intended  regarding  application  of  the  private  inurement  and  private  benefit 
tests  to  other  organizations  described  in  section  501(c)(4). 


81-297  0  -  94  -  20 


586 

Intermediate  sanctions  for  violations  by  tax-exempt  health  care  serv¬ 
ice  organizations 

Violations  of  new  statutory  requirements  for  tax-exempt  health 
care  service  organizations. — The  bill  would  provide  for  intermediate 
sanctions  in  the  form  of  excise  tax  penalties  that  may  be  imposed 
on  “applicable  tax-exempt  health  care  organizations”  that  fail  to 
satisfy  the  new  statutory  requirements  (discussed  above).  Under 
the  bill,  “applicable  tax-exempt  health  care  organizations”  would  be 
defined  as  organizations  described  in  section  501(c)(3)  or  section 
501(c)(4)  that  have  as  their  predominant  activity  the  providing  of 
health  care  services.  Thus,  an  applicable  tax-exempt  health  care  or¬ 
ganization  could  be  subject  to  the  intermediate  sanction  if  it  fails 
to  comply  with  the  bill’s  requirements  to  provide  significant  quali¬ 
fied  outreach  services,  prepare  a  community  health  care  and  out¬ 
reach  needs  assessment  and  plan,  be  governed  by  an  independent 
board,  not  discriminate  against  government  health  plan  partici¬ 
pants,  not  discriminate  against  patients  needing  emergency  serv¬ 
ices  based  on  their  inability  to  pay,  or  provide  other  free  medically 
necessary  care  to  the  extent  of  the  organization’s  financial  ability. 

Under  the  bill,  organizations  that  fail  to  satisfy  one  or  more  of 
the  new  statutory  requirements  imposed  on  applicable  tax-exempt 
health  care  organizations  would  be  subject  to  a  penalty  excise  tax 
in  an  amount  equal  to  the  greater  of  (1)  $25,000,  or  (2)  five  percent 
of  the  organization’s  net  investment  income  (including  the  net  in¬ 
vestment  income  of  certain  related,  supporting  organizations  25)  for 
the  taxable  year. 

The  excise  tax  could  be  imposed  by  the  IRS  as  an  intermediate 
sanction  in  lieu  of  revocation  of  an  organization’s  tax-exempt  sta¬ 
tus.  Under  the  bill,  if  an  organization  can  establish  to  the  satisfac¬ 
tion  of  the  Secretary  of  the  Treasury  that  the  violation  was  due  to 
reasonable  cause  and  not  due  to  willful  neglect  and  that  the  organi¬ 
zation  has  taken  measures  to  prevent  future  violations,  then  the 
excise  tax  shall  be  abated. 

Effective  Date. — The  provision  would  take  effect  on  January  1, 
1995  (except  an  effective  date  of  January  1,  1997  would  apply  for 
violations  of  the  independent  governance  requirement). 

Excess  benefit  transactions 

The  bill  also  would  impose  penalty  excise  taxes  as  an  intermedi¬ 
ate  sanction  in  cases  where  an  applicable  tax-exempt  health  care 
organization  (other  than  a  private  foundation)  engages  in  an  “ex¬ 
cess  benefit  transaction.”  In  such  cases,  intermediate  sanctions 
could  be  imposed  on  certain  disqualified  persons  (i.e.,  insiders)  who 
improperly  benefit  from  an  excess  benefit  transaction  and  on  orga¬ 
nization  managers  who  participate  in  such  a  transaction  knowing 
that  it  is  improper. 

An  “excess  benefit  transaction”  would  be  defined  as:  (1)  any 
transaction  in  which  an  economic  benefit  is  provided  to,  or  for  the 


26  For  purposes  of  determining  net  investment  income,  such  income  of  the  following  organiza¬ 
tions  would  be  taken  into  account:  (1)  an  organization  that  is  described  in  present-law  section 
509(aX3)  (A)  or  (B)  with  respect  to  an  applicable  health  care  organization,  (2)  an  organization 
described  in  new  section  509(aX4)  as  added  by  the  bill  (see  above),  and  (3)  an  entity,  that  is 
organized  and  operated  for  the  benefit  of,  and  that  directly  or  indirectly  is  controlled  by,  an  ap¬ 
plicable  health  care  organization. 
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use  of,  any  disqualified  person  if  the  value  of  the  economic  benefit 
provided  to  such  person  exceeds  the  value  of  consideration  (includ¬ 
ing  performance  of  services)  received  by  the  organization  for  pro¬ 
viding  such  benefit;  (2)  lending  of  money  or  other  extension  of  cred¬ 
it  by  an  organization  to,  or  for  the  use  of,  an  organization  manager; 
and  (3)  any  transaction  in  which  the  amount  of  any  economic  bene¬ 
fit  provided  to,  or  for  the  use  of,  any  disqualified  person  is  deter¬ 
mined  in  whole  or  in  part  by  the  gross  or  net  income  of  one  or  more 
activities  of  the  organization,  provided  that  the  transaction  con¬ 
stitutes  prohibited  inurement  under  present-law  section  501(c)(3) 
or  under  section  501(c)(4),  as  amended.  Thus,  “excess  benefit  trans¬ 
actions”  subject  to  excise  taxes  would  include  transactions  in  which 
a  disqualified  person  engages  in  a  non-fair-market-value  trans¬ 
action  with  the  organization  or  receives  unreasonable  compensa¬ 
tion.26  “Excess  benefit  transactions”  also  would  include  any  lending 
of  money  (regardless  of  the  terms  of  the  loan)  or  other  extension 
of  credit  made  by  an  organization  to  one  or  more  of  its  managers,27 
as  well  as  financial  arrangements  under  which  a  disqualified  per¬ 
son  receives  payment  based  on  the  organization’s  gross  or  net  in¬ 
come  in  a  transaction  that  violates  the  present-law  private 
inurement  prohibition. 

“Disqualified  person”  would  mean  any  person  who  is  ( 1)  an  “orga¬ 
nization  manager”  (meaning  any  officer,  director,  or  trustee  of  an 
organization  or  any  individual  having  powers  or  responsibilities 
similar  to  those  of  officers,  directors,  or  trustees)  or  (2)  any  individ¬ 
ual  (other  than  an  organization  manager)  who  is  in  a  position  to 
exercise  substantial  influence  over  the  affairs  of  the  organization.28 
In  addition,  “disqualified  persons”  would  include  certain  family 
members  and  35-percent  owned  entities29  of  any  person  described 
in  (1)  or  (2)  above,  as  well  as  any  person  who  was  a  disqualified 
person  at  any  time  during  the  five-year  period  prior  to  the  trans¬ 
action  at  issue. 

A  disqualified  person  who  benefits  from  an  excess  benefit  trans¬ 
action  would  be  subject  to  a  first-tier  penalty  tax  equal  to  25  per¬ 
cent  of  the  amount  of  the  excess  benefit  (i.e.,  the  amount  by  which 
a  transaction  differs  from  fair-market-value,  the  amount  of  com¬ 
pensation  exceeding  reasonable  compensation,  the  amount  of  a  loan 
to  an  organization  manager,  or  the  amount  of  a  prohibited  trans- 


26  Existing  tax  law  standards  would  apply  in  determining  reasonableness  of  compensation  and 
fair  market  value.  The  payment  of  personal  expenses  and  benefits  to  disqualified  persons,  and 
non-fair-market-value  transactions  benefiting  such  persons,  should  be  treated  as  compensation 
only  if  it  is  clear  that  the  organization  intended  and  made  the  payments  as  compensation  for 
services.  In  determining  whether  such  payments  or  transactions  are,  in  fact,  compensation,  the 
relevent  factors  include  whether  the  appropriate  decision-making  body  approved  the  transfer  as 
compensation  in  accordance  with  established  procedures  and  whether  the  organization  and  the 
recipient  reported  the  transfer  as  compensation  on  the  relevant  forms  (i.e.,  the  organization  s 
Form  990,  the  Form  W-2  provided  by  the  organization  to  the  recipient,  the  recipients  Form 
1040,  and  other  required  returns). 

27  The  Committee  intends  that  this  rule  not  apply  to  monetary  advances  made  by  an  organiza¬ 
tion  to  cover  travel  (or  similar)  expenses  incurred  by  an  organization  manager  on  behalf  of  the 

° Ff «  X h e  '(Corn m i ttee  intends  that  a  person  performing  substantial  medical  services  as  a  physi¬ 
cian  pursuant  to  an  employment  or  other  contractual  relationship  with  the  organization  (or  a 
related  organization)  generally  will  be  treated  as  being  in  a  position  to  exercise  substantial  in¬ 
fluence  over  the  affairs  of  the  organization.  ,  .  ...  . 

29  Family  members  would  be  determined  under  present-law  section  4926(d),  except  that  such 
members  also  would  include  siblings  (whether  by  whole  or  half  blood)  of  the  individual,  and 
spouses  of  such  siblings.  “35-percent  owned  entities”  would  mean  corporations  partnerships 
and  trusts  or  estates  in  which  a  disqualified  person  owns  more  than  35  percent  of  the  combined 
voting  power,  profits  interest,  or  beneficial  interest. 
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action  based  on  the  organization’s  gross  or  net  income).  Organiza¬ 
tion  managers  who  participate  in  an  excess  benefit  transaction 
knowing  that  it  is  an  improper  transaction  would  be  subject  to  a 
first-tier  penalty  tax  of  ten  percent  of  the  amount  of  the  excess  ben¬ 
efit  (subject  to  a  maximum  amount  of  tax  of  $10,000). 

Additional,  second-tier  taxes  could  be  imposed  on  a  disqualified 
person  if  there  is  no  correction  of  the  excess  benefit  transaction 
within  a  specified  time  period.30  In  such  cases,  the  disqualified  per¬ 
son  would  be  subject  to  a  penalty  tax  equal  to  200  percent  of  the 
amount  of  excess  benefit.  For  this  purpose,  the  term  “correction” 
would  mean  undoing  the  excess  benefit  to  the  extent  possible,  es¬ 
tablishing  safeguards  to  prevent  future  such  excess  benefit,  and, 
where  fully  undoing  the  excess  benefit  is  not  possible,  taking  such 
additional  corrective  action  as  prescribed  by  Treasury  regulations. 

The  intermediate  sanctions  for  “excess  benefit  transactions” 
could  be  imposed  by  the  IRS  in  lieu  of  (or  in  addition  to)  revocation 
of  an  organization’s  tax-exempt  status.  If  more  than  one  disquali¬ 
fied  person  or  manager  is  liable  for  a  penalty  excise  tax,  then  all 
such  persons  would  be  jointly  and  severally  liable  for  such  tax. 
Under  the  bill,  the  IRS  would  have  authority  to  abate  the  excise 
tax  penalty  (under  present-law  section  4962)  if  it  is  established 
that  the  violation  was  due  to  reasonable  cause  and  not  due  to  will¬ 
ful  neglect  and  the  transaction  at  issue  was  corrected  within  the 
correction  period. 

To  prevent  an  organization  from  avoiding  the  penalty  excise 
taxes  through  termination  of  its  tax-exempt  status,  the  bill  also 
would  impose  a  tax  on  applicable  tax-exempt  health  care  organiza¬ 
tions  that  terminate  their  tax-exempt  status.  The  amount  of  the 
tax  would  be  equal  to  the  lesser  of  (1)  the  aggregate  tax  benefits 
that  an  organization  can  substantiate  that  it  has  received  from  its 
exemption  from  tax  under  Code  section  501(a),  or  (2)  the  value  of 
the  net  assets  of  such  organization.31  The  Secretary  of  the  Treas¬ 
ury  would  be  permitted  to  abate  all  or  a  portion  of  the  tax  if  an 
applicable  tax-exempt  health  care  organization  distributes  all  of  its 
net  assets  to  one  or  more  charitable  organizations  described  in 
Code  section  501(c)(3)  that  have  been  in  existence  for  a  continuous 
5-year  period.  In  addition,  applicable  tax-exempt  health  care  orga¬ 
nizations  that  are  described  in  Code  section  501(c)(4)  would  be  per¬ 
mitted  to  distribute  their  net  assets  to  one  or  more  organizations 
described  in  Code  section  501(c)(4)  that  have  been  in  existence  for 
a  continuous  5-year  period.  An  applicable  health  care  organization 
would  be  permitted  to  terminate  its  exempt  status  only  if  it  has 
paid  the  tax  (or  any  portion  thereof  that  is  not  abated)  and  the  or¬ 
ganization  has  notified  the  Secretary  of  its  intent  to  terminate  its 
exempt  status  (or  the  Secretary  has  made  a  final  determination 
that  such  status  has  terminated).  * 

Effective  Date. — The  provision  generally  would  apply  to  excess 
benefit  transactions  occurring  on  or  after  June  30,  1994.  The  provi¬ 
sion  would  not  apply,  however,  to  any  transaction  pursuant  to  a 


30Correction  would  have  to  be  made  on  or  prior  to  the  earlier  of  (1)  the  date  of  mailing  of 
a  notice  of  deficiency  under  section  6212  with  respect  to  the  first-tier  penalty  excise  tax  imposed 
on  the  disqualified  person,  or  (2)  the  date  on  which  such  tax  is  assessed. 

31  In  calculating  these  amounts,  rules  similar  to  the  rules  applicable  to  private  foundations 
set  forth  in  Code  section  507(d),  (e),  and  (f)  would  apply. 
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written  contract  for  the  performance  of  personal  services  which  was 
binding  on  June  29,  1994,  and  at  all  times  thereafter  before  such 
transaction  occurred,  and  the  terms  of  which  have  not  materially 
changed. 

Additional  filing  and  public  disclosure  rules 

Disclosure  of  community  benefit  and  outreach  services  plan. — 
Under  the  bill,  applicable  tax-exempt  health  care  organizations 
would  be  required  to  make  available  to  the  general  public  and  the 
IRS  the  written  community  health  care  and  outreach  service  needs 
plan  (required  above),  in  the  same  manner  that  their  annual  infor¬ 
mation  return  (Form  990)  is  required  to  be  available  under  present 
law.  The  bill  also  provides  that  such  organizations  would  be  re¬ 
quired  to  furnish,  as  part  of  their  annual  Form  990,  information  re¬ 
garding  their  implementation  of  the  community  health  care  and 
outreach  service  need  plan  for  the  year  (including  unrecovered 
costs  and  revenues  foregone  in  furtherance  of  such  plan). 

Reporting  of  excise  tax  penalties  and  excess  benefit  transactions. — 
Applicable  tax-exempt  health  care  organizations  would  be  required 
to  disclose  on  their  Form  990  any  penalty  taxes  (described  above) 
paid  or  imposed  during  the  year  due  to  the  organization’s  failure 
to  meet  the  new  statutory  requirements.  Such  organizations  also 
would  be  required  to  disclose  such  information  as  the  Secretary  of 
the  Treasury  may  require  with  respect  to  “excess  benefit  trans¬ 
actions”  (also  described  above)  and  any  other  excise  tax  penalties 
paid  during  the  year  under  present-law  sections  4911  (excess  lobby¬ 
ing  expenditures),  4912  (disqualifying  lobbying  expenditures),  or 
4955  (political  expenditures),  including  the  amount  of  the  excise 
tax  penalties  paid  with  respect  to  such  transactions,  the  nature  of 
the  activity,  and  the  parties  involved.32 

Furnishing  copies  of  documents. — The  bill  also  provides  that  ap¬ 
plicable  tax-exempt  health  care  organizations  would  be  required  to 
comply  with  requests  from  individuals  who  seek  a  copy  of  the  orga¬ 
nization’s  written  community  health  care  and  outreach  services 
plan,  a  copy  of  the  Form  990,  or  the  organization’s  application  for 
recognition  of  tax-exempt  status  and  certain  related  documents. 
Upon  such  a  request,  the  organization  would  be  required  to  supply 
copies  without  charge  other  than  a  reasonable  fee  for  reproduction 
and  mailing  costs.  If  so  requested,  copies  must  be  supplied  of  the 
community  health  care  and  outreach  services  needs  plans  or  Forms 
990  for  any  of  the  organization’s  three  most  recent  taxable  years. 
If  the  request  for  copies  were  made  in  person,  then  the  organiza¬ 
tion  would  have  to  immediately  provide  such  copies.  If  the  request 
for  copies  were  made  other  than  in  person  (e.g.,  by  mail  or  tele¬ 
phone),  then  copies  would  have  to  be  provided  within  30  days. 
However,  an  organization  could  be  relieved,  for  a  limited  period  of 
time,  of  its  obligation  to  provide  copies  if  the  Secretary  of  the 


32 The  Committee  intends  that  the  penalties  applicable  to  failure  to  file  a  timely,  complete, 
and  accurate  return  apply  for  failure  to  comply  with  these  requirements.  Accordingly,  the  Com¬ 
mittee  urges  the  IRS  to  be  particularly  attentive  to  the  reporting  of  excise  tax  assessments  due 
to  violations  of  the  requirements  for  tax  exemption  and  to  report  to  the  Committee  annually 
on  such  excise  tax  assessments.  The  Committee  further  intends  that  the  IRS  implement  its  plan 
to  require  additional  Form  990  reporting  regarding  (1)  changes  to  the  governing  board  or  the 
certified  public  accounting  firm,  (2)  such  information  as  the  Secretary  may  require  relating  to 
professional  fundraising  toes  paid  by  the  organization,  and  (3)  aggregate  payments  (by  related 
entities)  in  excess  of  $100,000  to  the  highest-paid  employees. 
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Treasury  determined,  upon  application  by  the  organization,  that 
the  organization  was  subject  to  a  harassment  campaign  such  that 
waiver  of  the  obligation  to  provide  copies  would  be  in  the  public  in¬ 
terest. 

Fundraising  solicitations. — The  bill  further  would  require  that 
each  fundraising  solicitation  made  by  Cor  on  behalf  of)  an  applicable 
tax-exempt  health  care  organization  must  contain  an  express  state¬ 
ment,  in  a  conspicuous  and  easily  recognizable  format,  that  the  or¬ 
ganization’s  Forms  990  are  available  to  individuals  upon  request. 
The  term  “fundraising  solicitation”  would  be  defined  (as  under 
present-law  section  6113(c))  as  any  solicitation  of  contributions  or 
gifts  that  is  made  in  written  or  printed  form,  by  television  or  radio, 
or  by  telephone,  but  would  not  include  any  letter  or  telephone  call 
that  is  not  part  of  a  coordinated  fundraising  campaign  soliciting 
more  than  ten  persons  during  the  calendar  year.  Failure  to  make 
the  required  disclosure  in  a  fundraising  solicitation  would  subject 
the  organization  to  a  penalty  of  $100  for  each  day  on  which  the 
failure  occurred.  However,  no  penalty  could  be  imposed  with  re¬ 
spect  to  a  failure  if  it  is  shown  that  such  failure  was  due  to  reason¬ 
able  cause.  The  bill  generally  would  limit  the  maximum  penalty  to 
$10,000  for  all  such  failures  by  an  organization  during  any  cal¬ 
endar  year.33 

Effective  Date. — The  filing  and  disclosure  provisions  governing 
applicable  tax-exempt  health  care  organizations  would  take  effect 
on  January  1,  1995. 

Sec.  6.  Treatment  of  Nonprofit  Health  Care  Organizations 

Present  Law. — Section  501(m)  provides  that  an  organization  de¬ 
scribed  in  section  501(cX3)  or  501(c)(4)  of  the  Code  is  exempt  from 
tax  only  if  no  substantial  part  of  its  activities  consists  of  providing 
“commercial-type  insurance.”  In  the  case  of  an  organization  that  is 
exempt  from  tax  after  this  rule  is  applied,  the  activity  of  providing 
commercial-type  insurance  is  treated  as  a  taxable  unrelated  trade 
or  business,  and  the  tax  is  determined  by  applying  the  rules  appli¬ 
cable  to  insurance  companies.  Commercial-type  insurance  generally 
includes  any  insurance  of  a  type  provided  by  commercial  insurance 
companies.  Present  law  provides  that  commercial-type  insurance 
does  not  include  incidental  health  insurance  provided  by  a  health 
maintenance  organization  (HMO)  of  a  kind  customarily  provided  by 
an  HMO  (sec.  501(m)(3XB)).34  The  statute  does  not  specify  particu¬ 
lar  types  of  activities  that  satisfy  this  rule. 

Explanation  of  Provision. — Under  the  bill,  the  provision  of  (or  the 
arranging  for  the  provision  of)  medical  care  on  a  prepaid  basis  by 
an  HMO  would  not  be  treated  as  providing  commercial-type  insur¬ 
ance  if  and  only  if  such  care  is:  (1)  care  provided  by  the  organiza¬ 
tion  to  its  members  at  its  own  facilities  through  health  profes¬ 
sionals  who  do  not  provide  substantial  health  care  services  other 


“However,  if  a  failure  to  comply  with  the  disclosure  requirement  for  solicitations  were  due 
to  intentional  disregard,  then  the  $10, OCX)  limitation  would  not  apply,  and  the  penalty  for  each 
day  on  which  such  an  intentional  failure  occurred  would  be  the  greater  of  (1)  $1,000  or  (2)  50 
percent  of  the  aggregate  cost  of  the  solicitations  which  occurred  on  such  day  and  with  respect 
to  which  there  was  intentional  disregard  of  the  disclosure  requirement. 

34  The  Internal  Revenue  Service  has  interpreted  these  provisions  with  respect  to  HMOs  in 
G.C.M.  39828  (August  30,  1990);  G.C.M.  39829  (August  30  1990);  and  G.C.M.  39830  (August 
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than  on  behalf  of  the  organization;  (2)  care  provided  by  a  health 
care  professional  to  a  member  of  the  organization  on  a  basis  under 
which  substantially  all  of  the  risks  with  respect  to  rates  of  utiliza¬ 
tion  by  the  member  is  assumed  by  the  provider  of  such  care;  (3) 
care  other  than  primary  care  provided  to  a  member  pursuant  to  a 
referral  by  the  HMO;  (4)  emergency  care  provided  to  a  member  at 
a  location  outside  the  member’s  area  of  residence;  or  (5)  care  which 
the  organization  reasonably  expected  to  be  provided  to  a  member 
as  specified  in  (1),  (2)  or  (3)  above,  but  which  is  not  so  provided, 
pursuant  to  the  “out-of-network”  option35  required  to  be  offered  by 
HMOs  by  section  2219(d)  of  the  Social  Security  Act  (as  added  by 
the  bill). 

For  example,  an  HMO’s  provision  of  care  would  fall  within  the 
first  category  above,  in  the  case  of  a  staff  or  dedicated  group  model 
HMO  that  hires  health  care  providers  (as  employees  or  independ¬ 
ent  contractors)  to  provide  medical  care  exclusively  to  HMO  mem¬ 
bers  at  the  HMO’s  facilities. 

An  HMO’s  provision  of  (or  arranging  for  provision  of)  care  would 
fall  within  the  second  category  above,  if  the  HMO  pays  health  care 
professionals  on  a  fixed  or  capitated  basis,  where  such  payments 
are  based  on  the  number  of  members  served  by  the  health  care  pro¬ 
fessional,  but  not  on  the  extent  of  services  provided  to  a  member. 

The  requirement  that  substantially  all  of  the  risks  of  rates  of  uti¬ 
lization  of  the  care  provider’s  services  by  members  be  borne  by  the 
provider  is  intended  to  limit  the  use  of  payment  arrangements  that 
do  not  shift  substantially  all  the  risk  to  the  provider.  For  example, 
an  HMO  that  is  tax-exempt  under  section  501(c)(4)  and  makes 
capitated  payments  to  a  network  of  health  care  professionals  in  a 
particular  area  generally  is  not  treated  as  providing  commercial- 
type  insurance  under  the  provision.  By  contrast,  assume  the  HMO 
expands  its  operation  to  a  nearby  area,  and  it  chooses  to  do  so  by 
arranging  to  provide  medical  care  through  a  network  of  physicians 
in  that  area  on  a  fee-for-service  basis.  The  HMO  would  be  treated 
as  providing  commercial-type  insurance.  As  under  present  law,  de¬ 
pending  on  the  substantiality  of  the  activity  of  providing  commer¬ 
cial-type  insurance,  the  HMO  would  either  be  subject  to  tax  on  un¬ 
related  trade  or  business  income  with  respect  to  the  activity,  or 
could  become  ineligible  for  tax-exempt  status. 

An  HMO’s  provision  of  (or  arranging  for  provision  of)  care  would 
fall  within  the  third  category,  above,  if  care  other  than  primary 
care  is  provided  to  a  member  pursuant  to  a  referral  by  the  HMO 
(including  for  this  purpose  its  health  care  professionals),  or  ap¬ 
proval  or  ratification  by  the  HMO. 

The  fifth  category  is  intended  to  reconcile  the  requirement  of  sec¬ 
tion  2219(d)  of  the  Social  Security  Act  (as  added  by  the  bill)  that 
managed  care  plans,  including  HMOs,  must  offer  an  out-of-network 
option,  with  the  limitation  on  providing  commercial-type  insurance 
by  tax-exempt  HMOs.  The  fifth  category  is  based  on  the  assump¬ 
tion  that  an  HMO  generally  expects  a  member  to  utilize  medical 


35  As  required  by  section  2219(d)  of  the  Social  Security  Act,  as  added  by  the  bill,  the  “out- 
of-network’’  option  to  be  provided  by  all  managed  care  plans  (including  HMOs)  would  require 
a  managed  care  plan  to  provide  coverage  for  items  and  services  covered  under  the  guaranteed 
national  benefit  package,  if  provided  by  a  provider  who  is  not  a  member  of  the  plan’s  provider 
network.  Such  coverage  would  be  subject  to  a  cost-sharing  schedule  to  be  determined  by  the  Sec¬ 
retary  of  HHS. 
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care  through  arrangements  described  in  the  first,  second  or  third 
categories,  above,  and  that  utilization  of  the  out-of-network  option 
is  expected  to  be  small  by  comparison.36  Thus,  for  example,  if  an 
organization  purporting  to  be  an  HMO  provides  or  arranges  to  pro¬ 
vide  medical  care  clearly  using  an  fnsufficient  number  of  health 
care  professionals,  or  other  major  insufficiencies,  and  a  significant 
portion  of  its  payments  to  health  care  professionals  arise  undef  the 
out-of-network  option  utilized  by  members,  then  the  organization 
may  be  treated  as  providing  commercial-type  insurance  under  the 
provision. 

Effective  Date. — The  provision  would  be  effective  on  the  date  of 
enactment. 

Sec.  7.  Tax  Treatment  of  Taxable  Organizations  Providing  Health 
Insurance  and  Other  Prepaid  Health  Care  Services 

Present  Law. — Under  present  law,  no  special  rule  provides  that 
taxable  health  maintenance  organizations  (HMOs),  or  organiza¬ 
tions  similar  to  them,  are  treated  as  property  and  casualty  insur¬ 
ance  companies  for  Federal  tax  purposes.  The  tax  treatment  of  a 
taxable  HMO  (e.g.,  an  HMO  organized  on  a  for-profit  basis)  de¬ 
pends  largely  on  the  extent  to  which  it  qualifies  as  an  insurance 
company.  At  present,  the  majority  of  HMOs  are  taxable  (rather 
than  tax-exempt).  Many,  but  not  all,  of  these  organizations  have 
determined  their  Federal  tax  on  the  assumption  that  they  qualify 
as  property  and  casualty  insurance  companies. 

In  determining  taxable  income,  property  and  casualty  insurance 
companies  include  (among  other  income  and  gains)  underwriting 
income  (sec.  832(b)(1)).  In  calculating  underwriting  income,  a  prop¬ 
erty  and  casualty  insurance  company  generally  may  take  a  reserve 
deduction  for  a  portion  (80  percent)  of  the  increase  for  the  year  in 
its  unearned  premiums  and  for  the  discounted  amount  of  losses  in¬ 
curred  (including  incurred  but  not  reported  losses)  (secs.  832(b)  (4) 
and  (5)  and  846).  These  deductions  may  not  reflect  the  “all  events” 
test  or  the  economic  performance  requirements  that  generally 
apply  to  accrual-method  taxpayers. 

Explanation  of  Provision. — The  bill  would  expand  the  scope  of  or¬ 
ganizations  treated  as  taxable  property  and  casualty  insurance 
companies.  Under  the  provision,  any  organization  that  is  not  tax- 
exempt,  is  not  a  life  insurance  company,  is  not  an  organization  to 
which  section  833  applies*  and  whose  primary  and  predominant 
business  activity  during  the  taxable  year  falls  in  one  of  three  cat¬ 
egories,  would  be  treated  as  a  property  and  casualty  insurance 
company  for  Federal  tax  purposes.  In  applying  this  provision,  an 
organization’s  “primary  and  predominant”  business  activity  is  in¬ 
tended  to  mean  the  activity  which  constitutes  more  than  half  of  the 
organization’s  business  activities,  determined  on  a  reasonable  basis 
(for  example,  as  a  fraction  of  gross  revenues  from  all  business  ac¬ 
tivities). 

The  three  categories  of  activities  would  be:  (1)  issuing  accident 
and  health  insurance  contracts  or  reinsuring  accident  and  health 


36 This  expectation  (i.e.,  that  care  is  reasonably  expected  to  be  provided  to  a  member  under 
categories  (1),  (2)  or  (3))  generally  is  to  be  determined  without  regard  to  an  actuarial  determina¬ 
tion  of  the  probable  utilization  of  the  out-of-network  option. 
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risks;  (2)  operating  as  an  HMO;  or  (3)  entering  into  arrangements 
under  which  fixed  payments  or  premiums  are  received  by  the  orga¬ 
nization  as  consideration  for  providing  or  arranging  for  the  provi¬ 
sion  of  health  care  services  and  substantially  all  the  risks  of  the 
rates  of  utilization  of  such  services  is  assumed  by  the  provider  of 
such  services.  No  inference  is  intended  that  taxable  organizations 
(whether  or  not  treated  as  insurance  companies  under  applicable 
State  law  or  regulation)  whose  activities  consist  of  traditional  in¬ 
surance  activities  such  as  arranging  for  the  provision  of  medical 
care,  or  reimbursing  for  medical  care,  on  a  fee-for-service  basis,  are 
not  insurance  companies  for  Federal  tax  purposes. 

The  “primary  and  predominant”  requirement  would  be  modified 
in  the  case  of  organizations  that  have,  as  a  material  business  activ¬ 
ity,  the  issuing  or  reinsurance  of  accident  and  health  insurance 
contracts.  For  such  organizations,  the  administering  of  accident 
and  health  insurance  contracts  is  treated  under  the  bill  as  part  of 
such  business  activity  for  purposes  of  determining  whether  the  or¬ 
ganization’s  activities  fall  within  the  scope  of  category  (1)  above. 

It  is  anticipated  that,  in  the  case  of  a  staff  or  dedicated  group 
model  HMO  (where  the  HMO  hires  health  care  professionals  either 
as  employees  or  independent  contractors),  no  loss  reserve  deduction 
for  incurred  but  not  reported  (IBNR)  losses  would  be  allowable 
with  respect  to  such  health  care  professionals’  services.  In  general, 
in  those  circumstances,  utilization  of  services  of  such  health  care 
professionals  is  or  can  be  known  by  the  end  of  the  HMO’s  taxable 
year.  On  the  other  hand,  to  the  extent  the  period  of  health  insur¬ 
ance  coverage  of  members  of  the  HMO  extends  beyond  the  end  of 
the  HMO’s  taxable  year  (e.g.,  where  premiums  or  prepayments  for 
health  care  services  are  not  due  or  paid  monthly,  but  rather  are 
due  or  paid  annually  or  quarterly  over  a  period  other  than  the 
HMO’s  taxable  year),  then  a  deduction  with  respect  to  the  increase 
in  unearned  premiums  for  the  year  (reduced  as  required  by  present 
law)  would  be  appropriate. 

Effective  Date. — The  provision  would  be  effective  for  taxable 
years  beginning  after  December  31,  1994.  A  transition  rule  pro¬ 
vides  that,  for  an  organization  other  than  one  which  (1)  treats  itself 
as  subject  to  tax  as  a  property  and  casualty  insurance  company  on 
its  original  Federal  tax  return  for  taxable  years  beginning  in  1992 
through  1994,  or  (2)  is  tax-exempt  for  its  last  taxable  year  begin¬ 
ning  before  1995,  the  change  made  by  the  provision  is  treated  as 
a  change  in  method  of  accounting,  and  adjustments  under  section 
481  are  taken  into  account  for  its  first  taxable  year  beginning  after 
December  31,  1994.  It  is  not  intended  that  an  organization  de¬ 
scribed  under  the  provision  that  received  approval  to  change  its 
method  of  accounting  before  December  31,  1994  so  as  to  be  treated 
as  a  property  and  casualty  insurance  company  for  Federal  tax  pur¬ 
poses  be  subject  to  the  rule  under  the  provision  relating  to  taking 
into  account  in  one  year  the  adjustments  under  section  481,  i.e., 
such  an  organization’s  section  481  adjustments  would  not  be  accel¬ 
erated  by  the  provision. 

Under  the  transition  rule,  in  the  case  of  a  taxable  organization 
that  is  treated  as  subject  to  the  requirements  of  section  848  (relat¬ 
ing  to  capitalization  of  policy  acquisition  expenses)  for  its  first  tax¬ 
able  year  beginning  after  December  31,  1994,  any  adjustment  at- 
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tributable  to  not  being  treated  as  subject  to  section  848  in  a  prior 
year  would  be  treated  as  attributable  to  a  change  in  method  of  ac¬ 
counting,  and  taken  into  account  for  its  first  taxable  year  beginning 
after  December  31,  1994. 

Sec.  8.  Organizations  Subject  to  Section  833 

Present  Law. — An  organization  described  in  sections  501(c)(3)  or 
(4)  of  the  Code  is  exempt  from  tax  only  if  no  substantial  part  of 
its  activities  consists  of  providing  commercial-type  insurance  (sec. 
501(m)).  Special  rules  apply  to  certain  eligible  health  insurance  or¬ 
ganizations.  Eligible  health  insurance  organizations  are  (1)  Blue 
Cross  or  Blue  Shield  organizations  existing  on  August  16,  1986, 
which  have  not  experienced  a  material  change  in  structure  or  oper¬ 
ations  since  that  date,  and  (2)  other  organizations  that  meet  cer¬ 
tain  community-service-related  requirements  and  substantially  all 
of  whose  activities  involve  the  providing  of  health  insurance.  Sec¬ 
tion  833  provides  that  eligible  organizations  are  generally  treated 
as  stock  property  and  casualty  insurance  companies. 

The  special  deduction  for  eligible  organizations  is  equal  to  25 
percent  of  the  claims  and  expenses  incurred  during  the  year,  less 
the  adjusted  surplus  at  the  beginning  of  the  year.  This  deduction 
is  calculated  by  computing  surplus,  taxable  income,  claims  in¬ 
curred,  expenses  incurred,  tax-exempt  income,  net  operating  loss 
carryovers,  and  other  items  attributable  to  health  business.  The  de¬ 
duction  may  not  exceed  taxable  income  attributable  to  health  busi¬ 
ness  for  the  year  (calculated  without  regard  to  this  deduction). 

In  addition,  section  833  eliminates,  for  eligible  organizations,  the 
20-percent  reduction  in  unearned  premium  reserves  that  applies 
generally  to  all  property  and  casualty  insurance  companies. 

Explanation  of  Provision. — The  bill  would  apply  the  special  rules 
under  section  833  to  the  same  extent  they  are  provided  to  certain 
existing  Blue  Cross  or  Blue  Shield  organizations,  in  the  case  of  any 
organization  that  (1)  is  not  a  Blue  Cross  or  Blue  Shield  organiza¬ 
tion  existing  on  August  16,  1986,  and  (2)  otherwise  meets  the  re¬ 
quirements  of  section  833(c)(2)  (including  the  requirement  of  no 
material  change  in  operations  or  structure  since  August  16,  1986). 
Under  the  provision,  an  organization  qualifies  for  this  treatment 
only  if  (1)  it  is  not  a  health  maintenance  organization  and  (2)  it  is 
organized  under  and  governed  by  State  laws  which  are  specifically 
and  exclusively  applicable  to  not-for-profit  health  insurance  or 
health  service  type  organizations. 

Effective  Date. — The  provision  would  be  effective  for  taxable 
years  beginning  after  December  31,  1986. 

Sec.  9.  Tax  Exemption  for  High-Risk  Insurance  Pools  (sec.  11406  of 
the  bill  and  sec.  501(c)(27)  of  the  Code) 

Present  Law. — No  provision  of  present  law  specifically  provides 
for  tax-exempt  status  for  organizations  providing  health  insurance 
coverage  to  persons  unable  to  obtain  health  insurance  coverage  in 
the  private  insurance  jnarket  because  of  health  conditions.  Section 
501(c)(6)  of  the  Code  provides  for  tax-exempt  status  for  business 
leagues  and  certain  other  organizations  not  organized  for  profit  and 
no  part  of  the  net  earnings  of  which  inures  to  the  benefit  of  any 
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private  shareholder  or  individual.  Section  501(c)(4)  provides  for  tax- 
exempt  status  for  certain  civic  leagues  or  organizations  not  orga¬ 
nized  for  profit  but  operated  exclusively  for  the  promotion  of  social 
welfare;  however,  such  an  organization  may  be  exempt  only  if  no 
substantial  part  of  its  activities  consists  of  providing  commercial- 
type  insurance.  In  the  case  of  a  State  or  any  political  subdivision 
of  a  State,  present  law  provides  an  exclusion  for  income  derived 
from  the  exercise  of  any  essential  governmental  function  (sec.  115). 
Health  insurance  risk  pools  have  been  established  in  some  States, 
and  some  of  them  (depending  on  their  mode  of  organization  and 
sources  of  funding)  have  been  determined  by  the  Internal  Revenue 
Service  to  be  exempt  from  tax  under  section  501(c)(6),  or  claim  that 
income  is  excludable  under  section  115. 

Explanation  of  Provision. — The  provision  would  expand  the  list  of 
organizations  exempt  from  tax  under  section  501(c)  for  any  corpora¬ 
tion,  association,  or  similar  legal  entity  created  by  any  State  or  po¬ 
litical  subdivision  thereof  to  establish  a  risk  pool  to  provide  health 
insurance  coverage  to  any  person  unable  to  obtain  health  insurance 
coverage  in  the  private  insurance  market  because  of  health  condi¬ 
tions.  No  part  of  the  net  earnings  of  the  organization  could  inure 
to  the  benefit  of  any  private  shareholder,  member,  or  individual. 
The  provision  would  expire  with  respect  to  taxable  years  beginning 
after  December  31,  1997  (coordinating  with  the  phase-in  of  insur¬ 
ance  reforms  under  the  bill). 

Effective  Date. — The  provision  applies  to  taxable  years  beginning 
after  December  31,  1989,  and  before  January  1,  1998. 

Subtitle  E.  Treatment  of  accelerated  death  benefits  under  life 

insurance  contracts 

Present  Law. — 

Treatment  of  amounts  received  under  a  life  insurance  contract 

If  a  contract  meets  the  definition  of  a  life  insurance  contract, 
gross  income  does  not  include  insurance  proceeds  that  are  paid 
pursuant  to  the  contract  by  reason  of  the  death  of  the  insured  (sec. 
101(a)).  In  addition,  the  undistributed  investment  income  (“inside 
buildup”)  earned  on  premiums  credited  under  the  contract  is  not 
subject  to  current  taxation  to  the  owner  of  the  contract.  The  exclu¬ 
sion  from  income  applies  regardless  of  whether  the  death  benefits 
are  paid  as  a  lump  sum  or  otherwise. 

Amounts  received  under  a  life  insurance  contract  (other  than  a 
modified  endowment  contract)  prior  to  the  death  of  the  insured  are 
includible  in  the  gross  income  of  the  recipient  to  the  extent  that  the 
amount  received  exceeds  the  taxpayer’s  investment  in  the  contract 
(generally,  the  aggregate  amount  of  premiums  paid  less  amounts 
previously  received  that  were  excluded  from  gross  income). 

Treatment  of  amounts  received  under  a  failed  life  insurance  con¬ 
tract 

If  a  contract  fails  to  meet  the  definition  of  a  life  insurance  con¬ 
tract,  inside  buildup  on  the  contract  is  generally  subject  to  tax. 
Under  section  7702(g),  income  on  the  contract  for  the  year  in  which 
a  contract  fails  to  meet  the  definition  of  life  insurance  (and  income 
on  the  contract  for  all  prior  years)  generally  is  treated  as  ordinary 
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income  received  or  accrued  by  the  holder  during  that  year.  For  this 
purpose,  income  on  the  contract  is  the  excess  of  (1)  the  increase  in 
the  net  surrender  value  of  the  contract  during  the  taxable  year  and 
the  cost  of  the  life  insurance  protection  provided  during  the  taxable 
year,  over  (2)  the  premiums  paid  under  the  contract  during  the  tax¬ 
able  year  (sec.  7702(g)(1)(B)).  In  additibn,  a  portion  of  the  amount 
paid  by  reason  of  the  death  of  the  insured  may  be  includible  in  in¬ 
come;  that  is,  only  the  excess  of  the  amount  paid  by  reason  of  the 
death  of  the  insured  over  the  net  surrender  value  of  the  contract 
is  treated  as  life  insurance  proceeds  eligible  for  the  exclusion  pro¬ 
vided  under  section  101  (sec.  7702(g)(2)). 

Requirements  for  a  life  insurance  contract 

To  qualify  as  a  life  insurance  contract  for  Federal  income  tax 
purposes,  a  contract  must  be  a  life  insurance  contract  under  the 
applicable  State  or  foreign  law  and  must  satisfy  either  of  two  alter¬ 
native  tests:  (1)  a  cash  value  accumulation  test,  or  (2)  a  test  con¬ 
sisting  of  a  guideline  premium  requirement  and  a  cash  value  cor¬ 
ridor  requirement  (sec.  7702(a)). 

Proposed  regulations  on  accelerated  death  benefits 

The  Treasury  Department  has  issued  proposed  regulations 37 
under  which  certain  “qualified  accelerated  death  benefits”  paid  as 
a  result  of  the  terminal  illness  of  the  insured  would  be  treated  as 
paid  by  reason  of  the  death  of  the  insured  and  therefore,  under  the 
proposed  regulations,  would  qualify  for  the  present-law  exclusion 
from  income.  In  addition,  the  proposed  regulations  would  permit  an 
insurance  contract  that  includes  a  qualified  accelerated  death  bene¬ 
fit  rider  to  qualify  as  a  life  insurance  contract  under  section  7702. 

Under  the  proposed  regulations,  a  benefit  would  qualify  as  a 
qualified  accelerated  death  benefit  only  if  it  meets  three  require¬ 
ments.  First,  the  qualified  accelerated  death  benefit  can  be  payable 
only  if  the  insured  becomes  terminally  ill.  Second,  the  amount  of 
the  accelerated  benefit  must  equal  or  exceed  the  present  value  of 
the  reduction  in  the  death  benefit  otherwise  payable.  Third,  the 
cash  surrender  value  and  the  death  benefit  under  the  policy  must 
be  proportionately  reduced  as  a  result  of  the  accelerated  benefit 
payment.  For  purposes  of  the  proposed  regulations,  an  insured  per¬ 
son  would  be  treated  as  terminally  ill  if  he  or  she  has  an  illness 
that,  despite  appropriate  medical  care,  the  insurer  reasonably  ex¬ 
pects  to  result  in  death  within  12  months  from  the  date  of  payment 
of  the  accelerated  death  benefit.  The  proposed  regulations  would 
not  explicitly  require  a  doctor’s  certification  as  to  the  patient’s  con¬ 
dition. 

Under  the  proposed  regulations,  the  maximum  permissible  dis¬ 
count  rate  would  be  the  greater  of  (1)  tl^e  applicable  Federal  rate 
(AFR)  that  applies  under  the  discounting  rules  for  property  and 
casualty  insurance  loss  reserves,  or  (2)  the  interest  rate  applicable 
to  policy  loans  under  the  contract. 

Discounting  would  be  calculated  assuming  the  death  benefit 
would  have  been  paid  12  months  after  the  payment  of  the  acceler¬ 
ated  death  benefit. 


37 Prop.  Treas.  Reg.  Secs.  1.101-8,  1.7702-0,  1.7702-2,  and  1.7702A-1  (December  15,  1992). 
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Explanation  of  Provision. — The  bill  would  provide  an  exclusion 
from  gross  income  for  certain  amounts  received  under  a  life  insur¬ 
ance  contract  if  the  insured  under  the  contract  is  terminally  ill.  For 
this  purpose,  an  individual  would  be  considered  terminally  ill  if  the 
insurer  determines,  after  receipt  of  an  acceptable  certification  by  a 
licensed  physician,  that  the  individual  has  an  illness  or  physical 
condition  that  is  reasonably  expected  to  result  in  death  within  12 
months  of  the  certification. 

The  exclusion  under  the  bill  would  be  applicable  only  if  two  re¬ 
quirements  are  met.  First,  under  a  present  value  test,  the  amount 
received  must  equal  or  exceed  the  present  value  of  the  reduction 
in  the  death  benefit  otherwise  payable  under  the  life  insurance  con¬ 
tract.  Second,  under  a  ratio  test,  the  payment  of  the  amount  must 
not  reduce  the  cash  surrender  value  of  the  contract  proportionately 
more  than  the  death  benefit  payable  under  the  contract.  In  other 
words,  the  percentage  derived  by  dividing  the  cash  surrender  value 
of  the  contract  immediately  after  the  distribution  by  the  cash  sur¬ 
render  value  of  the  contract  immediately  before  the  distribution 
must  equal  or  exceed  the  percentage  derived  by  dividing  the  death 
benefit  payable  immediately  after  the  distribution  by  the  death 
benefit  payable  immediately  before  the  distribution.  The  amount 
received  is  intended  to  include  a  series  of  payments. 

For  purposes  of  the  present  value  test,  the  present  value  of  the 
reduction  in  the  death  benefit  is  determined  by  reference  to  a  maxi¬ 
mum  permissible  discount  rate,  and  by  assuming  that  the  death 
benefit  would  have  been  paid  on  the  date  that  is  12  months  from 
the  date  of  the  physician’s  certification.  The  maximum  permissible 
discount  rate  is  the  highest  of  the  following  three  interest  rates:  (1) 
the  90-day  Treasury  bill  yield,  (2)  Moody’s  Corporate  Bond  Yield 
Average-Monthly  Average  Corporates  (or  any  successor  rate)  for 
the  month  ending  two  months  before  the  date  the  rate  is  deter¬ 
mined,  or  (3)  the  rate  used  to  determine  cash  surrender  values 
under  the  contract  during  the  applicable  period  plus  1  percent  per 
annum. 

For  example,  assume  that  an  insured  is  certified  as  being  termi¬ 
nally  ill  on  January  1,  1995.  Assume  also  that  the  maximum  per¬ 
missible  discount  rate  is  10  percent  and  that  the  cash  surrender 
value  of  the  contract  is  $100,000  and  the  death  benefit  payable  is 
$500,000.  Finally,  assume  that  an  accelerated  death  benefit  is  paid 
on  July  1,  1995  which  reduces  the  death  benefit  payable  under  the 
contract  by  $200,000  (i.e.,  from  $500,000  to  $300,000).  Under  these 
facts,  the  applicable  discount  period  would  be  six  months  (i.e.,  the 
period  between  July  1,  1995  and  January  1,  1996) 38  and  thus,  the 
amount  of  the  accelerated  death  benefit  paid  must  equal  or  exceed 
$190,280  (i.e.,  the  $200,000  reduction  in  the  death  benefit  payable 
discounted  at  10  percent  for  six  months).  In  addition,  the  cash  sur¬ 
render  value  of  the  contract  after  distribution  of  the  accelerated 
death  benefit  must  equal  or  exceed  $60,000. 

If  the  accelerated  death  benefit  under  the  contract  is  paid  pursu¬ 
ant  to  a  lien  against  the  death  benefit  rather  than  an  actual  reduc¬ 
tion  in  the  death  benefit  on  a  discounted  basis,  then  the  amount 
of  the  lien,  and  interest  charges  relating  to  the  lien,  would  be  taken 


38  January  1.  1996  is  the  date  12  months  after  the  date  of  the  physician’s  certifiction. 
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into  account  as  follows,  so  as  to  achieve  parity  between  use  of  the 
lien  method  and  use  of  a  discounted  payment.  First,  for  purposes 
of  applying  the  present  value  test  and  the  ratio  test  (described 
above),  the  amount  of  the  lien  is  treated  as  a  reduction  in  the 
death  benefit  and  in  the  cash  surrender  value.  Any  interest  charges 
in  connection  with  the  lien  that  could  encumber  the  cash  surrender 
value  or  the  death  benefit  in  the  future  are  also  treated  as  a  reduc¬ 
tion  in  the  cash  surrender  value  and  the  death  benefit  at  the  time 
of  the  accelerated  benefit  payment.  Second,  for  purposes  of  apply¬ 
ing  the  present  value  test,  the  interest  charges  with  respect  to  a 
lien  cannot  exceed  the  discount  that  would  have  been  permitted 
had  the  accelerated  benefit  been  paid  on  a  discounted  basis  instead 
of  by  use  of  a  lien.  Thus,  the  rate  of  any  interest  charged  could  not 
exceed  the  maximum  permissible  discount  rate,  and  the  lien  may 
not  encumber  the  cash  surrender  value  proportionately  more  that 
it  encumbers  the  death  benefit. 

The  provision  does  not  apply  in  the  case  of  an  amount  paid  to 
any  taxpayer  other  than  the  insured,  if  such  taxpayer  has  an  insur¬ 
able  interest  by  reason  of  the  insured  being  a  director,  officer  or 
employee  of  the  taxpayer,  or  by  reason  of  the  insured  being  finan¬ 
cially  interested  in  any  trade  or  business  carried  on  by  the  tax¬ 
payer. 

For  life  insurance  company  tax  purposes,  the  provision  treats  a 
qualified  accelerated  death  benefit  rider  to  a  life  insurance  contract 
as  life  insurance.  A  qualified  accelerated  death  benefit  rider  is  any 
rider  on  a  life  insurance  contract  if  the  only  payments  which  can 
be  made  under  the  rider  are  payments  that  are  excludable  under 
this  provision. 

Effective  Date. — The  provision  generally  would  apply  to  amounts 
received  after  the  date  of  enactment.  However,  the  present  value 
test  (i.e.,  the  rule  that  the  amount  received  as  an  accelerated  death 
benefit  must  equal  or  exceed  the  present  value  of  the  reduction  in 
the  death  benefit)  would  not  apply  to  any  amount  received  before 
January  1,  1995.  The  issuance  of  a  qualified  accelerated  death  ben¬ 
efit  rider  to  a  life  insurance  contract  would  not  be  treated  as  a 
modification  or  material  change  of  the  contract  (and  is  not  intended 
to  affect  the  issue  date  of  any  contract  under  section  101(f)).  The 
provision  treating  a  qualified  accelerated  death  benefit  rider  as  life 
insurance  for  life  insurance  company  tax  purposes  would  be  effec¬ 
tive  on  January  1,  1995. 

Subtitle  F.  Employment  status  provisions 

Sec.  10.  Employment  Status  Proposal  Required  from  Department  of 
the  Treasury  (sec.  11601  of  the  bill) 

Present  Law. — In  general,  the  determination  of  whether  an  em¬ 
ployer-employee  or  independent  contractor  relationship  exists  for 
Federal  tax  purposes  is  made  under  a  common-law  test.  Under  this 
test,  an  employer-employee  relationship  generally  exists  if  the  per¬ 
son  contracting  for  the  services  has  the  right  to  control  not  only  the 
result  of  the  services,  but  also  the  means  by  which  that  result  is 
accomplished  (Treas.  Reg.  sec.  31.3401(c)-(l)(b)).  Whether  the  req¬ 
uisite  control  exists  is  determined  based  on  the  facts  and  cir¬ 
cumstances.  The  Internal  Revenue  Service  (IRS)  uses  a  20-factor 
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test  for  this  purpose.  Rev.  Rul.  87-41,  1987-1  C.B.  296.  In  addition 
to  the  common-law  test,  there  are  statutory  provisions  classifying 
certain  workers  as  employees  or  independent  contractors  for  cer¬ 
tain  purposes. 

In  the  late  1960s,  the  IRS  increased  enforcement  of  the  employ¬ 
ment  tax  laws,  and  controversies  developed  between  the  IRS  and 
taxpayers  as  to  whether  businesses  had  correctly  classified  certain 
workers  as  independent  contractors  rather  than  as  employees.  In 
response  to  this  problem,  Congress  enacted  section  530  of  the  Reve¬ 
nue  Act  of  1978  (“section  530”),  which  generally  permits  a  taxpayer 
to  treat  an  individual  as  not  being  an  employee  for  employment  tax 
purposes  regardless  of  the  individual’s  actual  status  under  the  com¬ 
mon-law  test,  unless  the  taxpayer  has  no  reasonable  basis  for  such 
treatment  and  if  certain  additional  requirements  are  satisfied.  Sec¬ 
tion  530  does  not  apply  in  the  case  of  an  individual  who,  pursuant 
to  an  arrangement  between  the  taxpayer  and  another  person,  pro¬ 
vides  services  for  such  other  person  as  an  engineer,  designer,  draft¬ 
er,  computer  programmer,  systems  analyst,  or  other  similarly 
skilled  worker  engaged  in  a  similar  line  of  work. 

Section  530  does  not  apply  for  income  tax  purposes.  Thus,  the  de¬ 
termination  of  whether  an  individual  is  an  employee  for  income  tax 
purposes  is  made  without  regard  to  section  530. 

Explanation  of  Provision. — The  provision  would  direct  the  Sec¬ 
retary  of  the  Treasury  to  submit  a  legislative  proposal  relating  to 
the  classification  of  workers  as  employees  or  independent  contrac¬ 
tors  to  the  tax  writing  committees  of  the  Congress  by  January  1, 
1996. 

Effective  Date. — The  provision  would  be  effective  on  the  date  of 
enactment. 

Sec.  11.  Increase  in  Penalties  Relating  to  Reporting  of  Payments  for 

Services 


Present  Law. — 

Information  reporting  requirements  (secs.  6041(a)  and  6041A(a)) 

Under  the  Code,  a  person  engaged  in  a  trade  or  business  who 
makes  payments  during  the  calendar  year  of  $600  or  more  to  a  per¬ 
son  for  rents,  salaries,  wages,  premiums,  annuities,  compensations, 
remunerations,  emoluments,  or  other  fixed  or  determinable  gains, 
profits,  and  income,  must  file  an  information  return  with  the  Inter¬ 
nal  Revenue  Service  (“IRS”)  reporting  the  amount  of  such  pay¬ 
ments,  as  well  as  the  name,  aadress  and  taxpayer  identification 
number  of  the  person  to  whom  such  payments  were  made  (sec. 
6041(a)).39  A  similar  statement  must  also  be  furnished  to  the  per¬ 
son  to  whom  such  payments  were  made  (sec.  6041(d)). 

The  Code  contains  an  additional  provision  requiring  that  a  serv¬ 
ice  recipient  (i.e.,  a  person  for  whom  services  are  performed)  en¬ 
gaged  in  a  trade  or  business  who  makes  payments  of  remuneration 
in  the  course  of  that  trade  or  business  to  any  person  for  services 
performed  must  file  with  the  IRS  an  information  return  reporting 


39  A  number  of  exceptions  to  this  requirement  are  provided  in  Treasury  regulations.  In  addi¬ 
tion,  to  the  extent  the  general  information  reporting  requirements  of  this  provision  overlap  spe¬ 
cific  information  reporting  requirements  elsewhere  in  the  Code,  taxpayers  are  generally  required 
to  report  only  once,  under  the  more  specific  information  reporting  provision. 
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such  payments  (and  the  name,  address,  and  taxpayer  identification 
number  of  the  recipient)  if  the  remuneration  paid  to  the  person 
during  the  calendar  year  is  $600  or  more  (sec.  6041A(a)).  A  similar 
statement  must  also  be  furnished  to  the  person  to  whom  such  pay¬ 
ments  were  made  (sec.  604lA(e)).  * 

Failure  to  file  correct  information  returns  (sec.  6721) 

Any  person  that  fails  to  file  a  correct  information  return40  with 
the  IRS  on  or  before  the  prescribed  filing  date  is  subject  to  a  pen¬ 
alty  that  varies  based  on  when,  if  at  all,  the  correct  information  re¬ 
turn  is  filed.  If  a  person  files  a  correct  information  return  after  the 
prescribed  filing  date  but  on  or  before  the  date  that  is  30  days  after 
the  prescribed  filing  date,  the  penalty  is  $15  per  return,  with  a 
maximum  penalty  of  $75,000  per  calendar  year.  If  a  person  files  a 
correct  information  return  after  the  date  that  is  after  30  days  after 
the  prescribed  filing  date  but  on  or  before  August  1  of  that  year,41 
the  penalty  is  $30  per  return,  with  a  maximum  penalty  of  $150,000 
per  calendar  year.  If  a  correct  information  return  is  not  filed  on  or 
before  August  1,  the  amount  of  the  penalty  is  $50  per  return,  with 
a  maximum  penalty  of  $250,000  per  calendar  year. 

There  is  a  special  rule  for  de  minimis  failures  to  include  the  re¬ 
quired,  correct  information.  This  exception  applies  to  incorrect  in¬ 
formation  returns  that  are  corrected  on  or  before  August  1.  Under 
the  exception,  if  an  information  return  is  originally  filed  without  all 
the  required  information  or  with  incorrect  information  and  the  re¬ 
turn  is  corrected  on  or  before  August  1,  then  the  original  return  is 
treated  as  having  been  filed  with  all  of  the  correct  required  infor¬ 
mation.  The  number  of  information  returns  that  may  qualify  for 
this  exception  for  any  calendar  year  is  limited  to  the  greater  of  (1) 
10  returns  or  (2)  one-half  of  one  percent  of  the  total  number  of  in¬ 
formation  returns  that  are  required  to  be  filed  by  the  person  during 
the  calendar  year. 

In  addition,  there  are  special,  lower  maximum  levels  for  this  pen¬ 
alty  for  small  businesses.  For  this  purpose,  a  small  business  is  any 
person  having  average  annual  gross  receipts  for  the  most  recent  3 
taxable  years  ending  before  the  calendar  year  that  do  not  exceed 
$5  million.  The  maximum  penalties  for  small  businesses  are: 
$25,000  (instead  of  $75,000)  if  the  failures  are  corrected  on  or  be¬ 
fore  30  days  after  the  prescribed  filing  date;  $50,000  (instead  of 
$150,000)  if  the  failures  are  corrected  on  or  before  August  1;  and 
$100,000  (instead  of  $250,000)  if  the  failures  are  not  corrected  on 
or  before  August  1. 

If  a  failure  to  file  a  correct  information  return  with  the  IRS  is 
due  to  intentional  disregard  of  the  filing  requirement,  the  penalty 
for  each  such  failure  is  increased  to  the  greater  of  $100  or  10  per¬ 
cent42  of  the  amount  required  to  be  reported  correctly,  with  no  limi¬ 
tation  on  the  maximum  penalty  per  calendar  year  (sec.  6721(e)). 
The  increase  in  the  penalty  applies  regardless  of  whether  a  cor- 


40 This  term  is  defined  in  sec.  6742(d)(1),  and  refers  to  certain  information  reporting  require¬ 
ments  in  the  Code,  including  secs.  6041(a)  and  6041A(a). 

41  Subsequent  references  to  August  1  herein  means  August  1  of  the  year  that  includes  the  pre¬ 
scribed  filing  date. 

42 This  percentage  varies  depending  upon  the  type  of  information  return.  With  respect  to  infor¬ 
mation  returns  required  under  sections  6041(a)  and  6041(a),  the  applicable  percentage  is  10  per¬ 
cent  (sec.  6721(eX2)). 
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rected  information  return  is  filed,  the  failure  is  de  minimis,  or  the 
person  subject  to  the  penalty  is  a  small  business. 

Failure  to  furnish  correct  payee  statements  (sec.  6722) 

Any  person  that  fails  to  furnish  a  correct  payee  statement43  to 
the  person  to  whom  the  statement  is  required  to  be  furnished  on 
or  before  the  prescribed  due  date  is  subject  to  a  penalty  of  $50  per 
statement,  with  a  maximum  penalty  of  $100,000  per  calendar  year. 
If  the  failure  to  furnish  a  correct  payee  statement  is  due  to  inten¬ 
tional  disregard  of  the  requirement,  the  penalty  increases  to  $100 
per  statement  or,  if  greater,  10  percent44  of  the  amount  required 
to  be  shown  on  the  statement,  with  no  limitation  on  the  maximum 
penalty  per  calendar  year. 

Failure  to  comply  with  other  information  reporting  requirements 
(sec.  6723) 

Any  person  that  fails  to  comply  with  other  specified  information 
reporting  requirements  on  or  before  the  prescribed  date  is  subject 
to  a  penalty  of  $50  for  each  failure,  with  a  maximum  penalty  of 
$100,000  per  calendar  year.  The  information  reporting  require¬ 
ments  specified  for  this  purpose  include  any  requirement  to  include 
a  correct  taxpayer  identification  number  on  a  return,  a  statement, 
or  any  other  document  (other  than  an  information  return  or  payee 
statement)  and  any  requirement  to  furnish  a  correct  taxpayer  iden¬ 
tification  number  to  another  person  (Treas.  Reg.  sec.  301-6723- 
1(a)(4)). 

Waiver,  definitions,  and  special  rules  (sec.  6724) 

Any  of  the  information  reporting  penalties  may  be  waived  if  it  is 
shown  that  the  failure  to  comply  is  due  to  reasonable  cause  and  not 
to  willful  neglect.  For  this  purpose,  reasonable  cause  exists  if  (1) 
there  are  significant  mitigating  factors  for  the  failure,  such  as  the 
fact  that  a  person  has  an  established  history  of  complying  with  the 
information  reporting  requirements,  or  the  failure  was  caused  by 
events  beyond  the  person’s  control,  and  (2)  the  person  acted  in  a 
responsible  manner  both  before  and  after  the  failure  occurred 
(Treas.  Reg.  sec.  301-6724-l(a)(2)). 

Explanation  of  Provision— The  bill  would  modify  the  penalty  for 
failure  to  file  correct  information  returns  with  respect  to  two  types 
of  information  returns:  (1)  information  returns  under  section 
6041(a),  but  only  if  such  returns  relate  to  payments  to  any  person 
for  services  performed  by  such  person  (other  than  as  an  em¬ 
ployee);45  and  (2)  returns  regarding  remuneration  for  services 
under  section  6041A(a).  In  general,  both  of  these  sections  of  the 
Code  relate  to  information  returns  with  respect  to  payments  made 
to  non-employees,  such  as  independent  contractors.46 


"This  term  is  defined  in  sec.  6724(dM2),  and  refers  to  certain  information  reporting  require¬ 
ments  in  the  Code,  including  secs.  6041(d)  and  6041A(e). 

44  Five  percent  for  several  types  of  statements.  ,  .  . 

"Thus,  the  provision  would  not  apply  to  information  returns  filed  under  section  bt)41(a)  that 
do  not  report  payments  for  services. 

46  Employers  are  required  to  provide  information  with  respect  to  wages  paid  to  their  employ¬ 
ees  on  Form  W-2  under  section  6051;  consequently,  those  information  returns  would  not  be  af¬ 
fected  by  the  bill. 
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In  general,  the  bill  would  increase  the  penalty  for  failure  to  file 
specified  information  returns  correctly  on  or  before  August  1  from 
$50  for  each  return  to  the  greater  of  $50  or  5  percent  of  the  amount 
required  to  be  reported  correctly  but  not  so  reported.  The  $250,000 
maximum  penalty  for  failures  to  file  correct  information  returns 
during  any  calendar  year  would  continue  to  apply  under  the  bill. 

The  bill  also  would  provide  an  exception  to  this  increase  where 
substantial  compliance  has  occurred.  Under  the  bill,  this  exception 
would  apply  with  respect  to  a  calendar  year  if  the  aggregate 
amount  that  is  timely  and  correctly  reported  under  sections  6041(a) 
and  6041A(a)  with  respect  to  services  for  that  calendar  year  is  at 
least  97  percent  of  the  aggregate  amount  required  to  be  reported 
under  these  two  sections  of  the  Code  with  respect  to  services  for 
that  calendar  year.  If  this  exception  applies,  the  present-law  pen¬ 
alty  of  $50  for  each  return  would  continue  to  apply. 

The  bill  would  not  affect  the  following  provisions  of  present  law: 
(1)  the  reduction  in  the  $50  penalty  where  correction  is  made  with¬ 
in  a  specified  period;  (2)  the  exception  for  de  minimis  failures;  (3) 
the  lower  limitations  for  persons  with  gross  receipts  of  not  more 
than  $5,000,000;  (4)  the  increase  in  the  penalty  in  cases  of  inten¬ 
tional  disregard  of  the  filing  requirement;  (5)  the  penalty  for  failure 
to  furnish  correct  payee  statements  under  section  6722;  (6)  the  pen¬ 
alty  for  failure  to  comply  with  other  information  reporting  require¬ 
ments  under  section  6723;  and  (7)  the  reasonable  cause  and  other 
special  rules  under  section  6724. 

Effective  Date. — The  provision  would  apply  to  information  re¬ 
turns  the  due  date  for  which  (without  regard  to  extensions)  is  more 
than  30  days  after  the  date  of  enactment. 

Subtitle  G.  Tax  treatment  of  funding  of  retiree  health  benefits 

Present  Law. — Under  present  law,  employer-provided  post-retire¬ 
ment  medical  benefits  are  generally  excludable  from  the  gross  in¬ 
come  of  a  plan  participant  or  beneficiary.  In  addition,  an  employer 
may  deduct  contributions,  within  limits,  made  to  a  welfare  benefit 
fund  for  retiree  health  and  life  insurance  benefits  of  its  employees. 
A  welfare  benefit  fund  is,  in  general,  any  fund  that  is  part  of  a  plan 
of  an  employer,  and  through  which  the  employer  provides  welfare 
benefits  to  employees  or  their  beneficiaries. 

Contributions  by  an  employer  to  a  welfare  benefit  fund  are  not 
deductible  under  the  usual  income  tax  rules,  but  if  they  otherwise 
would  be  deductible  under  the  usual  rules  (e.g.,  if  they  are  ordinary 
and  necessary  business  expenses),  the  contributions  are  deductible 
within  limits  for  the  taxable  year  in  which  such  contributions  are 
made  to  the  fund. 

The  amount  of  the  deduction  otherwise  allowable  to  an  employer 
for  a  contribution  to  a  welfare  benefit  fund  for  any  taxable  year 
may  not  exceed  the  qualified  cost  of  the  fund  for  the  year.  The 
qualified  cost  of  a  welfare  benefit  fund  for  a  year  is  the  sum  of  (1) 
the  qualified  direct  cost  of  the  fund  for  the  year  and  (2)  the  addi¬ 
tion  (within  limits)  to  the  qualified  asset  account  under  the  fund 
for  the  year,  reduced  by  (3)  the  after-tax  income  of  the  fund. 

A  qualified  asset  account  under  a  welfare  benefit  fund  is  an  ac¬ 
count  consisting  of  assets  set  aside  to  provide  for  the  payment  of 
disability  payments,  medical  benefits,  supplemental  unemployment 
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compensation  benefits  or  severance  pay  benefits,  or  life  insurance 
benefits.  Under  present  law,  an  account  limit  is  provided  for  the 
amount  in  a  qualified  asset  account  for  any  year. 

The  account  limit  for  any  taxable  year  may  include  a  reserve  to 
provide  certain  post-retirement  medical  and  life  insurance  benefits. 
This  limit  allows  amounts  reasonably  necessary  to  accumulate  re¬ 
serves  under  a  welfare  benefit  plan  so  that  the  liabilities  for  post¬ 
retirement  medical  and  life  insurance  benefits  with  respect  to  a 
group  of  employees  can  be  prefunded  over  the  working  lives  of  such 
employees. 

Under  present  law,  if  an  employer  maintains  a  welfare  benefit 
fund  that  provides  a  disqualified  benefit  during  any  taxable  year, 
the  employer  is  subject  to  an  excise  tax  equal  to  100  percent  of  the 
disqualified  benefit.  A  disqualified  benefit  includes  (1)  a  benefit 
provided  to  a  key  employee  other  than  from  a  separate  account  re¬ 
quired  to  be  established  for  such  an  employee,  (2)  any  post-retire¬ 
ment  medical  or  life  insurance  benefit  that  is  provided  in  a  dis¬ 
criminatory  manner,  and  (3)  any  portion  of  a  welfare  benefit  fund 
reverting  to  the  employer. 

Explanation  of  Provision. — Under  the  provision,  the  minimum 
period  during  which  the  cost  of  post-retirement  medical  and  life  in¬ 
surance  coverage  could  be  funded  under  a  welfare  benefit  fund 
would  be  at  least  10  years.  Thus,  an  employer  would  be  permitted 
to  deduct  the  costs  of  funding  such  coverage  on  a  level  basis  over 
the  working  lives  of  covered  employees,  but  not  over  a  period  of 
less  than  10  years. 

The  provision  would  clarify  that  a  reserve  to  provide  post-retire¬ 
ment  medical  and  life  insurance  benefits  under  a  welfare  benefit 
plan  must  be  maintained  as  a  separate  account.  In  addition,  any 
payment  from  the  separate  account  required  to  be  maintained  for 
post-retirement  medical  and  life  insurance  benefits  that  is  not  used 
to  provide  a  post-retirement  medical  or  life  insurance  benefit  would 
be  included  in  the  list  of  disqualified  benefits  for  which  the  em¬ 
ployer  is  subject  to  a  100-percent  excise  tax. 

Effective  Dates.— The  provision  relating  to  reserves  for  post-re¬ 
tirement  medical  and  life  insurance  benefits  under  welfare  benefit 
plans  would  be  effective  for  contributions  paid  or  accrued  after  De¬ 
cember  31,  1994,  in  taxable  years  ending  after  that  date.  The  provi¬ 
sion  requiring  that  the  reserve  for  post-retirement  medical  and  life 
insurance  benefits  be  maintained  as  a  separate  account  would  be 
effective  for  contributions  paid  or  accrued  after  the  date  of  enact¬ 
ment,  in  taxable  years  ending  after  that  date. 

Subtitle  H.  Excise  taxes  on  insured  and  self-insured  health  plans 

Present  Law—  There  is  no  excise  tax  or  other  special  Federal  tax 
on  domestic  health  insurance  policy  premiums.  A  one-percent  ex¬ 
cise  tax  is  imposed  on  premiums  for  certain  foreign-issued  sickness 
and  accident  insurance  and  reinsurance  policies  (sec.  4371). 

Explanation  of  Provision. — The  bill  would  impose  an  excise  tax 
on  accident  or  health  coverage  provided  (whether  through  insur¬ 
ance  policies  or  otherwise)  with  respect  to  residents  of  the  United 


604 


States,47  as  well  as  on  certain  related  administrative  services.  No 
excise  tax  would  be  imposed  on  accident  or  health  coverage  if  sub¬ 
stantially  all  of  the  coverage  relates  to  liabilities  incurred  under 
workers’  compensation  laws,  tort  liabilities,  liabilities  relating  to 
ownership  or  use  of  property,  credit  ^insurance,  or  such  other  simi¬ 
lar  liabilities  as  may  be  specified  by  the  Secretary  of  Treasury  in 
regulations.  Accident  or  health  coverage  would  include,  but  yvould 
not  be  limited  to,  coverage  for  sickness,  accident,  dental,  preventive 
care,  payments  as  a  result  of  a  medical  condition,  or  payment  of 
a  fixed  amount  for  specific  diseases  or  hospitalization  or  other  spe¬ 
cific  types  of  care. 

In  general,  with  respect  to  health  insurance,  the  tax  would  be 
imposed  on  premiums.  With  respect  to  prepaid  health  care  arrange¬ 
ments,  the  tax  would  be  imposed  on  the  fixed  payments  or  pre¬ 
miums  paid  by  members.  With  respect  to  self-insured  plans,  the 
tax  would  be  imposed  on  the  accident  and  health  coverage  expendi¬ 
tures  and  the  administrative  expenses  of  the  plan. 

Amounts  derived  from  the  imposition  of  the  excise  tax  would  be 
used  to  fund  four  accounts  in  the  Health-Related  Programs  Trust 
Fund  created  under  section  11911  of  the  bill. 

Tax  on  accident  and  health  insurance  policy  premiums 

The  bill  would  impose  a  2-percent  excise  tax  on  the  premium  for 
any  policy  providing  accident  or  health  coverage.  The  issuer  of  the 
policy  would  be  liable  for  the  tax.  The  tax  would  be  imposed  re¬ 
gardless  of  who  pays  the  premium. 

If  a  policy  subject  to  the  tax  provides  both  accident  or  health  cov¬ 
erage  and  non-accident  or  health  coverage,  no  tax  would  be  im¬ 
posed  on  the  portion  of  the  premium  attributable  to  the  non-acci¬ 
dent  or  health  coverage  if  the  charge  for  such  other  coverage  is  sep¬ 
arately  stated  or  furnished  to  the  policyholder  in  a  separate  state¬ 
ment,  and  is  reasonable  in  relation  to  the  total  charges  under  the 
policy. 

Arrangements  under  which  (1)  a  person  receives  fixed  payments 
or  premiums  in  exchange  for  an  agreement  to  provide  or  arrange 
for  the  provision  of  accident  or  health  coverage,  and  (2)  substan¬ 
tially  all  of  the  risk  of  utilization  of  health  care  services  is  assumed 
by  such  person  or  the  provider  of  such  services  (i.e.,  prepaid  health 
care  arrangements)  would  be  treated  as  insurance  policies  subject 
to  the  tax.  In  such  a  case,  the  tax  would  be  imposed  on  such  pay¬ 
ments  or  premiums.  The  person  receiving  the  payments  or  pre¬ 
miums  would  be  treated  as  the  issuer  of  the  policy  and  would  be 
liable  for  the  tax. 

Tax  on  health -related  administrative  services 

The  bill  also  would  impose  a  2-percent  excise  tax  on  amounts 
paid  for  certain  health-related  administrative  services  not  included 
in  the  premium  for  a  policy.  The  tax  would  be  imposed  on  the  pro¬ 
vider  of  the  services. 

Services  subject  to  the  tax  would  include  claims  processing  or 
other  administrative  services  performed  in  connection  with  acci- 


47  The  bill  would  generally  define  the  “United  States”  to  include  possessions  of  the  United 
States. 
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dent  or  health  coverage  (if  the  charge  for  such  services  is  not  in¬ 
cluded  in  the  premiums  for  such  policy),  and  claims  processing,  ar¬ 
ranging  for  the  provision  of  accident  or  health  coverage,  or  other 
administrative  services  performed  in  connection  with  a  self-insured 
plan  established  or  maintained  by  another  person. 

Treatment  of  self-insured  plans 

Self-insured  plans  would  be  subject  to  a  monthly  tax  equal  to  2- 
percent  of  the  sum  of  the  plan’s  expenditures  for  accident  and 
health  coverage  (as  defined  above)  and  direct  administrative  ex¬ 
penses  for  the  month.  The  tax  would  be  paid  by  the  plan  sponsor. 

Plans  subject  to  the  tax  would  be  plans  that  provide  any  accident 
or  health  coverage  other  than  through  an  insurance  policy,  and 
that  are  established  or  maintained  by  (1)  one  or  more  employers 
for  the  benefit  of  their  current  or  former  employees;  (2)  one  or  more 
employee  organizations  for  the  benefit  of  their  current  or  former 
members;  (3)  one  or  more  employers  and  employee  organizations 
jointly  for  the  benefit  of  current  or  former  employees;  (4)  a  vol¬ 
untary  employees’  beneficiary  association  described  in  Code  section 
501(c)(9);  (5)  any  organization  discubed  in  Code  section  501(c)(6); 
and  (6)  a  multiple  employer  welfare  arrangement  or  plan  main¬ 
tained  by  rural  electric  cooperatives  or  by  rural  telephone  coopera¬ 
tive  association,  not  described  in  (l)-(4)  above. 

The  accident  and  health  coverage  expenditures  of  a  plan  for  any 
month  would  not  include  expenditures  subject  to  the  excise  tax  on 
accident  and  health  insurance  policy  premiums  or  expenditures 
subject  to  the  excise  tax  on  health-related  administrative  services, 
described  above.  In  addition,  any  reimbursements  received  by  the 
plan  sponsor  (through  insurance  or  otherwise)  would  be  subtracted 
from  accident  and  health  coverage  expenditures. 

Depreciation  expenses  allowable  under  Code  section  167  would 
be  treated  as  accident  and  health  coverage  expenditures.  Accident 
and  health  coverage  expenditures  would  not  include  any  other  ex¬ 
penditure  for  the  acquisition  or  improvement  of  land  or  for  the  ac¬ 
quisition  or  improvement  of  any  property  to  be  used  in  connection 
with  the  provision  of  accident  or  health  coverage  which  is  subject 
to  depreciation  allowance. 

The  following  examples  illustrate  the  operation  of  the  tax  with 
respect  to  self-insured  plans. 

Example  1. — Employer  A  maintains  a  self-insured  plan  and  has 
a  contract  with  Insurance  Company  X  to  provide  administrative 
services  only  with  respect  to  the  plan.  Employer  A  is  liable  for  the 
excise  tax  with  respect  to  accident  and  health  coverage  expendi¬ 
tures  under  the  plan.  Insurance  Company  X  is  liable  for  the  tax 
with  respect  to  amounts  received  from  Employer  A  for  administra¬ 
tive  services.  . 

Example  2. — Employer  B  maintains  a  plan  that  is  selt-insured, 

and  purchases  stop-loss  coverage  from  Insurance  Company  Y.  Em¬ 
ployer  B  is  liable  for  the  excise  tax  with  respect  to  accident  and 
health  coverage  expenditures  under  the  plan.  In  applying  the  tax, 
the  amount  of  any  reimbursements  received  from  Insurance  Com¬ 
pany  Y  under  the  stop-loss  policy  are  subtracted  from  total  accident 
and  health  coverage  expenditures.  Insurance  Company  Y  is  liable 
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for  the  tax  with  respect  to  the  premiums  paid  for  the  stop-loss  pol¬ 
icy  by  Employer  B. 

Exemption  applicable  to  certain  governmental  programs 

Certain  direct  governmental  insurance  programs  would  be  ex¬ 
empt  from  the  excise  tax.  Exempt  governmental  programs  would  be 
Medicare  Parts  A  and  B,  Medicare  Part  C,  Medicaid,  any  prpgram 
that  provides  health  coverage  (other  than  through  an  insurance 
policy)  to  members  of  the  Armed  Forces  or  veterans  or  to  their 
spouses  or  dependents,  and  any  program  established  by  Federal 
law  for  providing  medical  care  (other  than  through  an  insurance 
policy)  to  members  of  Indian  tribes.  Other  government  programs 
would  be  subject  to  the  excise  tax. 

Revenues  dedicated  to  Health-Related  Programs  Trust  Fund 

Portions  of  the  net  revenues  collected  from  the  excise  tax  would 
be  dedicated  to  four  different  accounts  in  the  Health-Related  Pro¬ 
grams  Trust  Fund  created  under  section  11911  of  the  bill.  The 
Health  Care  Workforce  Account  would  receive  amounts  equivalent 
to  50  percent  of  the  net  revenues  derived  from  the  excise  tax;  the 
Biomedical  Research  Program  Account  would  receive  amounts 
equivalent  to  25  percent  of  the  net  revenues  derived  from  the  ex¬ 
cise  tax;  the  Undergraduate  Medical  Education  Program  Account 
would  receive  $50  million  per  fiscal  year;  and  the  Lead  Paint 
Abatement  Program  Account  would  receive  $500  million  per  fiscal 
year. 

Effective  Date. — The  excise  tax  would  be  effective  for  payments 
and  premiums  received  and  expenses  incurred  after  December  31, 
1995. 

Subtitle  I.  Other  provisions 

Sec.  12.  Nonrefundable  Credit  for  Certain  Primary  Health  Services 

Providers 

Present  Law. — 

Geographically  targeted  tax  provisions 

In  general,  the  operation  of  Internal  Revenue  Code  rules  does  not 
vary  based  on  the  location  within  the  United  States  of  income-pro¬ 
ducing  activity.  Nonetheless,  present  law  provides  favorable  Fed¬ 
eral  income  tax  treatment  for  certain  U.S.  corporations  that  oper¬ 
ate  in  Puerto  Rico,  the  U.S.  Virgin  Islands,  or  possessions  of  the 
United  States  to  encourage  the  conduct  of  trades  or  business  within 
these  areas.  In  addition,  certain  Code  sections  provide  additional 
benefits  in  targeted  geographic  areas  (e.g.,  low-income  housing 
credit  and  qualified  mortgage  bond  provisions  target  certain  eco¬ 
nomically  distressed  areas). 

The  Omnibus  Budget  Reconciliation  Act  of  1993  (“1993  Act”)  pro¬ 
vides  for  the  designation  of  nine  empowerment  zones  and  95  enter¬ 
prise  communities  in  economically  distressed  areas  satisfying  cer¬ 
tain  criteria.  The  designations  are  to  be  made  during  1994  and 
1995,  and  generally  will  remain  in  effect  for  10  years.  During  the 
period  the  designation  is  in  effect,  special  tax  incentives  (i.e.,  an 
employer  wage  credit,  additional  section  179  expensing,  and  ex- 
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panded  tax-exempt  financing)  are  available  for  certain  business  ac¬ 
tivities  conducted  in  empowerment  zones.  Expanded  tax-exempt  fi¬ 
nancing  benefits  are  available  for  certain  facilities  located  in  enter¬ 
prise  communities.  In  addition,  the  1993  Act  provides  accelerated 
depreciation  benefits  and  an  incremental  employer  wage  credit  for 
certain  business  activities  conducted  on  Indian  reservations. 

Tax  benefits  available  for  medical  care  providers 

Code  section  108(f)  provides  an  exclusion  from  Federal  income 
tax  for  what  otherwise  would  be  discharge-of-indebtedness  income 
if  a  student  loan  is  discharged  pursuant  to  a  provision  in  the  loan 
agreement  that  requires  the  student  to  work  for  a  period  of  time 
in  certain  professions  for  any  of  a  broad  class  of  employers.  Section 
108(f)  applies  only  to  student  loans  made  from  funds  provided  by 
the  Federal  Government,  a  State  or  local  government,  or  certain 
public  benefit  corporations  described  in  section  501(c)(3).  For  exam¬ 
ple,  the  favorable  treatment  provided  by  section  108(f)  applies 
when  a  government  agency  discharges  a  student  loan  upon  the  stu¬ 
dent’s  provision  of  medical  services  to  an  underserved  area. 

Present  law  does  not  provide  for  a  special  credit  against  Federal 
income  taxes  for  individuals  who  provide  medical  services  in  medi¬ 
cally  underserved  geographic  areas. 

Non-tax  benefits  for  medical  care  providers 

Other,  non-tax  provisions  of  Federal  law  provide  that  certain 
health  care  professionals  who  agree  to  work  full  time  for  at  least 
two  years  at  an  approved  government  or  nonprofit  employment  site 
within  a  “health  professional  shortage  area”  (HPSA)  are  eligible  for 
scholarships  or  repayments  of  student  loans.48  The  scholarship  and 
loan  repayment  programs  are  administered  by  the  National  Health 
Service  Corp  (NHSC),  which  is  part  of  the  Department  of  Health 
and  Human  Services.49 

Explanation  of  Provision. — A  physician  who  provides  primary 
health  services  in  certain  medically  underserved  areas  would  be  el¬ 
igible  for  a  nonrefundable  credit  against  Federal  income  taxes  of 
$1,000  per  month  for  up  to  60  months.  The  credit  rate  would  be 
$500  per  month  in  the  case  of  a  physician  assistant,  nurse-practi¬ 
tioner,  or  certified  nurse-midwife.  The  credit  would  be  available  to 
a  taxpayer  only  if  he  or  she  provides  primary  health  services  50  on 


HPSAs  are  designated  geographic  areas,  as  well  as  certain  designated  population  groups 
and  government  facilities.  Currently,  more  than  2,400  primary  care  HPSAs  have  been  des¬ 
ignated,  covering  all  or  parts  of  1,800  counties  in  the  United  States.  There  are  also  over  1000 
dental  HPSAs  and  over  700  mental  health  HPSAs.  HPSAs  are  designated  by  the  Bureau  of  Pri¬ 
mary  Health  Care,  which  is  part  of  the  United  States  Public  Health  Service.  HPSAs  are  identi¬ 
fied  on  the  basis  of  State  and  local  government  requests  for  designation.  Primary  care  HPSAs 
are  designated  on  the  basis  of  rate  of  poverty,  access  to  primary  health  care,  low  birthweight 
births,  infant  mortality,  and  the  physician/population  ratio.  See  vol.  59  FederalRegister  no  14 
(January  21,  1994)  at  3411-5307.  The  NHSC  Revitalization  Amendments  of  1990(sec.  333A  of 
Pub  Law  101-697)  require  that  the  Secretary  of  HHS  annually  prepare  a  list  of  HPSAs  in  order 
of  greatest  shortage  of  medical  practitioners  (by  using  certain  exclusive  factors  and  that  priority 
in  the  assignment  of  National  health  Service  Corp  (NHSC)  personnel  begjven  to  government 
or  nonprofit  entities  serving  HPSAs  with  the  greatest  shortages.  See  42  U.S.C.  254t-l. 

« As  of  September  30,  1993,  a  total  of  1,163  practitioners  (i.e.,  pnmary-care  physicians  and 
physician  assistants,  general  practice  dentists,  primary-care  nurse  practitioner,  and  certified 
nurse  midwives)  were  providing  medical  care  in  HPSAs  throughout  the  United  States  pursuant 
to  the  NHSC  scholarship  and  loan  repayment  programs.  .  _  ...  .. 

50  For  purposes  of  the  provision,  the  term  “primary  health  services  would  have  the  meaning 
given  such  term  by  section  330<bXl)  of  the  Public  Health  Service  Act. 
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a  full-time  basis  in  a  “health  professional  shortage  area”  (HPSA) 
(as  defined  under  present-law  section  332(a)(1)(A)  of  the  Public 
Health  Service  Act).51  To  be  eligible  for  the  credit,  the  taxpayer 
would  be  required  to  obtain  certification,  at  the  time  of  commence¬ 
ment  of  work  in  the  area,  from  the  Btireau  of  Primary  Health  Care, 
United  States  Public  Health  Service  of  the  Department  of  Health 
and  Human  Services,  that  he  or  she  is  a  full-time  provider  of  pri¬ 
mary  health  services  in  a  HPSA.  Thus,  the  credit  would  not  be 
available  to  a  taxpayer  who  already  is  providing  primary  health 
services  in  a  HPSA  at  the  time  the  credit  becomes  effective.  In  ad¬ 
dition,  the  credit  would  not  be  available  if  the  taxpayer  partici¬ 
pated  in  the  National  Health  Service  Corps  (NHSC)  scholarship  or 
loan  repayment  program.  The  credit  would  not  be  allowed  as  an 
offset  against  alternative  minimum  tax  (AMT)  liability  (Code  sec. 
26). 

Under  the  provision,  a  taxpayer  would  be  required  to  work  full 
time  providing  primary  health  services  in  a  HPSA  for  five  consecu¬ 
tive  years  in  order  to  receive  the  tax  credit.  If  a  taxpayer  did  not 
provide  primary  health  services  on  a  full-time  basis  in  a  HPSA  for 
at  least  two  consecutive  years,  no  credit  would  be  allowed  and  any 
credit  previously  claimed  would  be  completely  recaptured.  A  por¬ 
tion  of  the  credit  would  be  available  if  the  taxpayer  provided  pri¬ 
mary  health  services  on  a  full-time  basis  in  a  HPSA  for  more  than 
two  consecutive  years;  the  remaining  portion  of  any  credit  pre¬ 
viously  claimed  would  be  recaptured.52  The  Secretary  of  the  Treas¬ 
ury,  in  consultation  with  the  Secretary  of  Health  and  Human  Serv¬ 
ices,  would  be  granted  authority  to  waive  recapture  of  credits  when 
a  taxpayer  ceases  to  provide  services  in  the  HPSA  due  to  extraor¬ 
dinary  circumstances. 

Effective  Date. — The  provision  would  be  effective  for  taxable 
years  beginning  after  1994. 

Sec.  13.  Expensing  of  Medical  Equipment 

Present  Law. — 

Depreciation  rules 

In  general,  the  cost  of  property  that  has  a  useful  life  longer  than 
one  year  must  be  capitalized  and  recovered  over  time  pursuant  to 
depreciation  or  amortization  rules.  Tangible  depreciable  property 
placed  in  service  after  1986  is  depreciated  under  the  modified  Ac¬ 
celerated  Cost  Recovery  System  (MACRS)  enacted  as  part  of  the 
Tax  Reform  Act  of  1986.  Under  MACRS,  high  technology  medical 
equipment  is  depreciated  for  regular  tax  purposes  over  a  5-year  re¬ 
covery  period  using  the  200-percent  declining  balance  method. 


51  See  Title  42,  U.S.  Code,  sections  254e.  For  purposes  of  the  credit,  a  health  care  professional 
would  be  treated  as  providing  services  in  a  HPSA,  even  if  the  area  (or  population  group)  no 
longer  has  designation  as  such,  so  long  as  the  area  (or  population  group)  was  a  HPSA  when 
the  professional  began  providing  services  in  such  area  (or  to  such  population  group). 

52  If  a  taxpayer  ceases  performing  primary  care  services  in  a  HPSA  during  his  or  her  third 
year  of  service,  then  no  credit  would  be  allowed  for  that  year  and  75  percent  of  all  credits  from 
the  two  preceding  years  would  be  recaptured.  If  a  taxpayer  ceases  performing  primary  care  serv¬ 
ices  in  a  HPSA  during  his  or  her  fourth  year  of  service,  then  no  credit  would  be  allowed  for 
that  year  and  50  percent  of  all  credits  from  the  three  preceding  years  would  be  recaptured.  If 
a  taxpayer  ceases  performing  primary  care  services  in  a  HPSA  during  his  or  her  fifth  year  of 
service,  then  no  credit  would  be  allowed  for  that  year  and  25  percent  of  all  credits  from  the 
four  preceding  years  would  be  recaptured. 
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“High  technology  medical  equipment”  means  any  electronic, 
electromechanical,  or  computer-based  high  technology  equipment 
used  in  the  screening,  monitoring,  observation,  diagnosis,  or  treat¬ 
ment  of  patients  in  a  laboratory,  medical,  or  hospital  environment. 

In  general,  the  benefits  of  the  accelerated  MACRS  deductions  are 
reduced  for  property  under  an  alternative  depreciation  system  that 
applies  to  foreign  use  property,  tax-exempt  use  property,  tax-ex¬ 
empt  bond  financed  property,  certain  imported  property,  and  prop¬ 
erty  which  the  taxpayer  so  elects.  The  alternative  depreciation  sys¬ 
tem  also  is  used  to  compute  corporate  earnings  and  profits.  The 
benefits  are  reduced  by  calculating  depreciation  using  the  straight- 
line  method  over  the  property’s  class  life.  A  property’s  class  life 
generally  corresponds  to  its  Asset  Depreciation  Range  (ADR)  mid¬ 
point  life  and  often  is  longer  than  the  recovery  period  applicable  for 
regular  tax  purposes.  The  class  lives  of  the  alternative  depreciation 
system  also  are  used  for  purposes  of  the  corporate  and  individual 
alternative  minimum  tax.  The  class  lives  of  some  assets  are  set  by 
statute,  regardless  of  the  asset’s  ADR  midpoint  life.  The  class  life 
of  high  technology  medical  equipment  is  set  by  statute  at  five 
years. 


Section  1 79  expensing  allowances 

In  lieu  of  depreciation,  a  taxpayer  with  a  sufficiently  small 
amount  of  annual  investment  may  elect  to  deduct  immediately  up 
to  $17,500  of  the  cost  of  qualifying  property  placed  in  service  for 
the  taxable  year  under  section  179. 53  In  general,  qualifying  prop¬ 
erty  is  defined  as  depreciable  tangible  personal  property  that  is 
purchased  for  use  in  the  active  conduct  of  a  trade  or  business.  The 
$17,500  amount  is  reduced  (but  not  below  zero)  by  the  amount  by 
which  the  cost  of  qualifying  property  placed  in  service  during  the 
taxable  year  exceeds  $200,000.  In  addition,  the  amount  eligible  to 
be  expensed  for  a  taxable  year  may  not  exceed  the  taxable  income 
of  the  taxpayer  for  the  year  that  is  derived  from  the  active  conduct 
of  a  trade  or  business.  Any  amount  that  is  not  allowed  as  a  deduc¬ 
tion  because  of  the  taxable  income  limitation  may  be  carried  for¬ 
ward  to  succeeding  taxable  years  (subject  to  similar  limitations). 

Explanation  of  Provision.— The  provision  would  increase  the 
amount  allowed  to  be  expensed  under  section  179  in  a  taxable  year 
by  the  lesser  of:  (1)  the  cost  of  section  179  property  which  is  health 
care  property  placed  in  service  during  the  year  or  (2)  $10,000.  ror 
this  purpose,  “health  care  property”  would  mean  section  179  prop¬ 
erty:  (1)  which  is  medical  equipment  used  in  the  screening,  mon¬ 
itoring,  observation,  diagnosis,  or  treatment  of  patients  in  a  labora¬ 
tory,  medical,  or  hospital  environment;  (2)  which  is  owned  (directly 
or  indirectly)  and  used  by  a  physician  (as  defined  by  section  186  l(r) 
of  the  Social  Security  Act)  in  the  active  conduct  of  such  physician  s 
full-time  trade  or  business  of  providing  primary  health  services  (as 
defined  in  section  330(b)(1)  of  the  Public  Health  Service  Act)  m  a 
health  professional  shortage  area  (“HPSA  )  (as  defined  in  section 
332(a)(1)(A)  of  the  Public  Health  Service  Act);  and  (3)  substantially 
all  the  use  of  which  is  in  such  area. 


53  Section  1397A  of  the  Code  increases  the  amount  allowed  to  be  expensed  under 
by  an^ntorprise  zone  business  by  the  lesser  of:  (1)  $20,000  or  (2)  the  cost  of  sect.on  179  property 
that  is  qualified  zone  property  placed  in  service  during  the  taxable  year. 
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As  provided  in  (2)  above,  a  taxpayer  must  satisfy  both  an  owner¬ 
ship  and  a  use  test  in  order  to  be  eligible  for  the  additional 
expensing  provided  by  the  bill.  First,  the  property  must  be  owned 
(directly  or  indirectly)  by  a  physician.  For  this  purpose,  indirect 
ownership  would  include  ownership  by  an  entity  in  which  substan¬ 
tially  all  the  ownership  interests  are  held  by  physicians.  Second, 
the  property  must  be  used  in  the  active  conduct  of  a  physiciap’s 
full-time  trade  or  business  of  providing  primary  health  services  in 
a  HPSA.  For  this  purpose,  “use”  would  mean  more  than  a  de 
minimis  amount  of  use  and  would  not  include  the  equipment  as  a 
lessor.54  In  addition,  in  the  case  of  multiple  or  indirect  ownership, 
substantially  all  the  owners  must  use  the  property.  Thus,  for  exam¬ 
ple,  property  owned  by  a  partnership  that  has  two  physicians  as 
equal  partners  would  not  qualify  for  the  additional  expensing  un¬ 
less  both  partners  use  the  property  in  the  active  conduct  of  their 
full-time  trades  or  businesses  of  providing  primary  health  services 
in  a  HPSA  for  more  than  a  de  minimis  amount  of  use. 

As  under  present-law  section  179,  benefits  provided  by  the  provi¬ 
sion  with  respect  to  any  property  that  ceases  to  be  health  care 
property  would  be  recaptured. 

Effective  Date. — The  provision  would  apply  to  property  placed  in 
service  in  taxable  years  beginning  after  December  31,  1994. 


Sec.  14.  Health-Related  Programs  Trust  Fund 

Present  Law. — No  provision. 

Explanation  of  Provision. — The  bill  would  establish  a  Health-Re¬ 
lated  Programs  Trust  Fund  in  the  Internal  Revenue  Code,  which 
would  consist  of  four  Accounts.  All  of  these  Accounts  would  be 
funded  from  revenues  derived  from  the  excise  taxes  imposed  on  in¬ 
sured  and  self-insured  health  plans  set  forth  in  section  11801  of 
the  bill  and  described  above  (see  Subtitle  H). 

The  Lead  Paint  Abatement  Program  Account  would  receive  $500 
million  per  fiscal  year.  Amounts  from  this  Account  would  be  avail¬ 
able  to  fund  the  Lead  Paint  Abatement  Program  described  in  Title 
VII(D)  of  the  bill.  The  Biomedical  Research  Program  Account  would 
receive  amounts  equivalent  to  25  percent  of  the  net  revenues  de¬ 
rived  from  the  excise  taxes.55  Amounts  from  this  Account  would  be 
available  to  fund  the  Biomedical  Research  Program  described  in 
Title  VII(E)  of  the  bill.  The  Health  Care  Workforce  Account  would 
receive  amounts  equivalent  to  50  percent  of  the  net  revenues  de¬ 
rived  from  the  excise  taxes.  Amounts  from  this  Account  would  be 
available  to  fund  the  Health  Care  Workforce  Program  described  in 
Title  VII(A)  of  the  bill.  The  Undergraduate  Medical  Education  Pro¬ 
gram  Account  would  receive  $50  million  per  fiscal  year.  Amounts 
in  this  Account  would  be  available  to  fund  the  Undergraduate  Med¬ 
ical  Education  Program  described  in  TitlevVII(B)  of  the  bill. 

Effective  Date. — The  provision  would  be  effective  on  the  date  of 
enactment. 


54 Property  that  is  both  used  in  the  active  conduct  of  a  physician’s  full-time  trade  or  business 
of  providing  primary  health  care  services  in  a  HPSA  and  leased  may  qualify  for  the  additional 
expensing  if  there  is  sufficient  use  of  the  property  in  the  active  conduct  of  the  physician’s  trade 
or  business. 

56  Net  revenues  from  the  excise  taxes  on  health  plans  would  be  the  gross  amount  received  in 
the  Treasury  from  the  excise  taxes  less  amounts  attributable  to  the  income  tax  offset  due  to 
the  imposition  of  the  excise  taxes. 
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IV.  Budget  Effects  of  the  Bill 

1.  CONGRESSIONAL  BUDGET  OFFICE  COST  ESTIMATE 

The  Committee  has  not  received  an  estimate  of  the  amendment 
from  the  Director  of  the  Congressional  Budget  Office.  The  Commit¬ 
tee  intends  to  comply  with  clause  2(1)(3)(C)  of  rule  XI  of  the  Rules 
of  the  House  of  Representatives  by  providing  a  cost  estimate  pre¬ 
pared  by  the  Congressional  Budget  Office  in  a  supplemental  report, 
as  soon  as  such  an  estimate  is  provided  by  the  Director. 

2.  STATEMENT  REGARDING  NEW  BUDGET  AUTHORITY  AND  TAX 

EXPENDITURES 

The  amendment  contains  both  new  budget  authority  and  tax  ex¬ 
penditures.  However,  the  Committee  has  not  received  an  estimate 
of  the  amendment  from  the  Director  of  the  Congressional  Budget 
Office.  The  Committee  intends  to  comply  with  clause  2(1)(3)(B)  oi 
rule  XI  of  the  Rules  of  the  House  of  Representatives  by  providing 
a  statement  regarding  new  budget  authority  and  tax  expenditures 
in  a  supplemental  report,  as  soon  as  such  an  estimate  is  provided 
by  the  Director. 

3.  COMMITTEE  ESTIMATE 

The  Committee  has  not  prepared  an  estimate  of  the  amendment. 

V.  Other  Matters  Required  To  Be  Discussed  Under  the  Rules 

of  the  House 


1.  VOTE  OF  THE  COMMITTEE 

In  compliance  with  clause  2(1)(2)(B)  of  rule  XI  of  the  Rules  of  the 
House  of  Representatives,  the  following  statement  is  made:  the  bill, 
H.R.  3600  was  ordered  favorably  reported  with  an  amendment  to 
the  House  of  Representatives  on  June  30,  1994,  by  recorded  vote, 

20  to  18. 


2.  OVERSIGHT  FINDINGS 

In  compliance  with  clause  2(1)(3)(A)  of  rule  XI  of  the  Rules  of  the 
House  of  Representatives,  the  Committee  reports  that  the  need  tor 
this  legislation  was  confirmed  by  the  oversight  hearings  of  the  bub- 

committee  on  Health.  „ .  »  ,  . 

The  Subcommittee  conducted  a  total  of  33  days  of  hearings  of 
which  14  days  were  on  topics  related  to  health  reform  generally, 
and  19  days  were  on  the  President’s  proposal  and  competing  alter¬ 
natives.  Among  the  topics  covered  during  the  hearings  were  issues 
relating  to  cost  containment,  insurance  reform,  administrative  sim¬ 
plification,  graduate  medical  education,  impact  of  the  proposal  on 
low-income  populations,  national  anti-fraud  and  abuse  efforts,  phy¬ 
sician  self-referral,  managed  care,  health  benefits,  and  related  top¬ 
ics. 

3.  OVERSIGHT  BY  COMMITTEE  ON  GOVERNMENT  OPERATIONS 

In  compliance  with  clause  2(1)(3)(D)  of  rule  XI  of  the  Rules  of  the 
House  of  Representatives,  the  Committee  states  that  no  oversig 
findings  and  recommendations  have  been  submitted  to  the  Com 
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mittee  on  Government  Operations  with  respect  to  the  subject  mat¬ 
ter  contained  in  this  bill. 

4.  INFLATION  IMPACT 

In  compliance  with  clause  2(1)(4)  of  rule  XI  of  the  Rules  of  the 
House  of  Representatives,  with  regard  to  the  inflationary  impact  of 
the  reported  bill,  the  Committee  believes  that  the  bill  will  reduce 
the  rate  of  growth  in  health  care  prices,  and  will,  over  time,  reduce 
the  rate  of  growth  in  consumer  prices  generally. 

5.  FEDERAL  ADVISORY  COMMITTEE  ACT 

In  accordance  with  section  5(b)  of  the  Federal  Advisory  Commit¬ 
tee  Act,  the  bill  as  reported  establishes  the  following  advisory  com¬ 
mittees: 

National  Health  Advisory  Commission 

Advisory  Commission  on  Mental  Health  and  Substance  Abuse 

National  Health  Cost  Commission 

U.S.-Mexico  Border  Health  Commission 

Prescription  Drug  Payment  Review  Commission 

Health  Care  Quality  Advisory  Commission 

VI.  Changes  in  Existing  Law  Made  by  the  Bill  as  Reported 

In  the  opinion  of  the  Committee,  in  order  to  expedite  the  busi¬ 
ness  of  the  House  of  Representatives,  it  is  necessary  to  dispense 
with  the  requirements  of  clause  S  of  rule  XIII  of  the  Rules  of  the 
House  of  Representatives  (relating  to  showing  changes  in  existing 
law  made  by  the  bill  as  reported). 


■v 


VII.  Additional,  Minority,  and  Supplemental  Views 


ADDITIONAL  VIEWS  SUBMITTED  BY  MR.  ANDREWS 

I  would  like  to  express  my  concern  regarding  the  provision  in  the 
Ways  and  Means  Committee’s  legislation  in  Title  V.  related  to  an 
amendment  offered  by  Mr.  Jefferson  dealing  with  any  willing  pro¬ 
viders.  The  language  in  the  legislation  and  in  the  report  is  vague. 
Yet,  there  was  extensive  discussion  around  the  amendment  in 
which  the  members  of  the  Committee  clarified  the  intent  of  the 
amendment. 

During  the  debate,  in  trying  to  establish  whether  or  not  a  health 
plan  would  be  required  to  hire  unlimited  providers,  I  posed  a  hypo¬ 
thetical  situation.  If  a  health  plan  determined  that  it  could  provide 
adequate  quality  of  and  access  to  service  by  hiring  a  certain  num¬ 
ber  of  a  certain  type  of  provider,  a  health  plan  could  hire  that  num¬ 
ber  of  providers.  Specifically,  I  asked  whether  a  health  plan  with 
12  providers  that  decided  it  only  needed  10  to  provide  adequate  ac¬ 
cess  could  eliminate  two  providers.  Mr.  Jefferson  definitively  an¬ 
swered  that  his  amendment  would  not  prevent  a  health  plan  from 
doing  so. 

In  addition,  I  asked  whether  a  health  plan  that  determined  that 
certain  providers  were  less  efficient  than  others  could  eliminate 
those  providers.  Again,  Mr.  Jefferson  responded  that  his  amend¬ 
ment  would  not  prevent  a  plan  from  doing  so,  and  that  such  a  deci¬ 
sion  would  fall  under  the  portion  of  his  amendment  which  allows 
a  health  plan  to  “establish  any  other  measure  designed  to  maintain 
quality  and  to  control  costs”.  Mr.  Jefferson’s  answers  were  clear 
and  unambiguous. 

Further,  I  understand  the  amendment  intends  that  providers 
cannot  be  denied  an  opportunity  to  participate  in  a  health  plan  pro¬ 
vided  that  the  health  plan  is  not  limited  from  implementing  any 
requirements  and  procedures  necessary  to  deliver  cost  effective 
high  quality  health  care.  Further,  this  provision  does  not  limit  the 
health  plan’s  ability  to  determine  that  all  providers  meet  its  quali¬ 
fications.  The  providers  must  be  willing  to  accept  all  of  the  plan’s 
terms  and  conditions,  including:  the  schedule  of  fees  or  other  com¬ 
pensation  arrangements  developed  by  the  health  plan;  covered  ex¬ 
penses,  including  agreement  to  collect  no  more  from  enrollees  in 
out-of-pocket  charges  than  specified  in  the  coverage  selected  by  the 
enrollee;  and  quality  standards,  including  participation  in  the 
health  plan’s  quality  improvement  program,  collection  of  all  data 
requested  by  the  health  plan,  and  compliance  with  all  other  aspects 
of  the  plan’s  quality  assessment  and  improvement  system.  All  pro¬ 
viders  participating  in  a  health  plan  must  comply  with  an  health 
plan  program  instituted  to  meet  the  above  described  requirements. 
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Health  plan  requirements  related  to  the  ability  of  the  plan  to  de¬ 
liver  cost  effective,  high  quality  health  care  may  include  use  of 
credentialing  criteria  and  negotiation  of  fee  discounts  and  other 
compensation  arrangements.  These  requirements  may  also  include 
matching  the  availability  of  health  care  providers  to  the  needs  of 
the  enrollees  of  the  plan  to  ensure  that  the  capacity  to  provide  cov¬ 
ered  services  matches  the  anticipated  needs  of  the  health  plan’s  en¬ 
rollees.  This  would  include  allowing  the  plan  to  determine  the  com¬ 
plement  of  providers  in  the  plan  based  on  the  characteristics,  geo¬ 
graphic  distribution  and  anticipated  health  care  needs  and  other 
factors  affecting  delivery  of  care  to  enrollees. 

This  provision  is  not  intended  to  limit  or  interfere  with  the  fun¬ 
damental  operating  structure  of  a  health  plan.  Health  plans  retain 
the  flexibility  to  implement  measures  such  as  those  defined  above 
and  others  as  needed  to  maintain  quality  and  control  costs.  Plans 
would  retain  the  discretion  to  determine  the  appropriate  mix  of 
specialist  and  other  types  of  providers  necessary  to  deliver  all  cov¬ 
ered  services  and  nothing  in  this  provision  would  require  that  par¬ 
ticular  types  or  categories  of  providers  must  be  available  to  provide 
specific  types  of  services.  This  provision  would  not  limit  a  plan’s 
ability  to  choose  the  providers  best  suited  to  providing  care  in  an 
integrated  delivery  system  or  the  ability  of  a  plan  to  determine 
staffing  needs  for  primary  care  physicians,  specialists  and  other 
providers  that  are  appropriate  to  the  enrolled  population  served  in 
particular  geographic  areas.  All  providers  must  participate  in  plan 
activities  necessary  to  collect  data  and  submit  standardized  reports 
which  allow  for  the  development  of  comparative  information  to  as¬ 
sist  consumers  in  making  an  informed  choice  among  health  bene¬ 
fits  options. 

Dedicated  group  and  staff  model  HMOs  are  exempted  from  this 
provision.  This  exemption  recognizes  that  physicians  and  other  pro¬ 
viders  participating  in  these  HMO  models  serve  the  enrollees  on  a 
full-time  basis  in  facilities  dedicated  to  providing  care  via  inte¬ 
grated  systems  of  health  care  delivery. 


V 


MINORITY  VIEWS 

President  Clinton  has  said  he  wants  to  “end  welfare  as  we  know 
it” — but  the  Ways  and  Means  Committee’s  version  of  H.R.  3600 
will  help  him  “end  health  care  as  we  know  it”  first.  Clearly  that 
is  what  the  President’s  original  health  plan  envisioned.  He  simply 
had  not  described  it  that  way. 

We  cannot  remember  when  the  Ways  and  Means  Committee  has 
embarked  on  a  greater — or  riskier — social  experiment  than  that 
embodied  in  the  committee  reported  health  care  bill.  In  this  regard 
particularly,  the  majority  followed  the  Clinton  Administration’s 
agenda  to  restructure  the  entire  U.S.  health  care  system  to  a  de¬ 
gree  far  beyond  the  needs  or  wants  of  the  American  people. 

The  committee  should  have  taken  a  different  approach,  a  more 
rational  approach  that  would  improve — not  end — health  care  as  we 
know  it.  Unfortunately,  the  majority  listened  to  White  House  social 
engineers  instead  of  the  American  people  who  have  repeatedly  told 
us  that  they  do  not  want  to  be  the  guinea  pigs  in  some  Washington 
bureaucrat’s  political  laboratory. 

If  the  committee’s  majority  had  listened  to  the  people,  they  would 
have  heard  an  appeal  for  insurance  reforms,  portability  of  coverage, 
premium  subsidies  for  low  income  families,  continuation  of  high 
quality  medicine,  the  freedom  to  choose  your  own  doctor,  and  flexi¬ 
bility  for  states  and  the  marketplace  to  try  new  ideas.  Most  of  all 
they  would  have  heard  a  plea  to  forgo  complex  and  radical  changes 
to  our  health  care  financing  and  delivery  system,  a  plea  to  proceed 
slowly  and  carefully  with  full  knowledge  about  the  costs  and  the 
effects  on  the  lives  it  would  touch,  and  a  plea  to  fix  only  that  which 
needs  to  be  fixed. 

Much  in  our  current  system  is  working  just  fine.  The  market¬ 
place  is  already  reducing  the  growth  of  private  sector  health  ex¬ 
penditures,  and  the  vast  majority  of  the  American  people  are  happy 
indeed  with  the  health  care  they  are  receiving.  For  them,  this  bill’s 
approach  means  less  health  care — not  more;  lower  quality  care — 
not  better;  rationing — not  ready  availability.  For  many,  it  will 
mean  loss  of  a  job,  or  a  cut  in  pay. 

ENDING  HEALTH  CARE  AS  WE  KNOW  IT 

But  rather  than  thoughtfully  improving  our  health  care  system, 
the  committee  chose  to  end  health  care  as  we  know  it  by  scrapping 
the  finest  health  care  system  in  the  world  and  replacing  it  with  a 
government  run  program  based  on  unproven  academic  theory. 

More  than  half  of  the  American  people  will  be  in  government  run 
health  care  programs  under  the  Clinton/Ways  and  Means  bill,  and 
for  those  who  are  not,  there  is  still  no  escape.  The  federal  govern¬ 
ment  also  will  regulate  and  micro-manage  everything  in  the  private 
market — the  benefit  package,  the  payments  to  providers,  the  num¬ 
ber  and  kinds  of  doctors  trained  and  the  amount  and  type  of  insur- 
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ance  you  can  buy  to  supplement  your  coverage.  The  bill  also  sets 
up  a  computer  data  system  to  keep  track  of  every  time  someone 
uses  the  system  and  how  much  their  treatment  costs.  Doctors  and 
hospitals  would  be  required  to  report  an  individual’s  clinical  data 
into  the  computer  system  as  well.  Doctors,  hospitals,  federal  bu¬ 
reaucrats,  quality  experts,  and  researchers  will  be  able  to  access 
this  federal  central  health  care  data  base.  * 

MORE  GOVERNMENT,  LESS  CHOICE 

The  committee  bill  represents  everything  the  American  public 
dislikes  about  Washington.  It  is  just  more  of  the  same  old  thing. 
The  same  big  lumbering  and  intrusive  government,  financed  by  in¬ 
creased  taxes,  will  be  delivering  “one  size  fits  all”  health  care  with¬ 
out  regard  for  local  needs  or  the  ability  to  respond  quickly  to  tech¬ 
nological  changes  or  the  changing  needs  of  a  modern  nation. 

Only  if  you  believe  that  the  federal  government  will  control  social 
program  costs  and  provide  services  in  a  timely,  efficient  and  hassle- 
free  fashion  can  you  believe  in  the  success  of  the  new  totally  unnec¬ 
essary  federal  Medicare  Part  C  program  and  federal  government 
regulation  of  private  health  insurance  and  health  providers. 

We  have  yet  to  hear  the  Administration’s  views  on  the  bill.  We 
have  not  even  heard  from  our  own  Congressional  health  care  advi¬ 
sory  commissions  on  many  of  its  provisions.  In  fact,  since  many  of 
the  bill’s  policies  were  never  subject  to  the  normal  hearing  process, 
we  have  not  heard  the  views  of  many  of  the  affected  individuals, 
consumer  groups,  state  governments  or  businesses  on  important 
provisions  it  contains — particularly  issues  relating  to  increased 
costs  and  unfunded  mandates.  Full  hearings  on  the  specific  policies 
should  be  a  fundamental  step  before  the  bill  proceeds  further. 

FINANCING  SCHEME  QUESTIONABLE 

For  its  financing,  the  Clinton-Ways  and  Means  Committee  bill 
relies  upon  mandated  employer  payments  (a  portion  of  which  are 
retained  by  the  Treasury  and  never  spent  for  employee  coverage), 
excise  taxes  on  health  care,  additional  taxes  on  tobacco  products, 
global  health  care  budgeting,  federal  health  care  wage  and  price 
controls,  and  huge  cuts  in  Medicare  and  Medicaid. 

In  reality,  the  committee  bill,  like  the  original  Clinton  bill,  raises 
more  in  taxes  and  makes  more  cuts  in  spending  than  is  needed  to 
provide  basic  insurance  coverage  for  the  uninsured.  Much  of  the 
money  is  being  used  for  new  spending  and  benefits  outside  of  the 
stated  purpose  of  the  bill — universal  health  care  coverage  for  all 
Americans. 

This  is  particularly  true  of  the  Medicare  cuts  which  dwarf  any 
reductions  previously  proposed  in  the  program.  While  some  of  the 
savings  from  the  cuts  will  go  back  to  the  elderly  in  the  form  of  a 
new  entitlement  such  as  a  drug  benefit  and  some  small  assistance 
with  home-based  care  for  the  disabled,  the  fact  is  that  the  elderly 
population  is  paying  for  a  large  chunk  of  someone  else’s  agenda. 

Quite  disturbing  is  the  almost  certain  knowledge  that  the  finan¬ 
cial  estimates  for  this  bill  are  not  accurate  and  may  be  off  by  bil¬ 
lions  of  dollars.  For  a  frightening  number  of  the  items  in  the  bill, 
basic  underlying  data  are  simply  not  available.  Hundreds  of  the 
bill’s  provisions  will  result  in  some  sort  of  behavioral  change.  Even 
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viewed  in  isolation,  many  of  these  changes  are  unpredictable.  Most 
changes  will  interact  with  one  another  and  bring  about  new  unan¬ 
ticipated  problems.  The  degree  of  confidence  the  estimators  have  in 
predicting  the  budgetary  consequences  of  a  bill  as  complex  as  this 
one  is  far  less  than  what  we  have  grown  accustomed  to  in  the 
budget  reconciliation  process — and  yet  many  more  billions  of  dol¬ 
lars  are  at  stake.  Not  only  is  this  the  largest  and  most  expensive 
governmental  social  engineering  experiment  in  our  history,  it  is 
also  the  piece  of  legislation  that  we  know  the  least  about  in  terms 
of  predicting  costs,  revenues,  behavioral  and  interactive  effects 
and — most  importantly  for  the  well-being  of  our  citizens — harmful 
unintended  consequences. 

Behavioral  change  resulting  from  the  radical  elements  of  the 
committee’s  bill  is  certain  to  be  very  volatile — unlike  today  where 
changes  in  behavior  occur,  but  far  more  predictably  due  to  the 
more  predictably  due  to  the  more  constructive  pace  of  reform  in  the 
current  marketplace.  The  unpredictability  of  changes  forces  by  this 
legislation  could  increase  the  cost  of  the  committee’s  bill  by  hun¬ 
dreds  of  billions  of  dollars. 

According  to  the  Congressional  Budget  Office,  the  overall  bill  is 
underfinanced.  The  administrative  costs  add  to  the  deficit  projec¬ 
tions.  Many  of  the  costs  of  running  the  committee  proposal  will  fall 
to  the  appropriating  committees  who  will  soon  see  it  squeeze  out 
other  domestic  programs  in  the  budget  as  the  administrative  costs 
eat  up  almost  six  percent  of  the  appropriations  spending  cap. 

Besides  the  great  risk  that  the  Clinton-Ways  and  Means  bill  will 
lower  the  quality  of  health  care  for  the  vast  majority  of  Americans 
who  are  now  satisfied  with  their  care,  we  cannot  overlook  the  fact 
that  this  bill  would  represent  the  largest  tax  increase  in  our  na¬ 
tion’s  history — breaking  the  record  set  just  last  year  by  President 
Clinton’s  1993  tax  bill — and  these  taxes  are  anti-consumer  and 
anti-employee. 

THE  EMPLOYER  MANDATE  AND  OTHER  TAXES 

The  primary  tax  in  this  bill  is  the  so-called  “employer  mandate.” 
Employers  would  be  required  to  pay  80%  (more  in  some  cases)  of 
the  health  care  premiums  for  their  employees.  For  two- worker  fam¬ 
ilies,  both  employers  would  be  required  to  pay  health  insurance 
premiums  (or  their  equivalent).  A  complicated  tax  credit  system  is 
supposed  to  help  offset  the  costs  of  the  employer  providing  the  larg¬ 
er  family  premium.  But  thanks  to  a  provision  described  candidly  as 
“skimming”  by  one  of  its  Democrat  authors,  the  government  would 
collect  and  keep  as  much  as  75%  of  the  money  paid  by  the  non¬ 
insuring  employer,  rather  than  pass  it  on  to  the  employer  providing 
the  family  coverage. 

The  employer  mandate  is  simply  bad  public  policy.  It  imposes  a 
tremendous  additional  burden  on  the  nation’s  employers,  particu¬ 
larly  small  businesses  which  account  for  much  of  our  needed  job 
growth.  The  temporary  nature  of  the  bill’s  small  business  subsidies 
renders  them  virtually  useless  in  protecting  American  jobs.  Accord¬ 
ing  to  a  new  study  by  the  respected  CONSAD  Research  Corpora¬ 
tion,  the  employer  mandate  will  affect  some  50  million  American 
jobs  in  one  way  or  another — and  will  result  in  a  net  loss  of  approxi¬ 
mately  1  million  jobs. 
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The  insurance  mandates  would  also  impose  massive  direct  taxes 
on  individuals,  enforced  through  the  Internal  Revenue  Code.  Vir¬ 
tually  everyone  (except  conscientious  objectors  and  prisoners) 
would  be  required  to  have  health  insurance.  Employees  would  be 
required  to  pay  any  share  of  insurance' costs  not  imposed  on  their 
employer.  Those  who  are  self-employed  or  unemployed  would  be  re¬ 
quired  to  pay  the  full  premium  (with  no  additional  tax  deduction 
for  unemployed  individuals  and  only  a  partial  deduction  for  the 
self-employed).  All  of  this  tax  would  be  reconciled  every  year  on  the 
individual’s  Form  1040.  How  many  millions  of  hours  will  this  add 
to  the  nation’s  cumulative  tax  paperwork  burden — and  at  what 
cost? 

The  bill  singles  out  tobacco  products  for  huge  excise  tax  in¬ 
creases.  Since  the  majority  was  in  a  taxing  mood,  that  begs  the 
question  why,  if  health  concerns  are  to  be  the  justification  for  the 
increase  on  tobacco,  the  bill  does  not  also  impose  or  increase  excise 
taxes  on  other  products  that  may  be  hazardous  to  health.  There  is 
also  questionable  fiscal  logic  in  funding  the  health  bill  into  perpetu¬ 
ity  with  a  revenue  stream  from  a  tax  on  a  product  the  Administra¬ 
tion  is  seeking  virtually  to  eliminate. 

The  bill  also  imposes  taxes  on  health  care  itself — through  a  2% 
tax  on  health  insurance  premiums  and  a  2%  tax  on  the  aggregate 
health  care  expenditures  and  direct  administrative  expenses  of  self- 
insured  plans.  How  will  a  tax  on  insurance  premiums  and  self-in¬ 
sured  plans  promote  the  bill’s  supposed  overriding  goal  of  making 
health  insurance  more  affordable?  It  will  not.  In  fact,  this  tax  will 
have  the  opposite  result. 

Other  taxes  that  will  provoke  questions  among  the  American 
people  are  the  elimination  of  health  benefits  in  “cafeteria  plans”  for 
employees,  the  imposition  of  medicare  taxes  on  all  state  and  local 
governments  and  their  employees,  new  taxes  and  penalties  on  tax- 
exempt  health  care  organizations  and  their  employees,  new  pen¬ 
alties  for  tax  filings  on  service  providers,  and  limits  on  deducting 
pre-funded  health  premiums  and  retiree  health  benefits. 

GOVERNMENT  TO  DICTATE  EVERYONE’S  HEALTH  BENEFITS 

Over  120  million  Americans  who  are  low  income,  elderly,  unem¬ 
ployed,  or  who  work  for  small  business  employing  under  100  people 
will  be  in  Medicare.  Meanwhile,  the  rest  of  the  nation  will  have 
their  health  benefits  dictated  to  them  by  the  U.S.  Congress  and 
regulated  by  federal  bureaucrats  in  Washington. 

Medicare  provides  an  excellent  example  why  a  statutorily-defined 
benefit  package  is  a  bad  idea.  The  current  Medicare  benefit  pack¬ 
age  is  out  of  date — despite  constant  Congressional  efforts  to  tinker 
with  it.  The  program  relies  heavily  on  price  controls  which  have 
limited  the  availability  of  care  and  exacerbated  shifting  of  cost  to 
non-Medicare  patients.  Medicare  enrollees  have  a  limited  choice  of 
benefits.  They  only  have  two  ways  to  enhance  their  benefits:  pur¬ 
chase  of  private  Medigap  coverage  and  joining  a  Medicare  risk-con¬ 
tract  program.  Even  Medigap  coverage,  however,  is  limited  in  the 
amount  of  additional  benefits  it  can  offer.  The  creation  of  Medigap 
(the  “wrap-around”  market),  resulted  in  higher  utilization,  higher 
costs,  and  greater  risk  selection. 
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Even  with  that  history,  the  bill’s  authors  want  to  follow  the  same 
model.  Everyone  will  have  to  buy  a  standard  set  of  benefits  (the 
new  Medicare  benefit  package)  whether  they  need  all  of  those  bene¬ 
fits  or  not.  Of  course,  updating  or  adding  any  additional  benefits 
to  the  Medicare  package,  to  which  all  private  benefits  will  be 
linked,  will  depend  on  whether  Congress  decides  to  increase  Medi¬ 
care  benefits  and  pay  for  them.  That  means  your  access  to  the  lat¬ 
est  in  modern  medicine  will  not  be  up  to  you  or  your  employer,  but 
will  have  to  wait  literally  for  the  proverbial  “Act  of  Congress.” 

Many  of  the  benefits  in  the  Medicare  program,  and  particularly 
the  cost  sharing  scheme,  reflect  those  of  the  insurance  system  of 
the  1960’s.  They  have  not  kept  up  with  modern  medicine.  Why 
should  we  expect  this  new  program  to  be  any  different? 

Today’s  Medicare  program  is  fiscally  unsound,  and  the  commit¬ 
tee’s  bill  significantly  expands  the  program  without  addressing  the 
underlying  structural  problems.  The  reimbursement  levels  of  medi¬ 
care  have  reached  potentially  disastrous  levels,  as  ProPAC’s  cur¬ 
rent  report  underscores. 

Anyone  who  doubts  this  only  has  to  look  at  the  current  Medicare 
program  for  the  elderly  and  the  Medicaid  program  for  the  poor.  For 
more  than  a  decade,  Congress  has  cut  back  on  payments  to  doctors 
and  hospitals  until  they  no  longer  cover  the  cost  of  care  for  Medi¬ 
care  and  Medicaid  patients — and  the  additional  massive  cuts  in  re¬ 
imbursement  to  providers  proposed  in  this  bill  will  reduce  the  qual¬ 
ity  of  care  for  the  nation’s  elderly.  There  will  be  no  place  else  to 
shift  those  costs  any  longer. 

GOVERNMENT  WAGE  AND  PRICE  CONTROLS — A  PRESCRIPTION  FOR 

RATIONING 

The  bill’s  radical  “cost  containment”  provisions  involve  the  use  of 
“global  budgeting”  through  national  spending  targets  which  in  turn 
are  broken  down  into  state  by  state  spending  limits.  The  committee 
bill’s  goal  is  to  bring  the  rates  of  increase  in  health  care  spending 
down  to  levels  that  no  industrialized  nation  with  a  modem  health 
care  system  has  achieved  in  recent  years. 

For  example,  according  to  the  most  recent  data  from  the  Organi¬ 
zation  of  Economic  Cooperation  and  Development  (OECD)  for  the 
years  1985-1991,  Canadian  health  care  expenditures  grew  annu¬ 
ally  at  a  rate  of  4.8%  above  inflation  and  the  British  nationalized 
system  grew  annually  at  4.1%  above  inflation.  These  countries 
have  not  been  able  to  contain  health  care  costs  even  with  global 
budgets,  governmental  price  fixing  and  severe  controls  on  tech¬ 
nology.  They  have  not  been  able  to  reduce  their  health  care  cost 
growth  rates  despite  draconian  measures  such  as  denying  and  lim¬ 
iting  health  care  services,  closing  hospitals  for  all  but  emergency 
care  for  periods  of  time,  severely  curtailing  specialist  services,  de¬ 
livering  inferior  services,  and  making  access  difficult  through  long 
waiting  lines. 

In  spite  of  that  evidence,  the  Clinton-Ways  and  Means  Commit¬ 
tee  bill  sets  up  a  huge,  unworkable  bureaucracy  with  powers  to 
regulate  the  entire  health  care  system — one  seventh  of  the  nation’s 
economy.  The  committee  has  struggled  for  years  in  setting  prices 
for  hospitals  and  doctors  for  Medicare  services — often  with  dev¬ 
astating  and  unfair  results  for  entire  sections  of  the  health  care  in- 
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dustry  and  whole  segments  of  the  Medicare  population.  As  a  result, 
Congress  has  been  deluged  continually  with  demands  for  policy  and 
technical  fixes  to  correct  harmful  consequences  of  prior  years’  legis¬ 
lation.  Congressional  wage  and  price  setting  has  reduced  access  to 
health  care  for  millions  of  poor  Medicaid  beneficiaries — leaving 
them  with  “on  paper  only”  benefits. 

Now,  in  a  real  life  fulfillment  of  a  bureaucrat’s  wildest  dream, 
Washington  would  impose  on  all  health  expenditures  an  incredibly 
complex  scheme  of  global  budgets  and  spending  targets,  state  ex¬ 
penditure  limits  and  expenditure  limits  for  at  least  ten  classes  of 
specific  health  care  services.  To  enforce  this  unworkable  structure, 
the  committee  exhumed  an  ancient  idea  with  a  perfect  track  record 
of  failure — government  price  controls. 

Rationing  health  care  by  limiting  access  to  benefits,  while  at  the 
same  time  promising  more,  is  the  cruel  outcome  the  White  House 
and  the  committee  would  like  to  deny  but  cannot.  National  expend¬ 
iture  limits  are  to  be  translated  to  the  state  level  without  regard 
for  future  health  trends  the  state  may  experience.  If  a  state  ex¬ 
ceeds  its  target  limit,  government  price  controls  using  the  Medicare 
price  setting  methodology  will  apply  to  all  private  health  care 
plans.  Those  under  Medicare  Part  C  will  always  be  subject  to  these 
controls  regardless  of  the  targets.  States  and  providers  do  not  have 
even  the  right  to  due  process — the  right  of  review  and  appeal  on 
the  expenditure  allocations,  the  methodology  used  to  set  prices,  or 
the  adequacy  of  the  prices  themselves. 

Anyone  who  has  lived  with  a  price  control  system  knows  that  you 
generally  get  less  of  the  item  being  controlled,  and  often  with  a  re¬ 
duction  in  quality.  Medicine  is  no  different,  and  the  cost  contain¬ 
ment  schemes  tried  by  other  nations  have  resulted  in  forced  unpaid 
“doctor’s  holidays,”  denial  of  benefits  to  the  aged,  providing  benefits 
for  certain  services  only  to  those  who  “deserve”  the  procedure,  long 
waiting  lines  for  serious  and  chronic  ailments,  or  longer  distances 
to  travel  to  obtain  life  saving  treatments. 

In  addition  to  rationing  care,  allocation  of  expenditures  by  class¬ 
es  of  health  care  services  and  technology  will  freeze  in  place  the 
current  practices  and  technology  plus  the  inefficiencies  of  today’s 
medicine.  For  example,  all  spending  on  drugs  will  have  an  expendi¬ 
ture  limit  in  each  state. 

Suppose  a  drug  is  found  to  cure  breast  cancer,  thereby  providing 
not  only  a  cure,  but  the  end  of  surgery  and  its  tremendous  expense. 
Overall  the  quality  of  life  would  improve,  and  the  cost  of  treatment 
could  drop,  but  because  there  is  a  limit  on  drug  expenditures,  the 
use  of  the  drug  would  be  limited  or  it  would  squeeze  out  the  use 
of  other  drugs  for  other  diseases.  Moreover,  the  Congressional 
Budget  Office  recognizes  that  the  policies  in  the  Clinton-Ways  and 
Means  bill  will  steer  drug  research  and  development  dollars  away 
from  the  diseases  affecting  the  elderly  (such  as  Alzheimer’s)  and  to¬ 
ward  the  under-65  population.  The  Ways  and  Means  Committee’s 
cost  controls  could  dash  the  hopes  of  many  who  are  anticipating 
“the  cure  of  the  future.”  Traditionally  physicians  take  the  Hippo¬ 
cratic  oath  when  they  graduate  from  medical  school.  The  essence 
of  the  oath  is  “to  do  no  harm”  in  practice.  Unfortunately,  the  Clin- 
ton-Ways  and  Means  Committee  bill  doesn’t  meet  this  standard. 
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The  committee  bill  is  totally  silent  on  one  of  the  chief  ways  of 
providing  health  care  more  effectively — changing  the  nation’s  anti¬ 
trust  laws  to  allow  providers,  insurers  and  local  governments  to 
combine  their  resources  more  efficiently  to  reduce  cost  and  improve 
health  care  services. 

In  addition,  with  the  exception  of  a  nod  to  managed  care,  the  bill 
does  not  address  any  of  the  cost  growth  factors  on  the  delivery  side 
of  the  equation.  Regrettably,  the  committee  refused  to  include  in  its 
bill  a  significant  tool  that  many  states  are  turning  to  in  an  effort 
to  deal  with  rising  health  care  costs — strong  malpractice  reforms. 
If  left  unchecked,  the  cost  of  defensive  medicine  and  rising  mal¬ 
practice  insurance  rates  will  continue  to  grow. 

State  and  local  governments  have  been  the  innovators  in  bring¬ 
ing  costs  under  control  for  public  programs  by  creating  unique 
health  systems  to  serve  their  community  needs.  The  bill’s  cost  con¬ 
trols  would  provide  a  straitjacket  instead  of  freedom  to  explore 
more  efficient  alternatives.  For  those  employed  in  the  health  field, 
the  bill’s  wage  and  price  controls  will  make  providers  the  servants 
of  the  federal  government  and  not  the  patient. 

In  fact  the  greatest  failing  of  the  committee’s  purported  cost  con¬ 
trol  system  is  that  it  really  does  not  directly  attack  the  basic  cost- 
drivers  themselves.  Their  approach  is  much  more  akin  to  attempt¬ 
ing  to  stop  a  boiling  pot  of  water  from  overflowing  by  clamping 
down  a  lid  on  it — rather  than  turning  down  the  underlying  heat  it¬ 
self. 

GOVERNMENT  RUN  HEALTH  CARE  SYSTEM — ARE  WE  READY  FOR  IT? 

Within  the  first  six  titles  of  the  Chairman’s  10th  bill,  there  are 
more  than  160  new  Federal  responsibilities  allocated  to  either  the 
Secretary  of  Health  and  Human  Services  or  the  Secretary  of  the 
Treasury.  Aside  from  the  major  health  policy  issues,  there  are  nu¬ 
merous  unanswered  questions  regarding  the  administration,  regu¬ 
lation,  oversight  and  enforcement  provisions  in  the  committee  bill. 
For  example,  the  bill  gives  the  Secretary  of  Health  and  Human 
Services  well  over  100  new  regulatory  responsibilities — even 
though  the  committee  has  yet  to  hear  from  the  Secretary  of  Health 
and  Human  Services  whether  she  has  adequate  resources  to  put  in 
place  the  administrative  and  regulatory  structures  required  to 
carry  out  these  new  responsibilities. 

Nor  has  the  committee  heard  from  the  Secretary  of  Health  and 
Human  Services  whether  she  will  be  able  to  develop  rules,  enforce¬ 
ment  procedures  and  other  activities  needed  to  implement  the  bill’s 
other  requirements  in  a  timely  fashion  to  meet  the  ambitious  pro¬ 
gram  deadlines  prescribed  in  this  bill  or  what  the  associated  costs 
will  be.  We  do  not  know  the  consequences  if  the  deadlines  are  not 
met.  If  the  Secretary  believes  that  her  resources  are  not  adequate 
to  meet  the  bill’s  challenges,  what  does  she  need  to  do  to  obtain  the 
resources  she  believes  necessary  to  fulfill  her  responsibilities  out¬ 
lined  in  this  bill? 

Another  major  over-arching  issue  dealing  with  responsibility  for 
regulation  and  oversight  that  has  not  been  fully  aired  in  committee 
is  that  of  the  regulation  of  employer  provided  health  plans.  These 
plans  are  now  regulated  by  the  Department  of  Labor.  The  commit¬ 
tee  bill  gives  the  regulatory  responsibility  of  employer  health  plans 
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to  the  Secretary  of  Health  and  Human  Services  with  some  enforce¬ 
ment  authority  given  to  the  Secretary  of  Treasury.  We  have  not 
heard  the  Administration’s  view  on  these  changes  and  other  spe¬ 
cific  changes  proposed  in  the  committee  bill. 

One  set  of  provisions  in  particular,  the  enforcement  of  non-dis¬ 
crimination  rules  for  private  health  care  plans,  should  give  ^he 
Ways  and  Means  Committee  pause.  Without  some  modification, 
these  new  rules  will  likely  meet  the  untimely  fate  of  their  infamous 
predecessor — section  89  of  the  tax  code — which  was  repealed  in 
1989  after  years  of  bitter  struggle.  The  section  89  provisions  were 
repealed  because  they  were  unworkable  and  unenforceable.  Why 
won’t  these  new  more  complex  non-discrimination  policies  have  the 
same  enforcement  problems? 

A  fundamental  premise  of  the  bill  is  that  the  health  care  commu¬ 
nity  and  employers  are  basically  evil,  and  are  not  to  be  trusted.  In¬ 
surers,  physicians,  medical  product  manufacturers,  and  regular 
employers  are  subject  to  numerous  rules  and  harsh  penalties 
(many  of  them  overly-broad).  The  bill  establishes  29  separate  pen¬ 
alties  for  infractions,  ranging  from  a  25%  excise  tax  on  wages  paid 
to  an  employee,  to  various  civil  monetary  penalties  of  different 
sizes.  To  cap  it  all  off,  the  bill  establishes  a  private  right  of  action 
to  expose  anyone  subject  to  a  civil  monetary  penalty  to  a  host  of 
lawsuits.  Such  extensive  rules  and  penalties  will  tend  to  freeze  the 
health  provider  community  in  its  tracks — with  many  cautious 
about  what  they  do,  innovation  necessary  to  improving  quality  and 
efficiency  will  suffer. 

The  committee’s  bill,  in  effect,  criminalizes  common  business 
practices  which  otherwise  would  improve  quality  of  care  and  reduce 
costs. 

For  example,  a  hospital  could  no  longer  hire  a  referring  physician 
to  be  its  medical  director  or  to  develop  a  new  service  or  protocol. 
A  hospital  providing  employees  with  free  parking  or  reduced  price 
meals  in  the  cafeteria  could  also  be  found  in  violation  of  the  law. 
Health  fairs  at  work  sites  or  shopping  malls,  screening  programs, 
educational  talks  in  senior  citizen  centers  or  elementary  schools, 
courtesy  transportation,  etc.,  are  frequently  offered  by  providers  as 
a  public  service;  they  are  laudable  programs  that  should  be  encour¬ 
aged.  Unfortunately,  the  Ways  and  Means  Committee’s  bill  will 
have  the  effect  of  making  these  practices  unlawful  because  they 
may  cause  an  individual  to  choose  to  obtain  services  from  a  pro¬ 
vider  who  participates  in  such  a  program. 

SUMMARY  AND  CONCLUSIONS 

The  committee’s  Republicans  continue  to  strive  for  a  rational  ap¬ 
proach  to  health  care  reform.  We  believe  that  health  care  reform 
should  not  be  delayed.  We  also  believe  that  health  care  reform 
should  proceed  responsibly,  allowing  markets  to  adjust  as  reform 
proceeds.  Orderly  change  will  minimize  disruption  and  allow  time 
for  evaluation  of  the  changes  we  are  making.  For  example,  we  can 
learn  from  the  varied  and  sometimes  negative  experiences  of  states 
which  have  implemented  health  insurance  reforms  and  apply  that 
knowledge  to  determine  the  scope  and  pace  of  insurance  reforms  at 
the  federal  level. 
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Health  care  reform  should  reflect  the  needs,  desires,  and  culture 
of  the  American  people.  Individuals  and  families  need  to  have  some 
flexibility  in  benefits  and  coverage  options.  Every  day,  Americans 
make  major  decisions  about  complex  problems  that  will  affect  their 
lives  and  the  lives  of  their  loved  ones.  They  are  capable  of  under¬ 
standing  the  complexities  of  health  care  reform  and  making  in¬ 
formed  choices. 

Our  health  care  reform  efforts  should  be  honest.  The  American 
people  deserve  to  be  told  the  truth  about  the  nature  and  extent  of 
the  reforms  and  the  real  price  tag.  They  need  to  be  told  the  truth 
about  the  financing  and  the  truth  about  what  we  know  and  do  not 
know  about  the  costs,  the  certainty  of  the  cost  estimates  and  the 
potential  risks  and  consequences  if  the  cost  analysis  turns  out  to 
be  flawed. 

Health  care  is  not  a  partisan  issue;  health  care  reform  should  not 
be  partisan  either.  There  are  several  alternative  introduced  bills 
that  Republicans  support — bills  which  embody  the  reform  prin¬ 
ciples  the  American  people  expect  Congress  to  embrace.  We  believe 
that  they  are  much  closer  to  what  our  constituents  have  expressed 
they  want — not  what  some  social  engineer  thinks  they  ought  to 
have. 

We  believe  that  an  ideal  set  of  health  care  reform  provisions 
would  include  basic  insurance  reforms  that  would  prohibit  insur¬ 
ance  companies  from  denying  coverage  because  of  pre-existing  con¬ 
ditions  or  canceling  coverage  if  you  get  sick  or  change  jobs.  The  in¬ 
surance  reforms  proposed  in  the  bill  go  well  beyond  basic  reforms. 
In  fact,  they  are  unworkable  in  the  real  world  because  they  will 
significantly  drive  up  costs  for  employers  and  young  individuals 
and  families,  the  restrictions  on  self-insuring  and  anti-managed 
care  provisions  will  effectively  eliminate  the  most  promising  cost 
control  mechanisms  in  the  private  sector  today.  The  bill’s  provi¬ 
sions  effectively  undermine  the  private  sector’s  ability  to  control 
costs,  driving  them  toward  more  government  regulation  and  con¬ 
trol. 

Currently,  many  self-employed  individuals  and  families  struggle 
just  to  tread  water  financially.  Health  insurance  premiums — which 
are  not  deductible  to  them — are  often  considered  a  luxury  item.  We 
believe  that  this  tax  fairness  issue  needs  to  be  addressed  as  quickly 
as  possible.  We  think  that  the  issue  is  best  handled  by  allowing  all 
individuals  and  families  not  eligible  for  employer-sponsored  insur¬ 
ance,  including  the  self-employed,  to  receive  an  immediate  100% 
deduction  for  health  insurance  premiums. 

Some  of  our  uninsured  are  families  that  earn  too  little  to  afford 
insurance  but  do  not  qualify  for  Medicaid  because  they  earn  too 
much.  It  seems  logical  and  more  efficient  to  target  financial  assist¬ 
ance  directly  to  those  in  need,  rather  than  create  a  whole  new  gov¬ 
ernment  run  health  care  bureaucracy  which  completely  overturns 
today’s  health  care  system.  A  sliding  scale  health  insurance  sub¬ 
sidy  for  people  with  incomes  up  to  some  percentage  above  the  pov¬ 
erty  scale  would  allow  millions  of  people,  often  called  the  “working 
poor,”  to  be  able  to  purchase  insurance.  We  also  need  to  balance 
our  efforts  by  targeting  direct  health  care  services  to  those  in 
need — through  expanded  community  and  rural  health  centers. 
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Health  care  reform  is  one  of  the  few  domestic  policies  that  di¬ 
rectly  touches  every  American.  No  one  is  left  unaffected,  and  any 
health  care  reform  proposal  needs  to  have  its  policies  well  coordi¬ 
nated.  Its  incentives  need  to  be  working  together  to  achieve  our 
policy  goals.  The  potential  consequences  df  making  a  major  mistake 
with  one-seventh  of  our  economy  compels  us  to  have  a  well  thought 
out,  carefully  analyzed  bipartisan  proposal. 

These  changes  can  be  accomplished  without  raising  taxes,  with¬ 
out  employer  mandates,  and  without  a  new  intrusive  big  govern¬ 
ment  bureaucracy.  We  believe  that  we  can  fix  the  problems  with 
our  health  care  system  and  improve  its  ability  to  provide  our  peo¬ 
ple  with  the  best  care  in  the  world.  It  would  be  a  terrible  mistake 
for  the  Congress  to  embrace  instead  the  Clinton-Ways  and  Means 
Committee  bill’s  commitment  to  end  health  care  as  we  know  it. 
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ADDITIONAL  VIEWS  OF  REPRESENTATIVES  PHILIP  M 
CRANE  ON  H.R.  3600  AS  REPORTED  OUT  OF  THE  WAYS 
AND  MEANS  COMMITTEE 

Although  I  believe  that  there  are  steps  that  the  federal  govern¬ 
ment  can  take  to  contain  rising  health  costs  and  expand  the 
public’s  access  to  health  insurance.  I  am  strongly  opposed  to  the 
big  government  approach  taken  in  the  Ways  and  Means  Commit¬ 
tee’s  health  reform  bill.  If  enacted,  this  proposal  will  destroy  mil¬ 
lions  of  jobs  nationwide,  retard  the  discovery  of  technological  ad¬ 
vancements,  and  give  the  federal  government  control  over  the 
health  care  industry  which  comprises  one-seventh  of  our  nation’s 
economy. 

Under  the  Committee’s  bill,  all  employers  are  mandated  to  pay 
for  80  percent  of  their  employees’  health  insurance  by  January  1, 
1998.  To  remain  competitive  in  the  international  market,  many 
employers  will  be  compelled  to  pay  for  this  increase  in  their  labor 
costs  by  decreasing  the  size  of  their  workforce.  During  our  mark¬ 
up  sessions,  supporters  of  the  Committee’s  bill  talked  at  length 
about  health  care  “security,”  but  one  might  ask  how  secure  Ameri¬ 
cans  will  feel  in  other  aspects  of  their  lives  when  they  lose  their 
jobs  because  of  this  employer  mandate?  Without  a  doubt,  this  legis¬ 
lation  will  take  people  off  the  lists  of  the  uninsured  and  add  them 
to  the  rolls  of  the  unemployed.  Last  year,  the  Employment  Policy 
Institute  conducted  a  study  of  the  impact  of  an  employer  mandate 
in  health  care  reform  and  concluded  that  it  would  result  in  a  loss 
of  as  many  as  3.1  million  jobs.  More  recently,  the  CONSAD  re¬ 
search  firm  estimated  that  the  employer  mandate  proposed  in  the 
Committee’s  bill  would  destroy  47,176  jobs  in  my  home  state  of  Illi¬ 
nois  and  would  affect  more  than  2.4  million  additional  Illinois  jobs. 
The  CONSAD  study  further  estimated  that  the  Committee’s  bill 
would  result  in  lost  wages  exceeding  $3.6  billion  in  Illinois. 

Although  the  Committee’s  bill  contains  a  tax  credit  to  “ease”  the 
burden  of  the  employer  mandate  on  lower  wage  small  businesses, 
the  structure  of  the  tax  credit  will  lead  to  dramatic  changes  in  the 
economy  as  companies  modify  their  business  plans  and  organiza¬ 
tions  to  qualify  for  the  tax  credit.  In  particular,  small  businesses 
will  be  discouraged  from  expanding  beyond  50  employees  and  larg¬ 
er  companies  will  have  an  incentive  to  spinoff  their  lower  wage  em¬ 
ployees  into  separate  subsidiaries  in  order  to  claim  the  tax  credit. 
As  a  result,  the  tax  credit  will  impede  economic  growth  by  discour¬ 
aging  expansion  and  will  limit  advancement  opportunities  for  lower 
wage  employees  by  encouraging  employers  to  keep  their  wages  low. 

The  Committee’s  bill  also  creates  a  Medicare  Part  C  program  for 
small  business  employers  to  enroll  their  employees  in  as  an  alter¬ 
native  to  purchasing  private  sector  insurance.  Given  the  federal 
government’s  inability  to  contain  the  growth  in  spending  on  the 
current  Medicare  program  as  a  percentage  of  the  federal  budget,  I 
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disagree  with  the  supporters  of  the  Committee’s  bill  who  argue  the 
present  Medicare  program  should  serve  as  the  framework  for 
health  care  reform.  With  the  creation  of  the  Medicare  Part  C  pro¬ 
gram  in  the  Committee’s  bill,  however,  it  is  likely  that  the  majority 
of  Americans  would  obtain  their  health  insurance  through  a  gov¬ 


ernment  program. 

In  an  effort  to  contain  health  care  costs,  the  Committee’s  bill 
threatens  to  impose  price  controls  over  the  health  care  industry. 
Beginning  in  1995,  the  Secretary  of  Health  and  Human  Services 
will  establish  a  global  budget  for  health  care  expenditures  in  our 
country.  Over  the  next  several  years,  growth  in  the  global  budget 
will  be  reduced  and  linked  to  growth  in  the  Gross  Domestic  Prod¬ 
uct.  It  should  be  noted  that  no  country  in  the  world  has  ever 
achieved  this  type  of  draconian  limit  on  health  care  expenditures. 
Under  the  Committee’s  bill,  however,  the  private  sector  would  have 
to  bring  its  health  care  expenditures  in  line  with  the  Secretary’s 
global  budget.  If  the  private  sector  in  a  particular  state  does  not 
meet  the  Secretary’s  spending  limits  by  2001,  the  Secretary  will  be 
required  to  impose  Medicare  reimbursement  rates  on  health  care 
providers  for  the  services  they  provide  to  patients  with  private  sec¬ 
tor  insurance.  Given  the  fact  that  Medicare  reimbursement  rates 
do  not  even  cover  the  costs  incurred  by  health  care  provider  in  the 
delivery  of  Medicare  services,  the  Committee’s  proposal  jeopardizes 
the  availability  of  quality  medical  services  and  could  lead  to  ration¬ 
ing  by  forcing  health  plans  to  limit  patient  access  to  high  cost  serv¬ 
ices  in  order  to  keep  their  expenditures  low.  Moreover,  the  spector 
of  price  controls  will  impede  the  discovery  of  technology  advance¬ 
ments  by  discouraging  investment  in  medical  research.  Further¬ 
more,  the  proposal  in  the  bill  to  cut  federal  spending  on  Medicare 
Parts  A  and  B  by  $480  billion  over  the  next  five  years  will  exacer¬ 
bate  the  existing  discrepancy  between  public  and  private  reim¬ 
bursement  rates  and  threaten  the  availability  of  health  services  to 
our  nation’s  senior  citizens. 

Finally,  I  am  opposed  to  the  Committee’s  bill  because  it  includes 
abortion  in  the  national  standard  benefits  package  and  mandates 
all  Americans  to  pay  for  abortion  services  as  part  of  their  health 
insurance  premiums.  If  enacted,  the  bill  will,  in  direct  conflict  with 
the  Hyde  amendment,  use  federal  funds  to  pay  for  the  abortions  of 
women  enrolled  in  government  insurance  programs.  In  my  view, 
abortion  should  not  be  sanctioned,  and  if  ever  permissible,  should 
be  the  last  resort  in  only  the  most  restricted  of  circumstances,  for 
example,  to  preserve  the  life  of  the  mother.  My  primary  concern  is 
that  human  life  be  held  superior  to  all  other  rights.  Indeed,  it 
would  seem  to  me  that  regardless  of  one’s  view  of  abortion,  every¬ 
one  could  agree  that  abortions  should  not  be  performed  with  invol¬ 
untarily  raised  tax  dollars.  With  those'View  in  mind,  it  should  come 
as  no  surprise  that  I  cannot  support  the  proposal  in  the  Commit¬ 
tee’s  bill  to  mandate  coverage  of  on-demand  abortion  services  and 
federal  funding  for  abortions. 

In  the  haste  to  report  out  a  health  care  reform  bill  to  our  col¬ 
leagues  in  the  House  of  Representatives,  I  believe  that  the  Ways 
and  Means  Committee  has  developed  a  package  which  will  have  a 
devastating  impact  on  our  economy  and  on  the  quality  of  health 
care  in  our  country.  For  this  reason,  I  am  opposed  to  the  Commit- 
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tee’s  health  care  reform  bill.  It  is  my  hope  that  the  defeat  of  this 
bill’s  approach  to  health  care  reform  on  the  House  floor  will  lead 
our  Committee  to  reexamine  this  important  issue  and  the  alter¬ 
natives  that  have  been  developed  which  would  strengthen  the  free 
market’s  ability  to  contain  health  costs  and  expand  health  coverage 
in  ways  that  do  not  enlarge  the  federal  bureaucracy  or  harm  the 
economy.  In  particular,  I  support  the  creation  of  medical  savings 
accounts  to  give  individuals  direct  control  over  their  health  care 
dollars  by  allowing  them  to  choose  the  type  of  health  services  they 
receive.  In  addition,  I  support  proposals  that  would  increase  access 
to  health  insurance  for  millions  of  Americans  by  providing  individ¬ 
uals  with  tax  credits  for  their  health  care  premiums  and  expanding 
the  ability  of  small  businesses  to  pool  their  employees  for  the  pur¬ 
pose  of  purchasing  health  insurance.  Moreover,  I  have  cosponsored 
legislation  which  would  help  to  eliminate  the  job  lock  that  many 
individuals  with  preexisting  conditions  currently  experience  by  lim¬ 
iting  the  ability  of  insurance  companies  to  refuse  coverage  to  indi¬ 
viduals  with  health  problems.  Furthermore,  I  believe  that  health 
care  reform  must  contain  malpractice  reform  to  reduce  the  added 
cost  of  defensive  medicine  to  our  health  system.  Unlike  the  legisla¬ 
tion  which  has  been  reported  out  of  the  Ways  and  Means  Commit¬ 
tee,  these  proposals  would  cut  down  the  barriers  to  obtaining 
health  insurance  without  destroying  jobs  and  the  best  quality  med¬ 
ical  care  that  exists  in  the  world. 


SUPPLEMENTAL  VIEWS  TO  WAYS  AND  MEANS  COMMITTEE 
REPORT  ON  H.R.  3600  7-12-94  * 

i.  Abortion  Coverage  in  the  Committee  Bill 

The  expansion  of  abortion  coverage  in  this  bill  is  radical  and  dan¬ 
gerous.  The  Committee  bill  not  only  calls  for  the  dramatic  expan¬ 
sion  of  abortion  in  this  country,  it  eviscerates  the  Hyde  Amend¬ 
ment  and  forces  every  American  to  purchase  abortion  insurance — 
whether  they  want  it  or  not.  In  short,  this  bill  places  an  abortion 
mandate  on  the  American  people. 

The  proponents  of  the  abortion  language  in  the  committee  bill 
claim  that  they  are  only  protecting  the  status  quo  and  the  choices 
that  Americans  now  have.  This  is  simply  not  true. 

The  committee  bill  mandates  that  every  American  pay  up  to  20% 
of  the  cost  toward  the  purchase  of  health  insurance  that  covers  a 
basic  set  of  benefits  and  procedures.  One  of  the  procedures  covered 
in  this  minimum  benefits  package  is  abortion.  In  short,  no  matter 
what  personal  or  moral  convictions  an  individual  holds,  they  are 
ordered  by  the  government  to  help  pay  for  abortion  insurance 
under  this  bill. 

Furthermore,  the  bill  also  mandates  that  businesses  pay  at  least 
80%  of  the  cost  of  their  employee’s  health  insurance  coverage.  Like 
employees  and  non-working  Americans,  every  employer  must  con¬ 
tribute  toward  the  purchase  of  insurance  that  includes  abortion. 
This  means  that  Catholic  hospitals  or  other  groups  that  are  mor¬ 
ally  or  otherwise  opposed  to  abortion  are  ordered  under  this  legisla¬ 
tion  to  help  subsidize  abortion  for  their  employees. 

Finally,  the  committee  bill  completely  rolls  back  the  Hyde 
Amendment  and  provides  federal  funding  for  abortion.  This  legisla¬ 
tion  provides  for  general  federal  subsidies  to  businesses  and  indi¬ 
viduals  to  help  pay  for  abortion  insurance.  This  despite  the  fact 
that  since  1977  the  Hyde  Amendment  has  denied  federal  spending 
on  abortions  except  in  cases  of  rape,  incest  and  danger  to  the  life 
of  the  mother.  Any  claim  by  proponents  of  this  bill  that  federal 
funds  do  not  directly  fund  abortion  or  are  somehow  separated  out 
from  paying  for  abortion  is  simply  not  true. 

Although  a  majority  of  my  colleagues  on  the  committee  voted  for 
the  Hyde  Amendment  when  the  House  last  considered  it  in  1993, 
many  of  these  same  members  voted  this  time  to  use  federal  tax  dol¬ 
lars  to  help  subsidize  abortion.  I  find' this  both  confusing  and  ex¬ 
traordinary. 

While  there  is  a  so-called  “Conscience  Clause”  in  this  bill  that  al¬ 
lows  health  care  providers  not  to  offer  services  such  as  abortion  on 
moral  grounds,  this  provision  is  merely  a  fig  leaf  to  give  comfort 
and  political  cover  to  committee  members  who  are  squeamish  about 
the  radical  expansion  of  abortion  coverage  by  this  legislation.  The 
“Conscience”  provision  gives  providers  the  choice  of  whether  or  not 
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to  provider  a  service.  But  even  if  a  provider  chooses  not  to  perform 
a  certain  service,  it  is  still  incumbent  on  the  provider  to  refer  the 
patient  to  another  provider  who  will  perform  the  service. 

The  “Conscience”  provision  does  not  extend  to  employers  or  indi¬ 
viduals  who  want  to  opt  out  of  paying  for  coverage  for  abortion.  No 
matter  what  an  individual’s  or  employer’s  personal  beliefs,  there  is 
no  escape  for  them  from  the  abortion  mandate  under  this  legisla¬ 
tion.  Any  claim  to  the  contrary  is  false  and  either  misinformed  or 
disingenuous. 

The  abortion  provisions  in  this  bill  do  not  protect  the  status  quo 
or  merely  protect  the  right  of  individuals  to  opt  for  abortion.  In¬ 
stead,  they  mandate  abortion  insurance  for  everyone.  To  be  blunt, 
this  is  abortion  on  demand. 

The  status  quo  does  not  mandate  that  every  American  get  abor¬ 
tion  insurance.  The  status  quo  does  not  provide  for  federal  funding 
for  abortion  under  practically  any  set  of  circumstances.  The  status 
quo  does  not  order  employers  to  help  pay  for  abortion  insurance  for 
their  employees.  The  status  quo  does  not  force  health  care  provid¬ 
ers  to  assist  women  in  finding  other  providers  that  offer  abortion 
services.  This  bill  does  not  preserve  the  status  quo.  It  erases  it  and 
radically  expands  abortion  coverage  to  every  American — whether 
they  want  it  or  not. 

In  a  dangerous  and  misguided  bill,  the  abortion  provisions  might 
be  the  most  insidious  of  all.  I  am  profoundly  disturbed  by  the  com¬ 
mittee’s  passage  of  this  legislation.  The  only  glimmer  of  hope  I  see 
in  this  entire  scenario  is  that  the  radical  expansion  of  abortion  in 
this  bill  is  so  ominous  and  menacing,  the  abortion  issue  is  probably 
one  of  the  few  issues  that  could  derail  this  awful  bill  or  any  of  its 
progeny. 


2.  Increase  in  the  Federal  Excise  Tax  on  Tobacco 

The  increase  in  the  federal  excise  tax  on  tobacco  products  is  pa¬ 
tently  unfair  and  regressive.  It  disproportionately  hits  low  and 
moderate  income  people  and  it  singles  out  one  commodity,  and  one 
area  of  the  country,  to  bear  an  unjust  burden  in  paying  for  health 
care  reform. 

This  bill  is  supposed  to  be  a  national  health  care  reform  plan, 
but  it  is  subsidized  by  a  devastating  regional  tax.  To  the  economies 
of  many  states,  and  particularly  my  home  state,  Kentucky,  this  tax 
increase  will  be  devastating. 

The  increase  in  the  tobacco  excise  tax  will  ravage  the  economy 
and  the  way  of  life  in  Kentucky  and  will  put  thousands  of  people 
out  of  work.  The  economy,  the  land  values,  and  the  tax  base  all  de¬ 
pend  on  tobacco. 

Unfortuntely,  tobacco  is  not  politically  correct  these  days.  The 
Clinton  Administration  is  dedicated  to  the  destruction  of  tobacco  as 
a  legal  commodity.  Tobacco  is  an  easy  target  for  a  tax  to  pay  for 
health  care,  but  that  does  not  make  it  fair  and  it  does  not  make 
good  policy. 

Some  argue  that  tobacco  users  should  pay  for  the  additional  costs 
of  tobacco-related  illnesses.  But  the  plain  truth  is  that  tobacco  is 
already  paying  its  way.  Numerous  reports  have  shown  that 
through  the  current  federal  and  state  taxation  of  tobacco,  tobacco 
users  are  already  more  than  paying  for  any  extra  health  costs  that 
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they  might  incur.  Even  the  Congressional  Research  Service  re¬ 
cently  reached  this  same  conclusion. 

But  there  is  another  disturbing  facet  to  the  tobacco  tax  increase. 
Many  of  my  colleagues  seem  to  think  that  they  can  have  it  both 
ways — they  to  tax  tobacco  to  help  pay  for  health  care  reform,  but 
many  of  them,  by  their  own  admissions,  want  to  kill  tobacco  alto¬ 
gether.  You  cannot  use  tobacco  as  the  goose  that  lays  the  golden 
egg  if  you  also  want  to  kill  the  goose. 

If  you  create  a  gargantuan  government- run  health  care  system, 
somebody  is  going  to  have  to  pay  for  this  monster.  If  you  kill  the 
golden  goose  of  tobacco,  the  monster  is  going  to  go  looking  for  an¬ 
other  bird. 

Raising  the  tobacco  tax  is  a  dangerous  precedent  for  any  commit¬ 
tee  member  who  has  a  major  industry  in  their  district  that  could 
be  seen  as  a  health  threat.  Any  one  of  a  number  of  industries  could 
be  the  goose  that  gets  that  gets  targeted  after  tobacco  is  finished. 

Alcohol,  fatty  foods,  automobile  emissions,  red  meat,  oil  and  gas. 
All  of  these  products  could  be  described  as  “health-threatening” 
and  then  be  taxed  by  the  very  same  logicians  that  pushed  for  the 
tobacco  tax  increase.  When  the  health  care  monster  comes  after 
these  products,  members  from  districts  that  get  hit  by  new  taxes 
had  better  not  come  looking  for  my  support. 

Raising  the  federal  tobacco  tax  is  an  unfair,  unsound  way  to  fund 
national  health  care.  It  is  bad  precedent,  it  is  illogical  and  it  is  omi¬ 
nous.  Unfortunately,  not  enough  of  my  colleagues  saw  things  this 
way  when  the  committee  voted.  I  suspect  that  down  the  line  when 
the  shoe  is  on  the  other  foot,  they  will  make  the  very  same  argu¬ 
ments  that  I  have  just  outlined.  Sadly,  like  now,  they  will  probably 
fall  on  stone-deaf  ears. 
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ADDITIONAL  VIEWS  BY  THE  HONORABLE  FRED  GRANDY 
(R-IA)  SELF-EMPLOYED  HEALTH  INSURANCE  DEDUCT¬ 
IBILITY 

Since  joining  the  House  Ways  and  Means  Committee  in  1991  I 
have  argued  that  the  deduction  for  health  insurance  purchased  by 
self-employed  individuals  should  be  raised  to  the  same  deduction 
available  to  corporations.  Corporations  are  able  to  deduct  100  per¬ 
cent  of  any  health  insurance  premium  paid  on  behalf  of  employees, 
no  matter  how  generous  the  benefits  provided  under  that  insur¬ 
ance.  The  self-employed  however  have  been  able  to  deduct  only  25 
percent  of  the  cost  of  the  health  insurance  they  purchase  for  them¬ 
selves  and  their  families. 

This  bill  not  only  continues  this  discrimination  against  the  self- 
employed,  but  it  would  permanently  put  into  place  a  deduction  of 
only  80  percent  and  that  would  not  be  effective  until  1998.  More 
than  one  in  five  self-employed  individuals  are  uninsured  and  more 
than  that  are  under  insured  because  of  the  cost  of  insurance.  This 
bill  will  only  exacerbate  this  chronic  problem.  Cost  is  the  biggest 
factor  in  the  inability  to  access  health  insurance. 

There  are  those  who  argue  that  the  small  business  subsidies  con¬ 
tained  in  this  legislation  will  offset  the  need  for  a  100  percent  de¬ 
duction.  Given  the  Majority’s  eager  willingness  to  shave  back  the 
deduction  to  only  80  percent  and  delay  that  until  1998,  I  can  only 
wonder  how  soon  the  small  business  subsidies  will  be  sacrificed  to 
pay  for  enhanced  benefits  in  some  other  area  of  the  bill. 

This  process  began  before  the  Ways  and  Means  Committee  even 
finished  its  work.  In  the  name  of  paying  for  such  added  benefits  as 
special  tax  treatment  of  the  GHI  insurance  company,  tax  give¬ 
aways  for  medically  underserved  areas,  capital  financing  for  medi¬ 
cal  schools,  and  undergraduate  medical  education  funding,  the  self- 
employed  were  denied  the  ability  to  deduct  100  percent  of  their 
health  insurance. 

This  Committee  has  operated  under  a  premise  that  the  self-em¬ 
ployed  health  insurance  deduction  should  be  raised  beyond  its  sta¬ 
tus  at  either  0  percent  deduction  or  its  meager  25  percent  deduc¬ 
tion.  At  the  beginning  of  this  process  the  President  supported  a  100 
percent  deduction  and  even  the  Chairman’s  Mark  proposed  a  full 
100  percent  deduction — just  as  corporations  are  able  to  receive. 
Fresh  arguments  were  created  to  justify  this  renewed  discrimina¬ 
tion  against  the  self-employed. 

I  have  supported  legislation  to  provide  a  limit  to  what  are  de¬ 
ductible  health  insurance  costs.  The  “tax  cap”  that  I  endorsed 
would  have  been  on  any  health  insurance  benefit  above  the  lowest 
cost  basic  benefit  package  in  a  given  area.  The  rationale  for  a  tax 
cap  is  that  it  would  force  price  sensitivity  on  the  consumers  of 
health  insurance.  The  tax  cap  I  supported  would  have  applied  to 
all  health  insurance  plans  whether  purchased  by  a  corporation,  an 
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individual,  a  partnership  or  a  sole  proprietor.  The  same  cap  would 
have  applied  to  all  and  this  budget  mechanism  would  have  helped 
to  finance  the  health  reforms  in  other  parts  of  my  legislation.  It 
would  have  applied  to  all  who  buy  insurance  and  it  had  a  market- 
based  price  sensitivity  rationale.  The  bill  that  the  Democrat  major¬ 
ity  of  this  committee  is  supporting  would  simply  place  an  arbitrary 
80  percent  tax  cap  only  on  the  self-employed  and  it  was  used  only 
as  a  revenue  raiser  with  no  market  oriented  rationale. 

The  largest  employers  in  this  country  can  offer  their  employees 
first-dollar,  no  co-pay,  no-premium,  gold-plated  benefits  with  no  re¬ 
striction  on  what  is  deductible.  However,  no  matter  how  meager 
the  benefits  a  self-employed  individual  is  able  to  afford,  that  person 
will  only  be  able  to  deduct  80  percent  of  the  cost.  I  find  this  irra¬ 
tional. 

The  thousands  of  farmers  in  my  Congressional  District  are  in  one 
of  the  most  dangerous  professions  in  the  nation.  Health  insurance 
is  absolutely  vital  in  such  an  environment.  In  addition  to  farmers 
and  ranchers,  the  self-employed  in  this  nation  include  millions  of 
shop  keepers,  craftsmen,  real  estate  professionals,  direct  sellers, 
and  professionals  like  doctors,  accountants  and  lawyers.  For  too 
long  these  entrepreneurs  have  only  been  able  to  deduct  either  noth¬ 
ing  or  only  25  percent  of  their  health  insurance  premiums.  The  leg¬ 
islation  reported  by  the  Democrat  Majority  on  this  Committee  will 
only  perpetuate  this  difference  and  further  doom  these  entre¬ 
preneurs  to  less  benefits  than  those  who  work  for  corporate  Amer¬ 
ica. 

The  revenue  offset  I  proposed  to  pay  for  the  100  percent  deduc¬ 
tion  for  self-employed  individuals  was  to  include  in  income  the 
wage  replacement  component  of  workers’  compensation.  This  would 
place  workers’  compensation  on  the  same  tax  status  as  unemploy¬ 
ment  insurance  benefits,  disability  pensions  and  sick  leave.  I  will 
not  be  surprised  to  see  the  revenue  from  inclusion  of  workers’  com¬ 
pensation  in  income  used  later  this  year  to  pay  for  another  pro¬ 
gram. 

Fred  Grandy. 
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SUPPLEMENTAL  VIEWS— AMO  HOUGHTON  TO  H.R.  3600 


The  health  care  bill  passed  by  the  Ways  and  Means  Committee 
represents  a  misguided  approach  to  health  reform  in  the  USA.  My 
impression  is  that  it  was  propelled  by  three  elements — first,  a  gen¬ 
uine  desire  to  do  something;  second,  a  loyalty  test  to  the  President; 
and  third,  an  attempt  to  build  on,  rather  than  change,  the  legisla¬ 
tion  orchestrated  by  the  Subcommittee  on  Health. 

There  are  four  reasons  why  I  disagree  with  this  bill: 

(1)  Timing  is  bad; 

(2)  Cost  controls  are  poorly  conceived; 

(3)  Top  down,  government  force  of  mandates; 

(4)  Catch  all,  single-payer  Medicare  Part  C. 

I  will  discuss  briefly  each  of  the  above  and  suggest  an  alternative 
approach. 

My  real  worry,  however,  is  that  all  this  might  just  be  a  futile  ex¬ 
ercise.  I  have  lived  with,  and  established,  health  care  plans  for  nu¬ 
merous  businesses  all  my  life.  My  objections  or  suggestions,  which 
I  believe  are  honest  ones,  have  been  turned  aside  as  being  obstruc¬ 
tionist. 

I  have  a  further  worry.  There  are  now  three  bills  which  will  be¬ 
come  grist  for  the  mill — with  a  fourth  in  the  offing.  Two  in  the 
House,  one  in  the  Senate.  Three  are  way  off  any  mark  that  Amer¬ 
ican  citizens,  from  whom  I  have  heard,  want  to  embrace.  Two  bills 
are  Clinton  Clones  (Kennedy  in  the  Senate,  Ford  in  the  House). 
One  is  “Clinton  heavy” — meaning  to  the  left  of  Clinton — setting  the 
stage  for  a  single-payer  system  (Gibbons  in  House).  The  last  (Moy- 
nihan  in  Senate),  appears  to  be  the  only  one  that  attempts  any  real 
balance,  but  is  vaguely  financed.  The  conclusion  is  obvious.  The 
cake  will  be  baked  with  the  ingredients  the  four  chefs  shove  into 
the  oven.  Few  seem  to  care  that,  outside  that  kitchen,  there  are 
customers  who  want  something  different. 

Let  me  discuss  specifically  my  four  objections  to  the  Ways  & 
Means  bill: 

Timing — Health  Care  is  not  Social  Security.  The  emergency  is 
not  World  War  II.  Today  we  face  a  situation  similar  to  Medicare 
legislation  in  1965 — the  care  is  outstanding;  the  expenditures  are 
out  of  sight.  The  1965  estimates  of  what  the  medicare  program 
would  cost  in  the  1990’s  were  off  by  more  than  a  factor  of  ten. 
Budget  analyses  show  that  on  a  net  cost  basis,  Medicare  Part  C  to¬ 
tals  zero.  Most  of  us  want  to  know  what’s  behind  these  new  num¬ 
bers. 

To  be  fair,  Members  of  Congress  need  to  know  how  much  this 
new  program  would  increase  federal  outlays  each  year.  As  it 
stands,  the  netting  process  assumes  that  premium  contributions 
(highly  questionable)  will  have  a  dollar  for  dollar  effect.  This  is  not 
the  way  proper  accounting  procedures  are  used.  To  put  it  still  an¬ 
other  way,  there  is  nothing  in  the  spread  sheets  or  budgetary  esti- 
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mates  which  would  tell  us  whether  it  is  a  $5  billion  program  or  a 
$150  billion  program.  In  a  word,  this  is  risk — in  two  words — high 
risk. 

Furthermore,  if  there  is  even  a  ray  of  doubt,  there  is  no  time  to 
test  out  the  assumptions.  A  bill  rrtust  be  passed  before  the  elec¬ 
tions.  Timing  is  everything.  In  this  case,  timing  is  the  enemy. 

Cost  containment — the  initial  reason  we  in  Washingtoii  have 
been  attracted  to  health  care  centers  on  the  soaring  costs.  Reagan 
knew  this,  Bush  knew  this,  and  now  Clinton  has  suited  action  to 
the  word.  Yet  cost  containment  has  now  found  itself  with  a  dual 
purpose — to  control  prices  of  those  programs  already  in  place,  and 
to  absorb  new  programs. 

The  President’s  original  plan  incorporated  price  controls  on  in¬ 
surance  premiums.  The  Committee  bill  substituted  private  sector 
price  controls  on  provider  services.  At  the  last  moment,  an  amend¬ 
ment  was  added  in  committee  that  set  up  a  new  commission  that 
would  be  required  to  decide  whether  prices  had  spun  out  of  control, 
and  then  to  recommend  that  either  the  cost  controls  in  the  bill  go 
into  effect  or  propose  some  alternative  that  Congress  would  have 
to  consider. 

History  tells  us  a  great  deal — that  this  approach  combines  the 
worst  of  all  possible  worlds.  The  legislator  appears  to  sidestep  price 
controls,  saying  only  that  they  will  kick  in  if  needed — and  to  be  de¬ 
termined  by  a  group  of  wise  men.  In  practice,  think  of  what  hap¬ 
pens  to  business  psychology:  The  control  sword  is  raised  over  one’s 
head.  It  can  be  lowered  at  will.  The  normal  competitive  pricing 
pressures  cease  since  all  competitors  now  know  there  is  one  thing 
they  must  not  do  if  a  price  control  structure  is  put  into  place — be 
left  behind.  So  prices  are  raised  in  anticipation  of  future  action, 
controls  then  kick  in  since  the  trigger  level  has  been  exceeded.  The 
end  result — prices  have  been  raised  then  frozen  at  an  unnecessarily 
high  rate  through  a  self  fulfilling  prophecy.  Even  Sidney  Hillman, 
the  old  World  War  II  O.P.A.  boss,  would  blanche. 

Mandates — are  the  last  lever  one  pulls,  not  the  first.  Top  down, 
government  directed  dictums  hardly  fit  our  so  called  American 
way — absent  an  emergency.  As  President  Clinton  has  recently  dis¬ 
covered  at  the  G-7  meetings,  Europe’s  12  percent  present  employ¬ 
ment  rate  is  not  unconnected  to  the  government  mandate  ap¬ 
proach.  Secretary  Bentsen  has  been  eloquent  on  this  issue. 

If  we  want  virtual  coverage,  there  are  other  ways.  This  country 
was  founded  on  one  of  them.  It  is  called  incentives.  Incentives  re¬ 
sult  in  competition,  which  in  turn  increase  service  and  decrease 
prices.  It  happens  every  day.  Government’s  job  is  to  nudge,  create 
incentives,  even  at  times  threaten — not  to  insert  itself  into  a  mar¬ 
ket  driven  system.  Mandates,  like  price  controls,  take  away  the  in¬ 
centives. 

Finally,  I  asked  CBO  Director  Reischauer,  “Tell  me,  how  do  man¬ 
dates  work?”  His  answer,  “With  great  difficulty.” 

Medicare  Part  C — sounds  simple,  an  extension  of  A  &  B.  It  is  in¬ 
triguing.  However,  when  one  examines  its  implications,  clearly  we 
are  on  the  road  to  a  single-payer  system. 

All  of  Medicare,  all  of  Medicaid,  all  of  those  uninsured  would  be 
lumped  into  Medicare  A  or  B  or  C — meaning  between  50%^60%  of 
the  insurable  population.  Tie  that  in  with  individual  states’  single- 
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payer  plans,  and  one  can  see  a  reasonably  clear  road  map  toward 
something  most  Americans  do  not  want. 

Now  on  a  more  positive  note,  let  me  suggest  another  approach. 
First  is  my  own  bill  (summary  attached).  It  is  not  a  definitive 
piece.  It  is  an  alternative.  It  spells  out  two  approaches:  (1)  The  do¬ 
able,  and  (2)  An  incentive  based  approach  which  would,  in  time, 
move  us  toward  the  broadest  possible  coverage,  without  putting  at 
risk  independent  business  producers/people  who  are  working  to  cre¬ 
ate  jobs  for  those  to  whom  health  benefits  would  be  available. 

The  basic  approach  is  to  focus  on  what  is  achievable,  what  is  nat¬ 
ural,  rather  than  tackling  issues  where  many  of  the  top  economists 
feel  “we  don’t  know  what  the  hell  we’re  doing”  (a  quote).  Why  not 
move  into  the  most  uncertain  areas  gradually  and  try  to  “read”,  as 
the  government  fumbles  around,  what  business  and  labor  are  actu¬ 
ally  accomplishing.  For  example,  in  Insurance  Reform — Pre¬ 
condition,  Portability,  Community  rating  (with  an  age  factor),  Mal¬ 
practice  and  Health  insurance  alliances  to  help  the  little  guy  get 
a  better  deal — we  can  solve  these  issues.  There  is  no  bureaucracy. 
We  can  incorporate  Cooper-like  incentives  for  the  uninsured.  The 
problem  is  not  the  poor.  Most  are  covered.  The  problem  ranges 
mostly  from  the  young  who  choose  not  to  be  insured,  to  those  with 
pre-existing  conditions  unable  to  buy  insurance  at  any  price.  We 
can  deal  with  these  problems.  So  to  rearrange  totally  14%-17%  of 
the  GNP,  is  pretty  drastic  medicine. 

There  are  fallbacks  such  as  other  voluntary  alliances,  soft  trig¬ 
gers.  The  frightening  part  is  that  we  are  not  now  sure  who  is  un¬ 
covered.  It  is  important  to  find  out.  The  remedy  will  be  very  dif¬ 
ferent  depending  on  who  these  people  are.  Possibly  real  subsidies 
are  required,  but  they  can  come  later. 

Let’s  do  what  is  needed.  Let’s  do  what  is  possible.  Let’s  think 
through  carefully  the  implications  of  making  significant  structural 
shifts.  Finally,  I  hope  we  could  respond  to  health,  not  political, 
pressures. 


Summary 

Note:  This  bill  will  be  referred  to  the  following  committees:  Ways 
and  Means;  Energy  and  Commerce;  Judiciary. 

1.  TAX  PROVISIONS 

Health  insurance  tax  credit  for  low-income  Americans 

Currently,  a  family,  with  one  or  more  children,  receives  a  tax 
credit  for  the  cost  of  health  insurance.  The  maximum  credit  a  fam¬ 
ily  can  receive  is  $428/year.  The  credit  decreases  as  a  family’s  in¬ 
come  rises,  and  eventually  phases  out  at  $21,000. 

This  bill  proposes  a  refundable  tax  credit  for  low-income  tax¬ 
payers  for  the  cost  of  health  insurance  premiums  or  out-of-pocket 
health  care  expenses.  The  maximum  credit  will  be  $600  for  an  indi¬ 
vidual  and  $1,200  for  a  taxpayer  who  is  married  or  head  of  the 
house.  This  tax  credit  phases  out  for  a  single  person  earning 
$  16,000/year  or  at  $32,000/year  for  a  family. 
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Individual  tax  deduction  for  health  costs  for  all  taxpayers 

Currently,  a  person  receives  a  tax  deduction  for  the  costs  of 
health  insurance  premiums  and  out-of-pocket  health  costs  which 
exceed  7V2%  of  that  person’s  annual  adjusted  gross  income. 

This  bill  proposes  to  split  the  cost  of  health  related  expenses  into 
two  parts:  cost  of  insurance,  and  cost  of  out-of-pocket  expenses  (i.e. 
costs  not  covered  by  insurance).  Health  insurance  premiums  will  be 
fully  deductible— not  subject  to  the  71/2%  rule.  Out-of-pocket  ex¬ 
penses  would  remain  subject  to  the  7V^%  rule. 

Business  tax  credits 

Currently,  there  are  no  business  tax  credits  for  health  insurance 
costs. 

The  Houghton  bill  proposes  four  new  tax  credits  to  encourage 
employers  to  provide  health  insurance  coverage  for  their  employ¬ 
ees.  The  credits  are  phased  out  over  5  years.  The  hope  is  that  the 
cost  of  health  care  will  come  down — with  the  enactment  of  this 
bill — and  businesses  will  then  be  better  able  to  afford  the  cost  of 
offering  health  insurance. 

A.  Small  Employer  Basic  Health  Insurance  Credit. — Small  busi¬ 
nesses  which  begin  to  provide  health  insurance  for  their  employees 
will  receive  a  tax  credit  for  the  first  five  years  in  which  they  offer 
the  health  benefits.  The  tax  credit  will  be  equal  to  25  percent  of 
the  employer’s  cost  of  the  health  plan  for  the  first  year,  20  percent 
the  second,  15  percent  the  third,  10  percent  the  fourth,  5  percent 
the  fifth,  and  none  thereafter. 

B.  Managed  Care  Credit. — Busineses  that  begin  to  offer  a  man¬ 
aged  care  plan  will  receive  a  tax  credit  for  the  first  five  years  in 
which  the  plan  is  offered.  The  credit  would  be  equal  to  25  percent 
of  the  employer’s  cost  the  first  year,  20  percent  the  second,  15  per¬ 
cent  the  third,  10  percent  the  fourth,  5  percent  the  fifth,  and  none 
thereafter. 

C.  Dependent  Care  Credit. — Businesses  that  being  to  offer  cov¬ 
erage  for  their  employees  dependents  will  receive  a  tax  credit  for 
the  first  five  years  in  which  the  coverage  is  offered.  The  credit 
would  be  equal  to  25  percent  the  first  year,  20  percent  the  second, 
15  percent  the  third,  10  percent  the  fourth,  5  percent  the  fifth,  and 
none  thereafter. 

D.  Small  Employer  Purchasing  Group  Health  Insurance  Credit. — 
Small  businesses  will  be  encouraged  to  join  cooperatives  in  buying 
health  care  plans.  The  cooperatives  will  be  established  by  the  Fed¬ 
eral  government.  This  will  offer  small  businesses  an  opportunity  to 
purchase  health  care  insurance  at  a  lower  rate  because  they  will 
be  buying  it  in  a  larger  block.  If  a  small  business  does  take  advan¬ 
tage  of  this,  it  will  be  eligible  for  a  %0  percent  annual  tax  credit. 

Example.  These  four  programs  can  be  used  in  conjunction  with 
each  other.  For  example,  a  small  business,  ABC  Shop,  does  not 
have  a  health  care  plan.  ABC  Shop  decides  to  offer  health  care  to 
its  employees  (A)  and  the  employee’s  dependents  (C)  using  man¬ 
aged  care  (B)  purchased  through  a  cooperative  (D).  ABC  Shop 
would  receive  a  tax  credit  for  each  category.  The  first  year  ABC 
Shop  would  be  eligible  for  a  tax  credit  of  95  percent  of  the  cost  of 
its  health  care.  The  tax  credit  cannot  exceed  a  business’s  total  tax 
liability.  The  amount  is  phased  out  over  the  five  year  period. 
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Preventive  care  incentive 

This  will  offer  individuals/families  a  tax  credit  of  up  to  $250 
($200  for  those  above  the  15  percent  tax  bracket)  for  seeking  pre¬ 
ventive  care — such  as  well  child  visits  to  a  doctor,  immunizations 
or  cancer  screenings. 

The  act  also  provides  the  same  tax  credit  for  doctors  who  choose 
to  provide  free  preventive  care  for  their  patients. 

RURAL  INITIATIVES 

There  are  programs  currently  in  place  to  provide  health  care 
services  to  rural  areas.  But,  in  our  opinion,  they  are  underfunded 
and  under-utilized.  The  act  puts  more  money  into  and  increases 
emphasis  on  these  programs.  Some  examples: 

Targets  Federal  dollars  to  qualified  health  centers  so  that  they 
can  better  meet  the  needs  of  rural  America. 

Increases  authorizations  for  the  Area  Health  Education  Centers. 
This  program  awards  grants  to  rural  communities  so  they  in  turn 
can  provide  stipends  to  health  care  providers  to  encourage  them  to 
continue  providing  services  to  rural  communities. 

Targets  additional  Federal  money  to  train  health  professionals  so 
that  they  can  provide  health  care  in  rural  areas. 

Increases  Federal  funding  for  cooperative  health  care  centers  in 
rural  areas. 

Awards  grants  to  develop  networks  for  the  sharing  of  health  care 
resources  and  information  among  rural  and  urban  health  care  pro¬ 
viders  to  improve  the  quality  of  health  care  in  rural  areas. 

3.  MANAGED  CARE 

Managed  care  is  a  comprehensive,  coordinated  approach  to  total 
health  care  delivery.  It  resolves  two  major  problems 

A.  Control  of  Unnecessary  Treatment.—  F or  example,  a  patient, 
using  a  managed  care  center,  sees  a  doctor  for  a  sore  elbow.  The 
doctor  assesses  the  problem  and  then  treats  it  without  the  patient 
seeing  another  doctor  or  specialist.  This  cuts  excessive  treatments 
and  costs.  If  the  sore  elbow  was  something  more  serious,  the  at¬ 
tending  doctor  would  have  referred  the  patient  to  a  specialist  with¬ 
in  the  center. 

B.  Controls  Overlapping  Treatments. — For  example,  a  patient, 
not  in  a  managed  care  system,  is  seeing  one  doctor  for  a  heart 
problem  and  another  doctor  for  arthritis.  The  heart  doctor  pre¬ 
scribes  a  drug  for  the  heart  condition  which  might  counteract  a 
drug  prescribed  for  the  arthritis.  If  that  patient  was  enrolled  in  the 
managed  care  center,  the  two  doctors  would  be  in  contact  with  each 
other,  and  the  overlapping  care  would  not  adversely  affect  either 
treatment. 

Currently,  a  managed  care  program  is,  for  the  most  part,  regu¬ 
lated  by  the  state.  Each  state  mandates  its  own  set  of  regulations — 
they  vary  from  state  to  state.  This  makes  it  impossible  for  an  in¬ 
surance  company  to  offer  a  nationwide  plan.  This  bill  establishes 
a  board  which  will  develop  a  set  of  standards  for  managed  care  pro¬ 
grams  across  the  country.  Once  a  program  meets  the  national 
standards,  the  various  state  mandates  are  preempted.  This  will 
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allow  an  insurance  company  to  offer  a  nationwide  plan  without  ex¬ 
cessive  state  mandated  regulations. 

4.  ADMINISTRATIVE  COST  REDUCTION 

This  proposes  that  standardized 'forms  be  developed  to  simplify 
processing  of  claims  for  reimbursements  of  physician,  hospital  and 
other  medical  services.  Currently,  the  average  family  doctors  office 
hires  more  than  the  equivalent  of  one  full-time  employee  to  do 
nothing  more  than  shuffle  paperwork — between  the  patient,  doctor, 
hospital,  insurance  company  or  Federal  agency.  And,  on  top  of  that, 
each  of  the  hundreds  of  insurance  providers  have  their  own  forms 
and  reporting  practices.  The  Houghton  bill  calls  for  a  nationally 
standardized  reporting  system  for  all  health  care  providers  which 
will  save  billions  of  dollars. 

5.  ASSISTING  SMALL  BUSINESSES  TO  ACCESS  HEALTH  INSURANCE 

A.  Purchasing  Power. — Purpose  of  this  provision  is  to  increase 
the  ability  of  small  businesses  to  provide  affordable  health  insur¬ 
ance  for  its  employees.  It  does  so  by  enabling  small  businesses  to 
establish  purchasing  groups.  In  other  words,  the  businesses  can  cut 
costs  by  jointly  purchasing  health  plans.  Start-up  grants  to  imple¬ 
ment  such  programs,  will  be  available  through  the  Department  of 
Health  and  Human  Services.  Plans  purchased  through  an  approved 
group  will  be  exempt  from  any  state  mandated  benefit  require¬ 
ment. 

B.  Insurance  Reform. — Purpose  is  to  improve  the  affordability  of 
health  insurance  for  small  businesses.  Under  this  bill,  the  Depart¬ 
ment  of  HHS  will  develop  a  model  health  care  insurance  benefits 
program  that  small  businesses  can  implement.  This  plan: 

Guarantees  availability  of  such  policies  to  small  businesses  wish¬ 
ing  to  purchase  them. 

Guarantees  renewal  of  such  policies  if  no  reasonable  cause  for 
termination  exists. 

Limits  rates  for  new  policies  to  between  80%  &  120%  of  the  aver¬ 
age  rate  for  that  class.  (Businesses  will  be  divided  into  classes 
based  on  their  size.) 

Limits  ability  of  insurers  to  impose  coverage  restrictions. 

Limits  annual  rate  changes  to  the  level  of  rates  charged  to  new 
businesses. 


6.  PUBLIC  PROGRAMS 

This  will  create  a  new  optional  public  health  insurance  program 
for  those  people  not  eligible  for  Medicaid,  but  below  200%  of  the 
Federal  poverty  level.  States  choosing  to  take  part  in  this  program 
will  charge  a  total  of  5%  of  the  individual’s  adjusted  annual  gross 
income  for  premiums,  deductibles,  and/or  co-payments.  For  exam¬ 
ple,  a  family  of  four  making  $20, 000/year  would  be  eligible  and 
would  pay  no  more  than  5%  of  $20,000,  or  $  1,000/year  for  health 
care.  The  cost  will  be  shared  by  the  Federal  and  State  govern¬ 
ments.  The  maximum  Federal  matching  benefit  per  person  is  set 
at  $  10,000/year. 
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7.  MALPRACTICE  REFORM 

Expedited  settlements.  This  will  give  claimants  or  defendants  60 
days  after  a  complaint  is  filed  to  make  an  offer  of  settlement.  If  an 
offer  is  made  by  one  side  and  rejected  by  the  other,  the  rejecting 
side  will  have  to  pay  all  of  the  attorneys’  fees — on  both  sides — if 
it  loses. 

Alternative  dispute  resolution.  All  states  must  develop  some  al¬ 
ternate  form  of  dispute  resolution  to  avoid  time-consuming  and 
costly  court  battles. 

Uniform  standards  for  medical  malpractice.  This  will  place  limits 
on  non-economic  damages — pain  and  suffering — at  $250,000,  re¬ 
gardless  of  the  number  of  providers  being  sued.  This  provision  will 
also  limit  an  attorney’s  fee  to  25%  of  the  first  $150,000  and  15% 
of  amounts  exceeding  $150,000. 

Uniform  statute  of  limitations  for  malpractice. — A  person  must 
file  a  complaint  within  2  years  after  discovering  the  problem,  but 
no  later  than  4  years  after  the  date  it  occurred. 

Extra  protections  for  emergency  obstetrical  services.  Clear  and 
convincing  evidence  will  be  required  for  proof  of  malpractice  related 
to  labor  and  delivery  provided  on  an  emergency  basis  if  the  patient 
was  not  previously  treated  for  the  pregnancy  by  the  physician. 

8.  MEDICAL  PRODUCTS  LIABILITY  REFORM 

Punitive  damages  for  medical  products  cannot  be  awarded  in 
claims  against  the  manufacturer  or  seller  of  a  previously  FDA  ap¬ 
proved  drug  or  medical  device.  The  only  exception  is  if  information 
was  withheld  or  misrepresented  on  the  products  in  question. 

9.  LONG  TERM  CARE  INCENTIVES 

Currently,  health  insurance  covers  acute  care,  but  not  long¬ 
term — or  nursing  home  care.  It  is  estimated  that  by  the  year  2030, 
the  number  of  people  requiring  help  with  daily  living  (dressing, 
feeding,  cleaning,  etc.)  will  increase  from  7.1  million  to  13.8  million. 
The  number  of  nursing  home  patients  will  also  rise  from  today’s 
figure  of  1.5  million  to  5.3  million  in  2030. 

This  bill  provides  a  variety  of  incentives  to  encourage  people  to 
purchase  long-term  health  insurance  now  so  they  have  coverage 
later.  Those  incentives  include: 

Penalty-free  IRA  withdrawals  to  purchase  long-term  health  care 
insurance; 

$2,000  tax  credit  for  in-home  custodial  care  of  a  dependent; 

Tax  deductions  for  long-term  health  care  insurance  (therefore, 
businesses  can  offer  this  as  a  one  of  their  available  benefits); 

Accelerated  death  benefit  payments  to  the  chronically  and  termi¬ 
nally  ill  (early  pay-out  of  life  insurance  benefits);  and 

Establishment  of  a  corporation  which  will  assist  insurance  com¬ 
panies  in  financing  long-term  health  insurance  programs. 

10.  INSURANCE  PORTABILITY 

This  guarantees  that,  (A)  a  person  who  has  health  insurance  at 
one  company  will  be  offered  similar  insurance  at  one  company  will 
be  offered  similar  insurance  at  another  company  if  he/she  takes  a 
position  there — that  is,  assuming  the  new  company  does  not  offer 
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health  insurance,  and  (B)  that  person  or  his/her  dependents  will  be 
guaranteed  similar  health  insurance  regardless  of  pre-existing 
medical  conditions,  such  as  cancer  or  diabetes. 
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